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SCHEDULE 


SHOWING   TN  WHAT   VOLUMES  OF  THIS  SERIES  THE  CASES 

BEPOBTED  IN  THE  SEVEEAL  VOLUMES  OF  OFFICIAL 

BEPORTS  MAY  BE   FOUND. 


state  report*  are  In  parenthesea,  and  the  numbers  of  this  series  In  bold-faced  flgurea 

ALABAMA.— (83)  3;  (84)  5;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89) 
18;  (90,  91)  24;  (92)  25;  (93)  30;  (94)  33;  (95)  36;  (96,  97)  38; 
(9S)  39;  (99)  42;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105) 
53;  (106,  107,  108)  54;  (109,  110)  55;  (111)  56;  (112)  57;  (113) 
59;  (114)  62;  (115,  116)  67;  (118,  119)  72;  (120)  74;  (121)  77; 
(122,  12.'!,  124,  125)  82;  (126,  127)  85;  (128)  86;  (129)  87;  (130) 
89;  (131,  132)  90;  (133)  91;  (134)  92;  (135)  93;  (136)  96;  (137) 
97;  (13S)  100;  (139)  101;  (140)  103;  (141)  109;  (142)  110;  (1-13) 
111;  (144)  113;  (145)  117;  (146,  147)  119;  (146,  148)  121;  (149) 
123;   (150)  124;   (151)  125;   (152)  126;   (153)  127. 

ARKANSAS.— (48)  3;  (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22;  (54) 
26;  (r.5)  29;  (56)  35;  (57)  38;  (58)  41;  (59)  43;  (60)  46;  (61,  62) 
54;  (6.'^)  58;  (64)  62;  (65)  67;  (66)  74;  (67)  77;  (68)  82;  (69)  86; 
(70)  91;  (71)  100;  (72)  105;  (73)  108;  (74)  109;  (75)  112; 
(76,  77)  113;  (7S)  115;  (79)  116;  (80)  117;  (81,  82)  118;  (83)  119; 
(8-1)  120;   (85)  122;   (81,  86)  126. 

CALIFORNIA.— (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78, 
79)  12;  (80)  13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86; 
21;  (87.  88)  22;  (89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95) 
29;  (90)  31;  (97)  33;  (98)  35;  (99)  37;  (100)  38;  (101)  40;  (102) 
41;  (103)  42;  (104)  43;  (105)  45;  (106)  46;  (107)  48;  (108)  49; 
(109)  50;  (110,  111)  .52;  (112)  53;  (113)  54;  (114)  55;  (115) 
56;  (116)  58;  (117)  59;  (118)  62;  (119)  63;  (120)  65;  (121)  66; 
(122)  68;  (123)  69;  (124)  71;  (125)  73;  (126)  77;  (.127)  78;  (128, 
129)  79;  (130)  80;  (131)  82;  (132)  84;  (133)  85;  (134)  86;  (135) 
87;  (136)  89;  (137)  92;  (138)  94;  (139)  96;  (140)  98;  (141)  99; 
(142)  100;  (143)  101;  (144)  103;  (145)  104;  (146)  106;  (147)  109; 
(148)  113;  (149)  117;  (150)  119;  (151)  121;  (152)  125;   (153)  126. 

COLORADO.— (10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  20;  (15)  22; 
(16)  25;  (17)  31;  (18)  36;  (19)  41;  (20)  46;  (21)  52;  (22)  55; 
(23)  58;  (24)  65;  (2-'^)  71;  (26)  77;  (27)  83;  (28)  89;  (29)  93; 
(30)  97;  (:'.l)  102;  (32)  105;  (33)  108;  (34)  114;  (35)  117;  (36) 
118;  (;',7)  119;  (3S)  120;  (39)  121;  (40)  122;  (41)  124;  (42)  126; 
(43)  127. 

CONNi;*  TICUT.— (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  21; 
(60)  25;  (61)  29;  (62)  36;  (63)  38;  (64)  42;  (65)  48;  (66)  50; 
(67)  52;  (68)  57;  (69)  61;  (70)  66;  (71)  71;  (72)  77;  (73)  84; 
(74)  92;  (75)  96;  (76)  100;  (77)  107;  (78)  112;  (79)  118;  (80)  125. 

DELAWARE.- (5  Houst.)  1;  (6  Houst.)  22;  (7  Houst.)  40;  (9  Houst.) 
43;  (1  Marv.)  65;  (2  Marv.)  69;  (1  Peuncwill)  73;  (2  Pennewill) 
82;   (3  J'ciiiicwill)  94;   (4  Pennewill)  103;   (5  Pennewill)  119. 

FLORiiJA.— (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;  (28)  29; 
(29)30;  (30)32;  (31)34;  (32)37;  (33)39;  (34)43;  (35)48;  (36) 
51;  (37)  53;  (38)  56;  (39)  63;  (40)  74;  (41)  79;  (42)  89;  (43) 
99;  (44)  103;  (45,  46,  47)  110;  (48,  49,  50)  111;  (51,  52)  120;  (53) 
125;   (54,  55)   127. 
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GEORGIA.— (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14; 
(83,  84)  20;  (85)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32;  (90)  35; 
(91,  92,  93)  44;  (94)  47;  (95,  96)  51;  (97)  54;  (98)  58;  (99)  59; 
(100)  62;  (101)  65;  (102)  66;  (103)  68;  (104)  69;  (105)  70;  (106) 
71;  (107)  73;  (108)  75;  (109)  77;  (110,  111)  78;  (112)  81;  (113) 
84;  (114)  88;  (115)  90;  (116)  94;  (117)  97;  (118)  98;  (119)  100; 
(120)  102;  (121)  104;  (15?2)  106;  ("123)107;  (121)  110;  (125) 
114;   (126)  115;  (127,  128)  119;  (129)  121;  (130)  124;  (131)  127. 

IDAHO.— (2)  35;  (3,  4,  5)  95;  (6)  96;  (7)  97;  (8)  101;  (9)  108;  (10) 
109;   (11)   114;   (12)   118;   (13)    121;    (14)    125. 

ILLINOIS.— (121)  2;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (12G)  9; 
(127)  11;  (12S)  15;  (129)  16;  (130)  17;  (131)  19;  (132)  22;  (133, 
134)  23;  (135)  25;  (136)  29;  (137)  31;  (138,  139)  32;  (140,  14') 
33;  (142)  34;  (143,  144,  145)  36;  (146,  147)  37;  (148)  39;  (149, 
150)  41;  riol)  42;  (152)  43;  (154)  45,  (153,  155)  46;  (156)  47; 
(157)  48;  (158)  49;  (159)  50;  (IGO,  161)  52;  (162)  53;  (163)  54; 
(164,  165)  56;  (166)  57;  (167)  59;  (168,  169)  61;  (170)  62;  (111) 
63;  (172,  173)  64,  (174)  66;  (175)  67;  (176)  68;  (177.  178)  69; 
(179)  70;  (180,  181)  72;  (182)  74;  (183,  184)  75;  (185)  76;  (\fiQ) 
78;  (187)  79;  (188)  80;  (189)  82;  (190)  83;  (19i,  192)  85;  (193) 
86;  (194,  195)  88;  (196)  89;  (197)  90;  (19S)  92;  (199,  200),  93; 
(201)  94;  (202)  95;  (203)  96;  (204,  205)  98;  (206,  207)  99;  (208) 
100;  (209)  101;  (210)  102;  (211,  212)  103;  (213)  104;  (214)  105; 
(215)  106;  (216,  217)  108;  (218,  219)  109;  (220)  110;  (221)  112; 
(222)  113;  (223)  114;  (224)  115;  (225)  116;  (226)  117;  (227)  118; 
r22S)  119;  (229,  230)  120;  (231)  121;  (232,  233)  122;  (234)  123; 
(235)  126;  (236,  237)  127. 

INDIANA.— (112)  2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118) 
10;  (119)  12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125) 
21;  (126,  127)  22;  (128)  25;  (129)  28;  (130)  30;  (131)  31;  (132) 
32;  (133)  26;  (13t)  39;  (13.1)  41;  (136)  43;  (1.37)  45;  (13S)  46; 
(139)  47;  (140)  49;  (1,  2,  3  Ind.  App.;  141)  50;  (4,  5.  6  finl.  App.; 
142)  51;  (7,  8  Ind.  App.;  143)  52;  (9.  10  Ind.  App.)  53;  (11  Ind. 
App.)  54;  (13  Ind.  App.;  144)  55;  (14  Ind.  App.)  56;  (15  Ind. 
App.;  145)  57;  (146)  58;  (16  Ind.  App.)  59;  (17  Ind.  App.)  60; 
(147,  148)  62;  (18  Ind.  App.;  149)  63;  (150;  19  Ind.  App.)  65; 
(20  Ind.  App.)  67;  (151)  68;  (21  Ind.  App.)  b9;  (ir,2)  71;  (22 
Ind.  App.)  72;  (153)  74;  (23  Ind.  App.;  154)  77;  (24  Jnd.  App.) 
79;  (155)  80;  (25  Ind.  App.)  81;  (156)  83;  (26  Ind.  App.)  84; 
(157;  27  Ind.  App.)  87;  (28  Ind.  Ay^p.)  91;  (158)  92;  (29  Ind. 
App.)  94;  (159)  95;  (30  Ind.  App.)  96;  (160)  98;  (31  Ind.  App.) 
99:  (ini)  100;  (32  Ind.  App.;  162)  102;  (33  Ind.  App.~)  104;  (163^ 
106;  (34  Ind.  App.)  107;  (164)  108;  (35  Ind.  A])p.)  Ill;  (165  > 
112;  (.".(i  Ind.  App.)  114;  (37  Ind.  App.;  166)  117;  (107)  119;  (16S> 
120;   (169)  124;   (170)  127. 

IOWA.— (72)  2;  (73)  6;  (74)  7;  (75)  9;  (76.  77)  14;  (7<)  16;  (79) 
18;  (80)  20;  (81)  25;  (82)  31;  (83)  32;  (84)  35;  (85)  39;  (86) 
41;  (87)  43;  (88)  45;  (89.  90),  48;  (On  51;  (92)  54;  (93)  57; 
(94,  95)  58;  (96,  97)  59;  (98)  60;  (09)  61;  (100)  62;  (101.  102) 
63;  (103)  64;  (104)  65;  (105)  67;  (105)  68;  (107)  70;  (108)  75; 
(109:>  77;  (110)  80;  (im  82;  (112)  84;  (113)  86;  (114)  80;  (115) 
91;  (116)  93;  (117)  94;  (118)  96;  (119)  97;  (120)  98;  (121)  100; 
(122,  123)  101;  (124)  104;  (125,  126)  106;  (127)  109;  (12S)  111; 
(129)  113;  (130)  114;  (131)  117;  (132.  133)  119;  (134)  120;  (l.'M) 
124;    (130)   125;   (137)   126. 

KANSAS.— (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43) 
19;  (44)  21;  (45)  23;  (46)  26;  (47)  27;  (4^)  30;  (4'.ti  33;  -Vi-, 
34;    (51)   37;    (52)   39;    (53)  42;    (54)   45;    (55)   49;    (5(_;)   54;    {oT } 
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57;  (58)  62;  (59)  68;  (60)  72;  (61)  78;  (62)  84;  (63)  88;  (64) 
91;  (65)  93;  (66)  97;  (67)  100;  (68)  104;  (69)  105;  (70)  109; 
(71)  114;  (72)  115;  (73)  117;  (74)  118;  (74,  75)  121;  (76)  123; 
(77)  127. 
KENTUCKY.— (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  25; 
(90)  29;  (91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (96)  49; 
(97)  53;  (98)  56;  (99)  59;  (100)  66;  (101)  72;  n02)  80;  (103) 
82;  (104)  84;  (105)  88;  (106)  90;  (107)  92;  (108)  94;  (109)  95; 
(110)   96;   (111)   98;   (112)   99;    (113)   101;    (114)   102;    (115)   103: 

(110)  105;  (117,  118)  111;  (119)  115;  (120)  117;  (122)  121;  (121) 
123;   (123, 124)  124. 

LOU  181 A N.\.— (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (4i  La.  Ann.)  17; 
(42  La.  Ann.)  21;  (43  La.  Ann.)  26;  (44  La.  Ann.)  32;  (45  La. 
Ann.")  40;  (46,  47  La.  Ann.)  49;  (48  La.  Ann.)  55;  (49  La.  Ann.) 
62;  (50  La.  Ann.)  69;  (51  La.  Ann.)  72;  (52  La.  Ann.)  78;  (104) 
81;   (105)  83;   (106)  87;   (107)  90;    (108)  92;    (109)   94;    (110)  98; 

(111)  100;   (112,  113)  104;  (114)  108;   (115)  112;   (116)  114;  (115, 
117)  116;  (118)  118;  (119)  121;  (120)  124;   (121)  126. 

MAINK.— (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  23;  (84)  30;  (85) 
35;  (86)  41;  (87)  47,  (88)  51;  (89)  50;  (90)  60;  (91)  64;  (92) 
69;  (93)  74;  (94)  80;  (95)  85:  (96)  90;  (97)  94;  (98)  99;  (99) 
105;  (100)  109;  (101)  115;   (102)  120;  (103)  125, 

MAKVLAND.— (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20 
(73)   25;    (74)   28;    (75)- 32;    (76)   35;    (77)   39;    (78)   44;    (80)   45 

(79)  47;  (81)  48;  (82)  51;  (83)  55;  (84)  57;  (85)  60;  (86)  63 
(87)  67;  (88)  71;  (89)  73;  (90)  78;  (91)  80;  (92)  84;  (93)  86 
(94)  89;  (95)  93;  (96)  94;  (97)  99;  (98)  103;  (99)  105;  (100)  108 
(101)  109;  (102)  111;  (103)  115;  (104)  118;  (105)  121;  (106)  124 
(107)    126. 

MASSACHUSf^TTS.— (145)  1;  (146)  4;  (147)  9;  (148)  12;  (149) 
14;  (150)  15;  (151)  21;  (152)  23;  (153)  25;  (154)  26;  (155)  31; 
(156)  32;  (157)  34;  (158)  35;  (ir)9)  38;  (160)  39;  (161)  42;  (162) 
44;  (163)  47;  (164)  49;  (165)  52;  (166)  55;  (167)  57;  (168)  60; 
(109;  61;  (170)  64;  (171)  68;  (172)  70;  (173)  73;  (174)  75;  (175) 
78;  (176)  79;  (177)  83;  (178)  86;  (179)  88;  (180)  91;  (181)  92; 
(182)  94;  (183)  97;  (184)  100;  (185)  102;  (186)  104;  (187)  105; 
(ISs)  108;  (ISi))  109;  (190)  112;  (191)  114;  (192)  116;  (193)  118; 
(194)  120;  (195)  122;  (19G)  124;  (197)  125;  (198)  126;  (199)  127. 

MICHIGAN.— (GO,  61)  1;  (62)  4;  (63)  6;  (64.  65)  8;  (66,  67)  11;  (6S, 
69,  75)  13;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78^  18;  (79) 
19;  (80)  20;  (81,  82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26; 
(89)  28;  (90,  91)  30;  (92)  31;  (93)  32;  (94)  34;  (95,  96)  35;  (97) 
37;  ,:9M  39;  (99)  41;  (100)  43;  (101)  45;  (102)  47;  (103)  50; 
(1(14)  53;  (105)  55;  (106)  58;  (107)  61;  (108)  02;  (109)  63;  (110) 
64;  (111)  66;  (112,  113)  67;  (114)  68;  (115)  69;  (116,  117)  72; 
(llS)  74;  (119)  75;  (120)  77;  (121,  122)  80;  (123)  81;  (124)  83; 
(125^  84;  (126)  86;  (127)  89;  (128)  92;  (129)  95;  (130)  97; 
(131)  100;  (132)  102;  (1.33)  103;  (134)  104;  (135)106;  (137)  109; 
{]:'<^  110;  (Mm  111;  (136,1.)())  112;  (141,142)  113;  (143)  114- 
(lin  115;  n45)  116;  (146)  117;  (147,  148)  118;  (149)  119;  (144' 
l.-O)  121;   (IIG.  l.-,l)  123;   (152)  125;   (]r,:V)  126. 

MIN.M'.SOTA.— (SO)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18- 
(-13)  19;  (44)  20;  M5)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32" 
(-,11)  36;  (51,  .521  38;  (53)  39;  (54)  40;  (55)  43;  (56)  45;  (57) 
47;  (r,^)  49;  (59)  50;  (60)  51;  '•;!)  52;  (62)  54;  (63)  56-  (64) 
58;  n-,.-,)  60;  (60)  61;  (67,  6^)  64;  (69)  65;  (70)  68;  (71)  70- 
(7-)    71;    (7?,)    72;    ,74)    73;    (75)    74;    (76,    77^    77;    (78,    79)    79- 

(80)  81;    (SI,  82)   83;    (83)   85;    (84)   87;    (S5)   89;    (86)   91;    (87) 
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94;    (88)  97;    (89)  99;    (90)   101;    (91)   103;    (92)   104;    (93)   106; 

(94)  110;  (95)  111;   (96)  113;   (97)  114;  (98,  99)  116;  (100)  117; 

(101)  118;  (98,  1U2)  120;  (103)  123;   (104)  124;  (105)  127. 
MISSISSIPPI.— (65)  7;  (66)  14;  (67)  19;  (OS)  24;  (69)  30;  (70)  35; 

(71)  42;   (72)   48;    (73)  65;    (74)   60;   (75)   65;    (76)   71;    (77)   78; 

(78)  84;  (79)  89;  (80)  92;  (81)  95;  (82)  100;  (83)  102;   (84)  105; 

(85)   107;   (86)   109;    (87)   112;   (88)   117;    (89)   119;    (86,  89,  90) 

122;   (91)  124. 
MISSOURI.— (92)  1;   (93)  3;    (94)  4;   (95)  6;   (96)  9;   (97)  10;   (98) 

14;   (99)  17;  (100)  18;   (101)  20;   (102)  22;   (103)  23;   (104,  105) 

24;    (106)  27;   (107)   28;   (108,  109)   32;   (110,  111)   33;    (112)   34; 

(113,  114)  35;   (115)  37;   (116,  117)  38;   (118)   40;    (119,  120)  41; 

(121)  42;   (122)  43;   (123)  45;   (124,  125)  46;   (126)  47;   (127)  48; 

(128)  49;  (129)  50;  (l.-^O)  51;  (131)  52;  (132)  53;  (133)  54;  (134) 

56;   (135,  136)  58;   (137)  59;   (138)   60;   (139)  61;   (140)   62;   (141, 

142)  64;   (143)  65;   (144)  66;   (145)  68;   (146)  69;   (147,  148)  71; 

(149,  150)  73;  (151)  74;   (152)  75;  (153,  154)  77;   (155)  78;   (156) 

79;    (157)   80;    (158,  159)   81;   (160)   83;    (161)   84;    (162.  163)   85; 

(164)  86;  (165)  88;   (166)  89;   (167,  168)  90;  (169)  92;   (170,  171) 

94;   (172)  95;   (173)  96:   (174,  175)  97;   (176)  98;   (177)  99;   (178, 

179)  101;  (180,  181,  182)  103;   (183.  184,  185.  186)  105;   (187)  106: 

(188,  189)   107;   (190,  191)  109;    (192)   111;    (193,  194)   112;    (195, 

196)  113;   (197)  114;   (198)  115;   (199)  116;   (200)  118;   (201,  202) 

119;  (203.  204.  205)  120;  (206)  121;  (207,  208,  209)  123;  (210,  211) 

124;  (212)  126;  (213,  214)  127. 
MONTANA.— (9)    18;    (10)   24:    HI)   28;    (12)    33;    (13)    40;    (14)    43; 

(15)  48;    (16)  50;   (17)  52;    (18)  56;    (19)  61;   (20)  63;   (21)   69; 

(22)   74:    (23)   75;    (24)    81;    (25>    87;    'i:6^   91;    (27^    94;    (28)   98; 

(29)  101;  (30)  104;  (31)  107;  (32)  108;   (33)  114;  (34)  115;  (35) 

119;  (36)  122;   (37)  127. 
NEBRASKA.— (22)  3;  (23,  24)  8;   (25)  13;   (26)  18;   (27)  20;   (28,  29) 

26;    (30)   27;    (31)   28;    (32,  33)   29;    (34)    33;    (35)    37;    (36)    38; 

(37)    40;    (38)   41;    (39,   40)   42;    (41)    43;    (42,   43)    47;    (44)    48; 

(45,   46)   50;    (47)    53;    (47,   48)    58;    (49)    59;    (50)    61;    (51,   52) 

66;    (53)   68;    (54)   69;    (55)   70;    (56)   71;   (57)   73:    (58)   76;    (59) 

80;   (60)  83;   (61)  87;   (62)   89;    (63)   93;   (64)  97;   (65)   101;   (66) 

103;   (07)  108;  (68)  110;   (69)  111;   (70)  113;   (71)  115;   (72)  117; 

(73)  119;  (74,  75)  121;  (76,  77)  124;  (78,  79)  126;  (80)  127. 
NEVADA.— (19)    3;    (20)    19;    (21)    37;    (22)    58;    (23)    62;    (24)    77; 

(25)  83;  (26)  99;  (27)  103;  (28)  113;  (29)  124. 
NEW   HAMPSTIIRK.— (64)    10;    (62)    13;    (05)    23;    (66)   49;    (67)    68; 

(68)  73;  (69)  76;  (70)  85;   (71)  93;  (72)  101;   (73)  111;   (74)  124. 
NEW  .TKRSEY.- (43  N.  J.  Eq.)   3;   (44  N.  .J.  Eq.)  6;   (50  N.  J.  L.)  7; 

(51  N.  J.  L.;  45  N.  J.  Eq.)   14;   (46  N.  J.  Eq.;  52  N.  J.  L.)   19; 

(47  N.  J.  Eq.)   24;    (53  N.  .T.  L.)   26;    (48  N.  J.   Eq.)   27;    (49   N. 

J.   Eq.)   31;    (54  N.  J.  L.)   33;    (50  N.  J.  Eq.)   35;    (55   N.   J.   L.) 

S9;   (51  N.  J.  Eq.)  40;    (56  N.  J.  L.)   44;   (52  N.  J.  Eq.)   46;    (57 

N.  J.  L.;  53  N.  J.  Eq.)  51;   (54  N.  J.  Eq.;  58  N.  .1.  L.)  55;   (59  N. 

J.  L.)  59;   (55  N.  .7.  Eq.)  62;   (60  N.  J.  L.)  64;   (56  N.  J.  Eq.)   67; 

(61  N.  J.  L.)  68;   (62  N.  J.  L.)  72;   (57  N.  J.  Eq.)  73;    (63  N.  J. 

L.)   76;    (58  N.  J.  Eq.)  78;    (64  N.  J.  L.)   81;    (59,  60  N.  .1.   Eq.) 

83;    (65  N.  J.  L.)   86;   (61  N.  J.  Eq.;   66  N.  J.  L.)   88;    (62  N.  .T. 

Eq.)  90;   (67  N.  J.  L.)  91;    (63  N.  J.  Eq.)   92;    (68  N.  .1.   L.)   96; 

(64  N.  J.  Eq.)  97;   (69  N.  J.  L.)   101;    (65  N.  J.  Eq.;  70  N.  J.  L. ) 

103;   (66  N.  J.  Eq.)  105;   (71  X.  .1.  L.)     108;    (67  X.  .7.  Kq.)   110; 

(68  X.  J.  Eq.;  72  N.  J.  L.)  Ill;   (09  X.  .7.   Kq.)   115;   (73  X.  ,7.  T,.; 

70  X.  .1.   Kq.)   118;    (74  X.  J.  L.)   122;    (71  X.  J.  Eq.;   124;    (7J  X". 

J.  L.)  127. 
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NEW  YORK.— (107)  1;  (108)  2;  (10!))  4;  (110)  6;  (111)  7;  (112)  8; 
(113)  10;  (114)  11;  (115)  12;  (116,  117)  15;  (118,  119)  16;  (120) 
17;  (121)  18;  (122)  19;  (123)  20;  (124,  125)  21;  (126)  22;  (127) 
24;  (128,  129)  26;  (130,  131)  27;  (132,  133)  28;  (134)  30;  (135) 
SI;  (136)  32;  (137)  33;  (138)  34;  (139)  36;  (140)  37;  (141)  38; 
(142)  40;  (143)  42;  (144)  43;  (145)  45;  (146)  48;  (147)  49;  (148) 
51;  (149)  52;  (150)  55;  (151)  56;  (152)  57;  (153)  60;  (154)  61; 
(155)  63;  (156)  66;  (157)  68;  (158,  159)  70;  (160)  73;  (161,  162) 
76;  (163,  164)  79;  (165)  80;  (166,  167)  82;  (168)  85;  (169,  170) 
88;  (171)  89;  (172)  92;  (173)  93;  (174)  95;  (175)  96;  (176)  98; 
(177)  101;  (178)  102;  (179)  103;  (180)  105;  (181)  106;  (182)  108; 
(183)  111;  (184)  112;  (185)  113;  (186.  187)  116;  (188)  117;  (184, 
189)  121;  (190,  191)  123;  (192,  193)  127. 

NORTH    CAROLINA.— (97,   98)    2;    (99,   100)    6;    (101)    9;    (102)    11; 
(103)    14;    (104)    17;    (105)    18;    (106)    19;    (107)    22;    (108)    23; 
(109)  26;  (110)  28;  (111)  32;  (112)  34;  (113)  37;  (114)  41;  (115) 
44;   (116)  47;   (117)  53;   (118)  54;   (119)  56;   (120)  58;   (121)   61 
(122)    65;    (123)    68;    (124)    70;    (125)    74;    (126)    78;    (127)    80 
(128)    83;    (129)    85;    (130)    89;    (131)    92;    (132)    95;    (133)    98 
(134)  101;   (135)  102;   (136)  103;   (137,138)   107;    (139,140)    111 
(137,  141,  142)   115;   (143)  118;   (144)   119;   (145)   122;   (146,  147) 
125. 

NORTH  DAKOTA.— (1)  26;  (2)  33;  (3)  44;  (4)  50;  (5)  57;  (6,  7) 
66;  (S^  73;  (9)  81;  (10)  88;  (11)  95;  (12)  102;  (13)  112;  (14)  116; 
(15,  IG)  125. 

OHIO.— M5  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio 
St.)  29;  (49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46; 
(52  Ohio  St.)  49;  (53  Ohio  St.)  53;  (54  Ohio  St.)  56;  (55,  56 
Ohio  St.)  60;  (57  Ohio  St.)  63;  (58  Ohio  St.)  65;  (59  Ohio  St.) 
69;  (60  Ohio  St.)  71;  (61  Ohio  St.)  76;  (62  Ohio  St.)  78;  (63 
Ohio  St.)  81;  (64  Ohio  St.)  83;  (65  Ohio  St.)  87;  (66  Ohio  St.) 
90;  (67  Ohio  St.)  93;  (68  Ohio  St.)  96;  (69  Ohio  St.)  100;  (70 
Ohio  St.)  101;  (71  Ohi6  St.)  104;  (72  Ohio  St.)  106;  (73  Ohio  St.) 
112;  ('74  Ohio  St.)  113;  (75  Ohio  St.)  116;  (76  Ohio  St.)  118;  (77 
Oliio  St.)  122;  (78  Ohio  St.)  125. 

OREGON.— (Jfj)  3;  (16)  8;  fl7)  11;  (18)  17;  (19)  20;  (20)  23;  (21) 
28;  (2'2)  29;  (23)  37;  (24)  41;  (25)  42;  (26)  46;  (27)  50:  (28) 
52;  (29)  54;  (30)  60;  (31)  65;  (32)  67;  (33)  72;  (34)  75;  (35) 
76;  (.•;(',)  78;  (37)  82;  (38)  84;  (39)  87;  (40)  91;  (41)  93;  (42) 
95;  (4;n  99;  (44)  102;  (45)  106;  (46,  47)  114;  (48)  120;  (49)  124; 
(50)    126. 

PENNSYLVANIA.— (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4; 
020,  121  Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125 
Pa.  St.)  11;  (126  Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.) 
15;  (130,  131  Pa.  St.)  17;  (132,  133,  134  Pa.  St.)  19;  (135,  136 
Pa.  St.)  20;  (137,  138  Pa.  St.)  21;  (139,  140,  141  Pa.  St.)  23; 
(142.  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27;  (146  Pa.  St.)  28; 
(147.  ]->0  Pa.  St.)  30;  (151  Pa.  St.)  31;  (148  Pa.  St.)  33;  (149, 
152.  ir.3  Pa.  ^t.)  34;  (154,  155  Pa.  St.)  35;  (156  Pa.  St.)  36; 
(157  Pa.  St.)  37;  (158  Pa.  St.)  38;  (159  Pa.  St.)  39;  (160  Pa. 
St.)  40;  (161  Pa.  St.)  41;  (162  Pa.  St.)  42;  (163  Pa.  St.)  43; 
(ir,4,  165  Pa.  St.)  44;  (166  Pa.  St.)  45;  (167  Pa.  St.)  46;  (168, 
169  I'rt.  St.)  47;  (17(1.  171  Pa.  St.)  50;  (172,  173  Pa.  St.)  51; 
(174.  175  i'a.  St.)  52;  (176  Pa.  St.)  53;  (177  Pa.  St.)  55;  (178 
Pa.   St.)   56;    (179,   ISO   Pa.   St.)   57;    (181   Pa.   St.)    59;    (182   Pa, 
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St.)   61;    (183,  184  Pa.  St.)   63;    (185  Pa.  St.)   64;    (186  Pa.  St.) 

65;    (187  Pa.  St.)   67;    (188  Pa.  St.)   68;    (189  Pa.  St.)    69;    (190 

Pa.  St.)  70;  (191  Pa.  St.)  71;  (192  Pa.  St.)  73;   (193  Pa.  St.)  74; 

(194  Pa.  St.)  75;    (195  Pa.  St.)  78;    (196  Pa.  St.)   79;    (1<.»7   Pa. 

St.)   80;    (198  Pa.  St.)  82;    (199  Pa.  St.)   85;    (195,  200  Pa.  St.) 

86;    (201  Pa.  St.)   88;    (202  Pa.   St.)   90;    (203,   204  Pa.   St.)   93; 

(205   Pa.   St.)   97;    (206  Pa.   St.)   98;    (207   Pa.   St.)   99;    (MH   Pa. 

St.)  101;  (209  Pa.  St.)  103;   (210  Pa.  St.)  105;   (211  Pa.  St.)  107; 

(212  Pa.  St.)   108;    (213   Pa.   St.)    110;    (214   Pu.   St.)    112;    (215 

Pa.  St.^  114;   (216  Pa.  St.)  116;    (217  Pa.  St.)   118;   (217,  218  Pa. 

St.)  120;   (219,  220  Pa.  St.)  123. 
RHODE  ISLAND.— (15)  2;  (16)  27;  (17)  33;  (18)  49;   (19)  61;  (20) 

78:  (21)  79;  (22)    84;  (23)  91;  (24)  96;   (25)  105;   (26)  106;   (27) 

114;   (28)  125. 
SOUTH  CAROLINA.— (26)  4;   (27,  28,  29)  13;   (30)  14;   (31,  32)  17; 

(33)   26;    (34)   27;    (35)   28;   (36)   31;    (37)  34;    (38)   37;    (39)   39; 

(40)   42;    (41)   44;    (42)   46;    (43)   49;    (44)   51;    (45)   55;    (46)   57; 

(47)  58;   (48)  59;    (49)   61;   (50)   62;    (51)   64;    (52)   68;    (53)    69; 

(54)  71;  (55)  74;  (56,  57)  76;  (58)  79;   (59)  82;  (60,  61)  85;   (62) 

89;    (63)    90;    (64)    92;    (65)    95;    (66)    97;    (67)    100;    (GS)    102; 

(69)  104;  (70)  106;  (71)  110;  (73,  74)  114;  (75)  117;  (73,  76)  121; 

(77)  122;  (78)  125. 
SOUTH  DAKOTA.— (1)  36;   (2)   39;   (3)  44;   (4)   46;    (5)  49;   (6)  55; 

(7)  58;   (8)  59;  (9)  62;  (10)  66;   (11)  74;   (12)  76;   (13)  79;   (14* 

86;  (15)  91;  (16)  102;  (17)  106;  (18)  112;  (19)  117. 
TENNESSEE.— (85)   4;   (86)   6;    (87)   10;    (88)   17;    (89)  24;   (90)  25; 

(91)   30;    (92)   36;    (93)   42;    (94)   45;    (95)   49;    (96)   54;    (97)   56; 

(98)  60;   (99)  63;   (100)  66;    (101)  70;   (102)  73;   (103)  76;   (104) 

78;  (105)  80;   (106)  82;   (107)  89;   (108)  91;   (109)  97;   (110)  100; 

(111)   102;   (112)   105;     (113)    106;    (114)    108;    (115)    112;    (116) 

115;  (117)  119;   (117,  118)  121;   (119)  123;   (120)  127. 
TEXAS.— (68)   2;    (69;   24  Tex.  App.)   5;    (70;   25,   26   Tex.  App.)    8; 

(71)  10;   (27  Tex.  App.)   11;   (72)   13;    (73,  74)   15;    (75)   16;   (76) 

18;   (77;  28  Tex.  App.)  19;   (78)  22;   (79)  23;   (29  Tex.  App.)  25; 

(80,  81)  26;    (82)  27;   (30  Tex.  App.)  28;   (83)  29;    (84)   31;    (85. 

34;    (31  Tex.  Cr.  Eep.;   86)   37;    {86;   32  Tex.   Cr.    Rep.;    40:    (87: 

33  Tex.   Cr.   Rep.)    47;    (34  Tex.   Cr.   Rep.;    88)    53;    (89,   90)    59; 

(35  Tex.  Cr.  Rep.)   60;    (36  Tex.   Cr.   Rep.)   61;    (91;   37  Tex.   Cr. 

Rep.)    66;    (38   Tex.   Cr.   Rep.)    70;    (92)    71;    (39   Tex.   Cr.    Rep.) 

73;    (40  Tex.  Cr,  Rep.)   76;    (93)   77;    (94)    86;    (95)   93;    (41,   42. 

43  Tex.  Cr.  Rep.)  96;   (96)  97;   (44  Tex.  Cr.  Rep.)   100;   (97)   104; 

(98)  107;  (45,  46  Tex.  Cr.  Rep.)  108;  (99;  47,  48,  49  Tex.  Cr.  Rep.^ 

122;   (100;  50,  51  Tex.  Cr.  Rep.)  123;   (52  Tex.  Cr.  Rep.)  124;   (oo 

Tex.  Cr.  Rep.)   126. 

UTAH.— (13)  57;  (14)  60;  (15)  62;  (16)  67;  (17)  70;  (IS)  72;  (19^ 
75;  (20)  77;  (21)  81;  (22)  83;  (23)  90;  (24)  91;  (25)  95;  r26)  99; 
(27)  101;  (28)  107;  (29)  110;  (30)  116;  (31)  120;  (32)  125;  (33) 
126. 

VERMONT.— (60)  6;  (61)  15;  (62)  22;  (63)  25;  (64)  33;  (65)  36; 
(66)   44;    (G7)   48;    (68)   54;    (69)   60;    (70)    67;    (71)    76;    (72)    S?- 
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(73)  87;  (74)  93;'(75)  98;  '(76)  104; '(77)  107;' (78)  112;'  (79)  118. 
GINIA.— (82)  3;  (S3)  5;  (84)  10;  (85)  17;  (86)  19;  (871  24; 
(88)  29;  (89)  37;  (90)  44;  (91)  50;  (92)  53;  (93)  57;  (94.  95) 
64;  (96)  70;  (97)  75;  (98)  81;  (99)  86;  (100)  93;  (101)  99;  (102) 
102;  (103)  106;  (104)  113;  (105)  115;  (10{i)  117;  (107)  122. 
WASHINGTON.— (1)  22;  (2)  26;  (3)  28;  (4)  31;  (.3)  34;  (0)  36;  (7) 
38;   (8)  40;   (9)  43;   (10)  45;   (11)  48;    (12)  50;    (13)  52;   (14)  53; 
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(15)  55;   (16)  58;   (17)  61;   (18)  63;   (19)  67;    (20)  72;    (21)  75; 
(22)  79;   (23)  83;   (24)  85;   (25)   87;   (26)   90;    (27)   91;    (28,  29) 

92;   (30)  94;  (31)  96;   (32)  98;   (33)  99;   (34)  101;   (35)   102;   (36) 
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DAVIS  V.  STATE. 

[153  Ala.  48,  44  South.  1018.] 

ARSON  —  Uncompleted  and  Unoccupied  Dwelling-house.  —  A 
Btnicture  intended  for  a  dwelling-house,  which  is  not  yet  conijilcted 
and  has  never  been  occupied,  is  not  a  dwelling-house  within  the  mean- 
ing of  the  law  of  arson,     (p.  17.) 

II.  L.  ^Martin,  for  the  appellant. 

Alexander  M.  Garber,  attorney  greneral,  for  the  state. 

'*•♦  SLMPSOX,  J.  The  indictment  in  this  case  charged  that 
the  defendant  "set  fire  or  burned  an  uninhabited  dwclling-- 
house  of  Wni.  Wripfht,  in  which  at  the  time  there  was  no 
human  being."  The  evidence  shows  that  the  structure  which 
was  burned  was  not  completed;  that  it  was  being  built  in  a 
pasture ;  that  it  was  intended  for  a  dwelling-house,  when  com- 
pleted, but  had  never  been  occupied;  that  it  consisted  of  "one 
main  big  room,  with  a  piazza  in  front  and  a  shed-room  on 
the  rear;  that  the  piazza  and  about  halfway  up  the  rafters 
on  the  front  part  of  the  big  room  was  covered,  that  the  bal- 
ance of  the  main  l)ig  room  was  not  covered  :  that  there  were 
window  openings  and  door  openings  to  said  building,  but 
that  the  doors  and  windows  had  not  been  put  in;  that  there 
was  a  chimney  opening,  but  that  the  chimney  had  not  been 
connnenced ;  that  they  commenced  to  cover  the  house  on  the 
same  Saturday  evening  that  the  house  was  burned — that 
same  Saturday  night;  that  no  one  had  ever  lived  in  or  occu- 
pied said  house." 

Such  a  .structure  is  not  a  dwelling-house,  within  tlie  mean- 
ing of  the  statute.  Consetiuently  the  defendant  could  not 
be    convicted    luider   said    indictment.     The    general    charge, 

Am.    St.    Rep.,    Vol.    127—2  (17) 


18  American  State  Reports,  Vol.  127.     [Alabama, 

re(iuost(Ml  by  tlic  defendant,  should  have  been  given:  3  Cyc. 
987,  and  notes;  2  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  pp.  926, 
927^  and  notes;  Henderson  v.  '^^  State,  105  Ala.  82,  16  South. 
93l';  People  v.  ITandley,  93  INIich.  46,  52  N.  W.  1032;  State 
V.  i^icGowan,  20  Conn.  245,  52  Am.  Dec.  336.  The  judgment 
of  the  court  is  reversed,  and  a  judgment  will  be  here  rendered 
discharging  the  appellant. 

Tyson,  C.  J.,  and  Dowdell  and  Denson,  JJ.,  concur. 

The  Crime  of  Arson  is  discussed  generally  in  the  note  to  State  v. 
Youiijj:,  101  Am.  St.  Kep.  21.  As  to  what  is  a  house  within  the  mean- 
ing of  this  crime,  see  the  note  to  Carter  v.  State,  71  Am.  St.  Kep.  266. 


BIR.^IIXGIIAM  RAILWAY,  LIGHT  AND  POWER  COM- 
PANY v.  Mcdonough. 

[153  Ala.  122,  44  South.  960.] 

CAERIER  OF  PASSENGEES— Right  to  Make  Regulations.— A 

carrier  of  passengers  has  a  right  to  make  reasonable  rules  and  regula- 
tions for  the  conduct  of  its  business,  and  the  reasonableness  of  a 
given  rule  is  a  question  of  law  for  the  court,      (p.  19.) 

STREET  RAILWAY— Changing  Cars  by  Passenger. — Where  a 
street  railway  company  operates  two  cars,  a  motor  and  a  trailer,  as 
one  train,  with  a  conductor  on  each  car,  it  may  adopt  a  rule  forbid- 
ding a  passenger  who  has  paid  fare  on  one  of  the  cars  from  passing 
to  the  other  unless  he  pays  an  additional  fare.     (p.  20.) 

STREET  RAILWAY — Passenger's  Right  to  Change  Cars. — 
Wliere  a  passenger  is  ejected  from  a  car  under  a  rule  of  the  company 
pruliibitirig  a  p.trson  who  has  paid  fare  on  one  car  from  passing  to 
aniitlier  on  the  same  train  without  paying  an  additional  fare,  a  plea 
iti  till'  answer  is  not  objectionable  in  that  it  does  not  show  that  rea- 
S'lnable  accommodations  were  furnished  the  plaintiff  on  the  car 
on  which  he  paid  fare.  Such  matter  is  for  replication,  if  at  all  avail- 
able,    (p.  2U.) 

STREET  RAILWAY— Passenger's  Want  of  Knowledge  of  Rule. 
A  rule  of  a  street-car  company  that  a  passenger  cannot  change  from 
one  car  to  another  on  the  same  train  without  paying  an  additional 
fare  is  etifon/eable  against  one  who  hael  no  knowledge  thereof  when 
he  boarded  the  car,  if  he  is  advised  of  the  rule  before  he  is  ejected 
and  may  tlicn  return  to  the  car  on  which  he  has  paid  fare.      (p.  21.) 

CARRIER  OF  PASSENGERS— Unreasonable  Enforcement  of 
Rule. — A  carrier  is  responsible  for  an  unjust  application  of  a  reason- 
able rule,  or  for  enforeiiig  it  with  undue  severity,     (p.  21.) 

CARRIER  OF  PASSENGERS.— Where  a  Rule  of  a  Carrier  is 
Relied  on  cT^  a  defense  in  an  action  for  ejecting  a  passenger,  it  must 
be  brought  forward  by  a  special  plea.      (p.  21.) 

APPEAL.— In  the  Absence  of  a  Bill  of  Exceptions,  it  cannot 
be   decided   whether  the   defendant  had  the  benefit  under  the  general 


Nov.  1907.]     Birmingham  Ry.  etc.  Co.  v.  McDonough.     19 

issue  of  mattor  sppcially  pleaded,  to  which  a  demurrer  was  erroneously 
sustained,     (p.  21.) 

Tillman,  Gnibb,  Bradley  &  Morrow,  for  the  appellant. 

Bowman,  Harsh  &  Beddow  and  J.  II.  Perdue,  for  the 
appellee. 

124  DENSON,  J.  This  is  a  suit  by  a  passenger  against 
a  street  railway  company,  as  a  common  carrier,  to  recover 
damages  for  an  alleged  unlawful  ejection  of  the  plaintiff 
from  a  car  by  the  conductor  before  the  plaintiff  had  reached 
his  destination.  Only  one  assignment  of  error  is  insi.sted 
upon — that  which  challenges  the  correctness  of  the  judgment 
of  the  court  in  sustaining  a  denuirrer  to  plea  4. 

By  this  plea  the  defense  attempted  to  be  made  is,  that 
at  the  time  the  wrongs  and  injuries  complained  of  occurred 
the  defendant  was  running  or  operating  two  cars,  the  front 
one  a  motor  car,  and  the  rear  one  a  "trailer,"  which  was 
attached  to  the  motor;  that  defendant  had  a  separate  con- 
ductor in  charge  of  each  of  said  cars ;  that  plaintiff  first  took 
passage  on  the  motor  car,  and,  while  thereon,  paid  his  fare 
to  the  conductor  of  that  car;  that  thereafter  plaintiff'  got  off 
the  motor  car,  and  boarded  and  took  passage  on  the  trailer 
car;  that  the  conductor  on  the  trailer  demanded  fare  of  the 
plaintiff,  and  that  plaintiff  refused  and  failed  to  pay  the 
conductor  a  fare  entitling  him  to  be  carried  as  a  passenger, 
whereupon  the  conductor,  on  account  of  plaintiff' 's  refusal 
to  pay  the  fare,  ejected  him,  using  no  more  force  than  was 
necessary.  In  the  plea  it  is  further  averred  that  at  the  time 
the  defendant  had  in  force  a  rule  which  required  the  con- 
ductor in  charge  of  the  motor  car  to  collect  a  fare  from 
each  passenger  on  that  car,  and  the  conductor  of  the  trailer 
to  collect  a  fare  from  each  passenger  on  that  car,  and  that 
said  rule  or  regulation  did  not  permit  a  passenger  who 
had  already  paid  fare  on  one  of  the  cars  to  ride  on  the 
other  without  also  paying  his  fare  on  that  ^^^  car.  The 
plea  avers,  further,  that  the  rule  is  a  reasonable  one,  and 
that  plaintiff'  was  advised  of  its  existence  before  he  was 
ejected;  that  plaintiff,  without  the  payment  of  an  additional 
fare,  could  have  resumed  his  journey  by  again  getting  on 
board  the  motor  car,  but  that  he  refused  to  do  this.  It  is 
settled  law  in  this  jurisdiction,  as  it  is  elsewhere,  that  a 
common  carrier  of  passengers  is  clothed  with  a  common-law 
right  to  make  reasonable  rules  and  regulations  for  the  eon- 
duct  of  his  or  its  business;  further,  that  the  reasona'Dleness 
or  not  of  a  given  rule  is  a  (luestion  of  law  for  the  court,  and 
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not  ono  of  fact  to  ho  determined  by  the  jury:  6  Cyc.  545 
(C),  and  authorities  in  note  62  to  the  text;  Pullman  Car 
Co.  V.  Krauss,  145  Ala.  395,  40  South.  398,  4  L.  R.  A.,  N.  S., 

103,  and  authorities  there  cited. 

Tlie  (luestion,  then,  is  the  reasonableness  vel  non  of  the 
rub'  set  up  in  the  plea.  It  may  be  said  to  be  common  knowl- 
cdire  that  street-cars  in  the  city  of  Birmingham  are  usually 
crowded — at  least,  that  they  are  frequently  so.  Therefore 
the  conductor  is  not  presumed  to  know  all  of  his  passengers, 
lie  nnist  necessarily  be  a  stranger  to  a  large  portion  of  them, 
and  not  acquainted  with  their  character  for  truthfulness.  If 
passengers  are  allowed  and  have  the  privilege  of  boarding 
one  car  and  moving  from  that  to  another  car — the  two  being 
coupled  together,  as  the  plea  in  this  instance  shows  the  cars 
were  joined- — it  would  be  a  very  easy  matter  for  a  passenger 
to  bojiid  one  car  and  move  to  the  other,  and  claim,  when 
called  upon  for  his  fare,  that  he  had  paid  on  the  otli'^r  car, 
wlicn  in  truth  he  had  not;  and  the  different  conductor  could 
have  no  means  of  knowing  that  the  moving  passenger  had 
paid  fare.  We  recognize  the  fact  that  this  attributes  to  men 
an  evil  design  ;  but  at  the  same  time  observation  and  common 
knowledize  will  bear  out  the  truthfulness  of  the  statement 
that  such  ^^*'  characters  are  not  too  few.  And  the  rule,  in 
one  phase,  is  for  the  protection  of  the  carrier  against  such 
as  would  impose  on  it  in  this  way;  and  as  it  would  be  imprac- 
ticable to  limit  such  a  rule,  in  its  terms,  to  such  persons  as 
would  intentionally  practice  a  fraud,  it  must  cover  all — good 
and  bad — alike.  Again,  as  is  suggested  in  brief  of  appel- 
lant's counsel,  it  is  common  knowledge  that  conductors  are 
recjuircd  to  "register  up"  each  fare  collected  in  their  proper 
cars,  and  are  recpiired  to  collect  from  and  register  each  pas- 
sentrer  on  each  car.  This  check  on  the  conductors  would  be 
rendered  valueless  if  passengers  were  allowed  to  change  from 
one  car  to  another — each  car  having  a  separate  conductor — 
without  paying  fare.  AVe  are  of  the  opinion,  and  so  hold, 
that  the  rule  pleaded  is  a  reasonable  one,  in  the  proper  con- 
(Im-t  of  the  business  of  the  defendant,  and  necessary  to  pro- 
tret  it  fiLjainst  imposition:  Nashville  Street  Ry.  v.  Griftin.  104 
T.nn.  bl,  57  S.  W.  153,  49  L.  R.  A.  451;  Ilibbard  v.  New 
York  etc.  Ry.  Co.,  15  N.  Y.  455;  Lasker  v.  Third  Avenue 
R.  R.  Co..  27  Misc.  Rep.  824,  57  N.  Y.  Supp.  395;  Faber  v. 
Chiea-o  (r.  W.  Ry.  Co.,  62  Minn.  433,  64  N.  W.  918,  36 
L.  I\.  A.  789;  2  Hutchinson  on  Carriers,  3d  ed.,  sec.  1077. 

Tlir  eontention  that  the  plea  should  show  that  reasonable 
acfonnuodations  were  furnished  plaintiff  is  not  tenable.     Cou- 
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struing^  the  plea  in  connection  with  the  comphiint,  this  is 
manifestly  matter  for  a  replication,  if  it  is  available  to  the 
plaintiff.  The  insistence  that  the  plea  is  bad,  for  that  it 
fails  to  aver  knowledge  of  the  rule  on  the  part  of  the  plain- 
tiff before  he  boarded  the  car  from  which  he  was  ejected,  is 
not  sound.  The  plea  avers  that  plaintiff'  was  advised  of  the 
rule  before  he  was  ejected,  and  that  he  might  return  to  the 
motor  car.  In  view  of  this  averment,  it  was  not  necessary 
that  he  should  have  had  knowledge  of  the  rule  before  he 
boarded  the  car:  Morris  v.  Atlantic  Ave.  R.  R.  Co.,  IIG  N.  Y. 
552,  22  N.  E.  1097;  2  ^^7  Hutchinson  on  Carriers,  3d  ed., 
sec.  1077;  Hutchinson  on  Carriers,  2d  ed.,  sec.  587.  Notwith- 
standing the  rule  is  a  reasonable  one,  the  defendant,  as  a 
matter  of  course,  would  be  responsible  for  an  unjust  applica- 
tion of  it,  or  for  enforcing  it  with  undue  severity:  Nashville 
Street  Ry.  Co.  v.  Griffin,  104  Tenn.  81,  57  S.  W.  153,  49  L.  R. 
A.  451. 

It  is  argued  that  the  defense  set  up  in  the  plea  could 
have  been  availed  of  by  the  defendant  under  the  general 
issue,  and  therefore  that  the  ruling  of  the  court  sustaining 
the  demurrer  was  error  without  injury.  It  is  too  plain 
for  argument  that,  where  a  rule  or  regulation  of  the  carrier 
is  relied  on  in  defense,  it  is  matter  which  must  be  brought 
forward  by  a  special  plea:  Southern  Ry.  Co.  v.  Lynn,  128 
Ala.  297,  29  South.  573.  There  is  no  bill  of  exceptions  in 
the  case ;  hence  we  cannot  decide  that  defendant  had  the 
benefit  of  the  matter  pleaded  on  the  trial  under  the  plea  of 
the  general  issue:  Finney  v.  Denny,  122  Ala.  449,  25  South. 
45. 

The  court  erred  in  sustaining  the  demurrer  to  plea  4.  and 
on  account  of  the  error  the  judgment  is  reversed,  and  the 
cause  will  be  remanded. 

Tyson,  C.  J.,  and  Dowdell  and  Simpson,  JJ.,  concur. 


A  Carrier  of  Passengers  may  Adopt  Eccusonn})I(:  Eules  to  facilitate  its 
business  and  protect  it  from  imposition:  Morrill  v.  Minneapolis  Strtet 
Kv.  Co.,  103  Minn.  3G2,  123  Am.  St.  Eep.  341;  ChieaKo  etc.  E.  K.  Co. 
V.'  Field,  7  Ind.  App.  172,  52  Am.  St.  Rep.  444;  Memphis  etc.  K.  R. 
Co.  V.  Benson,  So  Tenn.  627,  4  Am.  St.  Rep.  776.  The  reasonal)lene3S 
of  any  given  rule  is  a  question  of  law  for  the  court:  Central  of  Geor- 
gia Rv.  Co.  V.  Motes,  117  Ga.  923,  97  Am.  St.  Eep.  223;  Barker  v. 
Central  Park  etc.  R.  R.  Co.,  151  N.  Y.  237,  56  Am.  St.  Rep.  (i2(i;  South 
Florida  R.  R.  Co.  v.  Rhodes,  25  Fla.  40,  23  Am.  St.  Rep.  oOij.  As  lo 
whether  the  rules  and  regulations  of  a  carrier  are  enforceable  against 
a  passenger  who  has  no  notice  of  them,  see  Barker  v.  Central  Park 
etc.  R.  R.  Co.,  151  N.  Y.  237,  56  Am.  St.  Rep.  626;  Ilufford  v.  Grand 
Rapi<ls  etc.  R.  E,  Co..  64  Mich.  631.  S  Am.  St.  Rep.  S59;  Lake  Shore 
etc.  E.  E.  Co.  V.  Brown,  123   111.  162,  5  Am.  St.  Eep.  510. 
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MOBILE,   JACKSON  AND  KANSAS   CITY  RAILROAD 
COMPANY  V.  SMITH. 

[ir.;?  Ala.  127,  45  South.  57.] 

NEGLIGENCE— Wanton  or  Willful  Injury.— To  the  implication 
of  ■willfulness  or  wantonness  or  reckless  indifference  to  probable  con- 
sequences it  is  essential  that  the  act  be  done  or  omitted  with  a  knowl- 
edge and  present  consciousness  that  injury  will  probably  result;  and 
this  consciousness  is  not  to  be  implied  from  mere  knowledge  of  the 
elements  of  the  dangerous  situation,  but  it  must  be  shown,  either 
positively  or  infercntially,  that  the  defendant  willfully  or  wantonly 
or  with  reckless  indifference  failed  to  discharge  the  duty  resting  upon 
him,  or  that  he  was  at  the  time  conscious  that  his  conduct  would  prob- 
ably result  in  disaster,     (p.  23.) 

NEGLIGENCE— Wanton  or  Willful  Injury. — When  an  act  is 
done  or  omitted  to  be  done,  under  circumstances  and  conditions  knowMi 
to  the  jierson,  that  his  conduct  is  likely  to  or  probably  will  result  in 
injury,  and  through  reckless  indifference  to  consequences  he  con- 
sciously and  intentionally  does  a  wrongful  act  or  omits  an  act,  the 
injury  may  be  said  to  be  wantonly  inflicted,      (p.  24.) 

RAILROADS— Wanton  or  Willful  Injury. — Where  the  conduc- 
tor of  a  railway  train  knows  that  persons  are  living  in  a  box-car  on 
a  sidetrack,  but  does  not  know  whether  they  are  in  the  same  when  a 
car  from  his  train  is  kicked  into  the  siding  to  the  injury  of  the  occu- 
pants of  the  car  thereon,  the  court  may  properly  submit  to  the  jury 
the  question  of  the  willfulness  or  wantonness  of  the  injury,      (p.  24.) 

DAMAGES.— ^An  Instruction  to  Award  Punitive  Damages  if  the 
jury  are  satisfied  that  the  injury  for  wliich  suit  is  brought  was  wan- 
tonly or  willfully  inflicted,  exacts  too  higli  a  degree  of  proof  from 
the  plaintiff,  but  the  defendant  cannot  complain  thereof,      (p.  24.) 

DAMAGES. — The  Defendant  cannot  Complain  of  an  Instruction 
which  limits  the  plaintiff's  recovery  to  ten  thousand  dollars  when  the 
complaint  claims  fifty  thousand  dollars,     (p.  25.) 

Action  ag:ainst  a  railway  company  for  personal  injuries. 
From  a  verdict  for  the  plaintiff  in  the  sum  of  three  hundred 
dollars  tliis  appeal  is  taken.  The  court,  among  other  in- 
structions, gave  tlie  following:  ''If  you  are  reasonably  satis- 
fied fn)m  all  the  evidence  that  this  act  was  wantonly  inflicted, 
as  defined  by  the  court,  you  may,  in  your  sound  discretion, 
ba.sed  ii])t)n  the  evidence,  award  punitive  damages."  "Also 
3'ou  nia>-  award  punitive  damages,  based  upon  the  evidence, 
in  yolir  snund  discretion,  if  you  think  the  plaintiff  is  entitled 
to  it.  athl  you  are  satisfied  that  this  act  was  wantonly  and 
willl'irii.\-  done."  "If  you  find  that  the  plaintiff  is  entitled 
to  recover  daiiiasros  in  tliis  case,  tlien  you  have  the  right  to 
assess  1he  damages  at  any  amount  j^ou  find  to  be  proper, 
under  tlie  evidence,  not  to  exceed  ten  thousand  dollars." 

Mcintosh  &  Ricli,  for  tlie  appellant. 

]\lcA]|)ine  &  Rolunson,  for  the  appellee. 
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129  TYSON,  C.  J.  At  the  time  plaintiff  received  her  in- 
juries she  was  occupyinf?,  with  her  husband,  by  and  with 
the  consent  of  the  defendant,  as  a  dwelling,  one  of  its  box- 
cars. This  car  was  located  upon  a  sidetrack  of  defendant '.s 
road  at  or  near  one  of  its  stations.  The  occupancy  ^^^  of 
the  car  by  the  plaintiff  as  a  dwelling  covered  a  period  of  time 
of  about  six  months  prior  to  the  occasion  of  her  injury.  The 
testimony  tended  to  show  not  only  that  the  railroad  officials 
knew  of  her  living  in  this  car,  but  that  its  emplo^'es  who 
were  operating  the  various  trains  of  defendant  over  its  road 
also  knew  it.  Indeed,  the  conductor  who  had  charge  of  the 
movement  of  the  freight  train,  which  plaintiff's  testimony 
tended  to  show  caused  the  injury  complained  of,  admitted 
that  he  knew  that  plaintiff  and  her  husband  were  living  in 
the  car  at  the  time  the  injury  was  inflicted,  but  that  he  did 
not  know  whether  or  not  she  was  in  the  car  at  that  time, 
but  supposed  that  she  was.  Her  injury  was  caused  by  a  fall 
which  was  occasioned  by  the  car  in  which  she  resided  being 
violently  struck  by  a  freight-car,  which  was  kicked  into  and 
upon  the  sidetrack  upon  which  it  stood  by  an  engine  oper- 
ated by  the  defendant's  employes.  The  trial  court,  upon  the 
conclusion  of  the  testimony,  at  defendant's  request  elim- 
inated by  written  charges  the  plaintifl''s  right  to  recover  upon 
all  the  counts  of  the  complaint,  except  the  sixth,  which 
predicated  her  right  of  recovery  upon  the  willful  or  wanton 
conduct  of  defendant's  servants,  and  submitted  to  the  deter- 
mination of  the  jury  the  question  whether  the  act  of  those 
operating  the  freight  train  which  caused  the  injury  com- 
plained of  was  willful  or  wanton.  It  is  here  insi-stod  that 
this  was  error,  and  that  the  affirmative  charge  on  this  count 
should  also  have  been  given.  The  point  is  pressed  that  there 
is  no  evidence,  inferentially  or  otherwise,  tending  to  show 
that  defendant's  servants  knew  that  plaintiff  was  in  the  car 
at  the  time  it  was  struck,  and  unless  they  actually  knew 
(not  ought  to  have  known)  that  she  was  in  it,  that  their 
conduct  did  not,  as  matter  of  law,  amount  to  willfulness  or 
wantonness,  but  at  best  must  be  regarded  as  mere  simple 
negligence. 

131  ^Y^  apprehend  the  true  rule  to  be  as  applicable  to  this 
case,  as  has  been  frequently  announced  by  this  court,  that 
to  tiip  implication  of  willfulness  or  wantonness  or  reddest 
indifference  to  probable  consequences  it  is  essential  that  the 
act  done  or  omitted  should  be  done  or  omitted  with  a  knowl- 
edge and  present  consciousness  that  injury  would  probably 
result ;  and  this  consciousness  is  not  to  be  implied  from  mere 
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knowlodrre  of  tlie  eleinonts  of  the  dangerous  situation — for 
this  the  ])arty  charged  may  have  and  yet  act  only  negli- 
gently and  inadvertently  in  respect  of  the  peril — but  it  must 
be  shown,  either  positively  or  inferentially.  that  he  willfully 
or  wantonly  or  with  reckless  indifference  failed  to  discharge 
the  duty  resting  upon  him,  or  that  he  was  at  the  time  con- 
scious that  his  conduct  would  probably  result  in  disaster: 
Louisville  etc.  R.  R.  Co.  v.  Brown,  121  Ala.  221,  25  South. 
()09.  AVheu  the  act  is  done  or  omitted  to  be  done,  under 
circum.stances  and  conditions  known  to  the  person,  that  his 
coiuluct  is  likely  to  or  probably  will  result  in  injury,  and 
through  reckless  indifference  to  consequences  he  consciously 
and  intentionally  does  a  wrongful  act  or  omits  an  act,  the 
injury  may  be  said  to  be  wantonly  inflicted:  Memphis  etc.  R. 
R.'  Co.  V.  Martin,  117  Ala.  67,  23^South.  231,  and  cases  there 
cited.  Indeed,  with  respect  to  the  question  of  wantonness  vel 
non,  this  case  is  clearly  in  the  category  of  that  class  of  cases 
which  have  been  frequently  reviewed  by  this  court,  when 
the  injury  was  inflicted  at  a  public  crossing  in  a  populous 
city  when  it  was  likely  that  travelers  were  in  the  act  of  cross- 
ing and  a  train  of  cars  w'ere  voluntarily  and  unnecessarily 
rushed  over  the  crossing  at  a  rapid  rate  of  speed,  etc.  In 
such  cases  it  has  never  been  deemed  essential  to  a  recovery 
for  wantonness  that  the  plaintiff's  presence  upon  the  crossing 
should  be  actually  known  to  those  operating  the  train.  If 
the  condition.s — that  is,  the  likelihood  of  ^^^  peril  to  the 
safety  of  passers-by — were  known  to  the  person  in  control  of 
the  train,  and  through  reckless  indifference  to  consequences 
he  consciously  and  intentionally  caused  the  train  to  run  over 
the  crossing  at  a  reckless  rate  of  speed,  this  has  been  uni- 
formly held  to  amount  to  wantonness:  Louisville  etc.  R.  R. 
Co.  V.'  Webb,  97  Ala.  308,  12  South.  374;  Birmingham  Ry.  & 
Elec.  Co.  V.  Baker,  132  Ala.  507,  31  South.  618;  Ilighiand 
Ave.  &  Belt  R.  R.  v.  Robbins,  124  Ala.  113,  82  Am.  St.  Rep. 
153.  27  South.  422;  Southern  Ry.  Co.  v.  Crenshaw.  13G  Ala. 
573,  34  South.  913;  Haley  v.  Kansas  City  etc.  R.  R.  Co..  113 
Ala.  640,  21  South.  357.  We  need  only  apply  these  principles 
to  till'  lomlcncies  of  the  testimony  to  see  that  the  trial  court 
correctly  submitted  the  issue  of  fact  of  wantonness  vel  non 
to  tlie  determination  of  the  jury. 

The  only  possible  criticism  of  the  oral  charge  of  the  court, 
with  respect  to  the  plaintift^s  right  to  recover  punitive  dam- 
ages, to  which  an  exception  was  reserved,  is  that  it  exacted 
too  lii<zh  a  degree  of  proof  of  the  plaintiff'  in  the  use  of  the 
word  '"satislii'd. "     Of  this   the   defendant   cannot   conq)lain. 
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In  all  other  rejects  it  was  clearly  correct :  Alabama  etc.  R.  R. 
Co.  V.  Burf,'e.ss,  119  Ala.  555,  5G4,  72  Am.  St.  Rep.  943,  25 
South.  251.  And  the  only  criticism  of  the  written  charge 
given  at  plaintiff's  request  is  that  it  limited  the  amount  of 
plaintiff's  recovery  to  ten  thousand  dollars,  whereas  the  com- 
plaint claimed  fifty  thousand  dollars.  Of  this  the  defendant 
cannot  complain. 

Finding  no  reversible  error  in  the  record,  the  judgment 
appealed  from  must  be  affirmed. 

Simpson,  Anderson,  and  Denson,  JJ.,  concurring. 


To  Constitute  Willful  Injury  There  must  be  Design,  Purpose  and  In- 
tent to  do  wrong  and  inflict  the  injury;  while  to  constitute  wanton  ni'g- 
ligenee,  the  party  doing  the  act  or  failing  to  act  must  be  conscious 
of  his  conduct,  and,  though  having  no  intent  to  injure,  must  be  con- 
scious, from  his  knowledge  of  surrounding  circumstances  and  existing 
conditions,  that  his  conduct  will  naturally  or  probably  result  in  in- 
jury: Louisville  etc.  R.  R.  Co.  v.  Anchors,  114  Ala.  492,  62  Am.  St. 
Rep.  116.  See.  also,  Bolin  v.  Chicago  etc.  Ry.  Co.,  108  Wis.  .333,  81 
Am.  St.  Rep.  911.  Ill-will  is  not  a  necessary  element  of  willful  and 
wanton  negligence:  Illinois  Central  R.  R.  Co.  v.  Leiner,  202  111.  624, 
9.5  Am.  St.  Rep.  266.  Though  one  has  no  intent  to  injure,  yet  if  there 
is  on  his  part  a  reckless  indifference  or  disregard  of  the  natural  or 
probable  consequences  of  doing  or  omitting  to  do  the  act,  and  he  docs 
or  fails  to  do  it,  conscious  from  his  knowledge  of  existing  circum- 
stances and  conditions  that  his  conduct  will  kill  or  probably  result 
in  injurv,  he  is  guilty  of  wanton  negligence:  Harrington  v.  Los  Ange- 
les Ry-  Co.,  140  Cal."51,  98  Am.  St.  Rep.  86. 


BIRMINGHAM  RAILWAY,  LIGHT  AND  POWER  CO:*!- 
PANY  V.  LxVNDRUiL 

[153  Ala.  192,  45  South.  198.] 

CONTRIBUTORY  NEGLIGENCE.— A  Minor  Eotv/een  Seven 
and  Fourteen  years  of  age  is  prima  facie  incapalde  of  exercising  jud,,'- 
ment  and  discretion,  but  evidence  may  be  received  to  show  capacitv. 
(p.  27.) 

APPEAL. — Assignments  not  Argued  in  the  Brief  of  the  appel- 
lant will  be  treated  as  waived,     (p.  27.) 

TRIAL. — Wliere  No  Ground  of  Objection  is  Stated  to  a  Ques- 
tion Asked  a  Witness,  the  objection  is  properly  overruled,      (p.  27.) 

RAILROADS — Looking  for  Cars  Before  Crossing  Track. — An 
instruction  that  if  a  person  Ims  suHicicnt  age  and  (li.«r-i-«>ti'ni  to  ki:  '■'.• 
and  appreciate  the  danger  of  going  upon  a  railroad  track  witiMir 
stopping,  liioking  and  listening  for  ajtproaching  cars,  he  caniMt  le- 
cover  for  injnrips  received,  is  faulty,  in  that  it  ignores  eoiisiderati  'U 
of  whether  his  act  proximately  contrilnites  to  his  injury,      (p.  2^.) 

RAILROADS — Children  Crossing  Track. — It  is  not  tlie  aliilitv 
to  know  or  even  appreciate  daiiser  which  may  make  a  child  beiWLOU 
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seven  nnd  fourteen  years  old  responsible  for  contributory  negligence 
in  crossing  a  railroad  witlnmt  sto|)ping  and  looking  for  the  approach 
of  cars  tlioreon,  but  it  must  be  a  maturity  and  discretion  beyond  its 
years  -which  would  lead  it  to  take  care.     (p.  28.) 

INSTRUCTION. — An  Instruction  Which  is  Unintelligible  may 
jiropcrly  be  refused  by  the  court,      (p.  28.) 

RAILROADS — Looking  for  Cars  Before  Crossing  Track. — Al- 
though a  passenger  after  leaving  a  car  is  not  absolved  from  the  duty 
of  exercising  care  for  his  safety,  he  has  a  right  to  presume  that  tracks 
intervening  between  the  place  where  he  alights  and  the  station  will 
be  kept  safe  while  he  is  crossing,  and  the  mere  fact  that  he  fails  to 
look  and  listen  before  attempting  to  cross  such  tracks  does  not,  as  a 
matter  of  law,  constitute  contributory  negligence,      (p.  28.) 

RAILROADS — Evidence  of  Negligence  in  Running  Car. — In  an 
action  for  personal  injuries  sustained  from  being  struck  by  a  car,  evi- 
dence is  admissible  to  show  that  the  car  was  moving  from  six  to  ten 
miles  an  hour  at  the  time,  and  that  it  ran  two  or  three  lengths  after 
striking  the  plaintiff,      (p.  28.) 

RAILROADS — Passing  Cars — Signals  and  Speed. — The  fact 
that  it  is  the  custom  of  a  railway  company  not  to  give  signals  or  to 
reduce  the  speed  of  cars  as  they  approach  and  pass  one  another  is 
no  excuse  for  the  negligence  of  a  motorman  in  failing  to  give  such 
signals  or  to  reduce  the  speed  of  a  car.     (p.  2&.) 

RAILROADS — Passengers  Alighting  V/hile  Car  is  in  Motion. — 
An  instruction  that  if  a  passenger  alights  from  a  car  before  it  reaches 
tlip  station,  and  while  in  motion,  he  cannot  recover  for  injuries  sus- 
tain! d,  is  improper,  since  under  such  a  rule  he  could  not  recover  for 
injuries  if  he  alighted  just  before  the  car  stopped  and  while  it  was 
moving  very  slowly,     (p.  29.) 

CARRIERS — Wanton  Negligence  in  Running  Car. — To  run  a 
oar  into  a  station  at  a  rapid  rate  of  speed  when  another  car  on  an 
adjoining  track  is  about  to  discharge  passengers  will  support  a  charge 
of  wantonness,      (p.  30.) 

CARRIERS. — A  Passenger  may  Alight  from  a  Slowly  Moving 
Street-car  without  being  chargeable  with  negligence,     (p.  30.) 

Action  ap^ainst  appellant  railway  company  for  personal 
injuries  received  while  attempting  to  cross  its  track.  The 
defense  was  the  general  issue  and  contributory  negligence  in 
going  upon  the  track  without  stopping,  looking  and  listening 
for  approaching  cars.  There  was  evidence  that  the  plaintitf 
was  about  eleven  years  old;  that  he  had  alighted  from  one 
of  the  dofendnnt's  electric  cars,  and,  crossing  behind  it, 
stepi)od  on  an  adjacent  track,  where  he  was  struck  by  a  car 
ruiiiiiii'jf  in  a  dirretion  opposite  from  that  wdiich  the  car  on 
wliich  lie  liad  been  was  running.  The  plaintiff  testified  that 
he  went  across  the  track,  walking  slowly,  and,  listening  all 
the  time,  hoard  no  warning;  that  while  doing  so  he  did  not 
stop,  and  could  not  see  on  the  other  track;  that  he  looked  at 
the  track  he  was  about  to  cross,  but  did  not  look  either  up 
or  down  it,  l)ut  stopped  and  listened  because  he  knew  it  was 
(lanucrous  to  go  on  the  track  if  another  car  was  coming.  The 
dei'cndant  introduced  evidence  tending  to  show  that  the  plain- 
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tiff  swung  off  the  car  he  was  riding  when  it  was  about  sixty 
feet  from  the  usual  stopping  place,  and  ran  behind  it  on  to 
the  track  on  which  the  car  was  approaching  which  struck  him. 

Tillman,  Grubb,  Bradley  &  Morrow,  for  the  appellant. 

Bowman,  Harsh  &  Beddow,  for  the  appellee. 

200  HARALSON,  J.  This  was  an  action  by  plaintiff,  a 
boy  who  was  about  two  months  over  eleven  years  of  age.  It 
is  well  settled  that  a  minor  between  seven  and  fourteen  years 
of  age  is  prima  facie  incapable  of  exercising  judgment  and 
discretion,  but  evidence  may  be  received  to  show  capacity : 
Birmingham  Ry.  etc.  Co.  v.  Jones,  146  Ala.  277,  41  Soutli. 
146 ;  Tutwiler  etc.  Co.  v.  Enslen,  129  Ala.  336,  30  South.  600. 
In  the  latter  case  it  was  said:  "Contributory  negligence  may, 
under  some  conditions,  be  imputed  to  an  infant  under  four- 
teen years  of  age,  as  a  matter  of  law,  as  where  the  evidence 
of  his  care  and  prudence  and  his  capacity  to  exercise  judg- 
ment and  discretion  is  not  in  conflict,  and  different  inferences 
cannot  be  drawn  therefrom.  The  fact,  however,  that  the 
infant  was  shown  to  be  'bright,  smart  and  industrious,'  with- 
out more,  is  not  sufficient  to  overcome  the  presumption  of 
want  of  discretion  which  his  age  prima  facie  implies;  for 
an  infant  may  be  all  this,  and  yet  be  so  wanting  in  judgment 
and  discretion  as  to  make  him  rash  and  imprudent." 

There  were  no  assignments  of  error  on  any  question  of 
pleading.     We  take  them  up  as  made. 

The  second,  third  and  fourth  assignments  are  not  argued 
in  brief  of  appellant,  and  will  be  treated  as  waived:  Bir- 
mingham Ry.  etc.  Co.  v.  Oldham,  141  Ala.  195,  37  South.  452. 

The  first  assignment  has  reference  to  the  action  of  the 
court  in  overruling  defendant's  objection  to  a  question  asked 
witness  Matthews.  Defendant  stated  no  ground  of  objection 
to  the  question,  and  the  court  below  could  not  be  compelled 
to  hunt  for  grounds :  Louisville  etc.  R.  R.  Co.  v.  Banks,  132 
Ala.  471.  31  South.  573. 

^*^^  Charge  1,  asked  and  refused  to  defendant,  ignore-! 
consideration  of  whether  or  not  plaintiff's  action  proximately 
contributed  to  his  injury:  Birmingham  Ry.  etc.  Co.  v.  Jones, 
146  Ala.  277,  41  South.  146.  t'urthermore,  the  charge  is 
faulty  in  that  it  fixes  the  liability  of  a  child  for  contributory 
negligence,  though  only  about  eleven  years  old,  solely  upnii 
the  hypothesis  that  he  "had  sufficient  age.  judgment  and 
discretion  to  know  and  appreciate  the  danger  of  going  ni»ou 
defendant's  track,  without  stopping  and  looking  for  the  ap- 
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proaoh  of  cars  thereon."  It  is  not  the  ability  to  know  or  even 
appreciate  danprer  which  mifrht  make  a  child,  between  seven 
and  fourteen  j-ears  old.  responsible  for  contributory  negli- 
jrence,  but  it  must  be  a  maturity  and  discretion  beyond  its 
years,  which  would  lead  it  to  take  care.  It  should  have  been 
as  blameworthy  as  a  person  over  fourteen  years  ordinarily  is. 
This,  as  a  matter  of  law,  cannot  be  affirmed  of  the  plaintiff. 

For  the  same  reason,  the  second  and  fifth  charges  were 
properly  refused.  A  child  of  eleven  might  appreciate  the 
danger  that  he  would  be  in,  if  hu  neither  stopped,  looked  nor 
listened,  when  he  could  not  appreciate  the  danger,  if  he  was 
conscious  that  he  was  listening,  but  did  not  stop.  It  may 
be  assumed  as  a  fact  that  most  persons  do  not  think  that 
ordinary  care  requires  them  to  stop  in  crossing  a  street-ear 
track,  while  they  would  admit  the  necessity  of  looking  and 
listening  with  reasonable  diligence. 

Charge  3,  refused  for  defendant,  is  unintelligible,  in  the 
use  of  the  word  "just,"  which  warranted  the  court  in  refus- 
ing it. 

The  fourth  charge  predicates  that,  at  the  time  plaintiff  was 
hurt,  he  was  capable  of  being  guilty  of  negligence,  and 
assumes  that  he  did  not  stop,  look  and  listen.  Besides  the 
plaintiff  testifies,  and  his  evidence  is  undisputed,  that  he  did 
listen,  which  the  charge  implies  ^^^  he  did  not  do,  and  in  this 
respect  it  was  misleading.  It  also  misleads  in  that  plaintiff's 
negligence,  if  guilty  of  any,  would  not  be  excused  by  tlie 
negligent  failure  of  defendant's  servants  to  observe  their 
usual  precautions.  The  place  where  the  injury  occurred  was 
at  a  station,  where  the  cars  were  in  the  habit  of  stopping  for 
persons  to  get  on  and  off  the  train.  Under  such  circum- 
stances the  carrier  owes  them  a  duty,  that  while  making  their 
egress  they  be  not  struck  by  other  passing  trains,  and  while 
a  passenger  is  not  absolved  from  the  duty  of  exercising  care 
for  his  safety,  he  has  a  right  to  presume  that  the  tracks 
intervening  between  the  place  where  he  is  to  alight  and  the 
station  will  be  kept  safe  while  he  is  crossing;  so  that  the  mere 
fact  that  he  fails  to  look  and  listen  for  an  approaching  train 
before  attempting  to  cross  will  not,  as  a  matter  of  law,  be 
aseril)('d  to  his  contributory  negligence,  and  will  not  prevent 
a  recovery  of  damages  if  he  is  struck  by  such  a  train :  2 
Thompson  on  Xegligence.  sec.  2705. 

The  evidence  of  tlie  defendant  tended  to  show  that  the 
freight-car  that  struck  plaintiff'  was  moving  at  the  time  six 
or  eight  miles  an  hour,  as  one  witness  testified,  and  that  it 
was  running  eight  or  ten  miles  an  hour  as  testified  bv  an- 
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other;  another,  that  it  ran  eight  or  ten  miles,  and  ran  two 
or  three  car-lengths  after  it  struck  plaintiff.  In  considering 
plaintiff's  negligence,  all  such  facts  are  to  be  considered. 

Charges  6  and  8  were  properly  refused.  The  sixth,  be- 
cause as  a  matter  of  law  it  asserts  that  the  plaintiff  was 
guilty  of  contributory  negligence — a  question  clearly  for  the 
jury  under  all  the  evidence. 

Charge  7  was  properly  refused.  The  principle  asserted 
was  calculated  to  mislead  the  jury,  since  the  evidence  shows 
that  the  boy  was  injured  at  the  station,  where  the  car  from 
which  he  alighted  stopped,  or  so  near  to  the  "**''^  station  as 
not  to  have  relieved  defendant's  servant  of  the  duty  of  giving 
signals  of  the  approach  of  the  freight-car  that  injured  him. 

The  ninth  charge  was  improper.  It  tells  the  jury,  as  a 
matter  of  law,  that  the  defendant  was  entitled  to  a  verdict, 
unless  the  jury  found  that  it  was  the  custom  and  practice 
on  defendant's  road,  at  the  time  plaintiff  was  hurt,  for  the 
motornian  to  give  signals  of  warning  and  to  reduce  speed  or 
stop  when  approaehing  and  passing  cars  on  the  adjoining 
track,  which  were  standing  or  moving.  This  would  give  de- 
fendant a  license  to  go  on  violating  the  dictates  of  common 
innidence,  and  be  absolved  from  all  responsibility  for  such 
violation. 

The  tenth  charge  scarcely  needs  argument  to  condemn  it. 
Under  it,  as  counsel  for  appellee  well  says,  the  jury  w^ould 
have  been  compelled  to  find  for  defendant,  although  the 
plaintiff  was  a  passenger,  and  got  off  the  car  six  inches  before 
it  stopped  at  the  station,  and  while  it  was  moving  very 
slowly,  scarcely  perceptibly,  although  the  motorman  saw  plain- 
tiff's danger  in  time  to  avoid  it  by  the  exercise  of  diligence 
after  tliseovering  his  peril.  There  is  no  such  issue  in  the 
case  as  a  violation  of  custom.  It  is  one  of  negligence  vel 
non.  The  plaintiff  is  not  complaining  of  the  violation  of  the 
custom,  but  of  negligence  of  which  custom  and  its  violation 
are  merely  evidence. 

Charge  11  is  involved  and  misleading,  and  for  that  reason 
%vas  properly  refused. 

The  twelfth,  thirteenth,  fourteenth  and  fifteenth  charges 
were  mere  general  charges  under  counts  1.  2  and  3  of  the 
complaint,  and,  from  what  has  been  said,  there  was  no  room 
for  such  instructions. 

The  sixteenth  charge  was  also  properly  refused.  The 
charge  is  not  that  defendant,  but  its  servants,  were  "*^*  guilty 
of  wanton  or  intentional  negligence ;  City  Delivery  Co.  v, 
Henry,  139  Ala.  161,  3i  South.  389. 
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"Wantonness  consists,  as  we  have  defined  it,  in  consciousness 
on  the  part  of  the  person  cliarged  with  it,  from  his  knowledge 
of  existing  cireuinstanccs  and  conditions,  and  that  his  con- 
duct will  probably  result  in  injury,  and  yet,  with  reckless 
indilTerence  or  disregard  of  the  natural  or  probable  conse- 
quences, but  witliout  intention  to  inflict  injury,  he  does  or 
fails  to  do  the  act:  Louisville  etc.  R.  R.  Co.  v.  Anchors,  114 
Ala.  4<)2,  62  Am.  St.  Rep.  116,  22  South.  279. 

The  second  count,  on  which  issue  was  taken,  charges  wan- 
tonness. 

It  was  open  to  the  jury  to  find,  under  the  evidence,  that 
defendant's  servant  was  guilty  of  wantonness.  He  ran  into 
the  station  at  a  rapid  rate  of  speed,  with  the  situation  known 
to  the  motorman.  To  run  a  car  as  he  did  this  one,  accord- 
ing to  the  tendencies  of  the  evidence,  would  support  the 
charge  of  wantonness :  Birmingham  Ry.  etc.  Co.  v.  Oldham, 
141  Ala.  195,  37  South.  452. 

The  seventeenth  charge  does  not  predicate  how  far  east  of 
the  regular  stopping  place  it  was  when  plaintiff  was  injured. 
In  this  respect  it  was  too  indefinite.  It  might  have  been  an 
inch  or  foot,  or  many  feet.  This  did  not  exempt  the  de- 
fendant from  liability  under  the  evidence. 

Charge  18  does  not  distinguish  between  a  passenger-car 
moving  rai)idly  or  barely  moving.  A  passenger  may  alight 
from  a  slowly  moving  street-car.  A  passenger-car  within  a 
very  short  distance  of  the  station  is  likely  to  be  discharging 
passengers,  and  it  would  be  culpable  negligence  for  another 
car  operated  by  the  same  company  upon  the  same  highway 
to  run  at  a  full  or  very  rapid  speed.  The  nineteenth  charge 
is  sul)ject  to  the  same  infirmity. 

-'*•"*  That  disposes  of  the  assignments  of  error  insisted  on. 
No  error  appearing,  the  judgment  below  is  affirmed. 

Tyson,  C.  J.,  and  Simpson  and  Denson,  JJ.,  concur. 

If  a  Fii'lroad  Company  Stops  a  Paj^sengcr  Train  on  a  SidetrarJc  so 
that  tilt  re  are  other  tracks  between  the  train  and  the  depot  platform, 
tlie  entire  s}iace  between  the  depot  and  the  train  must,  with  regard 
to  1  (i.ple  having  business  at  the  train,  be  regarded  the  same  as  if  it 
coii^tii  nil  ti  the  platform.  They  therefore  have  a  right  to  assume  that 
tiu  V  will  lip  prott'cted  by  the  company,  and  they  need  not  be  on  their 
gtianl  a,L;;iii:st  a[)proaching  trains.  The  ordinary  rule  of  "look  and 
li>^teii"  has  no  application  to  such  a  situation:  Atchison  etc.  Ey.  Co. 
V.  ^lilllroy,  7(5  Kan.  271,  123  Am.  St.  Eep.  134,  and  see  cases  cited  in 
the  eross-ret'ereiire  note  thereto. 

Where  a  lUnlrodd  Company  Stops  a  Passenger  Tram  on  a  Sidetrack, 
leaving  other  tracks  Ik  tween  it  and  the  depot  platform,  it  is  negli- 
gence to  run  niHitlicr  train  on  these  intervening  tracks  at  a  high  rate 
of   speed   witliout  wariiinL,-,   while  business  is  being  transacted  at   the 
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standing  train,  and  the  company  is  liable  to  one  riffhtfully  there  who 
is  injured  by  the  moving  train:  Atchison  etc.  Ry.  Co.  v.  McElroy,  7G 
Kan.  271,  123  Am,  St.  Rep.  134. 

A  Failure  to  Look  and  Listen  Before  Crossing  a  Strret-car  Track  is 
not  negligence  as  a  matter  of  law:  Pilmer  v.  Boise  Traction  Co.,  14 
Idaho  327,  125  Am.  St.  Rep.  161. 

A  Child  Six  and  One-half  Tears  of  Age  Passing  Over  a  Cross-walk 
leading  from  one  side  of  the  street  to  the  other,  through  which  runs 
the  track  of  a  street  railway,  is  not,  as  a  matter  of  law,  necessarily 
negligent  in  failing  to  look  and  see  whether  a  car  is  coming  or  in  fail- 
ing to  listen  for  the  ringing  of  a  car  gong  before  attempting  to  cross. 
The  question  of  the  negligence  of  such  cliild  is  fur  the  jury  to  deter- 
mine: McDormott  v.  Boston  Elevated  Ry.  Co.,  184  Mass.  126,  lOU  Am. 
St.  Rep,  548. 


ELMOEE  V.  FIELDS. 

[153  Ala,  345,  45  South.  66.] 

TRESPASS — Description  of  Real  Property. — In  an  action  of 
trespass  quare  clausum  fregit,  the  premises  need  not  be  described  by 
metes  and  bounds,  or  by  the  government  survey,  but  the  description 
should  be  sufhciently  certain  as  to  the  locus  in  quo  to  put  the  defend- 
ant on  notice  of  the  same,  and  should  not  be  misleading,     (p.  32.) 

STATE — Liability  for  Tort  of  Officer. — A  state  cannot  be  held 
responsible  for  the  torts  of  its  ollicers  or  agents,     (p.  33.) 

STATE  OFFICER— Liability  for  Tort.— Xo  person  can  commit 
a  wrong  upon  the  property  or  person  of  another,  and  escape  liability 
upon  the  theory  that  he  was  acting  for  and  in  the  name  of  the  govern- 
ment, which  is  immune  from  suit  at  the  instance  of  one  of  her  sub- 
jects,    (p.  33.) 

STATE  OFFICER — Liability  for  Trespass. — It  is  no  defense  to 
an  action  for  a  trespass  committed  by  the  warden  of  a  penitentiary 
in  cutting  timber  that  he  was  acting  for  and  in  behalf  of  the  state. 
(p.  33.) 

STATE — Suit  Against  Officer  and  not  Against  It. — Since  a 
state  is  not  responsible  for  the  torts  of  her  agents,  and  they  have  no 
authority  to  bind  her  for  their  torts,  a  mere  averment  that  they  were 
committed  in  her  behalf  does  not  render  the  suit  one  against  her. 
(p.  33.) 

STATE — Liability  for  Tort  of  Officer. — A  state  can  do  no 
wrong;  neither  can  her  agents  do  a  wrong  for  it  or  in  its  name  S(.i 
as  to  make  it  a  party  to  the  suit  against  them.      (p.  33.) 

Action  of  trespass  for  cutting  timber.  From  a  judizmoiit 
for  the  defendant  the  plaintiffs  bring  this  appeal.  Tlie  sec- 
ond count  of  the  complaint  is  as  follows: 

"Plaintitf  claims  of  the  defendant  the  further  sum  of  two 
thousand  dollars  as  damages  for  tn^pass  on  a  tract  of  laiid 
belonging  to  them  in  the  county  of  Elmore  and  euttiivj  there- 
from a  large   number  of  trees,   to   wit,   one  thuusaud;   said 
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trespass  ho'wj:  committed  durinj?  the  month  of  August,  1902. 
and  the  land  upon  which  it  was  committed  being  a  strip  of 
timber  land  on  the  nortliern  border  of  plaintitT's  land,  in  or 
adjacent  to  the  northeast  <|uarter  of  the  northwest  quarter 
of  section  3G.  township  19,  range  17  east,  in  the  county  of 
J"]lnioi-('.  and  iiniiicdiately  south  of  the  land  formerly  owned 
by  on(>  'I'hornliill,  and  now  owned  by  the  state  of  Alabama. 
And  plaintiiV  avers  that  .said  trespass  was  willful  and  mali- 
cious."' The  defendant  demurred  to  count  2  on  these  grounds : 
'*  (1)  S.-iid  complaint  is  uncertain,  vague  and  indefinite  in  the 
descri lotion  of  the  land  alleged  in  the  same  to  have  been  tres- 
]»assi^(l  upon.  (2)  Said  complaint  fails  to  show  where  the 
lands  alleged  to  have  been  trespassed  upon  lie.  (3)  Said 
complaint  fails  to  show  the  lands  of  what  Thornhill  are  re- 
ferred to,  and  where  same  lie.  (4)  Said  complaint  fails  to 
show  what  land  of  the  state  of  Alabama  is  referred  to." 
These  demurrers  being  sustained,  the  defendant  pleaded  the 
general  issue,  and  also  that  he  was  warden  of  the  state  peni- 
tentiary, and  performed  the  acts  complained  of  as  such  officer 
of  the  state  within  the  scope  of  his  authority,  and  not  in  his 
individual  capacity. 

Gunter  &  Gunter  and  II.  C.  Golson,  for  the  appellant. 

S.  TI.  Dent,  Jr.,  for  the  appellee. 

•'^'*  ANDERSON.  J.  In  an  action  of  trespass  quare 
clansuni  f regit,  the  premises  need  not  be  described  by  metes 
and  Ijounds.  or  by  the  government  survey;  but  it  should  be 
sufliciently  certain  as  to  the  locus  in  quo  to  put  the  defendant 
on  notice  of  same,  and  the  description  should  not  be  mis- 
lenditiG':  Bessemer  Land  Co.  v.  Jenkins,  111  Ala.  135,  56  Am. 
St.  Kep.  2(5.  18  South.  565;  ^^o  O'Neal  v.  Simonton,  109  Ala. 
KIT.  1!)  South.  412;  Pike  v.  Elliott.  36  Ala.  69;  2  Chitty  on 
Pleadinn-,  609:  21  Am.  &  Eng.  Ency.  of  PI.  &  Pr.  818.  The 
tri;d  court  erred  in  sustaining  the  demurrer  to  the  second 
count  of  th(>  complaint. 

Tlie  slate  does  not  undertake  to  guarantee  to  any  per.son 
the  fidelity  of  any  of  its  officers  or  agents,  since  that  would 
involve  it  in  all  its  operations  in  endless  embarrassment,  diffi- 
cultii's  and  losses,  which  would  be  subversive  of  j)ublic  inter- 
est. Nor  can  it  be  held  responsible  for  the  torts  of  its  officers 
or  aL:ents,  "Although  the  individuals  who  have  the  adminis- 
tration of  public  affairs  may  commit  very  gross  outrages,  it 
is  not  congruous  with  the  ideas  of  order  and  duty  that  the 
state,    tlie   august   sovereign   body   Avhose   servants   they   are, 
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from  Avhich  proeeod  all  civil  laws,  and  to  which  we  owe  un- 
stinted respect  and  honor,  should  be  held  capable  of  doing 
wrongs  for  which  she  should  be  made  answerable  as  for 
tortious  injuries,  in  her  own  courts  to  her  own  children  and 
subjects."  It  must  stand  to  reason  that  no  person  can  com- 
mit a  wrong  upon  the  property  or  person  of  another,  and 
(\scape  lial)ility,  upon  the  theory  that  he  wns  acting  for  and 
in  the  name  of  the  government,  which  is  immune  from  suit 
at  the  instance  of  one  of  her  subjects:  State  v.  Hill,  54  Ala. 
'J7 ;  ]]r\vin  v.  Davenport,  56  Tenn.  44;  Bourn  v.  Hart,  93 
Cal.  321.  27  Am.  St.  Rep.  203.  28  Pac.  951,  15  L.  R.  A.  431; 
United  States  v.  Lee,  106  U.  S.  196,  1  Sup.  Ct.  Rep.  240,  27 
L.  ed.  171;  Tindall  v.  Wesley,  167  U.  S.  204,  17  Sup.  Ct. 
Rep.  770.  42  L.  ed.  137;  Gibbons  v.  United  States,  8  Wall. 
(U.  S.)  269,  ]9  L.  ed.  453.  The  second  plea  sets  up,  in  sub- 
stance, that  the  defendant  was  acting  for  and  in  behalf  of 
the  state,  and  in  no  sense  showed  that  the  state  was  being 
sued,  or  that  he  had  authority  to  commit  a  tort  in  the  name 
of  and  behalf  of  the  state,  and  in  no  wise  set  up  a  legal  de- 
fense to  the  action.  The  ^^^  sixth  plea  is  substantially  the 
same  as  the  second,  except  it  sets  up  ownership  and  possession 
of  the  state  to  certain  land  in  the  vicinity  of  that  set  out  in 
the  complaint,  but  in  no  way  controverts  the  plaintiff's  title 
or  possession  to  said  land.  The  trial  court  erred  in  over- 
ruling plaintili"s  denuiri'crs  to  pleas  2  and  6. 

The  ease  of  Comer  v.  Bankhead,  70  Ala.  493.  has  no  bear- 
ing on  the  ease  at  bar,  and  does  not  conflict  with  the  present 
holding  or  the  authorities  cited  in  this  opinion.  There  a  bill 
was  filed  to  enforce  a  contract,  made  under  legislative  author- 
ity for  the  state  and  in  her  name,  and  the  court  properly 
lu'ld  it  was  the  state's  and  not  Bankhead 's  contract.  Here 
we  liave  an  agent  charged  with  a  tort,  setting  up  by  plea 
that  he  was  acting  for  and  in  behalf  of  the  state,  and  the 
authorities  hold  that  he  has  no  authority  to  act  for  the  state 
in  the  conunission  of  a  tort.  If  she  is  not  responsible  for  the 
torts  of  her  servants,  and  they  have  no  authority  to  bind  her 
for  tlieir  torts,  then  a  mere  averment  that  they  were  com- 
mitted in  her  belialf  does  not  render  the  suit  one  against  the 
state.  The  state  can  do  no  wrong.  Neither  can  her  servants 
do  a  wrong  for  it  or  in  its  name,  so  as  to  make  it  a  party  to  a 
suit  against  them. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 
is  ren)anded. 

Tyson.  C.  J.,  and  Simpson  and  Denson,  JJ.,  concur. 
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A  Sfntr  cannot  be  Sued,  cithor  diroclly  or  indirectly,  by  making  one  of 
its  olliccrs  dofrndant:  Alal);uiia  Tiidustrial  School  v.  Adler,  144  Ala. 
555,  113  Am.  St.  Kep.  58;  General  Oil  Co.  v.  Grain,  117  Tenn.  82,  121 
Am'.  St.  Rep.  967. 

A  State  w  not  Liable  for  Wrongful  Acts  committed  by  its  officers: 
State  V.  .Tahraiis,  117  La.  28fi,  116  Am.  St.  Rep.  208.  But  the  officers 
of  a  state  can  be  held  responsible  for  a  trespass  or  tort,  though  they 
act  or  assume  to  act  under  the  authority  of  the  state:  Sanders  V.  Sax- 
ton,  182  :s'.  Y.  477,  108  Am.  St.  Rep.  826,  and  note. 


MOBILE   TRANSPORTATION   COMPANY  v.   CITY  OF 

MOBILE. 

[153  Ala.  409,  44  South.  976.] 

NAVIGABLE  WATERS — Relative  Rights  of  State  and  Ripa- 
rian Owners. — Tlie  ownership  by  the  state  of  the  shores  and  beds  of 
navigable  streams  is  a  trust  of  a  most  solemn  character  for  the  pub- 
lic, including  riparian  owners.  Such  owners  are  cestuis  que  trust,  and 
have  a  special  property  right  independent  of  the  general  public,  the 
enjoyment  of  which  in  no  wise  conflicts  with  the  exercise  of  legal 
ownership,     (p.  35.) 

NAVIGABLE  WATERS — Suit  to  Enforce  Riparian  Rights — 
Res  Judicata. — The  recovery  by  a  city  in  ejectment  against  a  riparian 
owner  of  the  title  to  the  bed  and  shores  of  a  navigable  river  in  trust 
for  the  public  does  not  bar  a  suit  by  him  to  enjoin  interference  witli 
his  right  of  access  to  navigable  water,     (p.  35.) 

NAVIGABLE  WATERS — Laches  and  Limitations.— The  posses- 
sion and  use  by  a  riparian  owner  of  the  shore  of  a  navigable  stream 
will  not  ripen  by  laches  and  limitations  into  title  against  a  city  hold- 
ing the  shores  and  bed  of  the  stream  in  trust  for  the  public,      (p.  36.) 

NAVIGABLE  WATERS— Riparian  Rights— Tidal  and  Nontidal 
Waters. — The  rights  of  riparian  owners  on  navigable  tidal  waters  and 
navigalile  nontidal  waters  do  not  differ  except  as  to  the  title  of  tlie 
proprietors,  which  in  one  case  extends  to  the  line  of  mean  high  tide 
and  in  the  other  to  the  line  of  the  mean  low  water,      (p.  37.) 

NAVIGABLE  WATERS  — Right  to  Build  Docks.  —  Riparian 
owners  have  the  right  to  dock  out  to  navigable  water  on  all  water- 
ways, whetlier  tidal  or  not.      (p.  38.) 

NAVIGABLE  WATERS.— The  Shore  and  Bed  of  a  Navigable 
Stream,  heiiiff  strictly  trust  jirojierty  servient  to  the  uses  of  naviga- 
tion, ^ii'  inalienable  and  incapable  of  being  severed  from  public  use. 
(p.  3S.j 

NAVIGABLE  WATERS. — The  Rights  of  Riparian  Owners  of  a 
Navigable  Stream  are  immutable,  except  upon  the  exercise  of  the 
paranxnint  right  of  eminent  domain;  it  is  immaterial  to  them  who 
may  lirfome  tiieir  trustee  of  the  legal  title  of  the  shore  and  bed  of 
the  stnam.      (p.  ,')0.) 

NAVIGABLE  WATERS — Exclusion  from  Shore. — In  an  Action 
by  a  Riparian  Owner  to  enjoin  his  exclusion  from  the  use  of  rlie 
shore,  it  is  sutiiricnt  to  allege  the  wrong  of  exclusion  without  setting 
forth  the  particulars,      (p.  39.) 
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Frederick  G.  Bromberg  and  Eugene  II.  Lewis,  for  the  ap- 
pellant. 

Gregory  L.  &  IT.  T.  Smith,  for  the  appellee. 

-*»»  TYSON,  C.  J.  In  this  case  the  appellant  filed  a  bill 
to  enjoin  the  enforcing  of  an  exclusive  possession  of  the  shore 
of  the  Mobile  river  in  front  of  its  land  under  a  writ  of  pos- 
session duly  issued  on  a  judgment  in  ejectment.  The  bill  was 
dismissed  on  motion  for  want  of  equity,  and  this  appeal  is 
to  reverse  that  decree. 

No  decree  was  entered  upon  the  demurrer  which  was  inter- 
posed to  the  bill,  and  therefore  on  this  hearing  we  have  only 
to  deal  with  the  question  of  error  vel  non  in  the  decree  as  to 
the  motion.  Of  course,  the  very  frame  of  the  bill  admits  the 
effective  a.ssertion  at  law  of  the  legal  title  of  the  city  of 
]\Iobile,  and  the  bill  could  not  have  equity  if  it  contained 
merely  legal  objections  to  the  validity  of  that  title.  To  be 
sustained  it  must  show  that  the  appellant  has  rights  in  equity 
in  the  locus  in  quo  which  are  consistent  with  the  legal  title 
being  in  the  city  of  JNIobile,  and  which  are  jeopardized  by  the 
assertion  of  the  legal  title  in  the  manner  threatened  and  in- 
dicated in  the  bill.  The  bill  avers  that  the  appellant  is  the 
riparian  owner  along  the  west  bank  of  Mobile  river,  and  that 
it  and  its  predecessors  in  title  have  held,  owned  and  occupied 
this  property  for  a  great  many  years,  and  that  under  its 
right  as  a  riparian  owner  to  pass  and  repass  ovar  the  shore 
from  its  land  to  the  navigable  waters  of  the  river,  as  well 
as  under  and  by  long  usage  and  immemorial  custom,  and  its 
predecessors  in  title,  to  make  the  waterway  available,  had 
constructed  ways  and  built  wharves  and  piers  in  front  of  its 
land  bordering  on  the  river  within  the  limits  of  the  city  of 
]\Iobile,  and  that  it  is  so  using  its  privileges  of  access  to  said 
water  and  occupying  its  said  improvements  as  occasion  de- 
mands, and  that  the  appellee  is  about  to  fence  off  the  shore 
and  deprive  it  of  any  access  whatever  ^^^  to  the  river  across 
the  shore,  and  of  the  use  and  possession  of  its  said  improve- 
ments. So  the  question  is  whether  the  appellant  has  the 
right  to  use  the  shore  to  obtain  access  to  navigation  niid  to 
dock  out  to  deep  water  to  make  the  river  available,  UDtwitli- 
standing  the  recovery  in  ejectment.  This,  in  the  lanuuaue  of 
the  court  in  Kane  v.  New  York  etc.  R.  R.  Co.,  125  N.  Y.  1G4, 
26  N.  E.  278,  11  L.  R.  A.  G40,  is  difficult  of  soluti.Mi. 

We  will  dispose  first  of  the  question  of  res  judicata.  Thi're 
is  nothing  inconsistent  in  the  existence  of  a  legal  tith^  in  a 
trustee,  for  government  regulation  and  superintendence,  and 
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at  the  same  time  a  possession  and  user  under  such  qualifica- 
tion bv  the  boncficiiiries  of  the  trust:  New  Orleans  v.  United 
States!  10  Pet.  (U.  S.)  G62,  9  L.  ed.  573.  Nothing  is  more 
coiniiion  in  private  traiisnctions  than  the  vesting  of  the  legal 
title  to  property  in  a  trustee,  with  the  proviso  that  he  will 
allow  a  cestui  (|ue  trust  to  have  designated  rights  and  privi- 
leges in  and  to  the  property.  The  ownership  by  the  state 
of  the  shores  and  beds  of  navigable  streams  is  a  trust  of  a 
most  solemn  character  for  the  public,  including  riparian 
owners.  Such  riparian  owners  are  cestuis  que  trust  under 
the  trust,  and  they  have  a  special  property  right,  independent 
of  the  general  public,  the  enjoyment  of  which  in  no  wise 
conflicts  with  the  lawful  and  proper  exercise  of  legal  owner- 
ship of  the  bed  and  shore  of  the  river  in  the  state,  or  its 
substituted  trustee.  The  constitution  of  a  trustee  clothed 
with  the  legal  title  in  such  cases  is  for  the  preservation  of 
such  rights  of  the  riparian  owners  and  of  the  general  public, 
and  in  no  wise  conflicts  with  the  full  use  and  enjoyment  of 
all  the  privileges  given  by  the  trust.  It  is  thus  clear  that 
the  mere  recovery  in  ejectment  against  the  appellant  of  the 
locus  in  quo,  and  the  influence  of  the  decision  of  the  case  of 
Turner  v.  Mobile,  135  Ala.  73,  33  South.  132,  which  was 
'**^  to  enjoin  the  prosecution  of  an  ejectment,  in  no  wise 
conflict  with  the  maintenance  of  this  suit.  These  cases  re- 
late only  to  the  assertion  at  law  of  the  legal  title  of  the  trus- 
tee. This  case  relates  to  the  equitable  rights  of  the  appellant, 
which  it  is  claimed  the  trustee  cannot  violate  with  impunity, 
though  possessed  of  the  legal  title. 

The  next  question  brings  up  the  rights  of  a  riparian  owner 
under  the  alleged  circumstances  of  this  case.  As  a  prelim- 
inary point,  we  desire  to  observe  that  we  adopt  as  applical)le 
to  this  case  the  position  of  this  court  taken  in  Webb  v.  Demop- 
olis,  95  Ala.  116.  13  South,  289,  21  L.  E.  A.  62,  in  reference 
to  ladies  and  limitations  operating  against  the  title  of  the 
state  to  the  bed,  including  the  shore,  of  a  navigable  stream. 
In  that  case  it  was  held  that  laches  and  limitations  could  not 
bar  tlie  title  of  the  city  to  its  streets;  and  so  here,  upon 
much  stronger  grounds,  the  possession  and  use  of  the  shore 
of  IMoMlo  river  adjacent  to  the  land  of  the  appellant,  and 
particulai'ly  when  the  possession  was  of  a  character  entirely 
consisti'iit  with  the  duties  of  the  trustee  and  the  coexistent 
rights  of  the  riparian  owner,  could  never  ripen  into  a  legal 
title  a'iainst  the  trustee  in  this  case.  But  if  such  possession 
could  ripen  into  a  legal  title,  the  presumption  nuist  be  that 
it  did  not  do  so,  because  the  trustee  recovered  against  it  at 
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law,  showing  the  continued  existence  of  the  relation  of  trus- 
tee and  cestui  que  trust  between  the  parties.  The  motion  to 
dismiss  admits  the  allegation  of  the  bill  that  the  city  of 
]\robile,  as  trustee  for  the  public  in  general, "  and  riparian 
owners  in  particular,  recovered  on  such  trust  title  the  prem- 
ises in  question.  The  trustee  is,  therefore,  estopped  to  deny 
tiie  relation. 

The  question,  then,  is,  Does  the  bill  show  equitable  rights 
in  the  appellant  which  should  be  protected?  The  argument 
is  very  nuich  pressed  that  the  rights  of  riparian  owners  on 
navigable  tidal  waters  and  navigable  ^***  nontidal  waters  dif- 
fer, and  that  the  right  to  use  the  shore  in  fresh  waters  de- 
pends on  the  legal  title  to  the  bed  of  the  stream.  We  must 
reject  such  a  distinction,  except  as  to  the  title  of  riparian 
owners,  in  one  case  extending  to  the  line  of  mean  high  tide, 
and  in  the  other  to  the  line  of  mean  low  water,  as  pointed 
out  in  Webb  v.  Demopolis,  95  Ala.  116,  13  South.  289,  21 
L.  R.  A.  62,  and  INIobile  Transportation  Co.  v.  ]\I()bile,  187 
U.  S.  479,  23  Sup.  Ct.  Rep.  170,  47  L.  ed.  2G6.  If  the  bed 
of  a  river  is  the  vessel,  as  it  were,  holding  the  volume  of 
navigable  water  constituting  a  highway,  and  the  border  or 
shore  must  be  iLsed  and  improved  to  make  the  highway  avail- 
able, the  right  to  use  it  in  the  same  manner  and  for  the 
same  lawful  purpose  cannot  in  reason  vary  on  account  of  the 
M'ater  in  one  case  being  salt  and  in  the  other  fresh,  or  be- 
cause the  variation  of  tide  in  the  one  is  from  the  influence 
of  the  moon  and  in  the  other  from  periodic  or  casual  rains. 
The  dedication  of  the  highway  as  an  incident  carries  with  it, 
in  the  language  of  the  French  law,  ''the  rights  of  acces  and 
sortie,"  and,  subject  to  the  lawful  control  by  the  trustee  for 
the  preservation  of  the  public  rights,  and  also  subject  to  the 
right  of  eminent  domain,  there  is  an  implied  right  to  use 
the  border  or  shore  so  as  to  make  the  navigation  available, 
without  respect  to  whether  the  shore  is  washed  by  salt  or 
fresh  water.  We  refer  to  the  interesting  discussion  of  this 
question  in  the  cases  of  Lyon  v.  Fishmonger's  Co.,  [187.'3-7l3] 
L.  R.  App.  Cas.  (U]2,  and  North  Shore  Ry.  Co.  v.  Pion,  [ISS'J] 
L.  R.  14  App.  Cas.  612.  We  consider  the  question  here  in- 
vt)lved  decided  by  this  court  in  the  case  of  Webb  v.  Demop- 
olis, 95  Ala.  116.  13  South.  289,  21  L.  R.  A.  62,  where  it 
was  held  that  a  city  having  a  street  bordering  a  naviiiablo 
stream  "has  the  power  and  authority  which  is  implied  from 
the  location  of  this  street,  and  the  manifest  purpose  of  its 
dedication,  not  '*^'  only  to  make  suitable  and  eonvviient 
approaches  from  the  town  to  the  water  line,  but  also  lo  make 
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such  strnctnres  or  excavations,  at  and  even  beyond  the  water 
line,  havin<?  regard  to  the  rights  of  navigation,  as  are  rea- 
sonably necessary  and  proper  to  enable  the  public  to  con- 
veniently avail  themselves  of  the  right  of  commerce  and 
transportation  which  the  river  offers."  It  is  true  this  rul- 
ing has  primary  relation  to  the  authority  of  the  town  under 
its  charter  to  construct  such  works,  but  it  proceeds  upon 
the  eoneession  of  the  right  of  the  riparian  owner  "to  dock 
out  to  navigable  water,"  "having  regard  to  the  rights  of 
navigation."  The  court  says,  on  page  131  of  95  Ala.,  page 
294  of  13  South.  (21  L.  R.  A.  62),  that  the  easement  of  the 
street  and  of  the  navigable  water  are  in  juxtaposition,  and 
thus  that  there  is  an  interchangeable  right  of  cross-entr}'. 
The  fact  that  the  riparian  border  has  been  erected  into  a 
street  by  the  individual  act  of  the  owner  could  not,  in  the 
nature  of  things,  enlarge  or  change  the  riparian  rights  against 
or  as  to  the  trustee  of  the  bed  and  shore  of  the  stream. 
Therefore  the  right  of  a  city  to  erect  wharves  and  to  dock 
out  to  navigable  water,  as  against  such  trustee,  must  be 
founded  on  the  "natural  right"  of  the  riparian  owner  so  to 
do,  whether  the  owner  is  an  individual  or  a  community.  We 
entirely  concur,  then,  in  the  views  of  the  jurists  who  are 
shown,  in  these  cases  cited  in  the  case  of  Shively  v.  Bowlby, 
152  U.  S.  1,  14  Sup.  Ct.  Rep.  548,  38  L.  ed.  331,  to  accord 
to  riparian  owners  the  right,  "having  regard  to  the  rights 
of  navigation"  and  the  rules  of  public  control,  at  common 
law  to  dock  out  to  navigable  water  on  all  waterways,  whether 
tidal  or  not. 

The  shore  and  bed  of  a  navigable  stream  being  strictly 
trust  property,  servient  to  the  uses  of  the  navigation,  they 
are  as  inalienable  and  as  incapable  of  being  severed  "**^  from 
public  use  as  the  streets  in  a  city — indeed,  more  so,  because 
the  former  are  founded  on  national  compacts.  It  is  utterly 
immaterial  to  the  riparian  owner  who  may  become  his  trus- 
tee of  tlie  legal  title  of  the  shore  and  bed,  as  his  riglits  avc, 
immutable,  except  upon  the  exercise  of  the  paramount  right 
of  t'iiiin(>nt  domain.  There  is  no  analogy  between  the  exer- 
cise of  the  rights  of  a  riparian  owner  and  the  license  of  an 
absolute  owner  with  respect  to  the  occupation  of  realty.  The 
tnistoe  tor  the  riparian  owner  is  not  an  absolute  owner,  and 
tlie  rii);iri;in  owner  himself  only  exercises  the  rights  accorded 
to  liim  by  law  in  erecting  and  using  suitable  and  proper 
ways,  piers  and  wharves  to  make  the  navigation  available. 
Therefore,  there  can  be  no  ouster  by  the  trustee  without  put- 
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ting  the  cestui  que  trust  in  default.  If  the  right  contended 
for  in  this  case,  and  justified  by  the  decree,  was  allowable, 
the  state  of  Alabama,  or  its  vendees  of  the  shore  and  bed  of 
the  river,  might  lawfully  extend  an  impenetrable  wall  along 
the  outer  sliore  line  from  the  Gulf  of  Mexico  to  the  hcail 
of  navigation  along  all  its  rivers,  and  allow  no  use  whatever 
of  the  waterways.  And  the  same  might  be  done  for  the  great 
Father  of  Waters.  The  right  to  do  this  in  a  single  instance 
implies  the  universal  right.  We  cannot  agree  to  such  a  con- 
clusion. And  since  "public  sentiment  from  the  earliest 
limes  to  this  day  and  the  whole  course  of  legislative  action 
have  recognized  a  natural  equity,  so  to  speak,  in  the  riparian 
owner,  to  preserve  and  improve  the  connection  of  his  prop- 
erty with  the  navigable  waters,  ....  a  strong  presumption 
arises  against  an  inii^lication  of  an  intention  on  the  part  of 
the  legislature  to  violate  such  cfjuity":  New  Jersey  Zinc  & 
I.  Co.  V.  .Morris  C.  &  B.  Co.,  44  N.  J.  Eq.  398,  15  Atl.  227,  1 
L.  R.  A.  1333. 

It  is  insisted  by  the  appellee  that  the  particulars  and  extent 
of  appellants'  improvements  were  not  sufficiently  ^^'^  set 
out.  If  particularit}'  was  necessary,  perhaps  an  amendment 
might  cure  the  defect.  But  we  think  the  wrong  of  exclusion 
from  the  shore  would  itself  be  sufficient:  Buccleuch  v.  I\I.  B. 
Worns.   [1869-72]   5  L.  R.  Eng.  &    Ir.  App.  Cas.  418. 

We  do  not  deem  it  necessary  to  discuss  further  the  equita- 
ble right  of  the  appellant  to  resist  the  ouster  from  its  riparian 
rights  proposed  under  the  writ  of  ejectment.  The  question  is 
discussed  very  fully  and  the  authorities  cited  in  Shively  v. 
Bowlby,  152  "U.  S.  1,  14  Sup.  Ct.  Rep.  548,  38  L.  ed.  331 ; 
Miller  v.  Mendenhall,  19  Am.  St.  Rep.  226.  ^Xe  particularly 
approve  of  the  reasoning  of  the  supreme  court  of  New  York 
in  Kane  v.  New  York  etc.  R.  R.  Co.,  125  N.  Y.  164,  26  N.  E. 
278,  11  L.  R.  A.  640. 

We  do  not  deem  it  necessary  to  go  into  the  riuestion  of 
appellant's  legal  title,  arising  from  the  alleged  fact  that  it 
is  a  riparian  owner  on  a  nontidal  stream.  If  such  is  the  fact, 
against  our  judicial  knowledge  to  the  contrary  on  the  trial 
of  the  ejectment  suit,  it  will  be  open  to  the  appellant  to  make 
the  proof  on  a  proper  occasion:  4  Wigniore  on  Evidence,  see. 
2567;  People  v.  Mayes,  113  Cal.  618,  45  Pac.  860.  Whether 
it  is  available  in  this  case  in  aid  of  the  equital)le  defense, 
owing  to  the  nonconclusive  eft'ect  of  a  judgment  in  ejectment, 
it  is  unnecessary  now  to  decide.  We  rest  the  decision  on 
equities  alone.     We  think  the  court  erred  in  dismissing  the 
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bill,  and  accordiiifjly  the  decree  of  the  lower  court  is  reversed^ 
and  a  decree  will  be  here  entered  overruling  the  motion, 
Keversed  and  rendered. 

Simpson,  Anderson   and  Denson,  JJ.,  concur. 
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I.  Scope. 
We  shall  aim  in  this  note  to  discuss  only  the  relative  rights  of  ripa- 
rian owners  and  the  state  in  navigable  waters,  rather  than  the  re- 
spective rights  of  riparian  owners  inter  sese.  In  many  of  the  reported 
cases,  however,  where  the  couflict  arose  over  the  disputed  right  of 
such  owners  inter  se,  the  decision  turned  upon  what  the  court  an- 
nounced to  be  an  invasion  by  one  or  the  other  of  the  parties  to  the 
state's  right  in  such  waters;  and  hence  such  cases  necessarily  bear 
upon  our  topic  and  will  be  cited,  notwithstanding  the  language  in 
some  of  them  is,  strictly  speaking,  dictum  only,  rather  than  the  solemn 
adjudication  of  the  particular  point  between  the  parties  which  was 
involved  in  the  litigation.  While  the  particular  subject  to  be  now 
discussed  has  not  been  heretofore  separately  considered  in  this  series, 
the  general  subject  of  the  right  of  riparian  owners  to  navigable 
waters  is  carefully  considered  in  the  note  appended  to  Miller  v.  Men- 
denhall,  19  Am.  St.  Eep.  226,  and  many  of  the  cases  citeil  in  that 
note  bear  upon  our  present  topic,  and  need  not  be  repeated  except 
when  necessary  to  show  that  those  decisions  have  been  overruled  or 
mudifiod  by  later  cases,  or  to  show  some  conflict  in  the  rules  of  law 
applifable  to  our  subject.  In  the  note  last  cited,  the  important  quos- 
tiun  as  to  what  waters  are  now  to  be  regarded  as  navigable  in  law 
albo  reeeiveil  attention,  and  this  question  is  likewise  discussed  in  tlie 
note  to  Davis  v.  Winslow,  81  Am.  Dec.  5S2.  In  the  monographic  note 
ajipeniled  to  People  v.  Kirk,  53  Am.  St.  Eep.  289,  the  title  of  ripa- 
rian owners  to  the  land  covered  by  tidal  and  other  navigable  waters 
is  the  sulijcct  of  discussion.  Both  this  note  and  the  one  to  Miller 
v.  Moiidcnhall,  19  Am.  St.  Eep.  226,  also  touch  upon  the  right  of  ripa- 
rian owners  tu  build  and  maintain  wharves  and  piers  from  their  lands 
to  the  jKiint  of  navigability  in  the  stream,  as  well  as  their  right  tu 
aeori'tidn  and  alluvion,  and,  in  fact,  discuss  to  some  extent  most  of 
the   other   rights   usually   claimed   as   incident   to   riparian   ownership. 
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The  note  to  Coulthard  v.  Stevens,  35  Am.  St.  Ecp.  307,  pays  speoi.il 
attention  to  a  riparian  owner's  right  to  accretion  and  alluvion,  while 
the  note  to  Bellefontaine  Imp.  Co.  v.  Neidringhaus,  72  Am.  St.  Rep. 
280,  treats  of  the  right  of  a  rijiarian  owner  to  accretions  formed  on 
islands.  The  question  of  waters  as  boundaries  is  the  subject  of  a 
note  appended  to  Allen  v.  Weber,  27  Am.  St.  Rep.  56,  and  here  also 
will  be  found  matter  bearing  upon  the  topic  to  be  considered  in  this 
note.  In  fact,  all  of  the  notes  above  mentioned  will  be  found  of  in- 
terest and  value  in  connection  with  our  present  subject,  and  we  advise 
our  readers  to  examine  them  in  reference  thereto. 

II.  Nature  and  Extent  of  Right  in  General, 
a.  Ancient  and  Modern  Doctrine. — In  our  former  discussions  in 
this  series,  to  which  we  have  alluded,  and  especially  in  the  note  at- 
tached to  Miller  v.  Mendenhall,  19  Am.  St.  Rep.  226,  and  the  one 
appended  to  People  v.  Kirk,  53  Am.  St.  Rep.  289,  we  exjjlained  the 
common-law  doctrine  with  respect  to  the  relative  rights  of  the  crown 
and  of  riparian  proprietors  to  navigable  waters  and  the  land  beneath 
them.  We  there  showed  that  the  test  of  navigability  at  common  law 
was  whether  the  watercourse  was  one  where  the  tide  ebbed  and 
flowed;  if  it  was  it  was  considered  navigable,  and  the  title  of  a  ripa- 
rian owner  extended  no  further  than  the  water's  edge,  or  high-water 
mark,  and  the  title  to  the  waters  and  all  submerged  land  was  vcstcil 
in  the  crown;  while  with  respect  to  all  fresh-water  streams  above  the 
ebb  and  flow  of  the  tide,  the  title  of  the  riparian  owner  extcndeil 
to  the  thread  or  middle  of  the  stream.  Consequently  the  owner  of 
lands  bordering  both  sides  of  such  fresh-water  rivers  was  owner  of 
the  entire  water  and  bed  of  the  stream,  subject  only  to  an  easenunt 
in  the  public  of  the  right  of  navigation.  It  is  also  conclusively  shown 
in  our  former  discussions  that  whatever  title  was  held  by  the  Eng- 
lish sovereign  prior  to  the  independence  of  the  United  States  to  the 
navigable  waters  in  this  country  ceased  upon  the  Declaration  of  In- 
dependence, and  that  the  crown  title  at  once  passed,  not  to  the  gov- 
ernment of  the  United  States  as  the  succeeding  sovereign  power,  but 
became  vested  in  the  separate  states  of  the  Union  as  to  the  navigable 
waters  within  their  respective  boundaries;  but  that  this  title  of  the 
states  was  not  absolute,  but  rather  a  title  held  by  each  state  in  trust 
for  its  citizens.  To  what  extent  this  trust  is  subject  is  sometimes 
difUcult  to  determine,  though,  as  a  general  rule,  the  right  of  navi- 
gation and  of  fishery  in  navigable  waters  is  a  riglit  of  which  the 
public  cannot  be  deprived,  though  subject,  perhaps,  tu  legislative  regu- 
lation. Whether  riparian  owners  along  the  great  navigable  rivers  of 
this  country  have  an  absolute  title  to  the  shores,  beds  and  wa'orr^ 
thereof,  subject  only  to  an  easement  in  the  public  of  navigation  and 
fishery,  or  whether  the  state  possesses  the  legal  title  and  the  ri^lit 
of  such  riparian  owners  are  only  those  of  a  cestui  qi;e  trust,  is  a 
question  upon  which  there  is  an  irreconcilable  conllict  of  ju'li'-i;tl 
0])inion.  This  conflict  of  opinion  lias  arisen  from  ;i  ilipanun:'  tr '!;; 
the  couimuu-law  test  of  navigability,     lu  our  note   to  JSlillcr  v.  Mtn- 
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donliall,  10  Am.  St.  Rep.  226,  we  showed  that  both  Congress  and  the 
supreme  court  of  the  United  States  had  determined  that  the  test  of 
the  navig.nbility  of  a  stream  in  this  country  is  not  whether  it  is  one 
where  the  tide  ebbs  and  flows,  as  at  common  law,  but  whether,  as  a 
matter  of  faet,  it  is  actually  navigable,  and  that  therefore  our  great 
fresh-water  lakes  and  rivers,  which  are  in  fact  navigable,  are  to  be 
regarded  as  navigable  in  law.  This  decision  would,  of  course,  under 
the  rule  of  the  common  law,  place  the  title  to  such  waters  and  the 
lands  biiicath  them  in  the  state,  and  the  title  of  riparian  owners 
would  cxtfiid  only  to  the  water's  edge.  But,  as  shown  in  the  note 
la^t  iiieiitioncd,  in  all  of  the  original  thirteen  states,  except  North 
Carol  ilia,  Pennsylvania,  and  Virginia,  it  is  still  held  that  rivers  above 
the  ebb  an<l  flow  of  the  tide,  and  rivers  where  there  is  no  tide,  are 
Tuin-navigable  in  law;  and  that  the  riparian  proprietors  thereon  own 
to  the  middle  of  the  stream,  and  if  a  person  owns  lands  on  both  sides 
of  such  a  river,  he  is  the  owner  of  the  whole  bed  of  the  stream  to 
the  extent  of  the  length  of  his  lands  upon  it,  and  that  the  states  of 
Illinois,  Kentucky,  Michigan,  Mississippi,  Ohio  and  Wisconsin  also 
adhere  to  the  common-law  doctrine  on  this  subject.  The  later  deci- 
sions of  the  courts  of  these  states  show  no  change  in  the  judicial 
mind,  unless,  perhaps,  in  New  York  and  Wisconsin,  as  may  appear 
later,  and  the  states  of  Maine  and  Nebraska  may  also  be  added  as 
following  the  common-law  doctrine  regarding  the  respective  rights  of 
the  state  and  riparian  proprietors  to  the  beds  of  nontidal  waters: 
Granger  v.  Avery,  64  Me.  292;  Kinkead  v.  Turgeon,  74  Neb.  573,  121 
Am.  St.  Eep.  740,  109  N.  W.  744,  7  L.  R.  A.,  N.  S.,  316.  In  the  latter 
case  the  court  recognized  that  the  stream  had  been  declared  navigable 
by  an  act  of  Congress,  but  were  of  opinion  that  as  fresh-water  streams 
above  the  ebb  and  flow  of  the  tide  were  non-navigable  at  common 
law.  the  common-law  rule  as  to  the  title  to  fresh-water  rivers  should 
■apply.  Plaintiff  was  a  riparian  proprietor  on  the  Missouri  river.  By 
a  sudden  change  in  its  course  the  river  had  abandoned  its  permanent 
channel  adjacent  to  plaintitt's  land.  Defendants  had  squatted  on 
jjortiiins  of  the  bed  lying  between  plaintiff's  land  and  the  center  of 
the  abandoned  bed.  Plaintiff  brought  suit  in  ejectment,  claiming  title 
only  liy  reason  of  his  riparian  ownership  of  the  bordering  lands.  The 
case  was  before  the  supreme  court  twice.  On  the  first  hearing,  it  was 
held  that  the  title  to  the  abandoned  bed  was  in  the  state,  and  plain- 
tiff therefore  could  not  recover:  74  Neb.  573,  104  N.  W.  1061,  1  L.  R. 
A.,  X.  S.,  762;  on  a  rehearing,  however,  this  decision  was  overruled. 
ami  it  was  held  that  plaintiff's  title  extended  to  the  middle  of  the 
r  'iinei-  channel  of  the  river.  The  court  admitted  on  the  reliearing 
that  Tongress  had  ileclared  the  ^Missouri  river  a  navigable  stream,  but 
luld  that  as  fn  sh-water  rivers  were  non-navigable  at  common  law, 
the  common-law  rule  as  to  the  title  to  such  rivers  should  apply.  The 
reason  for  so  holding  was  tlius  forcibly  stated  by  Judge  Letton:  "The 
fact  that  the  rights  of  rijiarian  owners  are  preserved  ad  filum  aquae 
is  not  inconsistent  with,  and  does  not  interfere  with,  the  right  of 
navigation.     The  2'ublie   retains   its  eascineut  of  the   right  of  passage 
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along  and  over  the  waters  of  the  river  as  a  public  highway.  Tliis  is 
the  interest  of  the  public  in  connection  with  such  rivers,  which  is 
paramount,  and  which  is,  and  should  be,  protected  by  the  courts.  If, 
however,  the  river  ceases  to  be  navigable  at  any  particular  point, 
whether  by  gradual  filling  up  of  its  old  bed  or  a  part  of  it  by  the 
process  of  accretion,  or  by  a  sudden  change  of  its  bed  by  the  carving 
out  of  a  new  channel,  the  public  right  attaches  to  the  waters  of  the 
new  channel  to  the  same  extent  as  it  did  while  it  flowed  in  the  former 
bed.  The  public,  then,  has  lost  nothing  by  the  change  of  channel. 
All  its  rights  have  been  retained.  As  was  said  long  ago  by  TJlpian: 
'In  like  manner,  if  a  river  leaves  its  bed  and  begins  to  flow  else- 
where, whatever  is  done  in  the  old  bed  is  not  subject  to  the  inter- 
dict, because  not  done  in  a  public  river,  as  the  bed  belongs  to  the 
neighbors  on  each  side,  or  else  the  bed  belongs  to  the  occupant  if  he 
has  fields  marked  off  thereon.  Certainly  the  bed  ceases  to  be  public. 
Also  the  new  channel  which  the  river  has  made,  although  it  was  pri- 
vate, begins,  nevertheless,  to  be  public,  because  it  is  impossible  that 
the  channel  of  a  public  river  should  not  be  public  (D.  4.3.  12.  1.  7).' 
To  hold  otherwise  in  case  of  a  stream  of  the  characteristics  of  the 
Missouri  river  might  well  lead,  by  way  of  repeated  changes  of  the 
river's  channel,  to  additions  to  the  public  domain  at  the  expense  of 
adjoining  proprietors.  For  example,  if  in  this  case  we  should  hold 
that  the  bed  of  the  abandoned  stream  belonged  to  the  state  of  Ne- 
braska, by  the  same  reasoning  the  bed  of  the  new  channel  belongs  to 
the  state,  and  if  the  river  should  again  change  its  channel  nearby 
by  another  avulsion,  thus  leaving  the  new  bed  dry,  the  state  then 
would  be  the  owner  of  the  land  in  two  abandoned  river-beds  and  also 
of  the  bed  of  the  new  channel.  The  property  in  the  second  and  third 
bed  then  would  be  wrested  without  compensation  from  the  property 
of  private  indiviiluals.  A  doctrine  which  might  work  such  an  injus 
tice  as  this  ought  never  to  be  adopted  by  a  court  if  any  other  view- 
is  reasonable."  In  the  note  to  which  we  last  referred  (19  Am.  St. 
Rep.  226)  it  is  also  shown  that  the  states  which  have  ailopted  tiie 
common-law  doctrine  as  to  our  freshwater  rivers  do  not,  however, 
apply  those  rules  to  our  great  navigable  inland  lakes,  but  that  the 
title  of  the  riparian  owner  on  their  borders  extend  only  to  the 
water's  edge,  and  that  such  lakes  are  no  more  the  subject  of  [irivate 
ownership  than  the  sea  itself.  The  later  cases  have  not  cliang  il  this 
rule:  Pewankee  v.  Savoy,  10.3  Wis.  271,  74  Am.  St.  Rep.  s.li),  and 
note,  70  X.  W.  436,  50  L.  R.  A.  836;  Illinois  Steel  Co  v.  Bilot,  lOlt 
Wis.  418,  83  Am.  St.  Rep.  90.3.  84  N,  W.  85.3,  85  N.  W.  402.  But  it 
is  also  shown  in  that  note  that  as  to  our  fresh-water  rivers  which 
are  navigable  in  fact,  there  are  a  great  many  of  the  state  courts 
which  have  rejected  the  common-law  docti'ine  tliat  the  ripari;in  pro- 
prietor own.s  to  the  middle  of  the  stream,  but  hold  that  the  title  to 
such  waters  and  the  land  beneath  thetn  is  vested  in  the  state.  The 
states  thus  holding  were  there  given  as  Alabama,  Arkansas,  Iowa, 
Kansas,  Minnesota,  Missouri,  North  Carolina,  Pennsylvania,  Tennes- 
see, Virginia  and    \Vest  Virginia.     There  has  been  no  change  of  mind 
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by  thp  oniirts  of  these  states  as  shown  in  later  cases.  The  states  of 
f';iliroiiiia,  Florida,  Nevada  and  Washington  may  also  be  added  to 
the  list  of  tlinsc  whioh  have  rcjeeted  the  common-law  rule  on  this  sub- 
ject: INoi.h'  V.  Gold  Kun  Ditch  &  Min.  Co.,  6G  Cal.  138,  oG  Am.  Rep. 
SO,  4  Pac  11.12;  State  v.  Black  River  Phosphate  Co.,  27  Fla,  276,  9 
South.  205;  Shoemaker  v.  Hatch,  13  Nev.  2G1;  Van  Sicklen  v.  Muir, 
40  Wash.  38,  89  Pac.  188.  And  the  common-law  doctrine  has  been 
nnifonnly  rejected  by  the  supreme  court  of  the  United  States.  The 
Cei  rsee  Chief  v.  Fitzhugh,  53  U.  S.  (12  How.)  443,  13  L.  ed.  1058; 
liiiniey  v.  Keokuk,  94  U.  S.  324,  24  L.  ed.  224;  Illinois  Central  Pvy. 
Co.  V.  Peoiile,  146  U.  S.  387,  13  Sup.  Ct.  Rep.  110,  36  L.  ed.  1018; 
Shively  V.  Bowlby,152  U.  S.  1,  14  Sup.  Ct.  Rep.  548,  38  L.  ed.  331; 
Afoi-iis  V.  United  States,  174  U.  S.  196,  19  Sup.  Ct.  Rep.  619,  43  L.  ed. 
9iC).  The  question  was  given  very  careful  consideration  by  the  court 
in  Illinois  Cent!  Ry.  Co.  v.  People,  146  U.  S.  387,  13  Sup.  Ct.  Rep.  110, 
.".6  L.  ed.  1018,  and  in  an  elaborate  opinion  delivered  by  Mr.  Justice 
Field,  he  said:  "It  is  the  settled  law  of  this  country  that  the  owner- 
ship of  and  dominion  and  sovereignty  over  lands  covered  by  tide 
wnters,  within  the  limits  of  the  several  states,  belong  to  the  respec- 
tive states  within  which  they  are  found,  with  the  consequent  right 
to  use  or  dispose  oJ  any  portion  thereof,  when  that  can  be  done  with- 
out substantial  impairment  of  the  interest  of  the  public  in  the  waters, 
and  subject  always  to  the  paramount  right  of  Congress  to  control  their 
navigation  so  far  as  may  be  necessary  for  the  regulation  of  com- 
merce with  foreign  nations  and  among  the  states."  He  then  shows 
that  the  same  doctrine  is  applicable  to  lands  covered  by  the  fresh 
wiiters  of  the  Great  Lakes,  which  possess  all  the  general  charac- 
teristics of  open  seas,  except  with  respect  to  the  freshness  of  their 
waters,  and  the  absence  of  the  ebb  and  tlow  of  the  tide.  "In  other 
rcsi  ects  they  are  inland  seas,  and  there  is  no  reason  or  prin- 
ciple for  the  assertion  of  dominion  and  sovereignty  over  and  owner- 
ship by  the  state  of  lands  covered  by  tide  waters  that  is  not  equally 
ai'plicable  to  its  ownership  of  and  dominion  and  sovereignty  over 
lands  covered  by  the  fresh  waters  of  these  lakes."  The  contest  in 
tliis  case  was  over  the  right  of  a  riparian  owner  on  the  bor<ler  of 
Lake  Michigan,  but  that  the  principle  announced  by  Justice  Field 
was  intended  to  apply  with  equal  force  to  our  great  fresh-water  rivers 
is  ap!)artnt,  for  after  stating  that  in  England  the  ebb  and  flow  of 
the  tide  constituted  the  test  of  navigability,  and  that  there  were  no 
v.atcrf  in  that  country  which  were  navigable  in  fact,  at  least  fo  any 
great  <  xtiiu,  except  tide  waters,  he  continued:  "But  in  this  country 
t':ic  case  is  did'erent.  Some  of  our  rivers  are  navigable  for  great  dis- 
tances aliove  the  flow  of  the  tide;  indeed,  for  hundreds  of  miles,  by 
the  Jar<;<st  vessels  used  in  commerce,"  and  adds  that  if  a  distinction 
should  be  made  between  rivers  which  are  navigable  in  fact,  based 
simply  on  wlietlier  they  were  or  were  not  tidal  waters,  guch  distinc- 
tion would  be  "merely  arbitrary,  without  any  foundation  in  reason; 
and,  indeed,  would  seem  to  be  inconsistent  with  it."  And  this  note 
has  been  g(  nerallv  f(dl(jwed  by  the  federal  courts:  Richardsor\  v. 
Unitid    States,    lOii    F,  d.    714:    T.everich    v.    Citv    of    Mobile,    110    Fed. 


Nov.  1907.]     Mobile  Transp.  Co.  v.  City  of  ^Iobii.e.        45 

170;  Sullivan  Timber  Co.  v.  City  of  Mobile,  110  Fed.  18C.  While, 
however,  the  supreme  court  of  the  United  States  hag  rejected  tlie 
common-law  doctrine  with  respect  to  the  nature  and  extent  of  tlie 
rights  of  riparian  owners  along  the  great  nontidal  rivers  of  this  coun- 
try, it  has  distinctly  held  that  the  question  is  one  to  be  decided  by 
the  courts  of  each  state  for  itself,  as  a  matter  of  local  law,  subject 
only  to  the  right  of  Congress  to  regulate  public  navigation  and  com- 
merce: Hardin  v.  Jordan,  140  U.  S.  371,  11  Sup.  Ct.  Rep.  808,  35  L. 
ed.  428;  St.  Anthony  Falls  Water-power  Co.  v.  Board  of  Water  Com- 
missioners of  City  of  St.  Paul,  168  U.  S.  349,  18  Sup.  Ct.  Rep.  157, 
42  L.  ed.  497,  and,  as  we  have  seen,  there  is  great  diversity  of  opinion 
among  the  state  courts  on  the  question  whether  the  legal  title  of  a 
riparian  owner  along  our  nontidal  rivers  extends  to  the  water's  edge 
or  to  tiie  middle  of  the  stream.  Ordinarily,  however,  it  would  seem 
to  make  but  little  difference  whether  the  fee  simple  title  to  land 
always  covered  by  the  water  of  a  piublic  stream  was  in  the  state  as 
trustee  or  in  the  riparian  owner,  provided  the  latter  has  an  indestruc- 
tible riglit  to  free  access  to  the  navigable  channel,  and  generally  it 
has  been  in  this  respect  only  that  the  question  of  title  has  been 
mouted.  There  is  one  case,  however,  which  is  worthy  of  note,  where 
no  question  of  right  of  access  was  involved,  but  the  sole  question  of 
the  relative  right  of  the  state  and  of  the  riparian  owner  to  the  title 
to  the  bed  of  the  stream  was  squarely  at  issue.  In  Taylor  v.  Com- 
monwealth, 102  Va.  759,  102  Am.  St.  Rep.  805,  47  S.  E.  875,  a  ripa- 
rian owner  along  York  river,  a  navigable  nontidal  stream,  filed  a  bill 
against  the  state  and  its  lessee  to  certain  land  in  the  bed  of  the  river. 
The  defendant  lessee  had  sunk  an  artesian  well  in  the  bod  of  the 
river  in  front  of  complainant's  land.  The  water  from  this  well  was 
discovered  to  possess  mineral  properties  of  great  value.  The  bill 
sought  to  have  the  lease  declared  void  upon  the  ground  that  the  state 
had  no  title  to  the  bed  of  the  river,  and  to  have  the  water  of  the  well 
and  the  land  tlecrecd  the  property  of  the  complainant  by  reason  of 
her  riparian  ownership.  It  was  held  that  the  complainant  had  no 
title  to  the  bed  of  the  river  below  low-water  mark,  but  that  such  title 
was  in  tlio  state,  and  the  decree  of  the  lower  court  dismissing  tlie 
bill  was  ailirmed.  But  even  this  case,  as  well  as  many  of  the  other 
cases  wiueh  have  rejected  the  rule  of  the  English  common  law  as  to 
the  title  to  the  bed,  seem  to  recognize  a  right  in  the  rijjarian  owner 
to  have  free  access  to  the  navigable  channel  of  the  stream,  and  have 
modified  the  rule  limiting  an  owner's  title  on  tidal  vrattTs  only  to 
high-water  mark,  by  holding  that  the  title  on  nontidal  wattM-s  exteni'.s 
to  low-water  mark.  This  is  the  rule  announced  in  the  iriiicijial  ca>.:' 
(Mobile  Transj)ortation  Co.  v.  City  of  Mobile,  15o  Ala.  4^)0,  ante, 
p.  34,  44  South.  976,  13  L.  R.  A.,  N.  S.,  352),  and  was  clenilv  recog- 
ni;a'd  in  Taylor  v.  Commonwealth,  102  Va.  759,  lUl^  Am.  St.  Ken.  S'i"j. 
47  S.  E.  S75.  This  rule  also  prevails  in  Indiana,  Mississi[)[)i,  Xew  .h  v- 
sev,  Oregon,  Pennsylvania  and  West  A'ir^iuia:  ilartin  v.  t'vnn.svill', 
32  Tnd.  85;  Morgan  v.  KVnding.  o  Sinciis  ,Jc  M.  .'Ulti;  Whitiiiack  v. 
Tunison,  16  N.  J.  L.  77;  :^.Ioore  v.  Willamette  T.  &  L.  Co.,   7  Or.  3j3. 
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In  Pennsylvania  and  West  Virginia,  however,  the  title  of  the  ripa- 
rian owner  to  the  land  between  high  and  low  water  mark  is  only  a 
qualified  title,  subject  to  state  control  for  the  purposes  of  navigation 
and  commerce:  Freeland  v.  Penn  R.  R.  Co.,  197  Pa.  529,  80  Am.  St, 
Rep.  850,  and  note,  47  Atl.  745,  58  L.  R.  A.  206;  Barre  v.  Fleming, 
29  W.  Va.  314,  1  S.  E.  731.  The  rule  in  Wisconsin  as  stated  in  Illi- 
nois Steel  Co.  V.  Bilot,  109  Wis.  418,  83  Am.  St.  Rep.  905,  84  N.  \V. 
855,  85  N.  W.  402,  by  Judge  Marshall  is  as  follows:  "The  title  to  the 
beds  of  all  lakes  and  ponds,  and  of  rivers  navigable  in  fact  as  well, 
up  to  the  line  of  ordinary  high-water  mark,  within  the  boundaries  of 
the  state,  became  vested  in  it  at  the  instant  of  its  admission  into  the 
Union,  in  trust  to  hold  the  same  so  as  to  preserve  to  the  people  for- 
ever the  enjoyment  of  the  waters  of  such  lakes,  ponds  and  rivers,  to 
the  same  extent  that  the  public  are  entitled  to  enjoy  tidal  waters  at 
the  common  law.  A  patent  from  the  United  States,  so  far  as  it  pur- 
ports to  cover  any  of  such  lands,  whether  made  before  the  state  was 
admitted  into  the  Union  or  thereafter,  is  ineffectual.  It  has  been  so 
repeatedly  held The  United  States  never  had  title  in  the  north- 
west territory  out  of  which  this  state  was  carved,  to  the  beds  of  lakes, 
ponds  and  navigable  rivers,  except  in  trust  for  public  purposes;  and 
its  trust  in  that  regard  was  transferred  to  the  state,  and  must  there 
continue  forever,  so  far  as  necessary  to  the  enjoyment  thereof  by  the 
people  of  this  commonwealth.  Whatever  concession  the  state  may 
make  without  violating  the  essentials  of  the  trust,  it  has  been  held, 
can  properly  be  made  to  riparian  proprietors.  Under  that,  by  long- 
established  judicial  policy,  which  has  become  a  rule  of  projorty,  a 
qualified  title  to  submerged  lands  of  rivers  navigable  in  fact  has  boen 
conceded  to  the  owners  of  the  shores.  Otherwise  the  title  to  lands 
under  all  public  waters  is  in  the  state,  and  it  is  powerless  to  change 
it.  It  cannot  transfer  such  title  by  grant  or  otherwise,  nor  can  title 
thereto  be  obtained  by  adverse  possession,  at  least  unless  such  adverse 

possession  shall  continue  for  the  term  of  forty  years We  should 

Bay  in  passing  that  the  term  'qualified  title,'  as  above  used,  refers  to 
that  interest  in  the  beds  of  navigable  streams  which  has  passed  to 
private  ownership  according  to  the  uniform  holdings  of  this  court—a 
full  title,  subject  to  the  public  rights  which  were  incident  to  the 
lands  forming  such  beds  at  the  time  of  the  creation  of  the  trust  above 
mentioned.  Xo  private  ownership  has  been  conceded  which  displaces 
or  materially  affects  such  public  rights.  As  to  them  the  state  has 
not  abdicated  and  cannot  abdicate  its  trust."  But  while  there  has 
Ijcen  much  discussion  and  great  conflict  of  opinion  among  the  courts 
as  to  whether  the  legal  title  of  a  riparian  proprietor  along  our  non- 
tidnl  ri\>Ts  extends  to  high-water  mark  only,  or  to  low-water  mark 
or  to  the  center  of  the  stream,  the  authorities  all  agree  that  the  state 
holds  title  to  its  navigable  waters  only  as  a  trustee  for  the  public. 
It  is  only,  then'fore,  in  rare  instances  like  the  case  of  Taylor  v.  Cirn- 
monwealth.  ln-2  Va.  759,  102  Am.  St.  Eep.  865,  47  S.  E.  875,  or,  as  we 
kIkiII  pri  ■^ently  sec,  when  the  right  to  accretions  is  involved,  that  ^lie 
question  whether  the  legal  title  to  the  waters  and  beds  of  navigable 
waters    is   in    the    state   ca-    the    riparian    owner    is    one    of    mu'^ii    ini;  nr- 
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tance.  For  if  the  riparian  proprietor  ha8  the  riglit  of  access  from  his 
land  to  the  point  of  navigability,  and  if  this  right  includes  the  right 
to  extend  his  land  to  that  part  of  the  stream  by  means  of  wharves 
and  piers,  then  it  would  generally  make  little  difference  to  him  who 
holds  the  naked  legal  title  subject  to  this  easement.  Whether  a  ripa- 
rian owner  has  such  right,  and  if  so,  whether  it  is  an  immutable  one 
of  which  he  cannot  be  arbitrarily  deprived  by  the  state,  will  now  be 
considered. 

b.  Bight  of  Access,  Including  Right  to  Construct  Wharves  and 
Piers. — It  was  held  in  the  principal  case  (Mobile  Transportation  Co.  v. 
City  of  Mobile,  153  Ala.  409,  ante,  p.  34,  44  South.  976,  13  L.  R.  A., 
N.  S.,  352)  that  the  title  of  the  state  to  the  bed  and  shore  of  a  navig- 
able stream  is  strictly  trust  property,  subservient  to  the  uses  of  naviga- 
tion, and  "as  inalienable  and  as  incapable  of  being  severed  from  public' 
use  as  the  streets  in  a  city,  indeed  more  so,  because  the  former  are 
founded  on  national  contracts."  The  court  also  says  in  this  case  that 
the  rights  of  a  riparian  owner  are  "immutable  except  upon  the  para- 
mount right  of  eminent  domain,"  and  that  "the  riparian  owner  him- 
self only  exercises  the  rights  accorded  him  by  law  in  erecting  and 
using  suitable  and  proper  ways,  piers  and  wharves  to  make  the  navi- 
gation available,"  and  declares  that  "there  can  be  no  ouster  by  the 
trustee  without  putting  the  cestui  que  trust  in  fault."  The  doctrine 
thus  announced  in  the  principal  case  is  strongly  supported  by  other 
courts.  In  the  comparatively  recent  case  of  McCarthy  v.  Murphy, 
119  Wis.  159,  100  Am.  St.  Rep.  876,  96  N.  W.  531,  the  question  was 
discussed  as  to  the  right  of  an  owner  of  land  abutting  on  Lake  Miclii- 
gan  to  build  piers  and  wharves  in  front  of  his  land  out  to  the  navi- 
gable portion  of  the  lake.  We  have  already  seen  that  the  title  to 
the  shores  and  beds  of  the  Great  Lakes  below  high-water  mark  is 
recognized  as  being  in  the  state,  even  by  those  courts  wliich  ajiply  a 
different  rule  to  navigable  rivers;  yet  with  reference  to  the  right  to 
construct  wharves  the  court  in  this  case  said:  "The  claim  is  made  that 
respondents  had  no  rights  or  privileges,  extending  beyond  the  high- 
water  mark  on  the  land  occupied  by  them,  different  from  and  in  addi- 
tion to  those  of  the  public.     This  contention  is  without   merit  in  the 

law  of  this  state As  proprietor  of  the  adjoining  land,   and  as 

connected  with  it,  he  has  the  riglit  of  exclusive  access  to  and  fnun 
the  waters  of  the  lake  at  that  particular  place;  he  has  the  right  to 
build  piers  and  wharves  in  front  of  his  land  out  to  navig;ible  waters, 
in  aid  of  navigation,  not  interfering^  with  tlic  public  use.  Th(>se  are 
private  rights,  incident  to  the  ownership  of  the  shore,  wliieli  ho  pos- 
sesses, distinct  from  the  rest  of  the  public.  All  the  facilities  wliieh 
the  location  of  his  land  with  reference  to  the  lake  alTords,  he  li;is  t!io 
right  to  enjoy  for  purjioscs  of  gain  or  pleasure;  and  tiiry  oftout  ii):.'s 
give  property  thus  situated  its  chief  value.  It  is  evident  from  the 
nature  of  the  case  that  these  rights  of  user  and  of  exclusion  arc  i-'wi- 
nected  with  the  land  itself,  grow  out  of  its  location,  and  I'.-niv.ot  ],.' 
materially   abridged   or   destroyed   without   inflicting   au   ir.jury    uj    n 
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Iho  owner,  which  the  law  should  redress.  It  seems  unnecessary  to 
add  the  remark  that  these  riparian  rights  are  not  common  to  the  citi- 
zens at  large,  but  exist  as  incidents  to  the  right  of  the  soil  itself,  ad* 
jacent  to  the  water.  In  such  ownership  they  have  their  origin.  They 
may  and  do  exist,  though  the  fee  in  the  bed  of  the  river  or  lake  be 
in  the  state."  True,  the  contest  in  this  case  was  not  between  the 
state  and  the  riparian  owner,  but  was  an  action  for  damages  brought 
by  a  stranger  against  a  riparian  owner,  for  tearing  down  a  pier 
erected  by  the  former  in  front  of  the  latter's  land.  A  judgment  for 
defcMidant  was  upheld,  and  the  language  quoted  would  seem  broad 
enough  to  establish  a  vested  right  in  a  riparian  proprietor,  even  as 
against  the  state,  to  build  wharves  as  incident  to  his  right  of  access 
to  the  water,  provided  such  structures  did  not  interfere  with  the  pub- 
lic use;  and  other  cases  sustaining  this  right  are  cited  in  the  note  ap- 
pended to  this  case  (100  Am.  St.  Kep.  878). 

In  Xorfolk  City  v.  Cooke,  27  Gratt.  (Va.)  430,  speaking  of  the 
right  of  a  riparian  owner  to  erect  and  maintain  wharves  and  piers 
in  front  of  his  property,  the  court  said:  "This  right  of  the  riparian 
owner  is  not  a  mere  license  or  privilege,  but  is  property — property  in 
the  soil,  up  to  the  line  of  navigability,  though  covered  by  water;  for 
the  wharf,  pier  or  bulkhead  can  only  be  built  on  the  soil.  It  is  not 
a  more  easement  to  pass  over  the  water,  or  a  privilege  to  use  the 
surface,  but  property  in  the  soil  under  the  water,  on  which  to  fasten, 
and  build  such  structures;  and  for  this  purpose,  and  subject  to  the 
restriction  that  navigation  shall  not  be  obstructed,  it  is  as  much  prop- 
erty as  the  land  above  the  margin  of  a  navigable  stream."  But  this 
language  is  somewhat  modified  in  the  late  case  of  Taylor  v.  Com- 
uKuiwealth,  102  Va.  759,  102  Am.  St.  Eep.  865,  47  S.  E.  875,  where 
the  court,  referring  to  it,  said:  "This  is  a  broad  statement  of  the  law, 
which  we  are  not  called  upon  in  this  case  either  to  criticise  or  ap- 
prove further  than  to  remark  that  we  think  it  well  established  that 
the  right  to  build  wharves  is  one  which  is  subject  to  state  regulation, 
and,  while  it  involves  a  certain  use  of  the  soil  under  the  water  for 
the  specific  purposes  designated,  is  not  exclusive  ownership."  In  the 
lasl-iiii  liiioned  case,  however,  the  contest  was  between  the  state  and 
a  riparian  owner,  as  to  the  title  to  the  bed  of  a  uontidal  navigable 
ri\  t  r,  and  w'nile  it  was  held  that  the  fee  simple  title  was  in  the  state, 
it  Wi.s  also  held  that  the  riparian  owner  had  certain  qualified  rights, 
aiiioiiy  them  being  the  right  of  access  to  the  navigable  part  of  the 
stiiMin  from  the  front  of  his  land,  and  the  right  to  build  wharves  or 
pins  f.ir  his  own  use  or  the  use  of  the  public,  subject  to  b  gislative 
regiiJalion  i'ny  the  protection  of  the  public  and  its  rights;  and  tliat 
sr.'-h  rip;iria!i  rii^iits  are  pr<ipcrty  and  must  be  protected  as  such.  The 
prr^i'lil:^  iiistire  (juoteil  with  approval  from  Lewis  on  Eminent  Do- 
main, si ction  7S:  "Tik  re  are  cases  wliich  hold  that  the  riparian  owners 
uj)ou  w;t!eis.  the  beti  of  which  belongs  to  the  public,  have  valuable 
rights  apj.-.i  rti'iiant  to  their  estates,  of  ■which  they  cannot  be  deprived 
withwiit  r  11!,;  I  i;s,-it  i.>ii.  Tlus  seeuis  to  us  the  better  and  sounder  rule. 
The  opi'osiie  coiiclii.-ion  has  been  reached  by  a  narrow  and  technical 
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course  of  reasoning,  baaed  upon  the  fact  that  the  title  to  the  -soil  is 
in  the  state,  or  the  public.  It  is  assumed  that  this  title  gives  the 
state  the  same  absolute  and  exclusive  control  of  the  waters  and  their 
bod  as  an  individual  posses.ses  over  his  private  property.  But  there 
is  really  no  analogy  between  the  relations  of  a  riparian  owner  to  the 
waters  upon  which  he  abuts,  and  the  relations  between  the  proprietors 
of  adjoining  lands.  The  state  holds  the  title  to  public  waters  as  a 
trustee,  merely,  for  the  use  of  all  the  public  in  common.  The  very 
object  in  declaring  the  title  in  the  public  is  the  better  to  secure  this 

common   use   and  benefit It  is   more   reasonable,   more   logical, 

and  more  just  to  say  that  these  privileges  are  in  fact  rights,  as  in- 
violable as  the  soil  itself";  and  adds  that  some  of  the  rights  of  a 
riparian  owner  are  his  "right  of  access  to  the  water,  including  a  riglit 
of  way  to  and  from  the  navigable  part;  the  right  to  build  a  pier 
or  wharf  out  to  navigable  water,  subject  to  any  regulation  of  the 
state";  but  says:  "These  rights  of  the  riparian  owner  and  the  com- 
monwealth must  be  exercised,  if  possible,  so  that  the  one  shall  not 
unnecessarily  disturb  or  impair  the  enjoyment  of  the  other."  The 
only  injury  complained  of  by  the  riparian  owner  in  this  case  was  that 
the  state  had  leased  soil  in  the  bed  of  the  river  in  front  of  the  abut- 
ting land  of  the  plaintiff,  and  upon  which  the  lessees  had  sunk  an  arte- 
sian well.  "Is  it  reasonable,"  continued  the  court,  "that  the  common- 
wealth, holding  title  to  the  soil,  is  to  be  wholly  subordinated  in  the 
use  of  it  to  the  use  with  which  another  is  clothed  merely  by  virtue  of 
being  an  owner  of  the  adjoining  shore,  when  the  rights  of  each  and 
all  can  be  fully  protected  without  diminution  and  without  hindrance. 
If  the  time  should  come  when  the  river  front  of  the  plaintiff  shall  be 
divided  into  lots  whose  owners  find  it  necessary  to  their  profitable  en- 
joyment to  erect  piers  and  wharves  upon  them,  if  they  engage  in  busi- 
ness which  shall  require  exclusive  access  to  the  channel  of  the  stream, 
it  may  be  that  a  case  could  then  be  presented  more  meritorious  than 
that  which  we  have  under  consideration,  and  in  the  light  of  changed 
conditions  the  court  may  be  again  called  upon  to  consider  the  respec- 
tive rights  of  the  riparian  owner,  and  those  remaining  in  the  common- 
wealth." In  Hedges  v.  West  Shore  E.  R.  Co.,  150  N.  Y.  150,  55  Am. 
St.  Rep.  6C0,  44  N.  E.  691,  it  was  held  that  the  state  owns  the  lands 
beneath  navigable  waters  subject  to  an  easement  in  the  riparian  owner 
of  the  right  of  access  over  the  same  to  the  channel,  but  that  the  lat- 
ter cannot  so  exercise  his  right  of  passage  to  the  channel  as  to  de- 
stroy or  unreasonably  interfere  with  the  right  of  the  state  to  put  its 
uwn  lands  to  such  use  as  it  may  see  fit.  That  each  right  or  interest 
is  always  subject  to  the  qualification  that  it  cannot  be  exercised  or 
enjoyed  in  such  a  way  as  to  destroy  the  other.  The  rule  is  laid  down 
in  several  New  York  cases  that  while  the  title  of  riparian  owners  does 
not  extend  beyond  dry  land,  they  are  entitled  as  against  all  but  the 
crown  (state),  as  trustee  for  the  people  at  large,  to  certain  valuable 
privileges  or  easements,  including  the  right  of  access  to  the  navigable 
part  of  the  stream  in  front  of  their  premises  for  the  purpose  of  load- 
ing and  unloading  boats,  drawing  nets  and  the  like:  Ruuisey  v.  New 
Am.   St.   Rep.,    Vol.    127  — 4 
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York  &  N.  E.  R.  R.  Co.,  133  N.  Y.  79,  28  Am.  St.  Rep.  600,  30  N.  E. 
654,  15  L.  R.  A.  618;  Sage  v.  City  of  New  York,  154  N.  Y.  61,  61  Am. 
St.  Rep.  592,  and  note,  47  N.  E.  1096,  38  L.  R.  A.  606;  and  the  right 
to  make  a  landing  wharf  or  pier  for  his  own  use  or  for  that  of  the 
public:  Saunders  v.  New  York  Cent.  &  H.  R.  R.  Co.,  144  N.  Y.  75,  43 
Am.  St.  Rep.  729,  38  N.  E.  992,  26  L,  R,  A.  378.  These  cases  are  re- 
ferred to  in  People  v.  Mould,  55  N.  Y.  Supp.  453,  37  App.  Div.  o"), 
where  the  contest  was  directly  between  the  state  and  the  riparimi 
owner,  and  the  extent  to  which  the  exception  they  mention  in  favor 
of  the  state  is  to  be  regarded  will  appear  from  an  examination  of  this 
case.  Here  the  defendant,  a  riparian  proprietor  on  the  Hudson  river, 
had  constructed  a  wharf  between  high-water  mark  and  the  navigable 
part  of  the  stream  in  front  of  his  uplands.  The  state  sought  to  com- 
pel its  removal  on  the  ground  that  it  was  a  purpresture.  A  judg- 
ment in  favor  of  the  plaintiff  for  the  relief  demanded  was  reversed 
by  the  appellate  division  of  the  supreme  court.  Putnam,  J.,  deliver- 
ing the  opinion  of  the  court,  referred  to  the  New  York  cases  last 
above  cited,  as  fixing  the  right  which  the  defendant  had  as  a  riparian 
owner  in  the  Hudson  river  at  the  place  where  he  erected  his  wharf, 
and  continued:  "It  is  said,  however,  in  the  authorities  referred  to,  tliat 
the  right  of  a  riparian  owner  whose  land  is  bounded  by  a  navigable 
river,  of  access  to  the  channel  thereof,  and  to  make  a  landing  pier  or 
wharf  for  his  own  use  or  that  of  the  public,  is  subject  to  the  superior 

right  of  the  stare,  as  trustee  for  the  people  at  large So,  in  other 

authorities,  this  riparian  right  is  spoken  of  as  a  valuable  property 
right,  but  one  that  must  be  held  subject  to  the  superior  right  of  the 
state.  Under  the  authorities  above  cited,  it  will  not  be  denied  that 
had  the  state  required  the  use  of  that  portion  of  the  Hudson  river 
where  the  defendant  erected  his  pier  for  a  legitimate  public  purpose, 
or,  if  the  pier  interfered  with  navigation,  or  with  any  public  right  or 
interest,  or  if  shown  to  be  an  actual  nuisance,  that  an  action  to  com- 
pel its  removal  could  have  been  maintained."  He  then  states  that 
the  pier  extended  only  to  the  navigable  portion  of  the  river,  did  not 
obstiuct  navigation,  nor  interfere  with  any  public  use,  and  hence  was 
not  a  nuisance  in  fact  unless  the  mere  fact  of  its  being  a  purpresture 
made  it  such,  and  says:  "Under  the  facts  appearing  in  this  case,  can 
tlie  state  by  action  compel  the  defendant  to  remove  his  landing?  As 
above  suggested,  the  structure  does  not  affect  navigation,  or  any  pub- 
lic riglit  or  interest.  It  was  not  shown  to  be  an  actual  nuisar.re. 
....  The  question  presented  to  us,  then,  is  whether,  when  a  riparian 
proprietor  has  exercised  the  right,  which  the  authorities  hold  he  pos- 
sesses, of  building  a  pier  in  the  shoal  waters  adjoining  and  in  front  of 
his  preiiiisi's,  for  the  lawful  purpose  of  being  able  to  reach  the  navi- 
gable part  of  the  stream,  such  pier  not  obstructing  navigation,  or 
interfering  with  any  riglit  of  fishery  or  other  public  use,  and  it  is  not 
claimed  that  the  place  where  the  pier  is  erected  is  required  for  any 
public  purpose,  the  state  can,  without  showing  a  public  necessity 
therefor,  intprfci-i\  and  mpinliiTi  an  action  for  the  removal  of  the 
structure."     lie  then  shows  that  wherever  the  language  in  other  casea 
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seems  to  sanction  an  action  under  circumstances  similar  to  this  case, 
that  the  structurt'S  were  found  either  to  be  nuisances  per  se  or  were 
erected  in  a  harbor  and  necessarily  interfered  with  navigation,  and 
thus  sums  up  the  relative  rights  of  the  state  and  defendant  in  this 
case*  "The  structure  erected  by  the  defendant  was  not  in  a  harbor 
or  navigable  portion  of  the  riverj  it  was  built  in  the  shoal  water  near 
the  shore,  to  enable  the  defendant  to  reach  tlie  navigable  part  of  the 
river.  In  building  it  he  took  the  risk  of  the  interference  of  the  state. 
His  right  to  build  the  pier  was  subject  to  the  superior  right  of  the 
state.  If  the  state  required  the  land  for  any  legitimate  public  pur- 
pose, it  was  entitled  to  its  possession.  But  the  state  was  not  shown 
to  require  the  land  under  the  water  where  the  defendant  erected  his 
pier.  The  defendant  also  took  the  risk  of  the  interference  on  the  part 
of  the  state  if  his  pier  in  any  way  should  interfere  with  or  endanger 
the  rights  or  interests  of  the  general  public.  But  no  such  injury  or 
interference  was  proved.  The  state,  therefore,  in  this  action  arbi- 
trarily asks  to  have  the  defendant's  pier  removed  without  claiming 
any  injury  whatever  therefrom.  How  has  the  defendant  interfered 
with  the  rights  of  the  state?  He  had  an  easement  in  the  river,  a 
rjgiit  to  reach  the  navigable  part  of  it  over  land  under  the  water 
owned  by  the  state,  and  he  has  only  done  what  was  necessary  to  ob- 
tain the  benefit  of  that  right.  The  state  continues  to  be  the  owner 
of  the  land  subject  to  defendant's  easement.  If  ever  required  for  any 
public  purpose,  it  can  obtain  possession  thereof.  The  state  at  any 
time  hereafter,  if  the  defendant's  pier  shall  prove  an  injury  to  any 
public  right  or  interest,  and  hence  a  nuisance,  can  cause  its  removal. 
....  The  state,  it  is  true,  owned  the  land  under  water  where  de- 
fendant placed  his  structure.  But  its  ownership  of  such  land  was  sub- 
ject to  the  defendant's  easement,  to  his  right  of  access  to  the  navi- 
gable portion  of  the  stream  over  such  land  if  not  required  for  a  pub- 
lic purpose.  This  easement  of  the  defendant  was  a  valuable  proi)erty 
right,  which,  as  said  in  Yates  v.  Milwaukee.  10  Wall.  497,  19  L.  ed. 
984,  'cannot  be  arbitrarily  or  capriciously  destroyed  or  impaired.'" 
We  have  quoted  from  this  case  somewhat  at  length  because  its  reason- 
ing seem-  to  us  based  on  the  soundest  principle,  and  to  recognize  that 
though  me  legal  title  to  the  submerged  lands  of  navigable  rivers  is 
in  the  state,  tliat.it  cannot,  by  reason  of  such  ownership,  abridge  tlie 
valuable  property  right  a  riparian  proj.rietor  possesses  to  use  the  same, 
without  being  subject  to  the  rules  of  equity  applicable  to  orilinarv 
persons.  Moreover,  the  ruling  announced  in  this  case  was  again  tUl- 
lowed  by  the  apjiellate  division  of  the  supreme  court  in  the  rcent 
case  of  the  Trustees  of  the  Town  of  Brookhaven  v.  Smith,  ISS  X.  Y. 
74,  80  N.  E.  6C5,  9  L.  E.  A.,  N.  S.,  3i;G,  where  the  town  of  Bro-ikliaven 
sought  to  remove  a  pier  built  by  a  riparian  owner  upon  lands  uti'liT 
water  in  the  Great  Snuth  bay,  the  town  claiming  to  be  owner  of  such 
lands  under  a  crown  grant.  Tlic  right  of  the  defendant  to  eonstru'-t 
and  maintain  the  pier  in  front  of  his  premises  in  order  to  gain  aeeeeg 
to  navigable  waters  was  upheld,  the  pier  not  being  in  i'-^e!f  a  nui- 
sance.    So,  too,  in  Yates  v.  Milwaukee,  10  Wall.  (U.  S.)  4;>7,  I;i  L.  ed. 
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984,  it  was  held  that  a  riparian  owner  is  entitled  to  access  to  the 
navigable  part  of  the  water  on  the  front  of  which  lies  his  land,  and 
for  that  purpose  to  make  a  landing,  wharf  or  pier  for  his  own  use  or 
for  the  use  of  the  public,  subject  to  such  general  rules  or  regulations 
aa  the  legislature  may  prescribe  for  the  protection  of  the  rights  of 
the  public;  and  it  was  further  held  that  this  riparian  right  was  prop- 
erty and  was  valuable,  and  though  it  must  be  enjoyed  with  due  sub- 
jection to  the  rights  of  the  public,  it  could  not  be  arbitrarily  or  capri- 
ciously impaired.  This  case  has  often  been  cited  by  the  state  courts 
as  the  leading  case  of  the  United  States  supreme  court  on  this  subject, 
but  it  had  been  previously  held  by  that  court  in  Dutton  v.  Strong, 
1  Black,  23,  17  L.  ed.  29,  that  whenever  the  water  of  the  shore  was 
too  shoal  to  be  navigable,  there  was  the  same  necessity  for  wharves, 
piers  and  landing  places  as  in  the  bays  and  arms  of  the  sea;  and  that 
where  that  necessity  existed,  it  was  difficult  to  see  any  reason  for 
denying  to  the  adjacent  owner  the  right  to  supply  it,  but  that  the 
right  must  be  understood  as  terminating  at  the  point  of  navigability; 
and  to  the  same  effect  is  St.  Paul  etc.  R.  R.  Co.  v.  Schurmeier,  7  Wall. 
(U.  S.)  272,  19  L.  ed.  74;  Illinois  Cent.  R.  Co.  v.  Illinois,  146  U.  S. 
387,  13  Sup.  Ct.  Eep.  110,  36  L.  ed.  1018.  There  are  many  other  cases 
which  hold  that  a  riparian  owner  has  the  right  to  build  wharves  and 
piers  in  front  of  his  land  out  to  the  point  of  navigability  of  the  water, 
and  that  these  riparian  privileges  are  valuable  property  rights  which, 
though  subject  to  state  regulation,  can  only  be  interfered  with  by  the 
state  for  public  purposes:  Prior  v.  Swartz,  62  Conn.  132,  36  Am.  St. 
Rep.  333,  and  note,  p.  336,  25  Atl.  398,  18  L.  R.  A.  668;  Ockerhausen  v. 
Tyson,  71  Conn.  31,  40  Atl.  1041;  City  of  Baltimore  v.  Baltimore  & 
P.  Steamboat  Co.,  104  Md.  485,  65  Atl.  353;  Miller  v.  Mendenhall,  43 
Minn.  95,  19  Am.  St.  Rep.  219,  and  note,  pp.  226-235,  44  N.  W..1141, 
8  L.  R.  A.  89;  People  v.  Woodruff,  51  N.  Y.  Supp.  515,  30  App.  Div. 
43,  affirmed  159  N.  Y.  536,  53  N.  E.  1129;  City  of  Janesville  v.  Car- 
penter, 77  Wis.  288,  20  Am.  St.  Rep.  123,  and  note,  46  N.  W.  128,  S 
L.  R.  A.  808.  It  is  held,  however,  in  City  of  Baltimore  v.  Baltimore 
&  P.  Steamboat  Co.,  104  Md.  485,  65  Atl.  353,  that  this  right  must  be 
exercised  within  side  lines  at  right  angles  to  a  straight  shore,  or  if 
the  shore  be  concave,  within  converging  lines  which  proportionably 
divide  the  tide-water  shore  among  such  owners.  It  would  seem,  too, 
that  the  supreme  court  of  California  recognizes  that  a  riparian  pro- 
prietor has  a  vested  right  to  gain  access  to  navigable  water  by  the 
construction  of  wharves  or  piers  in  front  of  his  abutting  land,  for  in 
San  Francisco  Sav.  Union  v.  R.  G.  R.  Petroleum  &  Min.  Co.,  144  Cal. 
134,  1113  Am.  St.  Rep.  12,  77  Pac.  823,  66  L.  R.  A.  242,  the  language 
on  this  suljjcct  used  by  the  supreme  court  of  the  United  States  in 
Cates  V.  Milwaukee,  10  Wall.  497,  19  L.  ed.  984,  which  we  have 
already  quoted,  is  quoted  with  approval,  though  the  only  point  really 
decided  in  tlie  California  case  was  that  a  riparian  owner  has  a  right 
to  the  water  frontage  belonging  by  nature  to  his  land,  though  the  only 
practi'-al  advantage  of  it  may  consist  in  the  access  thereby  afforded 
him  to  the  water  for  the  purpose  of  using  the  right  of  navigation;  and 


Nov.  1907.]     Mobile  Teansp.  Co.  v.  City  of  MoniLE.        53 

hence  could  maintain  an  action  to  abate  obRtructions  placed  in  front 
of  his  lands  by  a  stranger  below  the  ordinary  high-water  mark.  If, 
however,  this  case  can  be  construed  as  sanctioning  the  right  to  build 
wharves,  it  overrules  the  early  case  of  Dana  v.  .Jackson  Street  Wharf 
Co.,  31  Cal.  118,  89  Am.  Dec.  164,  where  it  was  held  that  the  riparian 
proprietor  of  a  lot  on  the  waterfront  of  San  Francisco  has  no  right 
without  license  to  wharf  out  from  his  own  land  into  the  bay.  Uut 
while  the  foregoing  cases  seem  to  abundantly  establish  that  the  state's 
ownership  of  navigable  waters  and  the  lands  beneath  them  is  subject 
to  an  easement  in  the  riparian  owner  of  the  right  of  access  to  the 
point  of  navigability,  which  includes  the  right  to  construct  wharves 
and  piers  as  an  incident  to  such  right,  and  that  this  right  is  valuable 
property,  of  which  he  cannot  be  deprived  by  the  state  arbitrarily,  but 
only  when  some  public  purpose  will  be  served  thereby,  this  doctrine 
has  met  strong  opposition.  In  fact,  it  is  contended  by  the  opposing 
cases  that  the  principle  apparently  established  by  the  above  cases 
was  intended  only  to  apply  in  the  absence  of  any  state  regulation  to 
the  contrary,  and  the  right  there  upheld  is  subject  to  be  arbitrarily 
impaired  or  destroyed  by  the  state,  merely  upon  tlie  ground  that  it  is 
a  trespass  upon  the  private  property  or  jus  privatum  of  the  state,  in 
the  soil  under  the  waters.  Thus  in  Eevell  v.  People,  177  111.  46S,  C9 
Am.  St.  Rep.  257,  52  N.  E.  1052,  43  L.  R.  A.  790,  an  owner  of  land 
on  the  shore  of  Lake  Michigan  had.  erected  a  pier  into  the  lake  in 
front  of  his  premises.  The  pier  did  not  obstruct  or  interfere  with 
navigation,  nor  was  it  detrimental  to  the  public  interests,  but  the 
right  of  the  state  to  abate  it  was  upheld,  simply  upon  the  ground  that 
it  was  a  purpresture  at  common  law,  and  an  unlawful  intrusion  or 
encroachment  upon  soil  belonging  to  the  state.  True,  the  pier  in  this 
case  was  not  erected  for  the  purpose  of  affording  the  riparian  pro- 
prietor better  access  to  the  waters,  but  to  protect  the  shore  of  his 
abutting  land  from  evasion;  but  it  is  clearly  held  that  the  right  of 
access  to  the  navigable  waters  of  a  stream,  which  the  common  law 
recognizes  in  a  riparian  proprietor  does  not  include  the  right  of  such 
owner  to  build  wharves  and  piers  as  an  incident  to  the  exercise  of 
this  right.  And  this  is  again  plainly  stated  in  the  later  case  of  Cubb 
V.  Commissioners  of  Lincoln  Park,  202  111.  427.  95  Am.  St.  Rop.  2.1S, 
67  N.  E.  5,  63  L.  R.  A.  204,  where  it  was  held  that  the  title  nf  the 
state  to  the  submerged  lands  of  Lake  Michigan  is  not  burdened  with 
an  easement  in  favor  of  the  owner  of  land  bordering  on  and  adjarpnt 
to  the  waters  of  the  lake.  The  only  question  in  this  case  was  wlietlicr 
such  owner  has  a  right  of  access  from  his  own  property  to  a  point  in 
the  lake  where  the  waters  are  navigable,  and  whether  in  the  exercise 
of  this  right  he  could  erect  a  wharf  or  pier  from  his  shore  line  over 
the  shallow  water  to  the  point  of  navigability.  As  to  the  first  point 
the  court  held  that  was  a  common-law  right  which  could  not  be  t:;l:t'n 
from  a  ripnrian  owner  without  just  compensation;  but  the  riglit  to 
construct  wharves  or  piers  in  tlie  exercise  of  that  ri,L;lit  was  deuieil, 
though  it  was  stipulated  th.it  the  wharf,  if  erecte>l,  \vo\ilil  not  ob- 
struct, interfere   with,   burden,   or   prevent   i^avigation   upon   the   lake. 
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Judge  Cnrtor,  speaking  for  the  court,  admitted  that  the  courts  gener- 
ally recognized  that  wharves  are  almost  as  essential  to  commerce  as 
the  waterways  themselves,  but  referring  to  the  rule  of  the  English 
common  law  said:  "An  invasion  of  the  king's  jus  privatum,  or  private 
property  in  the  soil  covered  by  water,  was  a  purpresture.  It  is  laid 
down  by  all  the  old  writers  that  it  might  be  committed  either  against 
the  king,  the  lord  of  the  fee  or  any  other  subject.  A  purpresture  is 
not  a  nuisance  unless  it  also  interferes  with  navigation.  It  may  be 
abated  by  the  crown  or  the  owner  of  the  shore,  or  restrained  by  in- 
junction at  the  suit  of  the  attorney  general,  whether  it  creates  a  nui- 
sance or  not."  He  then  reviews  the  conflicting  cases  in  this  country 
over  the  rule  of  the  common  law  and  says:  "After  a  careful  reading 
of  the  authorities  we  see  no  reason  to  recede  from  the  position  taken 
in  the  case  of  Kevell  v.  People,  177  111.  468,  69  Am.  St.  Rep.  257,  52 
N.  E.  10;32,  43  L.  R.  A.  790,  and  are  sati-sficd  that  by  the  common  law, 
unmodified  by  local  usage,  custom  or  statute,  a  riparian  owner  had 
no  right  to  build  any  structures  on  the  submerged  lands  in  front  of 
his  own  land  unless  he  owned  such  submerged  lands,  or  had  a  license 
to  do  so.  The  title  of  the  owner  of  such  submerged  lands  is  not  bur- 
dened with  an  easement  in  favor  of  the  owner  of  the  adjoining  up- 
land to  build  wharves  out  to  navigable  water."  The  defendant  in  this 
case  had  a  license  from  the  Secretary  of  War  to  erect  the  wharf  in 
dispute,  but  it  was  held  that  such  permission  did  not  override  the 
rights  of  the  state  to  its  submerged  lands.  So,  too,  in  Tomlin  v.  Du- 
buque etc.  R.  R.  Co.,  32  Iowa,  106,  7  Am.  Rep.  17G,  it  was  held  that 
the  state,  as  owner  of  the  shore  of  the  Mississippi  river,  could  author- 
ize the  construction  of  a  railroad  along  such  shore  between  high  and 
low  water  mark,  though  the  construction  of  such  railroad  would  neces- 
sarily cut  the  riparian  owner  off  from  all  communication  between  liis 
land  and  the  river,  otherwise  than  across  such  railroad,  and  could  not 
recover  damages  therefor.  This  case  goes  even  further  than  the  Illi- 
nois cases  above  noted,  and  hblds  that  the  owner  of  land  along  the 
shore  of  a  navigable  river  is  entitled  to  no  right,  either  in  its  shores 
or  waters,  as  an  incident  of  his  ownership  except  the  contingent  one 
of  alluvium  and  dereliction;  and  this  case  is  referred  to  in  the  recent 
case  of  Board  of  Park  Commissioners  v.  Taylor,  133  Iowa,  453,  108 
N.  W.  927,  wliere,  speaking  of  a  riparian  owner's  right  of  access  to 
the  Des  Moines  river,  it  was  said  that  such  right  of  access  does  not 
prevent  the  exerr-ise  by  the  state,  or  by  plaintiff  under  autliority  of 
the  stai(\  of  jurisdiction  and  control  of  its  banks.  The  only  right, 
however,  wliich  tlie  state  was  exercising  in  this  case  was  to  allow  the 
park  coiiiiiiissioiiers  of  the  city  to  control  for  park  purposes  the  river 
and  its  bctl  in  front  of  the  defendant's  adjacent  land,  and  there  was 
notliing  to  show  tliat  such  control  would  interfere  with  defendant's 
right  of  access  to  the  stream.  In  Murphy  v.  Bullock,  20  R.  I.  35,  37 
Atl.  .'M^,  the  rii^ht  of  a  riparian  owner  to  construct  a  wharf  in  front 
of  his  land  on  tlie  Moshassuek  river  into  the  river  was  denied.  The 
river  at  this  puint,  iiowever,  was  narrow,  and  the  court  said  that  the 
piles,   posts   and   braces  necessary  to   support   the   structure  would  bS 
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serious  obstacles  in  the  stream  on  account  of  their  holding  silt  and 
driftwood,  but  in  answer  to  the  claim  that  riparian  owners  have  the 
right  to  construct  wharves  in  front  of  their  land  if  they  do  not  there- 
by impair  the  public  use,  the  court  said:  "This  rule  is  recognized  in 
cases  where  an  individual  seeks  to  interfere  with  the  riparian  owner's 
use  of  tide-flowed  lands,  but  it  is  not  recognized  as  against  the  state, 
or  those  who  act  under  its  authority."  And  in  McCloskey  v.  Pacific 
Coast  Co.,  160  Fed.  794,  87  C.  C.  A.  568,  it  was  held  that  a  littoral 
owner,  while  not  entitled  to  wharf  out  on  the  tide  lands  in  front  of 
his  property,  is  entitled  to  an  injunction  against  the  erection  of  any 
structure  on  such  lands  or  in  the  water  in  front  thereof  which  would 
interfere  with  his  right  of  access.  But  there  are  cases  which  deny 
him  even  this  right,  holding  that  as  the  title  to  the  submerged  lands 
19  in  the  state,  the  state  or  its  grantee  has  the  sole  right  to  complain 
of  obstructions.  These  cases  would  seem  to  deny  to  a  riparian  owner 
the  contmon-law  right  of  access,  or  at  least  to  hold  that  the  state  can 
defirive  him  of  this  riglit,  either  by  prohibiting  the  construction  and 
maintenance  of  wharves  or  by  granting  the  lands  under  navigable 
waters  to  other  persons,  and  thereby  vesting  it  in  private  proprietor- 
ship: Eisenbach  v.  Hatfield,  2  Wash.  236,  26  Pac.  539,  12  L.  K.  A.  632; 
Muir  V.  Johnson,  49  Wash.  66,  94  Pac.  899.  There  arc,  too,  some  deci- 
.sions  of  the  supreme  court  of  the  United  States  which  hold  that  a 
riparian  proprietor  has  no  right  to  construct  wharves  or  piers  from 
the  front  of  the  land  to  the  navigable  channel:  Hoboken  v.  Pennsyl- 
vania Ey.  Co.,  124  U.  S.  656,  8  Sup.  Ct.  Eep.  643,  31  L.  ed.  543;  Shively 
V.  Bowlby,  152  U.  S.  1,  14  Sup.  Ct.  Eep.  548,  38  L.  ed.  331.  But  as 
we  have  previously  show^n,  the  supreme  court  of  the  United  States  has 
held  that  the  question  of  the  rights  of  riparian  proprietors  on  navi- 
gable waters  is  one  which  each  state  must  settle  for  itself,  and  as  the 
above  two  cases  were  appealed  from  the  states  of  New  Jersey  and 
Oregon  respectively,  when  the  common-law  rule  prevailed,  the  supreme 
court  of  the  United  States  felt  bound  to  follow  the  rule  which  the 
highest  courts  of  those  states  had  sanctioned.  The  only  case,  per- 
hajts,  where  this  court  seems  to  have  expressed  its  own  opinion  as  to 
the  rights  of  a  riparian  proprietor  to  construct  and  maintain  wharves 
in  the  exercise  of  his  right  of  access  to  the  navigable  portion  of  tlie 
water,  independently  of  any  rule  of  the  state  supreme  court  on  the 
question,  is  that  of  Yates  v.  Milwaukee,  10  Wall.  497,  19  L.  ed.  9S4, 
the  language  of  which  we  have  already  quoted. 

C.  Right  to  Divert  Waters. — A  full  and  interesting  discussion  of 
the  question  whether  a  riparian  owner  upon  navigable  waters  has  any 
such  property  riglit  in  the  flow  or  water  of  the  stream  as  will  entitle 
him  as  against  the  state  to  withdraw  the  water  for  purjuises  other 
than  those  of  riparian  ownership  is  found  in  the  recent  case  of 
MrCarter  v.  Hudson  County  Water  Co.  (N.  J.),  65  Atl.  4S9.  Thd 
deftnuant  in  this  case  was  a  riparian  owner  upon  the  Passaic  river, 
and  at  great  expense  had  constructed  its  plant  and  lu'ul  its  ni;iii;s, 
for  the  purpose  of  supplying  water  from  the  river  to  tlie  inlinlutaii's 
of    Staten    Island.     The    state    souj^at    by    this    action    to    enjoia    su^ii 
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withdrawal  of  the  water  from  the  stream.  It  was  hold  that  the  state, 
as  owner  of  the  bed  of  the  river,  had  a  proprietary  right  to  the  con- 
tinued flow  of  the  stream  which  is  paramount  to  the  right  of  the 
riparian  owners  to  withdraw  it  for  purposes  other  than  those  of 
riparian  ownership.  Said  the  court:  "If  we  assume  that  it  [the  cor- 
poration defendant]  has  acquired  the  rights  of  all  riparian  owners 
from  the  intake  to  the  tide,  still,  what  are  the  nature  and  extent 
of  those  rights?  In  the  consideration  of  this  question,  as  it  bears 
upon  the  case  before  us,  it  is  important  to  keep  in  mind  that  we 
are  dealing  now  only  with  water  as  it  stands  or  flows  in  lakes, 
ponds,  rivers,  or  other  streams  that  have  a  natural  outlet  to  the 
sea.  Such  water  in  its  natural  state,  so  far  as  respects  private 
ownership  thereof,  is  not  personal  but  real  property,  being  as  much 
a  part  of  the  land  itself  as  the  soil  and  rocks.  In  this  aspect  it 
ig  viewed  by  the  common  law,  which  holds  that  he  who  owns  the 
soil  owns  all  above  it  and  all  beneath  it.  But,  in  view  of  the 
transient  and  flowing  nature  of  water,  the  land  owner's  property 
tlierein  is  not  absolute  but  qualified.  In  a  sense,  ho  owns  it  while  it 
is  upon  his  land,  but  his  ownership  is  limited  to  a  usufructuary  inter- 
est, without  right  to  divert  any  from  its  natural  course,  savin<^  for 
the  limited  uses  that  naturally  and  of  necessity  pertain  to  a  riparian 
owner,  such  as  the  supply  of  his  domestic  needs,  the  watering  of 
his  cattle,  the  irrigation  of  his  fields,  the  supplying  of  power  to  his 
mill,  and  the  like.  This  right  of  user  is  limited  to  so  muph  as  shall 
be  reasonably  necessary,  and  is  qualified  by  the  obligation  to  leave 
the  stream  otherwise  undiminished  in  quantity  and  unimjiaired  in 
quality.  The  common  law  recognizes  no  right  in  the  riparian  owiht 
as  such  to  divert  water  from  the  stream  in  order  to  make  mrrchnndise 
of  it,  nor  any  right  to  transport  any  portion  of  the  water  from  the 
stream  to  a  distance  for  the  use  of  others.  By  the  common  law  of 
England  the  right  of  diversion  appears  to  have  been  confined  to  lands 
of  the  riparian  proprietor,  extending  a  reasonable  distance  from  the 
bed  of  the  stream."  In  Kalez  v.  Spokane  Valley  Land  &  Water 
Co.,  42  "Wash.  43,  84  Pac.  395,  it  was  held  that  the  state  has  a  right, 
as  against  riparian  owners,  to  confer  upon  others  irrigation  rights 
in  the  waters  of  a  navigable  lake  where  the  irrigation  operations  do 
not  cause  the  water  to  rise  higher  than  high-water  mark  or  fall 
lower  than  low-water  mark.  There  are  probably  no  cases  which  dis- 
]iute  the  rule  stated  in  the  case  of  MeCarter  v.  Hudson  Co.  Water  Co. 
(,N.  J.),  Go  Atl.  4S9,  that  the  right  of  user  in  the  riparian  owner 
"is  limited  to  so  much  as  shall  be  reasonably  necessary,"  but  in 
some  of  the  states  where  large  portions  of  the  territory  are  arid, 
niul  artificial  irrigation  is  necessary  to  sustain  the  ])0]iuhition,  just 
what  a  reasonable  use  of  the  water  by  a  riparian  owner  would  be 
may  often  be  a  difTicult  question.  Undoubtedly  in  some  of  these 
states  tlie  couiiuuii  law  rule  tliat  the  diversion  is  confined  to  the  lands 
of  the  riparian  owner  and  cannot  be  exteiuled  beyond  a  reasonable 
distance  from  the  be(l  of  the  stream  has  been  relaxed:  Chauvet  v. 
V.  Hill,  9J  Cal.  407,  28  Pac.  10C(j;  Harris  v.  Harrison,  93  Cal.  67d,  29 
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Pac.  325;  Bathgate  v.  Ervine,  126  Cal.  423,  77  Am.  St.  Rep.  158,  58 
Pac.  442;  Clark  v.  Allainan,  71  Kan.  206,  8J  Pac.  571,  70  L.  R.  A. 
971;  but  in  all  of  these  cases,  the  rights  involved  were  between 
riparian  owners  inter  se,  and  whether  the  rules  there  doteriniueil 
would  be  held  to  apply  as  against  the  state  we  are  not  at>Ie  to  say. 
In  Beidler  v.  Sanitary  District  of  Chicago,  211  111.  2G8,  71  N.  E.  1118, 
67  L.  R.  A.  820,  the  right  of  user  to  the  wutcis  of  a  navigable  stream 
by  a  riparian  owner  as  against  the  state  is  limited  only  to  the  extent 
that  the  qnanfity  so  appropriated  shall  not  interfere  with  the  public 
right  of  navigation. 

d.  Accretion  and  Eeliction. 
1.  In  General. — The  rules  of  law  governing  accretion,  alluvion, 
reliction  and  avulsion  have  been  extensively  considered  in  the 
previous  notes  of  this  series  to  which  we  have  alluded,  and  especially 
in  the  note  appended  to  Miller  v.  Mendenhall,  19  Am.  Rep.  226, 
to  Coulthard  v.  Stevens,  35  Am.  St.  Rep.  307,  and  the  one  appended  to 
Bellafontaiue  Imp.  Co.  v.  Neidringhaus,  72  Am.  St.  Rep.  280.  It  is 
there  shown  that  land  formed  by  alluvion  or  the  gradual  and  imper- 
ceptible accretion  from  the  water,  and  that  gained  by  reliction  or  the 
gradual  and  imperceptible  recession  of  the  water,  belong  to  the 
owner  of  the  land  to  whicn  the  addition  is  made;  and  there  are  no 
cases  decided  since  those  notes  were  written  which  dispute  this  doe- 
trine.  A  contest  over  the  right  to  accretion,  therefore,  as  between  the 
state  and  a  riparian  owner  is  necessarily  incidental  to  the  adjustment 
of  conflicting  claims  of  title  to  the  land  to  which  the  accretion  has 
attached,  and  the  relative  rights  of  the  state  and  riparian  proprietors 
to  the  beds  and  shores  of  navigable  waters  has  betn  considered  under 
a  former  subdivision  of  this  note.  Tiiat  the  rif^ht  to  accretion  is 
inseparably  connected  with  the  legal  title  to  the  land  is  well  illus- 
trated in  Cooley  v.  Golden,  117  Mo.  33.  23  S.  W.  100,  21  L.  E.  A. 
300,  where  it  was  held  that  where  an  island  springs  up  in  a  navigable 
river,  and  by  accretion  to  the  shores  of  the  island  and  the  main- 
land they  are  united,  the  owner  of  the  mainland  is  not  entitled  to 
the  island,  but  only  to  such  accretion  as  formed  on  his  land,  which 
originally  extended  only  to  the  water's  edge;  and  the  ruling  in  this 
case  was  later  indorsed  and  applietl  in  Moore  v.  Farmer,  156  Mo.  33. 
79  Am.  St.  Eep.  504,  56  S.  W.  493;  and  a  similar  ruling  is  found  in 
Bellafontaine  Imp.  Co.  v.  Neidringhaus,  181  111.  426,  72  Am.  St.  Eep. 
269,  and  note,  55  N.  E.  184,  and  in  Fowler  v.  Wood,  73  Kan.  511,  117 
Am.  St.  Eep.  534,  85  Pac.  753,  6  L.  E.  A..  N.  S..  1C2.  In  People  v. 
Warner,  116  Mich.  228,  74  N.  W.  705,  the  state  of  Mieliigan  sought  by 
ejectment  to  oust  the  defendant  from  a  tract  of  land  in  Saginaw  Bay. 
by  which  an  island  belonging  to  the  defendant  had  become  connected 
with  two  islands  belonging  to  the  state.  It  was  held  that  so  miu-ii 
of  the  land  as  by  imperceptible  aecuniulation  of  the  soil  to  defend- 
ant's island  belonged  to  him  as  accretion,  but  tl:at  so  much  as  had 
accumulated  on  the  shore  of  the  island  belonging  to  tiie  state  remaim  a 
the  property  of  the  state,  as  well  as  the  islauilj  whiv-u  wire  owueJ  by 
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the  state  before  they  became  so  connected  with  the  island  of  defend- 
ant. "Upon  the  subject  of  accretions,"  said  Hooker,  J.,  "we  under- 
stand the  law  to  be  that  additions  to  the  land  of  a  littoral  proprietor 
by  the  action  of  the  water,  which  are  so  gradual  as  to  be  impercep- 
tible, become  a  part  of  the  land,  and  belong  to  the  owner  of  the  land, 
but,  when  not  so,  they  belong  to  the  state.  So,  if,  by  imperceptible 
accumulation  of  soil  upon  the  shore  of  an  island  belonging  to  a  gran- 
tee of  the  government,  or  by  reliction,  it  should  be  enlarged,  such  per- 
son, and  not  the  state,  would  be  the  owner;  but  if  an  island  should 
first  arise  out  of  the  water,  and  afterward  become  connected  to  that 
of  the  private  proprietor,  it  would  not  thereby  become  the  property 
of  such  person,  but  would  belong  to  the  state."  And  the  fact  that  the 
actietion  is  produced  by  artificial  means  does  not  deprive  the  ripa- 
rian proprietor  of  his  right  to  it.  Thus  one  whose  land  fronts  on  a 
river  is  entitled  to  the  accretion,  though  produced  by  diltes  placed  in 
the  river  by  a  city:  Wythe  v.  City  of  St.  Louis,  153  Mo.  80,  54  S.  W. 
478;  and  to  same  effect  is  Tatum  v.  City  of  St.  Louis,  125  Mo.  647, 
128  S.  W.  1002,  where  the  accretions  were  produced  by  obstructions 
placed  in  the  river  above  the  land  of  the  riparian  owner.  But  it  must 
be  noted  that  it  is  a  fundamental  principle  of  the  law  of  accretion 
that,  where  accretion  results  from  reliction  or  a  recession  of  the  water, 
the  recession  must  be  insensible;  for  where  the  course  of  a  river  is 
changed  by  some  sudden  and  violent  eruption — i.  e.,  by  avulsion — the 
title  and  boundaries  of  riparian  owners  remain  unchanged,  and  the 
riparian  owner  would  acquire  no  ownership  to  the  abandoned  land 
thus  formed  by  the  avulsion.  This  rule  was  clearly  announced  by  the 
supreme  court  of  the  United  States  in  Nebraska  v.  Iowa,  143  U.  S. 
359,  12  Sup.  Ct.  Eep.  396,  36  L.  ed.  186,  when  the  court,  after  stating 
the  eli'ect  of  an  insensible  growth  by  accretion  to  be  that  the  owner 
of  the  shore  would  hold  the  added  soil,  said:  "It  is  equally  well 
settled,  that  where  a  stream,  which  is  a  boundary,  from  any  cause  sud- 
denly abandons  its  old  and  seeks  a  new  bed,  such  change  of  channel 
works  no  change  of  boundary;  and  that  the  boundary  remains  as  it 
was,  in  the  center  of  the  old  channel,  although  no  water  may  be  flow- 
ing therein."  And  the  rule  that  a  riparian  owner  will  not  profit  by 
ecctetion  when  the  reliction  is  due  to  some  sudden  and  violent  change 
in  the  stream  is  abundantly  supported:  Fowler  v.  Good,  73  Kan.  511, 
17  Am.  St.  Reji.  534,  85  Pac.  763,  6  L.  E.  A.,  N.  S.,  162;  Kinkead  v. 
Turgooii.  74  Neb.  573,  121  Am.  St.  Eep.  740,  109  N.  W.  744,  7  L.  E.  A., 
N.  S.,  316;  State  v.  Aluncie  Pulp  Co.,  119  Tenn.  47,  104  S.  W.  437; 
Ko.hi^uez  v.  Hernandez,  35  Tex.  Civ.  App.  78,  79  S.  W.  343;  Stockley 
V.  Cissna,  119  Fed.  S12,  56  C.  C.  A.  324. 

2.  To  Islands. — The  gt>neral  subject  of  accretions  formed  in  islands 
is  so  extensively  discussed  in  the  note  to  Bellafoutaine  Imp.  Co.  v. 
Nei«irii:(;i!aus,  72  Aui.  St.  Rep.  280,  that  any  lengthy  discussion  of  tiie 
subject  now  would  ne'-i.'ssurily  result  in.  useless  repetition.  In  the  late 
case  of  llileary  v.  Wilson,  30  Ky.  Law  Eep.  1262,  loO  S.  W.  119u,  it 
was  insisted  that  the  law  of  accretions  only  appliLS  to  land  that  abuts 
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upon  a  stream  of  water,  but  it  was  held  that  the  rule  that  the  owner 
of  riparian  land  is  entitled  to  accretions  extends  to  accretions  ma<le 
to  islands  as  well  as  to  mainland,  and  we  have  seen  from  cases  already 
cited  that  the  courts  have  often  applied  the  law  of  accretions  in  favor 
of  the  owners  of  islands.  As  a  general  rule,  where  an  island  springs 
up  in  the  midst  of  a  stream,  whether  on  one  side  or  the  other  of  the 
thread  of  the  river,  it  is  regarded  as  an  accretion  to  the  soil  in  bed 
of  the  river,  and  hence  belongs  to  the  state  and  not  the  riparian  owner 
of  the  adjacent  mainland:  East  Omaha  Land  Co.  v.  Hansen,  117  Iowa, 
96,  90  N.  W.  705;  and  as  we  have  seen  that  accretions  belong  only 
to  the  owner  of  the  land,  it  follows  that  if  such  island,  by  means  of 
gradual  accretions  to  it  becomes  joined  to  the  mainland,  the  island 
and  accretions  belong  to  the  state  or  its  grantee,  and  do  not  by  rea- 
son of  accretions  become  the  property  of  the  owner  of  the  mainland. 
An  excellent  illustration  of  this  rule  is  shown  in  Glassell  v.  Hansen, 
135  C'al.  547,  67  Pac.  964,  where  the  owner  of  lands  bordering  on  the 
Sacramento  river,  througli  a  patent  founded  on  a  Mexican  land  grant, 
sought  to  recover  in  ejectment  about  one  hundred  and  forty  acres  of 
land,  formed  by  accretion,  in  the  river.  It  appeared  that  an  island 
had  sprung  up  in  the  middle  of  the  river  opposite  plaintiff's  land,  and 
that  this  island  grew  by  reason  of  accretions  until  it  joined  plaintiff's 
land.  Referring  to  the  statutory  provision  (Civ.  Code,  sec.  1016)  that, 
"Islands  and  accumulations  of  land,  formed  in  the  beds  of  streams 
which  are  navigable,  belong  to  the  state,  if  there  is  no  title  or  pre- 
seriiitiou  to  the  contrary,"  the  court  said:  "The  island  was  formed  in 
the  river,  and  belonged  to  the  state  when  it  was  listed  as  swamp  and 
overflowed  lands  in  June,  1S77.  The  accretions  were  to  the  island, 
and  not  to  the  lands  described  in  plaintiff's  patent.  It  is  a  familiar 
doctrine  of  the  common  law  that  the  owner  of  land  bounded  by  a 
river,  being  exposed  to  the  danger  of  loss  from  its  floods,  is  entitled  to 
the  increment  which,  from  the  same  cause,  may  be  gradually  annexed 
to  it.  This  upon  the  principle  that  he  who  bears  the  incidental  bur- 
dens of  an  acquisition  is  entitled  to  its  incidental  advantages.  Every 
person  taking  a  grant  of  land  on  a  river  or  other  running  stream  takes 
the  risk  of  losing  a  portion  or  all  of  his  land  by  the  action  of  the 
elements;  on  the  other  hand,  he  takes  the  chance  of  gaining  and 
having  added  to  his  land  by  accretion  tlie  land  of  his  neighbor.  It 
is  also  elementary  that,  if  an  island  springs  up  in  a  navigable  stream, 
it  belongs  to  the  sovereign,  and  not  to  the  owner  of  the  laud  on  either 
of  the  banks  of  the  stream.  So  in  this  case  the  2>riueip]e  is  the  same 
wh'ther  the  island  existed  at  the  time  of  the  confirmation  of  thi- 
Mexican  grant  or  was  afterward  found  in  the  river,  li'  the  accre- 
tions had  been  to  plaintiff's  land,  and  had  gradually  extei-.iL'd  to  th^ 
island,  the  plaintiff  would  have  been  the  fortunate  one,  and  the  aecn  - 
tior.s  so  ailded  to  his  would  have  been  his  in  law.  This  would  have 
been  so  even  if  the  island  liad  been  by  imperceptible  de;^n-ees  washed 
away  and  wholly  added  ti)  the  lands  of  plaintiff.  But  while  th.' 
owiiL-rs  of  the  island  took  this   eham;e,   they   also   ure   entitled  to   the 
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benefits  of  the  new  made  land  added  to  their  own  and  thus  be<;oniing 
a  part  of  it." 

e.  Shores  and  Banks. — Those  cases  which  we  have  already  citod, 
while  discussing  the  extent  of  a  riparian  owner's  title  to  the  land  be- 
tween high  and  low  water  mark,  necessarily  bear  upon  the  respective 
rights  of  the  state  and  such  owners  to  exercise  dominion  over  the 
shore,  as  an  incident  to  ownership  in  the  soil,  and  need  not  be  again 
repeated.  So,  also,  the  cases  previously  considered  with  reference  to 
a  rijiarian  owner's  right  of  access  to  the  waters,  including  his  right 
to  construct  wharves  and  piers  out  to  the  navigable  portion  of  tiie 
stream,  cover  the  respective  rights  of  the  state  and  such  owner  to  use 
the  shore  for  purposes  incident  to  public  uses,  such  as  navigation  and 
fishery.  But  there  is  one  case  which  affords  an  interesting  illustra- 
tion of  an  exclusive  right  of  a  riparian  proprietor  in  the  seashore  as 
against  the  public  using  the  same  for  bathing.  In  Butler  v.  Attorney 
Central,  195  Mass.  79,  80  N.  E.  688,  7  L.  E.  A.,  N.  S.,  1047,  the  plain- 
tiff filed  a  petition  for  registration  of  title  to  an  estate  on  the  sea- 
shore. The  premises  included  a  vacant  unimproved  sandy  beach,  not 
exceeding  a  hundred  rods  in  width,  over  which  the  tide  ebbed  and 
flowed.  Questions  arose  at  the  hearing  in  regard  to  rights  claimed  by 
owners  of  neighboring  estates  along  the  shore,  and  by  the  attorney 
general  in  behalf  of  the  general  public,  to  use  the  beach  for  bath- 
ing, fishing,  fowling,  navigation  and  for  general  purposes.  The  lower 
court  ruled  that  the  public  had  no  right  to  cross  the  beach  or  shore 
for  any  purpose  other  than  navigation,  fishing  or  fowling.  The  attor- 
ney general  excepted  to  this  ruling  so  far  as  it  denied  the  public  a 
right  to  use  the  shore  between  high-water  mark  and  low-water  mark 
for  bathing.  The  petitioner  excepted  to  that  portion  of  the  ruling 
Avhich  accorded  to  the  public  the  right  of  fowling.  Both  exceptions 
were  overruled  by  the  supreme  court,  where  it  was  held  that  under  the 
common  law,  as  modified  by  the  colonial  ordinance  of  1041-47,  littoral 
owners  take  the  fee  to  their  portion  of  the  land  between  high  and 
low  water  mark  subject  to  the  easement  of  the  public  for  navigation 
and  free  fishing  and  fowling,  but  that  there  was  no  right  in  the  pjub- 
lic  to  use  the  premises  in  question  for  bathing  purposes.  Said  the 
chief  justice:  "We  think  there  is  a  right  to  swim  or  float  in  or  upon 
])uljlic  waters  as  well  as  to  sail  upon  them.  But  we  do  not  think  tiiat 
this  includes  a  right  to  use  for  bathing  purposes,  as  these  words  are 
commonly  understood,  that  part  of  the  beach  or  shore  above  low- 
Avater  mark,  where  the  distance  to  high-water  mark  does  not  excei.'d 
one  hundred  rods,  whether  covered  with  water  or  not." 

In  Carr  v.  Cariienter,  22  R.  I.  528,  48  Atl.  S05,  53  L.  R.  A.  333,  it 
was  held  tliat  the  right  to  the  seaweed  stranded  on  a  beach  belinv 
higli-water  mark  is  a  pri\-atc  right  in  the  shore,  belonging  to  the 
owner  of  the  land  bordering  on  the  beach.  But  one's  ownership  of 
mainland  on  the  shore  ol:  one  of  the  Great  Lakes  does  not  make  liim 
owni  r  of  an  ishmd  lying  therein  six  hundred  i'eet  from  the  shor'-: 
^^liorwo.id  V.  Commissioners  of  State  Laud  Uliice,  113  Alich.  2-7,  71 
Is.  W.  532. 
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m.    Conclusion. 

The  decisions  have  established  no  fixed  rule  as  to  whether  the  title 
of  riparian  proprietors  upon  the  freshwater  rivers  of  this  country 
extends  only  to  low-water  mark  or  to  the  thread  of  the  stream,  but  a 
majority  of  the  late  cases  in  the  state  courts  and  practically  all  of 
the  federal  courts,  sceia  to  iavor  the  rule  that  the  state  holds  the  title 
to  the  waters  and  beds  of  all  navigable  rivers  as  trustee  merely  for 
the  use  of  the  public;  and  that  this  trust  is  burdened  with  a  right  in 
the  riparian  owner  of  access  to  the  stream,  including  the  right  to  ex- 
tend his  land  to  the  point  of  navigability  by  means  of  wharves  and 
piers,  so  long  as  he  does  not  interfere  with  the  public  right  of  naviga- 
tion. It  also  seems  that  this  trust  in  the  state  can  never  be  placed 
entirely  beyond  the  direction  and  control  of  the  state.  Moreover,  the 
right  of  the  riparian  proprietor  in  the  water  and  lands  thus  held  in 
trust  by  the  state  is  more  than  a  mere  easement;  it  is  property  and 
is  valuable,  and  though  subject  to  state  control,  both  the  state  and 
the  riparian  owner  must  so  exercise  their  rights  as  not  to  disturb  or 
impair  the  enjoyment  of  the  other. 


FRANCIS  V.  SHEATS. 

[153  Ala.  468,  45  South.  241.] 

EXECUTION  SALE.— A  Sale  Under  Several  Executions,  One 
of  WLich  is  Void,  is  not  void,  but  only  irregular  and  voidable,  if  de- 
fective at  all,  on  seasonable  application,     (p.  63.) 

EXECUTION  SALE— CoUateral  Attack.— When  an  execution 
sale  is  entirely  void  it  may  be  incidentally  assaiJtd  and  set  aside  on 
a  bill  to  redeem;  but  if  the  sale  is  merely  voidable,  the  com[)laining 
party  must  either  make  his  motion  to  vacate  in  tiie  court  whence  tlie 
enforcing  process  emanated,  or  seek  relief  by  original  bill  in  equitv. 
(p.  64.) 

EXECUTION  SALE.— Where  a  Mortgagee  Acquires  Under  Exe- 
cution Sale  the  mortgagor's  right  of  redemption,  he  accjiiires  a  title 
in  fee  not  subject  to  det'easanee.      (p.  64.) 

MORTGAGE — Redemption  by  Junior  Mortgagee. — A  junior 
mortgagee  obtains  an  indefeasible  legal  title,  under  the  Alabama 
Code,  when  he  redeems  land  sold  under  the  senior  morrgagc.      (p.  64.) 

ESTATE  OF  DECEDENT— Right  of  Heir  to  Redemption.— A  n 
heir  may  pursue  his  remedy  to  effectuate  redemption  under  an  ecjuity 
descending  to  him.  notwitlistandiiig  the  administrator  has  begun  his 
■eti'orts  to  accomplish  statutory  redemption,      (p.  6.1.) 

EXECUTION  SALE. — A  Sale  of  Separable  Parcels  of  Property 
en  Masse  is  not  void,  but  seasonably  voidable,     (p.  67.) 

EXECUTION— Statement  of  Costs.— Section  1SS3  of  the  Ala- 
bama Code,  proviiling  for  the  stat'^meut  on  ;ui  execution  of  tlie  costs, 
has  no  application  to  executions  by  registers  of  chancery  courts,  (p. 
67.) 
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C.  C.  Harris  and  Callahan  &  Harris,  for  the  appellant. 
E,  W.  Godbey,  for  the  appellee. 

'*''*  ]\IcCTjETJjAX,  J.  Assuming  that  some  of  the  execu- 
tions under  which  it  is  insisted  appellant  Francis,  as  pur- 
chaser at  the  sale,  acquired  the  equity  of  redemption  of 
Sheats  in  certain  real  estate,  were  valid,  and  another  void,  it 
cannot  be  held,  with  reference  to  this  consideration  only,  that 
the  sale  was  invalid  and  that  no  rights  passed  to  the  pur- 
chaser thereat.  The  sale  w'as  had  under  four  executions ; 
but  it  by  no  means  resulted  that  the  sale  was  such  an  entirety 
as  that  the  voidness  of  one  of  the  executions  invalidated  the 
sale.  The  rule  is  well  declared  in  De  Loach  v.  Robbins,  102 
Ala.  288,  48  Am.  St.  Rep.  46,  14  South.  777,  whether  dictum 
or  not,  that  in  such  cases  the  purchaser  acquires  title  and 
that  the  sale  is  not  a  nullity.  This  principle  is  supported  in 
reason  and  by  many  respectable  authorities,  and  affirmed  by 
eminent  text-writers,  among  them  Freeman  on  Executions, 
section  325,  and  citations  in  note.  Hence  the  phases  of  the 
bill  resting  on  the  allegation  of  invalidity  of  the  sale  because 
one  of  the  executions  on  which  it  was  had  was  void  are  un- 
tenable; and,  as  far  as  the  stated  allegation  is  concerned,  the 
sale  invested  appellant  with  the  title  to  the  intestate's  equity 
of  redemption  as  sold.  Consequently  the  sale  was  not  void, 
but  irregular  and  voidable,  if  defective  at  all,  on  seasonable 
application. 

Conceding  that  the  facts  averred  in  the  bill  make  a  cast^ 
of  a  voidable  sale,  the  question  then  arises  whether,  on  a  bill 
the  paramount  purpose  of  which  is  to  redeem  from  an  al- 
leged mortgage,  a  merely  voidable  sale  under  '*'^  execution 
may  be  set  aside  as  an  incident  to  the  superior  purpose  of  n^-- 
demption.  This  court,  in  the  case  of  AYaldrop  v.  Friedman. 
90  Ala.  157,  24  Am.  St.  Rep.  775.  7  South.  510.  has  expressly 
decided  that  under  such  circumstances  a  collateral  attack  on 
the  execution  sale  is  attempted,  and  that  that  is  not  allow- 
able. This  rule  must  always  be  distinguished  from  that  per- 
mitting the  bill  to  redeem  to  include  the  setting  aside  of  an 
al)s(ilnt('ly  void  execution  sale,  whether  such  invalidity  re- 
sults from  an  underlj-ing  void  judgment  or  from  the  execu- 
tion itself.  The  case  of  Lyon  v.  Dees.  101  Ala.  700,  14  South. 
564,  pertains  to  the  latter  rule,  and  in  no  wise  conflicts  with 
the  announcement  made  in  Waldrop  v.  Friedman,  90  Ala. 
157.  24  Am.  St.  Rep.  775,  7  South.  510.  The  case  of  Lockett 
V.  Hurt,  57  Ala.  198.  Avas  on  1)111  filed  to  cancel  a  sheriff's 
(Iced  because  of  irrcmilarities  in  the  execution  sale  in  a  cause 
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wherein  the  purchaser  was  one  Hurt,  who  was  also  the  party 
from  whom  redemption  was  sought  and  whose  fraud  in  the 
sale  was  the  invalidating  circumstance.  It  is  obvious  that 
this  case  does  not  militate  against  the  soundness  of  the  rule 
in  this  connection  first  declared.  In  short,  the  principle  is 
that,  where  the  sale  is  entirely  void,  it  may  be  incidentally, 
in  a  proper  case,  assailed  and  set  aside  on  a  bill  to  redeem ; 
but  if  the  sale  is  onl}^  irregular  and  seasonably  voidable,  the 
party  complaining  must  either  make  his  motion  in  the  court 
whence  the  enforcing  process  emanates  to  vacate  the  sale,  or 
else  by  original  bill  in  ec^uity  seek  the  vacation  thereof.  The 
reasons  for  these  distinctions  between  the  two  remedies,  and 
controlling  their  respective  propriety,  are  clearly  stated  in 
Anhiston  Pipe  AVorks  v.  Williams,  106  Ala.  324,  54  Am.  St. 
Eep.  51,  18  South.  111. 

One  phase  of  the  bill  involves  the  character  of  title  or  right 
acquired  by  Francis  under  his  purchase  at  the  execution  sale. 
It  is  insisted,  in  line  with  this  theory  of  '*'"*  the  bill,  upon 
the  authority  of  Griggs  v.  Banks,  59  Ala.  311,  that  in  so 
purchasing  Francis,  then  occupying  the  relation  of  mort- 
gagee to  Sheats  as  his  mortgagor  in  the  property  in  which 
Sheats'  equity  of  redemption  was  sold  at  the  execution  sale, 
merely  removed  a  prior  encumbrance  on  the  premises,  and 
held  and  now  holds  them  in  trust  for  the  mortgagor,  or  his 
privies,  without  having  acquired  any  superior  or  adverse 
right  to  him  or  them  on  redemption.  If  we  understand  the 
Griggs-Banks  ease,  Banks  became,  before  the  sheriff's  sale 
thereunder,  the  owner  of  a  judgment  of  Holmes  and  Gold- 
thwaite,  the  first  lien  on  the  land  on  which  the  defendant  there- 
in (Gilmer)  had  executed  several  mortgages  to  secure  an  in- 
debtedness to  Banks.  The  judgment  so  acquired  by  Banks 
was  enforced  by  a  sale  of  the  property,  and  Banks  became  the 
purchaser.  Mrs.  Griggs,  who  had  a  lien  on  the  property, 
resultant  from  a  judgment  in  her  favor  in  an  action  com- 
menced by  levying  a  writ  of  attachment  suliordinate  to  Banl^s' 
acquired  right  under  the  Holmes  judgment  and  to  his  sev- 
eral mortgages,  filed  her  bill  to  redeem  and  asserted  her  riiiht 
to  eti'ect  redemption  by  paying  the  sum  bid  by  Banks  at  the 
execution  sale.  It  appears,  then,  that  Banks  purchnsed  a 
prior  encumbrance  to  his  mortgage  on  the  lands  invdlv;^]  .- 
and  on  this  status  this  court,  through  Briekell,  C.  J.,  said 
that  "the  appellee  Banks,  a  mortgagee,  had  a  clear  legal  rieht 
to  disengage  the  premises  from  their  prior  eneuinbrance  ei"- 

ated  by  the  levy  of  attachment Ilis  own   safety  and 

the  security  of  his  debt,  the  full  and  free  operation  of  the 


64  Amf.rican  State  Reports,  Vol.  127.     [Alabama, 

title  the  niort^ni^es  conveyed,  would  be  thereby  increased.  A 
mort^t;;i^ee,  thoniifh  clothed  with  the  legal  title,  is  in  a  large 
sense  a  trustee  for  the  mortgagor.  The  only  efrect  of  his  re- 
moval of  prior  encumbrances  on  the  mortgaged  premises  is 
that  he  liobis  tlicm  in  trust  for  the  mortgagor,  without  ac- 
quiring ■*'"'  thereliy  any  right  superior  or  adverse  to  that  of 
the  mortgagor,  whoi  he  comes  to  redeem.  [Italics  supplied.] 
Without  compensation  to  the  mortgagee,  he  will  not  be  per- 
mitted to  redeem Cullum  v.  Erwin,  4  Ala.  452 

Or  if  it  was  an  equity  of  redemption,  and  he  discharged,  as 
he  had  the  legal  right  to  do,  the  mortgage,  his  right  to  re- 
imbursement as  a  lawful  charge  would  be  undoubted." 

I'nder  this  authority,  earnestly  pressed  upou  our  attention, 
the  principle  deducible  is  that  a  mortgagee  will  be  held  a 
trustee  for  the  redeeming  mortgagor,  or  his  privy  in  right, 
wlicn  the  removed  encumbrance  on  the  subject  of  the  mort- 
gage is  prior  thereto,  and  when  on  redemption  the  duty  rests 
upon  the  proposed  redemptioner  to  reimburse  the  mortgagee 
for  his  outlay  in  removing  the  prior  encumbrance.  It  is  not 
decided  in  the  quoted  case  that,  in  the  purchase  by  a  mort- 
gagee of  the  equity  of  redemption,  he  thereby  becomes  a 
trustee  for  the  mortgagor  to  whom,  on  redemption,  reimburse- 
ment m'ust  be  made,  nor  that  by  so  purchasing  the  mortgagee 
acquires  no  right  or  title  antagonistic  to  that  of  the  mort- 
gagor. To  so  hold  would  repudiate  the  settled  doctrine  that 
a  mortgagee  may  buy,  either  directly  from  the  mortgagor  or 
at  execution  sale,  the  equity  of  redemption,  and  thereby  se- 
eiire  an  indefeasible  title  to  the  real  estate,  subject,  in  the 
latter  case,  to  statutory  redemption,  provided  the  transaction 
or  purchase  is  free  from  fraud  or  other  vitiating  circum- 
stances: 1  Jones  on  ]\Iortgages,  sec.  711.  Besides,  it  is  so 
<n'id('nt  as  to  only  need  mention  that  the  equity  of  redemption 
so  purchased  is  not  an  encumbrance  which  on  redemption  is 
a  lawful  charge,  the  payment  of  which  to  reimburse  is  a  con- 
dition of  redemption.  It  is  the  title  itself,  as  far  as  the  pro- 
posed redemptioner  is  concerned.  Such  being  the  rule,  it  is 
plain  that  the  principle  announced  in  Griggs  ^''®  v.  Banks, 
.'')9  Ala.  311,  has  no  application  in  this  instance,  and  for  the 
obvious  reason,  if  not  others,  that  if  the  mortgagee  (Francis) 
ae(|iiired  at  the  sale,  without  fraud,  oppression  or  other  in- 
validating action,  Sheats'  equity  of  redemption,  his  title  was 
in  fee,  and  not  subject  to  defeasance. 

Assuming,  without  affirming  it,  that  Brock  was  a  junior 
mortgagee  within  the  terms  of  the  redemption  statute  (Code 
189(),  sec.  ooOjj,  and  as  such  effected  statutory  redemption 
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from  the  purchaser  at  the  foreclosure  sale  under  the  Sheats- 
Scott  mortgage,  we  are  of  the  opinion,  and  so  hold,  that  the 
legal  and  only  effect  of  that  redemption  was  to  invest  Brock 
with  the  indefeasible  legal  title  to  the  property.  In  the  case 
of  Owen  V.  Kilpatrick,  96  Ala.  421,  11  South.  476,  this  court 
points  out  some  of  the  distinctions  made  in  these  redemption 
statutes,  and  construes  some  of  the  provisions  therein  con- 
tained, among  them  that  no  privilege  is  thereby  accorded  any 
member  of  the  classes  mentioned  in  the  statute  to  redeem 
from  one  of  that  or  another  cla.ss,  except  with  respect  to  judg- 
ment creditors  in  the  manner  following."  Section  3506  fixes 
the  duty  of  surrender  of  possession.  Section  3507,  made 
available  to  the  junior  mortgagee,  among  others  named,  by 
the  use  of  the  term  "in  manner  following,"  provides  for  the 
payment  or  tender  of  the  purchase  money  and  interest  thereon 
and  lawful  charges,  and  that  "such  payment  or  tender  has 
the  effect  to  reinvest  him  with  the  title."  And  section  3508 
creates  a  special  and  speedy  remedy  upon  the  conditions  there 
stated,  for  the  recovery  of  the  possession  of  the  land.  Not- 
withstanding some  of  the  terms  used  in  these  statutes  appear 
inapt  in  application  to  other  classes  of  redemptioners,  j^et  it 
is  evident  that  the  purpose  and  intent  was  and  is  as  stated. 
Such  being  the  result  of  Brock's  redemption,  assuming  that 
lie  had  the  right  as  a  ^''^  junior  mortgagee  so  to  do,  Francis 
was  a  purchaser  from  Brock,  both  of  whom  were,  by  the 
foreclosure,  bereft  of  any  relation  to  Sheats,  since  he  (Sheats) 
was  by  that  foreclosure  denuded  of  any  interest  or  right  in 
the  property  save  the  unavailed  of  privilege  of  statutory  re- 
demption. Furthermore,  if  Francis'  mortgage  from  Sheats 
was  executed  subsequent  to  the  foreclosure  of  the  Scott  mort- 
gage, no  relation  of  mortgagor  and  mortgagee  ever  existed, 
under  Sheats'  mortgage  to  Francis,  because  Sheats  was  de- 
prived by  the  foreclosure  of  any  right  or  interest  in  the 
property  which  he  could  convey  by  mortgage  to  Francis. 
After  Brock's  redemption  from  the  purcliaser,  Sheats  himsalf 
had.  as  said,  no  statute  conferred  privilege  or  right  otlierwise 
to  redeem  from  Brock:  Owen  v.  Kilpatrick,  96  Ala.  421,  11 
South.  476.  It  follows,  in  this  aspect  of  the  bill,  that  Sheats' 
heirs  cannot  redeem  from  Franc-is,  who  holds  the  property 
under  an  independent  title  and  right,  unless  vitiated  by  some 
conduct  or  act  of  Francis  of  which  we  are  unacquainted  by 
this  bill. 

"We  cannot  concur  in  the  view  tliat  the  pronounced  effort 
of  the  administrator  to  redeem  under  the  statute  had  the 
effect  to  deny  to  the  lieirs  the  right  to  assert,  if  so  entitled, 
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the  equity  of  redemption  pa-ssin?  to  tliem  upon  the  death  of 
the  intestate.  AVe  are,  of  coui-se,  mindful  of  the  rij^'ht  of 
the  personal  rei)re.sentative  to  subjeet  the  lands  of  a  decedent 
to  the  payment  of  debts  against  the  estate,  and  any  aiTirmative 
and  effective  act  to  that  end  on  his  part  will  suflice.  But 
that  principle  is  in  no  wise  infracted  when  it  is  held  that  the 
heir  may,  wliere  warranted,  pursue  his  remedy  to  effectuate 
redemption  under  an  equity  descending  to  him,  notwith- 
standing the  administrator  has  begun  his  efforts  to  ac- 
complish statutory  redemption.  The  attempt  at  statutory 
redemption  is  in  no  sense  an  effective  and  affirmative  act 
looking  to  the  payment  of  the  debts  of  the  estate,  though 
^'**  such  may  be  the  ultimate  purpose.  If  effectuated,  it  but 
reinvests  the  title  to  the  land  in  the  heir,  not  the  personal 
representative,  which,  to  be  appropriated  to  the  payment  of 
the  debts,  must  in  the  manner  provided  be  sub.jected  thereto. 
It  would,  indeed,  be  a  strange  departure  from  established 
])rinciples  to  permit  the  vested  interest  of  an  heir  in  real  es- 
tate to  be  devested  or  rendered  nugatory  by  the  ex  parte  act 
of  the  personal  representative.  This  can  be  done  only  after 
the  heir  has  had  his  day  in  court. 

There  is  no  merit  in  the  insistence  that  the  doctrine  of  es- 
toppel binds  Francis  in  respect  of  the  lands  in  which  he  was 
to  join  as  grantor  with  Sheats.  Even  a  grantee  who  takes 
under  a  deed-poll  is  not  so  bound:  Cooper  v.  Watson,  73  Ala. 
252. 

We  deem  it  unnecessary,  in  view  of  the  conclusions  an- 
nounced, to  treat  other  possible  questions  raised  by  the  de- 
murrer. It  results  that  the  demurrers  to  the  bill,  rested  on 
the  principles  discussed,  were  well  taken,  and  should  have 
been  sustained.  The  decree  will  therefore  be  reversed  and 
one  here  rendered  sustaining  them. 

Tyson,  C.  J.,  and  Haralson,  Dowdell,  Simpson  and  An- 
derson, J.J.,  concur. 

ON    REHEARING. 

McCLEFjIjAX,  J.  The  solicitor  for  appellee  has  kindly 
brought  to  our  attention,  in  his  application  for  a  rehearing, 
the  fact  that  in  tlie  original  opinion  the  record  was  errone- 
ously tfiken  to  present  a  case  where  the  execution  sale,  aft'ect- 
lUii:  all  the  jmipei'ty,  was  had  under  executions  some  of  whidi 
were  valid  and  some  invalid.  It  appears  from  the  recoi'd 
that  all  of  tli(^  lands  were  not  ^"^^  sold  under  all  of  the  ex- 
ecutions, but  that  only  the  execution  issuing  in  the  case  of 
Sheats  v.  Sheats  was  levied  on  all  the  lands  described  in  the 
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bill,  and  the  sale  had  under  that,  as  well  as  under  the  other 
executions  running  against  C.  C.  Sheats,  and  which  were 
levied  only  on  part  oi'  the  lands  described  in  the  bill.  Every 
objection  to  the  validity  of  the  sale  under  the  several  execu- 
tions mentioned  in  the  bill,  except  with  respect  to  the  abseiieo 
of  an  itemization  of  costs  on  the  Sheats  v.  Sheats  execution, 
to  which  objection  we  will  later  refer,  are,  at  most,  mere  ir- 
regularities, which  might  have  been  the  basis  for  a  seasonable 
application  to  set  the  sale  aside.  For  instance,  a  sale  of  sef)- 
arate  parcels  of  property  en  masse,  under  execution,  is  not 
void,  but  seasonably  voidable:  Anniston  Pipe  Works  v.  Will- 
iams, lOG  Ala.  333,  54  Am.  St.  Rep.  51,  18  South.  111.  The 
reason  therefor  is  set  out  in  the  case  cited,  wherein  it  adopts 
the  expression  in  section  296  of  Freeman  on  Executions.  The 
execution  in  the  case  of  Sheats  v.  Sheats  was  issued  out  of 
the  chancery  court  of  INIorgan  county.  Francis  bought  at  the 
sale  had  thereunder.  The  appellees  (complainants)  assert 
that  this  execution  was  void,  because  the  costs  in  the  cause, 
going  in  to  compose  the  sum  directed  to  be  made  thereby  out 
of  the  property  of  C.  C.  Sheats,  were  not  itemized  thereon  as 
required  by  Code  of  1896,  section  1883.  The  itemization  at- 
tempted to  be  indorsed  on  that  execution  is  manifestly  in- 
sufficient, if.  as  appellees  insist,  the  cited  section  is  applicable 
to  executions  issuing  out  of  the  chancery  courts  of  the  state. 

Section  1883  of  the  Code  of  1896  provides  that  "at  the  foot, 
or  on  some  part  of  the  execution,  the  clerk  must  state,  in  in- 
telligible words  and  figures,  the  several  items  composing  the 
bill  of  co.sts.  and  without  such  copy  of  the  bill  of  costs,  the 
execution  is  illegal,  and  shall  not  be  levied."  And  section 
857  of  the  present  Code  '**'^  provides  that  "courts  of  chan- 
cery are  authorized  to  issue  such  process,  mesne  and  final,  as 
has  been  used  in  such  courts;  and  all  writs  for  the  collection 
of  money,  to  obtain  the  possession  of  land  or  personal  prop- 
erty, in  use  in  the  common-law  courts,  are  to  he  adapted  to 
the  execution  of  decrees  in  the  courts  of  chancery."  The 
latter  section  first  appears  in  the  Code  of  18.')2,  and  has  come 
down  unaltered  to  the  Code  of  1896;  and  the  former  section 
(1883)  first  appeared,  in  its  present  form  and  breadth,  in 
the  Code  of  188(5.  It  is  obvious  that  section  1883.  in  its  let- 
ter, ha.s  no  application  to  executions  i.ssiiecl  l)y  rcLristers  of 
chancery  courts.  It  expressly  refers  to  clerks,  and  tlirouLih- 
out  our  written  law,  statutory  or  otherwise,  tlio  I'CL^istcr  is 
recognized  as  a  distinct  official,  with  distinct  furirtiMus  ]icr- 
taining  to  a  distinct  tribunal,  from  tlic  c!erk.  llrii-'c  tlie 
application  to  chancery  exi'culions  of  llie  [M'ovisions  of  s-cliou 
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1883  must  depend  entirely  upon  the  inquiry  whether  section 
857  embraces  the  provisions  of  section  1883  within  those  to  be 
adapted  to  the  enforcement  of  decrees  rendered  by  chancery 
courts.  In  Allen  v.  Allen,  80  Ala.  154,  construing?  what  is 
the  final  provision  in  section  857  of  the  Code  of  1896,  it  was 
said:  "The  purpose  of  this  truism,  in  our  opinion,  was  to 
assimilate  the  whole  system  of  executing  the  judiirments  of 
the  chancery  courts  to  that  prevailing  in  our  circuit  courts, 
as  far  as  practicahle  (italics  supplied),  and  to  allow  in  each 
court  like  writs  of  execution  in  like  cases."  That  expression 
is,  of  course,  sound.  But  the  opinion  is  entertained  that  the 
very  general  provision  requiring,  where  practicable,  the  adap- 
tation of  the  circuit  court  system  for  the  execution  of  judg- 
ments rendered  therein  to  the  enforcement  of  decrees  in 
chancery  courts,  does  not  import  a  legislative  intent  to  em- 
brace the,  in  nature,  penal  provisions  of  section  ^-"^^  1883  as 
within  the  system  assimilated  under  the  provisions  of  section 
857. 

Such  a  statute  as  section  1883  cannot  be  extended  in  ap- 
plication, by  implication  or  by  a  construction  of  dubious  sup- 
port in  legislative  purpose,  to  conditions  not  clearly  expressed 
to  be  within  its  purview.  The  declared  effect  of  section 
1883  is  to  invalidate  any  sale  attempted  to  be  made  under  an 
execution  not  bearing  the  statement  of  the  costs  as  re(j[uired 
thereby.  Hov/ever  fair  may  be  its  conduct,  and  however  full 
may  be  the  price  obtained  at  a  sale  thereunder,  the  purchaser 
takes  no  title,  acquires  no  right,  if  the  execution  does  not 
show  a  compliance  with  section  1883  as  to  the  indorsed  state- 
ment— itemization— of  the  costs.  Indeed,  a  failure  to  so  item- 
ize the  costs  operates  to  defeat  any  sale  souglit  to  be  effected 
under  the  illegal  writ,  regardless  of  the  insiunifif-anee,  as 
compared  with  the  bid  sum,  of  the  unlawfully  aggregated  sum 
of  separable  items  of  costs.  There  is  no  escape  from  the 
stated  result,  because  it  is  thus  emphatically  written  by  the 
legislature,  the  right  of  which  to  so  provide  has  not  been 
questifuied.  AVorking  such  consequences  as  section  1SS3  does, 
we  must  decline  to  hold  those  C()nse(|uenees,  flowing  directly 
from  a  violation  of  section  1883,  which  speaks  alone  of  the 
clerk'.  a!)d  not  the  register,  to  have  been  within  the  legislative 
intent,  when,  al'trr  upward  of  thirty  years'  existinice  of  the 
substance  and  letter  of  section  857,  without  the  existence  of 
what  is  now  the  (in  ctVeet)  penalizing  clause  of  section  1883, 
the  lawmal<ers  I'cDronuilgated  the  elder  statute,  but  left  it 
sileiit  as  rcquiriim-  the  adaptation  of  so  serious  and  fatal  (in 
the  event)  requirement  as  section  1883  carries.     The  assimila- 
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tion  of  the  circuit  court  system  to  the  execution  of  flporecs 
may  be,  aud  was  for  many  decades,  and  is  thoroughly  ac- 
complished, to  the  *^^  advantage  of  the  latter  tribunal,  with- 
out the  inclusion  of  section  1883  as  within  the  assimilated 
system.  The  motive  for  the  requirement  made  by  section 
1883  has  been  strongly  stated  here  in  cases  arising  on  execu- 
tions issued  out  of  courts  of  law,  but  the  justness  of  this 
motive  and  reason  cannot  supply,  in  this  instance,  the  ab- 
sence of  a  more  clear  legislative  intent  to  lay  the  duty  and 
penalty  of  section  1883  upon  writs  emanating  from  our  chan- 
cery courts. 

Accordingly,  on  the  case  made  by  this  bill,  Francis  became 
the  purchaser  at  the  execution  sale  of  all  the  right,  title  or 
interest  of  C.  C.  Sheats  in  the  lands  described  in  the  bill; 
and  hence,  under  the  principles  declared  in  the  original  opin- 
ion, the  heirs  at  law  of  Sheats  (complainants)  cannot  redeem 
from  Francis  until  by  seasonable  and  appropriate  action,  here- 
tofore indicated,  the  sale  in  question  is  set  aside. 

The  application  for  rehearing  is  therefore  denied. 

Tyson,  C.  J.,  and  Haralson,  Simpson,  Anderson  and  Den- 
son,  JJ,,  concur. 


A  Sheriffs  Sale  Made  Under  Two  Executions  is  good  if  either  is  valid : 
De  Loach  v.  Eobbins,  102  Ala.  28-8,  48  Am.  St.  Kep.  4(5. 

Proceedings  Under  a  Voidable  Execution  cannot  be  attacked  collater- 
ally: Bernhardt  v.  Brown,  122  N.  C.  587,  65  Am.  St.  Eep.  725.  See, 
also,  Abies  v.  Webb,  1S6  Mo.  233,  105  Am.  St.  Kep.  610. 

Every  Presumption  is  Indulged  in  Favor  of  the  Regularity  and  Valid- 
ity of  Execution  Sales:  Neal  v.  Nelson,  117  N.  C.  393,  53  Am.  St.  Rep. 
590;  Bradley  v.  Sandilands,  66  Minn.  40,  61  Am.  St.  Kep.  386;  Cronk- 
hite  V.  Buchanan,  59  Kan.  541,  68  Am.  St.  Kep.  379. 


SILVEY  &  CO.  V.  VERNON. 

[153  Ala.  570,  45  South.  68.] 

FRAUDULENT  COlSrVEYANCE— Husband  and  Wife.— Wh era 
a  creditor's  bill  is  brought  to  subject  land  conveyed  by  a  third  person 
to  the  v?ife  of  an  insolvent  debtor,  the  burden  is  on  her  to  prove  that 
she  paid  the  consideration  out  of  her  separate  funds,     (p.  70.) 

Bill  against  F.  H.  Vernon  and  his  wife  to  subject  to  the 
payment  of  the  complainants'  debt  certain  real  estate  al- 
leged to  have  been  purchased  with  the  funds  of  the  husband 
and  title  taken  in  the  name  of  his  wife.     The  indelitcdness 
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and  innrriaofe  were  admitted,  but  it  was  denied  in  tlie  answer 
tliat  the  property  was  purchased  with  the  husband's  funds. 
From  a  decree  dismissing  the  bill  the  complainants  appeal. 

Powell  &  Blaclcburn,  for  the  appellant. 

John  II.  IMiller  and  Edmund  II.  Dryer,  for  the  -appellee. 

^~^  ]\IcCLELLAN,  J.  On  a  bill  filed  by  an  existing  credi- 
tor (at  the  time  the  transaction  assailed  took  place)  to  subject 
real  estate  conveyed  by  a  third  person  to  the  wife  of  the  in- 
solvent debtor,  the  onus  to  prove  that  the  ^'^^  consideration 
was  afl'oi'ded  alone  by  her,  out  of  her  separate  estate,  and 
not  by  the  husband,  passes  to  and  rests  upon  her  when  cover- 
ture of  the  debtor  and  the  grantee,  insolvency  of  the  debtor, 
and  the  existence  of  indebtedness  are  shown  or  admitted. 
This  principle  is  expressly  decided  in  Kelley  v.  Connell,  110 
Ala.  543,  18  South.  9.  The  relation  obtaining  between  the 
insolvent  husband  and  the  grantee,  the  wife,  operate  to  raise 
the  presumption  that  the  consideration  for  the  conveyance 
moved  from  him,  and  not  from  her.  As  said  in  the  Kelley- 
Connell  case,  "a  distinction  is  taken  where  that  relation  does 
exist,  and  it  is  well  established  that  in  such  case  the  pre- 
sumption is  that  the  consideration  moved  from  the  husband, 
and  to  overcome  this  presumption  the  wife,  grantee  in  the 
conveyance  from  the  third  person,  must  affirmatively  show 
that  the  consideration  moved  from  her;  that  she  paid  the 
purchase  money  with  her  own  funds,  and  not  with  the  funds 
of  her  husband  directly  or  indirectly."  The  cause  was  sub- 
mitted, so  far  as  this  question  is  concerned,  on  bill  and  answers. 
The  indebtedness  and  the  insolvency  of  the  debtor  and  cover- 
ture being  admitted,  the  burden  was  hers  to  rebut  the  pre- 
sumption attending.  This  she  did  not  do,  and  so  the 
complainant  was  entitled  to  the  relief  prayed. 

It  follows  that  the  decree  of  the  chancellor  in  dismissing 
the  bill  will  be  reversed,  and  one  will  be  here  rendered  grant- 
ing the  relief  sought  by  the  bill,  to  which  end  the  conveyances 
to  respondent  Frances  Honora  Vernon,  describing  the  lands 
nuMit lolled  in  paragraph  7  of  the  bill,  are  hereby  canceled, 
and  the  said  real  estate  is  declared  subject  to  sale  for  the 
sa1i>i'aet ion  of  complainant's  demand,  unless  within  thirty 
days  after  th(>  enrollment  of  this  decree  the  said  demand  is 
]iai(l,  togetluT  with  the  costs  here  and  in  the  court  below. 

Tyson.  C.  J.,  and  Simpson  and  Anderson,  JJ.,  concur. 

As  AiKiiii.st  llic  Crrtlitars  of  a  Husband,  tlio  burden  rests  upon  the 
wii'c  t(i  l'^l  lihlisli  till'  i'(iii^ 'ulerat  ion  for  a  con  ,i'v;;ncc  to  lu  r  t'l'oui  huu: 
Aduue  \'.  8]^nncei',  G2  JS.  .J.   Im^.  782,  90  Am.  tSt.   l\('{).  484,  and   note. 
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FITZPATRICK  SQUARE  BALE  GINNING  COMI»ANY  v. 

McLANEY. 

[153  Ala.  58(5,  44  South.  1023.] 

MASTER  AND  SERVANT.— A  Wrongfully  Discharged  Em- 
ploye does  not  Lose  his  right  of  action  by  obtaining  other  employ- 
nient,  or  by  failing  to  obtain  it  when  he  could  do  so,  but  the  employer 
niav  show  tliese  facts  in  order  to  reduce  the  amount  of  recovery. 
(p."74.) 

MASTER  AND  SERVANT— Wrongful  Discharge.— A  Plea  Set- 
ting Forth  a  contract  of  employment,  and  a  wrongful  discharge  of  the 
employe  and  his  readiness  to  comply  with  the  contract,  is  a  sufficient 
answer  to  an  action  by  the  employer  against  the  emi)loye  for  money 
had  and  received.  The  plea  need  not  aver  that  the  employe  failed 
to  obtain  other  employment  after  a  reasonable  effort,  since  such  fail- 
ure can  be  used  only  in  reduction  of  damages,  and  is  the  subject  of 
replication  by  the  plaintiff,     (p.  74.) 

MASTER  AND  SERVANT— Wrongful  Discharge— Evidence.— 
Where  an  employer  brings  an  action  against  his  emjiloye  for  money 
had  and  received,  anil  tlie  employe  defends  on  the  ground  that  the 
money  was  due  on  account  of  his  wrongful  discharge,  and  the  em- 
ployer replies  that  the  employe  failed  to  give  his  wliole  attention  to 
the  employment,  the  employe  may  show  tliat  after  his  discharge  the 
employer  engaged  a  representative  of  a  comjjetitor  and  permitted  him 
to  serve  both  employers,     (p.  74.) 

MASTER  AND  SERVANT— Modification  of  Contract  of  Em- 
ployment.— A  com])]eted  contract  of  emnloN'ment  is  not  modifiod  by  a 
subs^equent  letter  from  the  employer  to  the  employe  which  tlie  latter 
retains  without  repudiation,      (p.  75.) 

MASTER  AND  SERVANT — Condonation  of  Employe's  Derelic- 
tion.— An  emi)!i>yer  who  retains  an  employe  after  knowledge  oi  his 
dereliction  of  duty  may  thereby  lose  the  riglit  to  discliarge  him  there- 
for,    (p.  76.) 

INSTRUCTION — Abstract  Charges. — While  the  trial  court  will 
not  be  reversed  for  refusing  abstract  cliargcs,  it  will  not  be  reversed 
for  giving  them  unless  the  jury  is  thereby  misled  to  the  prejudice  of 
the  appellant,     (p.  76.) 

Action  for  money  had  and  received.  From  a  .iudsrment  for 
tb.e  defendant  the  plaintitf  brings  this  appeal.  The  first  count 
of  the  complaint  is  for  money  had  and  received.  The  sec- 
ond count  alleges  an  employment  of  the  defendant  by  the 
I)laintitf,  and  the  receipt  of  various  amounts  of  money  by  the 
defendant  from  the  plaintiff  by  virtue  of  the  employment  to 
be  used  in  the  plaintiff's  business.  The  defendant,  among 
otlier  pleas,  filed  special  plea  No.  3  as  follows:  "Now  comes 
tlu'  ilefendant.  and  as  a  defense  to  the  action  of  th(^  plain- 
titV  saith  that  at  the  time  said  action  was  conniKMiccd  the 
jilaintitf  was  indebted  to  him  in  the  sum  of  one  hundred  and 
tliirty-five  dollars,  due  by  the  plaintiff  to  the  defendant  from 
Sei)tember  20.  1900.  to  December  13,  1906.  as  dam;iLa^s  dut^ 
by  the  plaintiff  to  the  defendant,  in  this:  That  on  the  six- 
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teenth  day  of  August,  1906,  a  contract  or  agreement  was 
entered  into  between  the  plaintiff  and  the  defendant,  whei-eby 
the  defendant  was  to  work  for  and  labor  for  the  plaintill'  as 
superintendent  of  its  ginnery  plant  at  Fitzpatrick,  Alabama, 
for  the  period  of  five  months  from  said  date,  at  the  rate  of 
fifty-five  dollai-s  per  month,  and  that  on  the  twenty-ninth  day 
of  September,  1906,  the  defendant  was  discharged  by  plain- 
tiff witliout  fault  on  his  part,  and  that  from  said  time  until 
the  expiration  of  the  period  covered  by  said  contract  the  de- 
fendant held  himself  ready  to  perform  the  services  which  he 
contracted  to  perform,  which  he  hereby  offers  to  set  off  in 
the  sum  of  one  hundred  and  thirty-five  dollars  and  sixty-six 
cents  as  due  by  plaintiff  to  defendant  for  services  from  Sep- 
tember 29,  1906,  to  December  13,  1906,  against  the  demands 
of  the  plaintiff,  which  sum  is  still  due  the  plaintiff  by  the 
defendant  and  unpaid."  Demurrers  to  this  plea  were  over- 
ruled. 

There  was  evidence  of  an  employment  of  the  defendant  by 
the  plaintiff  to  superintend  its  ginnery  during  the  season  for 
about  five  months,  satisfactory  service,  at  fifty-five  dollars  a 
month.  The  general  manager  testified  as  to  the  verbal  con- 
tract, and  that  he  afterward,  as  w^as  his  custom,  wrote  a  letter 
confirming  the  contract.  He  testified  further  that  the  defend- 
ant was  to  give  his  entire  time  and  attention  to  the  business, 
and  in  so  doing  was  to  make  daily  reports  on  blanks  to  be 
furnished.  Thirty-one  of  these  were  made,  but  the  conten- 
tion was  made  that  fourteen  of  them  were  signed  by  some 
person  other  than  the  plaintiff.  The  letter  referred  to  is  as 
follows : 

"August  16,  1906. 
"Mr.    Robert    McLaney,    Superintendent,    Fitzpatrick,    Ala- 
bama : 

"In  accordance  with  our  conversation  this  morning,  we 
will  give  you  $55  per  month  as  superintendent  to  take  charge 
of  the  Fitzpatrick  ginnery  for  the  season  of  1906-07,  which 
will  comprise  about  five  months ;  satisfactory  service  in  the 
meantime.  I  am  writing  the  Atlanta  office  by  today's  mail 
to  send  you  check  for  $150  for  current  expenses  and  to  pay 
for  wood  as  it  comes  in,  so  will  ask  you  to  take  receipts  for 
everything,  keeping  a  correct  record  of  the  same,  and  for- 
ward receipts  to  me  as  you  get  them,  until  I  can  get  down 
there  to  start  you  off.  Please  acknowledge  receipt  of  this 
letter." 

This  letter  was  not  answered. 
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In  charging  the  jury  the  court,  among  other  things,  s.iid 
"that  in  determining  whether  or  not  the  contract  made  be- 
tween the  plaintiff  and  the  defendant  contained  a  provision 
for  satisfactory  services,  if  they  believe  from  the  evidences 
that  the  contract  between  the  plaintiff  and  the  defendant 
was  completed  at  Fitzpatrick  at  the  time  testified  to,  and  no 
stipulation  was  then  made  for  his  services  being  satisfactory, 
they  could  not  consider  said  term  'satisfactory  service'  as  be- 
ing part  of  the  contract,  even  though  the  general  manager 
of  the  plaintiff  on  the  same  day,  after  his  return  to  Union 
Springs  from  Fitzpatrick,  wrote  the  defendant  the  letter  of- 
fered in  evidence,  whicli  stated  that  defendant's  employment 
was  subject  to  satisfactory  service.  If  the  contract  was  made 
at  Fitzpatrick,  and  contained  no  agreement  or  understand- 
ing that  the  defendant's  services  should  be  satisfactory,  the 
plaintiff  could  not  incorporate  that  term  in  the  contract 
afterward  by  writing  the  letter  offered  in  evidence,  and  the 
fact  that  the  letter  was  received  by  the  defendant  on  the  same 
day,  and  no  objection  to  its  terms  was  made  by  him  to  the 
plaintiff,  did  not  bind  him  or  make  the  letter  a  part  of  the 
contract,  even  though,  after  it  was  received  by  him,  he  con- 
tinued in  the  service  of  the  plaintiff;  and  if  the  contract  had 
been  previously  made  at  Fitzpatrick,  as  testified  to  by  the 
defendant,  it  was  not  incumbent  upon  him  to  take  any  notice 
of  said  letter."  "That  if  the  jury  believe  from  the  evidence 
that  the  defendant  had  failed  himself  to  make  out  and  sign 
the  daily  report  which  had  been  required  of  him,  and  had 
permitted  others  to  perform  his  dutj''  for  him,  such  derelic- 
tion of  duty,  if  known  to  the  plaintiff  at  the  time  it  occurred, 
may  have  furnished  a  sufficient  ground  for  the  discharge  of 
the  defendant;  but  the  plaintiff  could  not,  after  a  knowledge 
of  such  dereliction  of  duty  and  after  it  had  reasonable  time 
and  opportunity  to  discharge  him,  continue  the  defendant  in 
its  services  and  subsequently  discharge  him,  and  give  as 
ground  or  reason  for  his  discharge  such  previous  dereliction 
of  duty."  "That  if  the  plaintiff  knew  of  any  dereliction  of 
duty  or  violation  of  his  contract  on  the  part  of  Mr.  ]^IcLaney, 
and  after  such  knowledge  came  to  it  and  it  had  reasonabb' 
time  and  opportunity  to  discharge  him,  and  it  continued  biiu 
in  its  services,  it  could  not  afterward  discharge  him  on  ne- 
count  of  such  violation  or  dereliction  of  duty;  and  tliat  thf 
retention  of  the  defendant  in  its  service  after  the  knowb^d:,  • 
of  such  dereliction  of  duty  had  come  to  it.  and  it  had  li.!'; 
reasonable  time  and  opportunity  to  discharge  bim.  anioujiti^  ' 
to  a  condonation  of  such  dereliction  of  duty,  and  it  could  n-  l 


74  American  State  IvEroRxs,  Vol.  127.     [Alabama, 

(lisoharcre  him  and  offer  in  defense  of  such  diseharge  the  dere- 
liction of  duty  whieh  it  had  previously  known." 

J.  D.  Norman,  for  tlie  appellant. 

Tom  S.  Frazer,  for  the  appellee. 

^"*  ANDKRSOX,  J.  An  employe  wrongfully  diseharged 
does  not  lose  his  right  of  action  acfainst  his  employer  by 
r,!»a  reason  of  having  sought  and  obtained  employment,  or 
for  failing  to  obtain  employment  when  he  could  have  done  so. 
The  defendant  may  reduce  the  amount  of  recovery  by  show- 
ing such  other  employment,  or  that  plaintiff  might  have  ob- 
tained other  employment  by  the  exerci.se  of  reasonable 
diligence;  but  these  facts  could  not  be  used  to  defeat  entirely 
plaintiff's  cause  of  action:  Wilkinson  v.  Black,  80  Ala.  329; 
]\lorris  M.  Co.  v.  Knox,  96  Ala.  320,  11  South.  207;  Troy  F. 
Co.  V.  Logan,  96  Ala.  619,  12  South.  712.  The  defendant's 
plea  of  setoff.  No.  3,  set  up  a  good  cause  of  action,  to  wit,  the 
contract  and  breach  by  the  plaintiff,  and  the  defendant's 
readiness  and  willingness  to  comply  with  same,  and  it  was  not 
necessary  for  it  to  aver  that  the  defendant  failed  to  obtain 
other  employment  of  a  similar  character  after  making  a  rea- 
sonable effort  to  do  so.  Said  failure  could  be  used  only  in 
reduction  of  damages,  and  was  the  subject  of  replication  by 
the  pbiintiff,  rather  than  an  essential  averment  to  establish  the 
breach  relied  upon  in  the  plea  of  setotf:  Lang  v.  Waters" 
Admr..  47  Ala.  624.  The  trial  court  did  not  err  in  overruling 
tlie  demurrer  to  this  plea. 

The  trial  court  did  not  err  in  permitting  the  defendant  to 
]>rove  that  Porter  Jones  was  buying  seed  and  acting  as  the 
repi-esentative  of  the  Southern  Oil  Company  at  the  same  time 
thi'  defendant  was  working  for  plaintiff,  and  that  immediately 
after  defendant  was  discharged  the  plaintiff  employed  said 
Jones  Mild  permitted  him  to  continue  to  represent  the  South- 
ern <)il  C()!ni)any,  as  well  as  plaintitf.  There  was  a  conlliet 
between  the  defendant's  evidence  and  that  of  Sheftall,  the 
t;eTH'r;il  manager  for  the  plaintiff,  both  as  to  the  nature  of 
llie  contraet  and  a  failure  of  defendant  to  comply  therewith. 
The  fact  that  innnediately  upon  defendant's  disehari;e  the 
[)hiintifT  eniphiycd  the  representative  of  a  comj^etitive  "'"^  seed 
buyei-  and  permitted  liim  to  serve  l)oth  mastei*s  creates  an 
inference  that  the  two  concerns  were  acting  in  concert,  and 
eoidd  accomplish  with  one  nuin  what  had  previously  required 
tlie  service  of  two,  and  was  a  fact  to  be  considered  by  the 
jury   in   ascertaining  the  true  contract,   and   whether  or  not 
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there  was  a  breach.  If  the  plaiiitifT  had  reasons  for  pjettin^ 
rid  of  the  defendant,  re<rardless  of  a  breach  of  the  contract, 
this  would  be  a  fact  tendinj^  to  corroborate  the  defendant, 
and  goinjj:  to  the  discredit  of  Sheftall,  the  manager  and  witness 
for  the  i)Iaintift'. 

The  trial  court  did  not  err  in  refusing  to  permit  the  de- 
feiulant  to  answer  plaintiff's  question,  "Have  you  used  or 
appropriated  to  your  own  use  this  sum  of  money  which  you 
state  you  refused  to  turn  over  to  the  plaintiff?"  Whether 
or  not  the  action  of  the  court  was  justified  in  this  ruling,  be- 
cause an  answer  to  the  question  would  incriminate  the  wit- 
ness, we  need  not  decide,  as  the  ruling  can  be  justified  upon 
another  ground.  The  answer  would  have  been  utterly  imma- 
terial. The  defendant  had  just  admitted  that  he  withheld 
the  amount  and  that  there  had  been  a  demand  and  refusal. 
This  fact  had  been  testified  to  both  by  the  defendant  and 
Sheftall,  and  over  it  there  was  not  the  slightest  conflict.  If 
he  rightfully  withheld  the  money,  it  made  no  difference 
whether  he  had  used  it  or  not;  or,  if  he  did  not  rightfully 
withhold  it.  he  was  liable  to  the  plaintiff  for  it.  whether  he 
had  appropriated  it  to  his  own  use  or  not.  If  the  amount 
withheld  could  not  be  applied  to  defendant's  plea  of  setoff, 
the  plaintiff  was  entitled  to  recover,  whether  the  defendant 
merely  withheld  it  or  used  it.  His  liability  was  the  same  in 
either  event. 

There  was  no  error  in  the  first  part  of  the  oral  charge  ex- 
cepted to  by  the  plaintiff.  We  do  not  think  it  invaded  the 
province  of  the  jury,  as  claimed  in  brief  of  counsel,  ^'•*"*  upon 
the  idea  that  it  excluded  from  their  consideration  the  letter 
from  iSheftall  to  the  defendant.  The  charge  in  substance  in- 
structs the  jury  that,  if  the  contract  was  completed  before 
the  letter  was  written,  the  things  contained  in  said  letter  did 
ii(U  change  the  contract,  and  that  the  reception  of  the  letter 
by  the  defendant,  and  its  retention  by  him  without  a  re{)udia- 
tion  of  same,  did  not  render  it  a  part  of  the  contract,  and 
that  it  was  not  incumbent  upon  the  defendant  to  take  notice 
of  it.  It  the  contract  was  completed  before  the  letter  was 
written,  a  sul)se(iuent  written  statement  by  one  of  the  parties 
could  not  change  its  terms,  and  the  defendant  had  the  right 
to  staml  on  the  contract  that  he  really  made,  and  was  not 
called  upon  to  combat  Sheftall  as  to  what  he  claimed  was  his 
understanding  of  the  contract,  or  in  his  attempt  to  set  up 
anotlier  one.  While  it  was  not  incumbent  upon  the  defentl- 
ant  to  repudiate  the  letter,  we  do  not  mean  to  hold  that  his 
silent   retention   of  same   was   not   a   circumstance    for   argu- 
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ment  of  counsel  and  for  the  consideration  of  the  jury  in 
weighing  the  evidence  as  to  when  the  contract  was  made, 
and  in  determining  what  were  its  contents,  which  were  dis- 
puted questions;  but  we  do  not  understand  the  charge  as 
eliminating  from  the  jury  a  consideration  of  the  letter  for 
any  purpose. 

So  much  of  the  oral  charge  as  is  the  basis  of  assignments 
10  and  11  was  free  from  error.  If  the  plaintiff,  after  know- 
ing of  the  dereliction  of  duty  by  the  defendant,  condoned  the 
same  by  keeping  him  in  its  employ,  and  it  had  a  reasonable 
time  and  opportunity  to  discharge  him  after  a  discovery  of 
said  dereliction,  and  failed  to  do  so,  it  could  not  subsequently 
discharge  him  because  of  such  acts  or  omissions.  It  is  in- 
sisted by  counsel  that  this  part  of  the  charge  was  abstract, 
because  there  was  no  proof  that  the  plaintiff  knew  of  the 
derelictions  of  the  defendant  previous  to  the  discharge. 
595  There  was  evidence  that  some  of  said  derelictions  were 
known  to  Sheftall  at  least  fourteen  days  before  the  discharge; 
that  is,  that  might  create  an  inference  of  knowledge.  One 
of  the  breaches  complained  of  was  defendant's  failure  to  per- 
sonally make  out  and  sign  the  daily  reports,  yet  Sheftall 
admitted  having  received  thirty-one  of  these  reports,  and  that, 
while  they  were  all  signed  in  the  name  of  the  defendant,  his 
name  was  signed  to  fourteen  of  them  by  some  other  person. 
IMoreover,  while  the  trial  court  will  not  be  reversed  for  re- 
fusing abstract  charges  (Tennessee  &  C.  R.  Co.  v.  Danforth, 
112  Ala.  80,  20  South.  502),  it  will  not  be  reversed  for  giv- 
ing them,  unless  it  appears  that  the  jury  were  thereby  misled 
to  the  prejudice  of  the  appellant:  2  Mayfield's  Digest,  p.  565, 
and  cases  cited  under  section  67. 

The  judgment  of  the  circuit  court  is  afP.rmed. 

Tyson,  C.  J.,  and  Simpson  and  Denson,  JJ.,  concur. 

The  Eemedies  of  an  Employe  WrangfuUy  Discharged  are  discussed  in 
the  note  to  MeMullan  v.  Dickinson  Co.,  51  Am.  St.  Eep.  515.  It  is 
not  necessary,  in  an  action  by  an  employe  wrongfully  dischargeil  be- 
fore the  expiration  of  his  term  of  service,  for  the  complaint  to  allege 
that  since  the  discharge  the  employe  has  been  unable  to  obtain  em- 
ployment and  has  earned  nothing.  If  he  has,  or,  by  the  exercise 
of  reasonable  diligence  could  have,  obtained  employment,  or  earned 
v.-ages  after  his  discharge,  the  facts  are  matters  of  defense,  and  must 
be  established  by  the  employer:  Hamilton  v.  Love,  152  Ind.  611,  71 
Am.  St.  Ecp.  3S4. 

The  Measure  of  Damages  for  the  Eefiisal  of  an  Employer  to  Permit 
Eis  Employe  to  Perform  a  contract  of  employment  is  the  stipulated 
salary,  less  the  annmnt  the  plaintiff  actually  earned,  or  might,  by  due 
and  reasonable  dilirr*"ice,  have  earned  after  his  wrongful  dismissal: 
Olmstead  v.  Bach,  78  r^ld.  1,'^2,  44  Am.  St.  Eep.  273;  Hamilton  v.  Love, 
1'2  Ind.  ()41,  71  Am.  Sf.  K-p.  ,384;  Baltimore  Baseball  Club  v.  Pickett, 
:*<  Md.  375,  44  Am.  St.  Ri  •:.  .".ni. 
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BROWN  V.  0 'BYRNE. 

[153  Ala.  621,  45  South.  129.] 

LEASE  Signed  by  Person  not  Named  Therein — Parol  Evidence. 

A  Ir.'ise  rccitin;^  that  it  is  nuule  b*;t\voi'M  the  parties  therein  men- 
tioned docs  not  bind  a  third  person  wlio  signs  it  with  them,  and  parol 
testiii-oiiy  is  not  admissible  to  show  that  he  intended  to  bind  himself 
by  so  signing,      (p.  77.) 

GUARANTY — Parol  Evidence  to  Establish. — To  allow  the  lia- 
bility as  guarantor  to  be  established  by  parol  violates  the  statute  of 
frauds,     (p.  77.) 

Powell  &  Blackburn,  for  the  appellant. 

Frank  S.  White  &  Sons,  for  the  appellee. 

624  STMPSOX.  J.  This  was  an  action  by  the  appellant 
against  the  appellee,  seeking  to  recover  on  a  certain  written 
lease  set  out  in  the  pleadings.  The  lease,  in  its  body,  states 
that  it  is  made  "by  and  between  W.  A.  Brown  and  McDonald 
&  Bowers."  and  is  signed  by  said  Brown  and  M.  Bowers  and 
Henry  ]\rcDonaId.  the  partners  of  said  firm  of  McDonald  & 
Bowers.  There  also  appears,  after  these  signatures,  the  name 
of  the  appellee,  and  the  complaint  alleges  that  by  signing  his 
name  thereto  the  defendant  agreed  to  guarantee  the  perform- 
ance of  the  covenants  contained  therein  on  the  part  of  said 
]McDnnald  &  Bowers.  It  is  too  well  settled  in  this  state  to 
admit  of  controversy  that  where  an  instrument  in  writing 
purports  on  its  face  to  be  made  by  certain  parties  named 
therein,  and  tlie  signature  of  a  party  not  nained  therein  ap- 
pears to  the  instrument,  it  is  not  the  deed  or  contract  of  said 
last-named  party,  and  parol  testimony  is  not  admissible  to 
show  that  he  intended  to  bind  himself  thereby:  Fite  v.  Ken- 
namer.  00  Ala.  470,  7  South.  920;  Hammond  v.  Thomp.son, 
56  Ala.  589;  Blythe  v.  Dargin,  C8  Ala.  370;  Davidson  v. 
Alabama  Steel  &  Wire  Co..  109  Ala.  383,  19  South.  390; 
Aericultaral  I'lank  of  Mississippi  v.  Rice,  4  How.  (U.  S.) 
225.  11  L.  ed.  949;  Lancaster  v.  Roberts,  144  HI.  213.  33  N.  E. 
27:  Evans  v.  Conklin,  71  Hun,  536,  24  N.  Y.  Supp.  1081: 
Blackmer  v.  Davis,  128  IMass.  538.  It  may  be  added  that  to 
allow  the  liability  as  guarantor  to  be  established  by  parol  in 
this  case  would  be  violative  of  tlie  statute  of  frauds. 

Tlie  d'miurrers  to  the  complaint  were  properly  sustained, 
and  the  judgment  of  the  court  is  affirmed. 

Tyson,  C.  J.,  and  Haralson  and  Dcuson,  JJ.,  concur. 
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As  Between  the  Original  Forties  to  a  Written  Instrument,  i)arol  evi- 
flcnep,  which  does  not  tond  to  contradict  its  terms,  is  admissible  to 
show  the  intent  and  meaning  of  such  persons,  when  there  is  something 
on  the  face  of  the  instrument  that  suggests  a  doubt  as  to  the  parties 
bound,  and  the  court  cannot,  by  inspection,  determine  the  question 
from  the  paper  creawng  the  obligation:  Small  v.  Elliott,  12  S.  D.  570, 
76  Am.  St.  Rep.  630.1 
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APPEAL — Admission  of  Improper  Evidence,  When  Deemed 
Prejudicial. — Where  the  coinphiint  Joes  not  specify  the  amount  of 
damages  suffered  from  any  of  several  grounds  of  recovery,  and  the 
verdict  and  judgment  is  for  a  lump  sum,  and  the  appellate  court  has 
no  means  of  knowing  what  influenced  the  verdict,  the  judgment  will 
be  reversed  if  evidence  was  .idmitted  over  objection  in  support  of  any 
ground  on  which  the  plaintiff  had  no  right  to  recover,      (p.  81.) 

LEASES,  Ee-entry  Clauses  in. — Under  covenants  in  lenses  re- 
serving to  the  landlord  the  right  of  re-entry  for  covenants  broken, 
he  may  render  the  tenement  uninhabitable  by  removing  doors,  win- 
dows and  other  portions  of  the  structure,  even  to  the  extent  of  de- 
molishing the  tenement,  and  such  acts,  where  no  more  force  is  used 
than  is  necessary  to  accomplish  the  re-entry,  confer  no  right  of  action 
upon  the  tenant  holding  without  any  right  of  possession,      (p.  S3.) 

LEASES,  Re-entry  Clauses  in — Shutting  off  Steam  Heat. — 
Where  a  lease  of  steam-heated  rooms  in  a  business  block  contained 
covenants  of  forfeiture  for  non[)ayment  of  rent,  the  right  of  re-entry, 
with  or  without  process  of  law,  "using  such  force  as  might  be  ne<'es- 
sary,"  and  this  without  making  any  demand  for  the  rent,  and  for 
peaceable  surrender  of  possession  by  the  tenant,  no  right  of  action 
accrues  to  the  tenant  by  the  act  of  the  lessor  shutting  off  the  steam 
heat  from  the  rooms,     (p.  83.) 

LEASE — Estoppel — Covenant  not  to  Claim  Damages  for  Tres- 
pass.— Where  a  lease  of  steam-heated  rooms  containeil  a  covenant 
sti [minting  that  in  case  the  tenant  was  forcibly  dispossessed  from  the 
])remises  by  reason  of  the  forfeiture  of  the  lease  by  nonpayment  of 
rent,  no  right  of  action  for  trespass  or  like  action  should  be  brought 
by  tl;e  tenant,  the  tenant  is  estopi)ed  from  recovering  damages  caused 
by  shutting  off  the  heat  from  the  rooms,      (p.  83.) 

LEASES,  Re-entry  Clause  in — Effect  of  Injunction  Preventing 
Re-entry. — The  fact  that  a  court,  through  its  injunctive  writ,  pvo- 
ventcd  the  re-entry  of  the  landlord  under  a  license  granted  liy  the 
lease,  does  not  relieve  the  tenant  from  the  effect  of  a  covenant  by 
■which  he  waived  an  action  for  trespass  in  case  of  forcible  disposses- 
sion of  the  premises  by  reason  of  the  forfeiture  of  the  lease  by  uou- 
I)ayment  of  rent.      (p.  84.) 

W.  C.  King.sley  and  Richard  ]McKnight,  for  the  appellant. 

C.  C.  Brown,  i'or  the  appellee. 

(79) 
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''«  MAXWELL,  J.  Appellant  Howe,  by  a  written  lease 
granted  appellee,  JMrs.  Ilillian  Frith,  a  lease  of  three  rooms 
on  the  second  floor  of  a  business  block  in  Denver  for  the 
purpose  of  conductinff  a  millinery  business,  for  the  term  of 
one  year  from  January  1,  1902.  at  a  monthly  rental  of  fifty- 
flve  dollars,  to  be  paid  in  advance  on  the  first  day  of  each 
month,  lessor  ncfroeinsc  to  furnish  heat  to  the  apartments. 
The  lease  contained  the  usual  covenants,  and  further  pro- 
vided that,  if  any  part  of  the  rent  should  remain  unpaid 
when  due.  or  any  default  should  be  made  by  the  lessee  in  any 
of  the  covenants  by  her  to  be  kept,  the  lessor  should  have  the 
right  to  declare  the  term  ended,  and  enter  into  possession 
of  the  premises,  with  or  without  process  of  law,  and  expel  and 
remove  the  lessee,  using  such  force  as  might  be  necessary, 
and  this  without  first  making  any  demand  for  the  rent  or 
giving  any  notice  that  the  lease  was  forfeited;  and  that  no 
action  of  forcible  entry,  unlawful  detainer,  trespass  or  like 
action,  should  be  brought  by  the  lessee  in  case  the  lessor 
should  forcibly  dispossess  her  of  the  premises  under  the  terms 
of  the  lease.  It  further  provided  '"''  that  if  at  any  time  the 
term  should  be  ended  at  the  election  of  the  lessor,  the  lessee 
would  surrender  possession  peaceably  immediately  upon  such 
termination,  and  that,  if  the  lessee  should  remain  in  possession 
after  notice  of  any  default,  or  after  termination  of  the  le^ise 
in  any  of  the  ways  provided,  she  should  be  deemed  guilty  of 
forcible  detainer  under  the  statute,  subject  to  all  the  condi- 
tions named  in  the  lease,  and  to  eviction  and  removal,  for- 
cibly or  otherwise,  with  or  without  process  of  law. 

The  complaint,  after  setting  forth  the  lease,  alleged  in  sub- 
stance that  the  premises  were  entered  only  by  means  of  a 
hallway  on  the  first  floor  leading  from  the  street  and  up  a 
flight  of  stairs  to  the  second  floor,  and  thence  along  and 
through  a  hallway  to  appellee's  rooms;  that  appellee  rented 
the  premises  for  the  purpose  of  carrying  on  a  millinery  busi- 
ness, and  that  the  principal  part  of  her  sales  were  made  during 
the  months  of  September,  October  and  November,  and  the 
same  num})er  of  months  during  the  spring;  that  October  1. 
1902,  appellant,  without  appellee's  knowledge,  and  in  viola- 
tion of  the  covenants  in  the  lease,  tore  up  the  stairway  lead- 
ing to  tlie  plaintiff's  rooms,  as  well  as  the  partition  and  plaster 
of  the  hallway,  rel)nilt  the  stairway,  and  again  tore  it  out 
and  rebuilt  it,  removing  the  plaster  and  replastering,  and 
thereby,  for  twenty-one  days,  deprived  plaintiff  and  her 
customers  of  ingress  to  and  egress  from  the  leased  premises, 
causing  plaster,  moisture,  etc.,  to  be  taken  and  carried  into 
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her  rooms,  thereby  damaging  her  goods  and  furniture ;  that 
at  that  time  the  plaintiff  was  carrying  a  five  thousand  dollar 
stock  of  goods,  manufactured  and  in  the  course  of  being 
manufactured,  of  a  delicate  nature;  that  in  tearing  down 
said  partition  and  plaster,  lime  dust,  dirt  and  moisture  were 
carried  into  plaintiff's  apartments  and  upon  her  goods,  dam- 
aging them,  and  by  reason  of  ''**  these  conditions  during 
twenty-one  days,  from  the  first  day  of  Octol)er,  plaintiff's 
customers  were  unable  to  get  to  her  place  of  business;  that 
in  violation  of  the  terms  of  the  lease,  appellant,  on  November 
4,  1902,  willfully  shut  off  the  heat  from  plaintiff's  apart- 
ments, and  at  great  expense  she  was  obliged  to,  and  procured 
oil  stoves  for  heating  purjjoses;  that  Avhile  the  heat  was  so 
shut  off  plaintiff  took  a  severe  cold  and  ever  since  was  sick, 
to  her  great  damage ;  and  that  by  reason  of  the  premises  she 
suffered  three  thousand  dollars  damages. 

The  answer  admitted  the  execution  of  the  lease,  that  the 
staii-s  and  hrdls  referred  to  in  the  complaint  were  the  onh'' 
means  of  ingress  to  and  egress  from  the  apartments,  denied 
all  other  allegations  of  the  complaint,  and  counterclaimed  for 
three  months'  rent  and  damages  to  the  premises.  The  reply 
put  in  issue  the  counterclaim. 

Trial  to  a  jury  re-suited  in  a  judgment  against  appellant  for 
eigliteeu  hundred  dollars,  from  which  is  this  appeal. 

From  the  above  statement  of  the  complaint  it  appears  that 
plaintiff  sought  damages  upon  three  grounds:  (1)  Damages 
to  her  stock  and  furniture;  (2)  loss  of  profits;  (3)  damages 
by  reason  of  expense  incurred,  illness  and  physical  suffering 
caused  by  shutting  off  the  heat  from  the  apartments. 

It  will  be  noticed  that  the  complaint  does  not  specify  the 
amount  of  damages  suffered  from  any  one  of  the  above 
causes;  and  as  the  verdict  and  judgment  is  for  a  lump  sum, 
and  as  we  have  no  means  of  knowing  what  influenced  the  jury 
in  arriving  at  its  verdict,  if  evidence  was  admitted  over  the 
objection  of  appellant  in  support  of  any  one  of  the  grounds 
upon  which  appellee  relied,  which  was  not  a  ground  upon 
which  appellee  ought  to  have  recovered,  the  judgment  must  be 
reversed. 

''**  The  evidence  shows  that  between  October  1st  and  10th 
appellant  made  certain  alterations  in  the  hall  and  stairway 
leading  to  appellee's  apartments  which  interfered  somewhat 
with  the  ingress  to  and  egress  from  the  apartments ;  the  extent, 
nature  and  character  of  sucli  interference  being  left  very 
much  in  the  dark  by  reason  of  conflicting  evidence  upon  this 
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point.  It  is  admitted  that  appellee  did  not  pay  the  rent  due 
under  her  lease  for  the  months  of  September  and  October, 
and  that  October  31st,  appellant  served  a  written  notice  on 
appellee  to  pay  the  rent  due  or  surrender  possession  of  the 
premises  within  three  days;  that  November  5th  or  6th,  appel- 
lant shut  the  steam  heat  off  from  the  apartments,  and  that 
appellee  continued  to  occupy  the  apartments  until  December 
31st,  the  end  of  the  term.  Over  the  objection  of  appellant, 
appellee  and  her  husband  testified  to  the  expenses  incurred  in 
procuring  gas  and  oil  stoves  and  fuel  therefor,  for  the  pur- 
pose of  heating  the  apartments  during  the  three  months  the 
heat  was  shut  off;  that  appellee  was  made  ver^'  ill  with  pneu- 
monia, followed  by  rheumatism,  and  that  she  was  confined 
to  her  bed  until  she  vacated  the  premises,  and  has  been  ill 
ever  since;  that  she  suffered  great  pain  and  contracted  bills 
for  medical  attendance. 

The  attending  physician  testified  to  the  illness  of  appellee, 
its  duration  until  February  following,  going  into  his  treat- 
ment of  the  case  in  detail. 

The  court  instructed  the  jury,  in  substance:  That  the  plain- 
tiff sought  to  recover  damages  on  account  of  the  alleged 
shutting  off  by  the  defendant  of  the  heat  to  said  premises 
leased  to  plaintiff,  by  reason  of  which  she  contracted  a  cold 
and  was  made  sick,  and  for  a  period  of  time  she  was  put  to 
the  expense  of  otherwise  heating  the  said  premises;  and  that 
if  the  jury  found,  from  a  preponderance  of  the  evidence, 
that  the  defendant  wrongfully  and  *^  without  the  consent  of 
the  plaintiff'  shut  off  the  heat  to  the  rooms  leased  to  the 
plaintiff  during  a  part  of  the  time  plaintiff  was  occupying  the 
same  under  the  lease,  this  was  a  breach  of  the  contract  of 
leasing  on  the  part  of  the  plaintiff,  and  the  damages  which 
plaintiff  was  entitled  to  recover  on  account  thereof  are  such 
as  may  fairly  and  reasonably  be  considered  as  arising  there- 
from, or  such  as  may  reasonably  be  supposed  to  be  in  the 
contemplation  of  the  parties  at  the  time  they  made  the  lease. 
and  as  a  j^rohable  result  of  such  breach,  and  in  determining 
the  amount  of  damages  the  jury  should  take  into  considera- 
tion any  mone,y  expended  by  the  plaintiff'  in  heating  said 
apartments,  and  also  any  inconvenience  suffered  by  the  plain- 
tiff on  account  thereof,  as  shown  by  the  evidence. 

As  above  stated,  the  lease  contained  covenants  of  forfeiture 
for  nonpayment  of  rent,  the  right  of  re-entry,  with  or  without 
process  of  law,  "using  such  force  as  might  be  necessary," 
and  this  without  making  any  demand  for  the  rent,  and  for 
jtcaceable  surrender  of  possession  by  the  tenant. 
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In  Goshen  v.  People,  22  Colo.  270,  44  Tac.  503,  it  is  said: 
"While  our  statute  of  forcible  entry  takes  away  the  ri^ht 
that  existed  at  common  law  to  make  entry  by  force,  although 
the  right  to  possession  may  exist,  a  license  to  make  such  an 
entry  does  not  contravene  this  statute,  and  the  landlord  may, 
under  the  provisions  contained  in  this  lease,  enter  and  remove 
a  tenant  upon  covenant  broken,  if  he  uses  no  unnecessary 
force  to  accomplish  the  purpose.  (Citing  cases.)  ....  lie 
was  not  obliged  to  resort  *to  remedies  given  by  the  laws  of 
the  state,'  but  could  avail  himself  of  the  right  to  re-enter, 
under  the  stipulation  in  the  lease,  using  no  more  force  than 
was  necessary  to  remove  the  complaining  witness;  and  if  he 
so  entered,  his  possession  at  the  time  the  assaults  **^  and  bat- 
teries are  alleged  to  have  occurred  was  lawful,  and  he  had 
the  right  to  defend  that  possession  by  resort  to  force,  if  neces- 
sary." 

Under  covenants  in  leases  reserving  to  the  landlord  the 
right  of  re-entry  for  covenants  broken,  it  has  been  held  that 
the  landlord  may  render  the  tenement  uninhabitable  by  re- 
moving doors,  windows  and  other  portions  of  the  structure, 
even  to  the  extent  of  demolishing  the  tenement,  and  that  such 
acts,  where  no  more  force  was  used  than  was  necessary  to 
accomplish  the  re-entry,  confer  no  right  of  action  upon  the 
tenant  holding  without  any  right  of  possession:  Meader  v. 
Stone,  48  Mass.  147;  Mugford  v.  Richardson,  88  Mass.  76,  83 
Am.  Dec.  617;  Allen  v.  Keily,  17  R.  I.  731.  33  Am.  St.  Rep. 
905.  24  Atl.  776,  16  L.  R.  A.  798;  Todd  v.  Jacli^on,  26 
N.  J.  L.  525. 

The  act  of  the  landlord  in  this  case  in  shutting  off  the  heat 
from  the  apartments  was  within  the  rule  announced  b}'  the 
authorities,  and  no  right  of  action  accrued  to  the  tenant  by 
reason  of  such  act.  Further  than  this,  as  above  shown,  a 
covenant  of  the  lease  stipulated  that  in  case  the  tenant  was 
forcibly  dispossessed  from  the  premises  by  reason  of  the  for- 
feiture of  the  lease  by  nonpayment  of  rent,  no  right  of  action 
for  trespass  or  like  action  should  be  brought  by  the  tenant. 
So  that  if  the  law  was  otherwise  than  as  above  stated,  by  the 
covenants  of  the  lease,  the  tenant  estopped  herself  from  recov- 
ering damages  caused  by  shutting  off  the  heat  from  the  apart- 
ments. 

Counsel  for  appellee  meet  this  state  of  facts  by  contending 
that  appellant  did  not  avail  himself  of  the  license  to  re-enter 
granted  by  the  lease,  but  permitted  the  tenant  to  occupy  the 
premises  until  the  end  of  the  term,  and  thereby  waived  the 
notice  of  forfeiture  served  October  31st. 
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In  the  light  of  the  facts  disclosed  by  this  record  such  con- 
tention is  utterly  untenable.  The  complaint  shows  that  No- 
vember 20th  appellant  commenced  suit  ^^  in  a  justice  court 
in  forcible  entry  and  unlawful  detainer  against  appellee,  to 
recover  jiossession  of  the  premises,  the  prosecution  of  which 
.suit  was  stayed  by  an  ex  parte  injunction  issued  by  the  court 
below  in  tliis  action,  and  that  the  court,  upon  motion  of  ap- 
pellant, refused  to  dissolve  such  injunction.  The  fact  that  a 
court,  tlirough  its  injunctive  writ,  prevented  the  re-entry  of 
the  landlord  under  the  license  granted  by  the  lease,  does  not 
relieve  the  tenant  from  the  rule  of  law  above  stated;  nor  does 
it  release  the  tenant  from  the  covenant  of  the  lease,  whereby 
she  v>aived  her  right  of  action  against  the  landlord  on  account 
of  the  acts  she  now  complains  of. 

The  court  erred  in  admitting  evidence  over  the  objection 
of  appellant  as  to  any  damages  suffered  by  appellee  after  the 
service  of  the  notice  of  forfeiture  of  the  lease  October  31st, 
in  instructing  the  jury,  as  above  indicated,  and  in  refusing 
instructions  requested  bj''  appellant  on  this  point. 

We  must  presume  that  the  evidence  introduced  upon  this 
branch  of  the  case  was  considered  b}^  the  jury  and  entered 
into  the  amount  of  the  verdict;  to  what  extent  we  are  unable 
to  determine;  the  jury  might  have  rested  their  entire  verdict 
upon  this  objectionable  evidence. 

This  conclusion  renders  it  unnecessary  to  consider  the  other 
errors  assigned  and  argued  that  question  the  correctness  of 
rulings-  upon  the  admission  of  evidence,  and  other  instruc- 
tions of  the  court:  Marr  v.  Wetzel,  3  Colo.  2;  Crymble  v. 
Mulvaney,  21  Colo.  203,  40  Pac.  499. 

For  the  reason  stated  the  judgment  is  reversed  and  the 
cause  reinanded. 

Chief  Justice  Steele  and  Mr.  Justice  Helm  concur. 
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I.     Scope. 

"We  shall  not  discuss  in  this  note  questions  relating  to  the  right  of 
re-entry  given  by  statute  by  way  of  suininary  proceedings.  The  notes 
on  expulsion  of  trespassers,  attached  to  Hannabalson  v.  Sf  ssions,  93 
Am.  St.  Rep.  254,  and  on  unlawful  detainer,  attached  to  Wasliington 
V.  Moore,  120  Am.  St.  Rep.  32,  may  be  profitably  consulted  in  inves- 
tigating the  general  subject  of  this  note. 

II.  Eight  of  Re-entry  Defiaed. 
"Re-entry  is  the  resumption  of  possession  pursuant  to  a  right  re- 
served when  the  former  possession  was  parted  with.  It  was  a  remedy 
given  by  the  feudal  law  for  nonpayment  of  rent,  but  so  ancient  tliat 
its  origin  has  never  been  traced.  'If,'  runs  the  old  law,  'a  man  makes 
a  feoflmont,  gift,  or  lease  reserving  rent,  with  a  condition  that  if  the 
rent  be  behind  it  shall  be  lawful  for  the  feoffer  and  his  heirg  to  re- 
enter; in  these  cases,  if  the  rent  be  behind,  and  not  paid  according 
to  the  deed,  the  feoffer  or  lessor  may  enter  into  the  lands  and  hold 
them  in  his  former  estate,  because  the  estate  was  not  absolute,  but 
defeasible  by  the  nonperformance  of  the  conditions':  2  Rolle's  Abriijg- 
ment,  429;  Litt.  325;  7  Gwil  &  D.  Bac.  Abr.,  7th  ed.,  57;  Gear  on 
Landlord  and  Tenant,  sec.  148;  Taylor  on  Landlord  and  Tenant,  gees. 
290,  291;  Gilbert  on  Rents,  135;  Bradb.  Dis.  1.  The  rigor  of  the  rule 
of  forfeiture  was  in  the  course  of  time  modified  by  treating  tlie  con- 
dition as  a  covenant  of  indemnity,  as  well  as  by  borrowing  from  the 
civil  law  the  remedy  of  distress,  and  making  it  a  duty,  before  exer- 
cising the  right  of  re-entry,  to  search  for  property  to  distrain:  4  Ency. 
Laws  Eng. ;  9  Eng.  Rul.  Cas.,  tit.  'Distress';  Woodfall  on  Landlord 
and  Tenant,  310;  Coke  on  Littleton,  203;  Stats.  Marlebridge,  c.  4; 
Stats.  Westminster  I,  c.  16;  Stats.  4  George  II,  c.  28.  In  1846  'dis- 
tress for  rent'  was  abolished  in  this  state,  but  the  remedy  of  re-entry 
still  survives,  and  is  well  known  to  the  common  law:  Laws  1S16,  c. 
274.  It  can  be  exercised  only  when  the  right  is  expressly  reserved 
in  the  lease,  for  without  such  reservation  the  remedy  of  the  lessor 
under  the  lease,  and  independent  of  the  statute,  is  confined  to  an  ac- 
tion on  the  covenant.  The  method  of  exercising  tlie  right  is  by  an 
action  of  ejectment  to  recover  possession  of  the  dt'ir.ised  prcniises. 
At  common  law  the  right  to  re-enter,  except  when  entry  can  be  made 
without  force,  is  simply  tlie  right  to  maintain  eject iiu'iit,  and  r,-e  find 
no  statute  which  has  changed  the  rule.  When  lessors  resi-rve  the 
right  'into  and  upon  the  said  premises  to  re-enter,  and  ....  the  snm.' 
to  have  again  ....  as  in  their  first  and  former  estate,'  tlieir  w.)rds 
point  directly  toward  re-entry  by  ejectmrnt  and  do  not  even  sii::L,'ist 
statutory  dispossession.  The  parties  may  have  had  th:u  subj^^i't  in 
mind  when  tuev  said  in  another  part  of  tlie  lease  tliat  'nothing  ln^rrin 
contained  shall  be  construed  or  be  deemed  to  be  a  waiver  ....  of 
any  right  or  reintily  in  law  or  otlierwise,'  but  not  whin  thiy  reserved 
the  right  to  re-enter,  which  means  the  recovery  of  po.i;-,'s?ion  in  one 
way  only.  The  use  of  a  purely  technical  tirni,  espirially  v.  ^.  n  it  is 
found   in   the    luiu-st   of   the    (jiiaiiit   words  of   ancient   lea^os,  j^iv'-s    ii:e 
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to  tlie  prcsuinption  that  the  parties  used  it  with  its  strict  common-law 
meaning.  This  priKiunntion  is  strengthened  when  the  technical  word 
occurs  in  an  instrument  drawn  by  one  learned  in  the  law,  as  the  lease 
before  us  obviously  was.  'Re-enter'  was  coeval  with  the  common  law 
in  origin,  and  it  hns  come  down  to  modern  times  with  its  meaning 
unchanged.  Narrow  and  technical  to  begin  with,  it  has  so  continued 
throughout  its  history,  and  is  narrow  and  technical  to  this  day,  al- 
though the  extreme  nicety  of  procedure  in  exercising  the  right  has 
been  somewhat  softened  by  statute:  Eev.  Laws  1813,  c.  63,  sec.  22; 
2  Eev.  Stats.  505;  Code  Civ.  Proc,  sec.  1504.  Hence,  when  the  les- 
sors reserved  the  right  to  re-enter,  and  to  have,  repossess  and  enjoy 
the  premises  as  in  their  former  estate,  the  presumption  is  that  they 
meant  re-entry  by  ejectment,  and  that,  if  they  desired  to  reserve  a 
more  extensive  right,  they  would  have  said  so  in  more  extensive  lan- 
guage": Michaels  v.  Fishel,  1G9  N.  Y.  381,  62  N.  E.  425. 

Where  no  riglit  of  re-entry  is  reserved  in  the  lease,  the  landlord  has 
no  right  to  re-enter  for  a  mere  breach  of  any  of  the  covenants  of  the 
lease:  Fox  v.  Brissac,  15  Cal.  223;  Waller  v.  Cockfield,  111  La.  595, 
35  South.  778;  Bockover  v.  Post,  25  N.  J.  L.  285;  Ocean  Grove  Camp 
Meeting  Assn.  v.  Sanders,  68  N.  J.  L.  631,  51  Atl.  448;  Jackson  v. 
Hogeboom,  11  Johns.  163;  DeLancey  v.  Ganong,  9  N.  Y.  9;  Meroney 
V.  Wright,  81  N.  C.  390. 

III.  Eight  of  E^-entry  Where  Based  on  Conditional  Limitation  or  on 
Condition  Subsequent. 

Though  a  discussion  of  what  constitutes  a  conditional  limitation 
and  what  constitutes  a  condition  subsequent  is  foreign  to  the  subject 
of  this  note,  still  the  right  of  re-entry  for  breach  of  a  lease  very  fre- 
quently depends  upon  the  character  of  the  clauses  in  the  lease  in  this 
respect. 

Whether  a  provision  is  to  be  construed  as  a  condition  or  as  a  lim- 
itation of  the  estate  depends,  of  course,  upon  the  language  used,  a 
slight  change  in  the  phraseology  being  sufificient  to  determine  its  char- 
acter as  a  conditional  limitation  or  a  condition  sub3C(iuent.  In  order 
to  defeat  an  estate  upon  condition,  some  act  must  be  done  by  one  of 
the  parties,  while  in  case  of  a  limitation,  the  hap;  ening  of  an  event 
may  in  itself  terminate  the  estate  by  operation  of  law:  Penoycr  v. 
Bror.-n,  13  Abb.  X.  C.  82;  Lyon  v.  Hersey,  103  N.  Y.  2G4,  8  N.  E.  518; 
Low  v.  Tiioini)Son,  58  Misc.  Rep.  541,  109  N.  Y.  Supp.  750. 

Whore  there  is  a  condition  of  re-entry  reserved  in  the  lease  for  non- 
payme.'it.  sucli  condition  must  be  complied  with  before  re-entry  will 
be  allow'/'l:  .lackson  v.  Kipp,  3  W'cnd.  230.  Where  a  lease  provides 
that  tlie  lessor  siiall  not  take  possession  until  he  has  given  thirty 
days'  notice  to  tlie  lessee,  and  paid  tlie  value  of  impro\-iMiieiits  nuule 
by  the  latter,  and  tliat  sueh  value  sliall  be  ascertained  by  two  ap- 
praisers, ajipointcd  by  the  lessor  and  lessee,  respectively,  and  in  case 
of  their  disagreement,  they  to  appoint  a  third  appraiser,  the  lessor 
is  entitled  to  re-enter  wliero  he  has  done  everything  required  by  him, 
altliough  the  lessee  failed  to  appoint  an  appraiser  on  his  own  behalf: 
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Conner  v.  Jones,  28  Cal.  C9.  And  where  a  lease  provided  if  tlic  rout 
be  not  paid,  the  lessor  might  re-enter,  and  after  default  in  the  pay- 
ment a  receiver  was  appointed  for  the  lessee,  the  lessor  is  not  en- 
titled to  re-enter  for  the  default  until  it  appears  that  the  receiver  is 
unwilling  or  unable  to  pay  the  overdue  rent:  Fleming  v.  Fleinitig 
Hotel  Co.,  69  N.  J.  Eq.  715,  61  Atl.  157.  So,  also,  where  a  lease  con- 
tained a  clause  which  provided  that  if  at  any  time  there  should  be 
insuflicicnt  distress  to  pay  the  rent  in  arrear,  or  if  any  of  the  cove- 
nants should  be  broken,  the  lessor  might  re-enter,  and  the  lessor 
brought  ejectment  upon  a  re-entry  at  common  law,  and  it  appeared 
upon  the  trial  that  there  was  in  fact  sufficient  distress  to  pay  the 
rent,  it  was  held  that  the  action  could  not  be  sustained:  Van  Eens- 
selaer  v.  Jewett,  5  Denio,  121.  Likewise  where  by  a  lease  the  lessor 
was  allowed  to  re-enter  if  the  rent  is  in  arrears  sixty  days,  and  upon 
a  distraint  there  is  insufficient  distress  on  the  premises,  it  must  ap- 
pear, in  order  to  authorize  ejectment,  that  there  was  insufficient  dis- 
tress upon  the  premises  to  pay  the  rent:  Newman  v.  Rutler,  8  Watts, 
51;  Den  ex  dcm.  Farley  v.  Craig,  15  N.  J.  L.  191.  And  where  a  lease 
allowed  the  lessor  to  re-enter  upon  five  days'  notice  in  case  the  lessor 
deemed  the  conduct  of  the  lessee  of  the  apartment  objectionable  or 
improper,  it  is  necessary,  before  being  allowed  to  commence  eject- 
ment proceedings  against  the  lessee,  to  give  the  lessee  five  days'  notice 
of  lessor's  election  to  terminate  the  tenancy:  Penoyer  v.  Brown,  13 
Abb.  X.  C.  82.  And  where  the  lease  provided  that  upon  default  in 
payment  of  rent,  the  lessor  might  re-enter  the  premises  and  remove 
all  persons  therefrom,  the  lessee  waiving  service  of  notice  to  re-enter 
as  required  by  the  statute,  a  re-entry  by  the  lessor  was  necessary  to 
terminnte  the  tenancy  so  as  to  entitle  him  to  bring  summary  pro- 
ceedings under  the  statute  to  oust  the  lessee:  Low  v.  Thompson,  58 
Misc.  Eep.  541,  109  N.  Y.  Supp.  750.  Where  the  lease  gives  the  les- 
sor the  right  to  terminate  it  upon  the  breach  of  a  condition  subse- 
quent, the  only  remedy  of  the  lessor,  after  his  election  to  terminate 
the  hase,  is  one  to  recover  the  possession:  Kramer  v.  Amberg,  53 
ITun,  427,  6  N.  Y.  Supp.  303.  But  where  the  lease  contains  a  provi- 
sion allowing  the  landlord  to  re-enter  for  want  of  sufficient  distress, 
and  also  if  any  covenant  be  broken,  he  may  proceed  without  regard 
to  the  question  of  the  sufficiency  of  distress.  And  under  a  general  au- 
thority to  re-enter  for  covenant  broken,  the  lessor  may  avail  himself 
of  any  remedy  prescribed  by  the  legislature  to  obtain  the  possession: 
Van  Eensselaer  v.  Snyder,  9  Barb.  302. 

IV.    Who  may  Enforce  the  Right  of  Re-entry. 

The  lessor  and  those  who  succeed  to  his  rights  are  the  only  persons 
svho  may  enforce  clauses  in  a  lease  which  give  the  right  of  re-eutry 
in  case  of  their  breach.  Such  clauses  are  made  for  the  benefit  of  the 
lessor:  Channel  v.  Merrifield,  206  111.  278,  G9  N.  E.  32;  Edmonds  v. 
Mounsey,  15  Ind.  App.  399,  44  N.  E.  196;  Island  Coal  Co.  v.  Combs, 
152  Ind.  379.  53  N.  E.  452;  Baltimore  Western  Bank  v.  Kyle.  6  Gill, 
343;   Metropolitan  Land  Co.  v.  Manning,   9S   Mo.   App.  24S,   71   S.   W. 
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696;  Creveling  v.  West  End  Iron  Co.,  51  N.  J.  L.  34,  16  Atl.  1S4; 
Clark  V.  Jones,  1  Dcnio,  516,  43  Am.  Dec.  706;  Holnian  v.  DeLin- 
Kiver-Finley  Co.,  30  Or.  428,  47  Pac.  708;  English  v.  Yates,  205  Pa. 
106,  54  Atl.  503.  But  the  lessor's  right  to  re-enter  the  leaaad  prem- 
ises for  a  forfeiture  arising  through  a  breach  of  one  of  the  clauses 
of  a  lease  is  not  assignable.  Hence  where  the  lessor  had  done  no  act 
to  indicate  his  purpose  of  avoiding  the  lease  by  reason  of  the  breach, 
his  grantee  cannot  enforce  the  forfeiture:  Trask  v.  Wheeler,  7  Allen, 
109. 

V.     Necessity  for  Notice  to  Quit  the  Premises. 

Some  confusion  exists  amongst  the  authorities  as  to  whether  a  no- 
tice to  quit  is  necessary  or  not,  but  this  confusion,  where  it  exists,  is 
merely  ajiparent  and  not  real.  Where  the  provisions  of  the  lease 
expressly  waive  the  service  of  a  notice  to  quit  or  of  forfeiture,  such 
service  is  not  necessary:  Belinski  v.  Brand,  76  111.  App.  404;  Taylor 
V.  Brice,  7  Ind.  App.  551,  34  N.  E.  833;  Fifty  Associates  v.  Howland, 
5  Cush.  214;  Hackett  v.  Marmet  Co.,  52  Fed.  268,  3  C.  C.  A.  76.  And 
where  the  lessee  binds  himself  to  deliver  up  the  possession  at  a  cer- 
tain time  without  notice,  he  cannot  require  notice:  Whetstone  v. 
Davis,  34  Ind.  510;  Bedford  v.  McElberson,  2  Serg.  &  E.  49;  McCanna 
V.  Johnston,  19  Pa.  434;  Eich  v.  Keyser,  54  Pa.  86. 

But  inasmuch  as  the  law  does  not  favor  forfeitures,  where  the  lease 
is  not  clear  in  respect  to  waiving  notice  of  the  forfeiture,  it  will  be 
construed  strictly  against  the  lessor  so  as  to  prevent  forfeiture:  Camp 
V.  Scott,  47  Conn.  366.  And  where  the  dealings  between  the  lessor 
and  lessee  show  a  waiver  of  strict  compliance  with  the  covenants  of 
the  lease,  it  is  deemed  proper  for  the  lessor  to  notify  the  lessee  of  the 
forfeiture  or  serve  him  with  a  notice  to  quit  the  premises:  Eoad  v. 
Tuttle,  35  Conn.  25,  95  Am.  Dec.  215;  Palmer  v.  Ford,  70  111.  36D. 
In  Palmieri  v.  Antinozzi,  47  Misc.  Eep.  237,  95  N.  Y.  Supp.  SG3,  the 
court  said:  "Notice,  before  suit,  of  the  lessor's  intention  to  re-rnter 
is  required  in  a  case  where  the  lease  reserves  a  right  of  re-eulry  for 
the  lessee's  'default  of  a  sufficiency  of  goods  and  chattels  whercnn  to 
distrain  for  satisfaction  of  rent  due'  (Laws  1846,  p.  369,  c.  274;  Code 
Civ.  Proc,  sec.  1505),  or  where  the  lease  provides  for  such  a  notice. 
It  is  not  required  wliere  the  lease  has  come  to  an  end  and  the  l'\---  a- 
lias  beconie  reinstated  in  his  riglit  to  possession  of  the  deniirfcd  prom- 
ise's by  the  agreement  of  the  parties  upon  the  happening  of  a  iiartit^u- 
lar  event,  as  here,  tlie  lessee's  failure  to  comjily  with  the  orders  of 
the  tenement-house  department:  Newell  on  Ejectment,  187,  sec.  21; 
Allen  V.  Jaquish,  21  Wend.  628;  Jackson  ex  dem.  Van  Alen  v.  Eo^ers 
2  Cainc's  <';is.  r.ll.  The  mere  breach  of  a  covenant,  it  i^3  ciuu^e.!'  d, 
does  not  authorize  ejectment,  but  the  reservation  to  the  lessor  of  a 
right  of  re-entry  for  such  a  breach  does:  Wood  on  Landlord  and 
Tenant,  sec.  4(i2,  and  cases  in  note." 

Of  course  whore  the  lease  itself  provides  for  the  giving  of  nntire 
of  forfeiture  before  ro-entry  will  be  allowed,  such  notice  must  be 
given  in  the  mnnnor  indicated  in  the  lease:  Cooper  v.  Gambiil,  146 
Ala.    181,   4u    South.    827;   Dennison   v.   Eead,   3    Dana,   5S6;    Smith   v. 
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Elaisdell,   17  Vt.  199;   Ilackett  v.  Marmet  Co.,  52   Fed.   2G8,  3   C.   C. 
A.  70. 

VI.     Necessity  for  Demand  of  the  Rent  Where  the  Re-entry  is  Based 
on  Its  Nonpayment. 

At  the  coniinon  law,  in  the  ab.seiiee  of  an  express  waiver  of  a  de- 
mand for  the  rent,  the  lease  could  not  be  forfc  itcd  and  re-entry  lie 
made  for  such  forfeiture  without  a  demand  for  the  rent;  Saucr  v. 
Meyer,  97  Cal.  34,  25  Pae.  153;  Camp  v.  Scott,  47  Conn.  366;  Chap 
man  v.  Kirby,  49  111.  211;  Chandler  v.  McGinnig.  8  Kan.  App.  421. 
55  Pac.  103;  Byrane  v.  Eogers,  8  Minn.  281  (Gil.  247);  McQuesten  v. 
Morgan,  34  N.  H.  400;  Jackson  v.  Collins,  11  Johns.  1;  Van  Iicnssilaer 
V.  Jewett,  2  N.  Y.  135,  51  Am.  Dec.  275;  Poterie  Gas  Co.  v.  Poteric. 
179  Pa.  68,  36  Atl.  232;  Lamson  Cons.  etc.  Co.  v.  Bowland,  114  Fed. 
639,  52  C.  C.  A.  335;  Connor  v.  Bradley,  1  How.  211.  11  L.  ed.  105. 
But  the  necessity  for  a  demand  of  the  rent  before  being  allowed  to 
re-enter  the  leased  premises  may  be  waived  by  an  express  clause  to 
that  effect  in  the  lease:  Lewis  v.  Hughes,  12  Colo.  208,  20  Pac.  621; 
Belinski  v.  Brand,  76  111.  App.  404;  Taylor  v.  Brice,  7  Ind.  App.  551. 
34  N.  E.  833;  Fifty  Associates  v.  Howland,  5  Cush.  214;  Shaufelter 
V.  Horner,  81  Md.  C21,  32  Atl.  184;  Pendill  v.  Union  Mining  Co.,  64 
Mich.  172,  31  N.  W.  100. 

In  Goodwin  v.  Harris,  71  Xeb.  59,  98  X.  W.  439,  the  court  said: 
"There  can  be  no  question,  and  none  is  raised  by  the  plaintiff,  aa  to 
the  fact  that  at  common  law  a  demand,  with  all  due  formalities,  must 
be  made  before  the  tenant  enters  upon  another  term.  The  cases  cited 
by  defendant's  counsel  abundantly  establish  that  this  demand  is  re- 
quired at  common  law,  unless  expressly  waived.  Ordinarily,  sucli 
waiver  is  contained  in  the  words,  'without  further  notice  or  demand,' 
in  the  provision  for  the  forfeiture,  as  in  the  case  of  Pendill  v.  Union 
Milling  Co.,  64  Mich.  172.  31  X.  W.  100.  Of  course  the  same  waiver 
might  be  expressed  in  other  apt  terms,  but  we  do  not  find  anything 
in  this  lease  equivalent  to  it." 

And  even  where  the  statute  requires  a  demand  of  the  rent,  the  par- 
ties may  waive  the  necessity  for  such  a  demand.  Thus  in  Pendill  v. 
Union  Mining  Co.,  64  Mich.  172,  31  X'.  W.  100,  the  lease  provided  for 
rent  in  the  shape  of  royalty  on  iron  ore  mined.  The  le:ise  contain,  d 
the  following  lorl'eiture  clause:  "Providid  always,  and  these  presents 
are  upon  the  express  condition,  tliat  if  it  shall  so  iia[>pen  that  the 
rent  above  reserved,  or  an}'  part  thereof,  or  the  taxes  or  a><«i  ssments 
to  be  paid  by  the  said  party  of  the  second  part,  be  hehiml  and  un- 
paid at  the  times  or  on  the  days  above  mcmioncd  for  the  payiiiciit 
theroui',  and  for  the  space  of  ten  elays  thcreaitir,  or  in  ease  of  tho 
nouperforniance  of  any  of  the  covenants  made  by  the  said  jiany  or 
the  second  part,  at  any  of  tlie  times  mentioned  for  the  perforniaii!-._' 
thereof,  the  nee  and  from  thenceforth  it  sliall  and  may  be  lawful  for 
the  said  parties  of  the  first  part,  tlicir  luirs  ar.d  ats'gii--.  iiU'S  s.-i'I 
demised  premises,  or  any  other  part,  in  the  name  of  the  wlin],-.  witii- 
out   any  piL-vioui  notice   wiiatever,   lo   re-enter,  and   iln:   saiuu   to   ;.a\e 
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again,  retain,  repossess  and  enjoy,  and  the  said  parties  of  the  second 
part,  its  successors,  and  all  other  tenants  and  occupants  of  the  said 
<leniised  premises,  or  any  i)art  thereof,  thereout  and  therefrom,  utterly 
to  expel,  put  out  and  remove;  and  from  and  after  such  re-entry  made 
this  lease,  and  every  part  thereof,  shall  cease  and  be  absolutely  void, 
as  respects  the  covenants  to  be  performed  by  the  said  parties  of  the 
first  part."  The  lease  provided  for  the  payment  of  a  minimum  sum 
[ler  annum,  regardless  of  whether  the  amount  of  ore  mined  at  the 
rate  of  royalty  would  amount  to  such  minimum  Sum.  The  lessee 
ceased  operations  and  failed  to  pay  royalty  and  otherwise  comply 
with  the  terms  of  the  lease,  and  the  lessor  took  possession  of  the  prop- 
erty without  giving  the  lessee  any  notice  whatsoever.  The  court  said: 
"There  is  no  question,  I  apprehend,  in  this  case,  but  that  the  defend- 
ant company  failed  to  perform  the  covenants  contained  in  the  lease. 
Counsel  for  defendant,  however,  contend  that,  even  if  this  be  so,  such 
failure  was  not  alone,  nor  with  all  that  was  done  by  Mr.  Pendill,  suffi- 
cient to  annul  the  lease,  and  destroy  the  rights  of  the  defendant  com- 
pany as  tenant  of  the  property  in  question.  It  will  be  noticed  that 
the  parties  to  the  lease  expressly  provide,  in  case  of  failure  to  pay 
rent,  taxes  or  royalty,  that  the  lessor  may,  'without  any  previous 
notice  whatever,'  re-enter,  repossess,  and  retain,  and  again  enjoy,  the 
demised  premises;  and  it  further  provides  that  such  re-entry  and  pos- 
session may  be  made  by  'entering  upon  a  part  of  the  premises  in  the 
name  of  the  whole,'  and  further  provides  that,  'from  and  after  such 
re-entry  made,  this  lease  and  every  part  thereof,  shall  cease,  and  be 
null  and  void.' 

"Upon  a  full  inspection  of  the  record,  we  are  satisfied  that,  after 
the  failure  of  the  defendant  company  to  perform  the  covenants  of 
the  lease  ov.  the  part  of  the  lessee,  the  lessor  made  such  entry,  and 
when  such  entry  was  made,  and  possession  taken,  the  lease  became 
void.  Any  other  construction  would  be  doing  gross  injustice  to  the 
language  used  in  the  lease,  and  to  the  expressed  intention  of  the  par- 
ties. It  is  insisted  by  the  learned  counsel  that  a  demand  for  the  rent 
or  royalty  due  was  absolutely  necessary  before  the  lessor  could  law- 
fully re-enter.  This  was  true  at  common  law,  and  is  equally  so  by 
oar  statute  (see  Comyn's  Digest,  pt.  D,  3a;  18  Viner's  Abridgment, 
482;  Bacon's  Abridgment,  tit.  "Rent,"  H;  Doe  v.  Wandlass,  7  Term 
]?ej>.  117;  [low.  Stats.,  see.  S295),  but  both  at  common  law  and  by 
statute,  sueh  demand  can  be  waived  by  the  parties  (and  statute  above 
cited). 

"No  notice  of  re-entry,  or  of  the  intention  to  re-enter,  was  ever 
necessinv  in  either  case.  It  is  very  evident  that  something  was  in- 
tended to  be  waived  wherein  the  lease  says  that  the  lessor  may  re- 
enti  V,  and  r('|i(is-<_ss  himself  of  the  premises,  'without  giving  any  pre- 
vious iiiitice  whatever.'  It  certainly  was  not  notice  of  an  intention  to 
re-enter,  because  tiieie  was  nothing  of  that  kind  to  be  waived.  There 
Avas  niitliii'.L;'  but  the  demand  of  jniyment  of  rent  or  royalty  to  be 
waived,  and  it  is  i|iiite  manifest  to  us  that  the  notice  that  he  was 
ree^uired   to   pay    tlic   ivnl   or   royalty,    wliirh    was   tiieu   in  arrears^   vvaa 
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what  was  intended  to  be  and  really  was  waived.  A  demand  for  rent 
ia  no  more  or  less  than  a  notice  that  payment  is  required  to  be  mailc 
It  will  be  seen  that  the  clause  in  the  lease  waived  every  kind  of 
notice." 

But  it  has  been  held  that  parties  cannot,  by  contract,  vary  the 
procedure  in  courts  of  justice  prescribed  by  the  statute.  And  henci:; 
that  a  lessor  cannot,  by  exacting  from  his  lessee  a  power  of  attorney 
in  his  lease,  obtain  the  right  to  an  immediate  judgment  without  hav- 
ing demanded  possession  or  having  process  issued  or  served,  or  to  an 
immediate  writ  of  restitution,  where  the  statute  provides  that  in  for- 
cible entry  and  detainer  a  demand  for  possession  must  be  made  upon 
the  lessee  before  the  commencement  of  the  action,  a  complaint  in 
writing  be  filed  before  summons  issues,  service  of  summons  be  made 
in  a  manner  different  from  the  service  in  other  actions  at  law,  and 
in  case  of  judgment,  that  no  writ  of  restitution  be  issued  in  any 
case  until  the  expiration  of  five  days:  French  v.  Wilier,  126  111.  611, 
9  Am.  St.  Rep.  651,  18  N.  E.  811,  2  L.  R.  A.  717. 

VII.    Effect  of  Re-entry  on  the  Covenant  for  Rent. 

The  retaking  of  the  premises  by  the  lessor  releases  the  lessee  from 
the  payment  of  subsequently  accruing  rents  unless  the  lease  expressly 
provides  otherwise:  Watson  v.  Merrill,  136  Fed.  359,  69  C.  C.  A.  185, 
69  L.  R.  A.  719.  Thus  in  Grommes  v.  St.  Paul  Trust  Co.,  147  111.  634, 
37  Am.  St.  Rep.  248,  35  N.  E.  820,  the  court  said:  "The  rule  that  evic- 
tion suspeiuls  the  payment  of  rent  results  from  the  meaning  of  the 
term  'rent,'  and  from  the  obligations  of  the  rclatiou  between  land- 
lord and  tenant.  Rent  is  compensation  for  the  use  of  land,  and  what 
the  tenant  pays  rent  for  is  quiet  possession,  or  beneficial  enjoyment. 
When,  therefore,  the  use  of  possession  ceases,  the  consideration  for  the 
payment  ceases:  1  Taylor  on  Landlord  and  Tenant,  8th  ed.,  sees.  377, 
378;  2  Wood  on  Lamllord  and  Tenant,  2d  ed.,  sec.  477,  p.  1096,  note 
3;  12  Am.  &  Eng.  Ency.  of  Law,  p.  743;  Morris  v.  Tillson,  81  111.  607; 
Hall  V.  Gould,  13  N.  Y.  127;  Home  Life  Ins.  Co.  v.  Sherman.  46  N. 
Y.  370. 

"But  in  the  cases  where  the  rule  has  been  laid  down  and  enforced, 
it  does  not  appear  that  there  was  any  express  covenant  or  agre(^- 
nieiit  ou  the  part  of  the  tenant  that  he  would  be  liable  for  the  rents 
accruing  up  to  the  end  of  the  term,  notwithstanding  the  re-entry  of 
the  lautlLird  before  the  expiration  of  the  term  for  Tiofault  in  the  jiay- 
ment  of  rent.  Such  cases  are  distinguishable  from  tlic  case  at  bar 
in  tliat  here  the  lease,  which  is  signed  by  the.  tenant,  aiul  under  the 
terms  of  wliich  he  entered  into  possession  of  the  di-niisid  premises, 
jirovides  that  the  re-entry  by  tlie  landlord  sliall  not  work  a  forfeiture 
of  the  r'lits  to  be  paid  after  such  re-entry. 

'"In  s(i!Me  of  the  eases  referred  to,  the  lease  contains  a  stipnlntion 
tliat  for  ariv  l.)re:ich  of  co\"enaiit  tlie  le;ise  shall  ■il(>teriniiie  aiol  b'- 
utterly  void';  that  is  to  say,  void  at  the  e'tctiou  of  the  lessnr.  Wh'Ti^ 
then-  is  such  a  stipulatioii  in  the  lease,  entry  by  the  lamllord  will  be 
regauicd   as  an  exercise   of   Ins  option  to   determine   the   base,    .loi  — 
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V.  Carter,  15  Mees.  &  W.  718;  1  Wood  on  Landlord  and  Tcnnnt,  2d 
ed.,  sec.  22G,  pp.  479,  480.  V/here  the  landlord  elects*  Ijp  determine 
the  term,  he  cannot  have  a  recovery  for  subsequent  rent:  Supra.  But 
there  is  no  provision  in  the  present  Icjise  that  it  shall  determine  ami 
be  void  for  failure  to  pay  rent,  or  for  a  breach  of  any  of  th(>  otliir 
covenants.  On  the  contrary,  the  lease  provi<les,  in  suVjstanco,  that  a 
re-entry  ami  taking  of  possession  by  the  landlord  shall  not  have  the 
effect  of  determining  the  lease,  nor  operate  to  prevent  its  continuing 
in  force.  No  other  meaning  can  be  given  to  the  words  'without  such 
re-entry  working  a  forfeiture  of  the  rents  to  be  paid  ....  during  the 
full  term.'  There  is  nothing  illegal  or  improper  in  an  agreement  tliat 
the  obligation  of  the  tenant  to  pay  all  the  rent  to  the  end  of  the  term 
shall  remain  notwithstanding  there  has  been  a  re-entry  for  default; 
and  if  the  parties  choose  to  make  such  an  agreement,  we  see  no  rea- 
son why  it  should  not  be  held  to  be  valid  as  against  both  tlie  tenant 
and  his  sureties.  The  guarantors  in  this  case  agreed  that  the  tenant 
should  pay  all  rents  to  be  by  him  paid  'according  to  the  terms  and 
conditions  of  said  lease  for  and  during  the  entire  term  thereot'.' 

"It  may  not  be  strictly  accurate  or  correct  to  call  the  money  to  be 
paid  after  re-entry  rent,  or  to  treat  the  lease  as  in  force  after  a  re- 
entry. But  the  parties  have  a  right  to  fix  the  amount  of  the  rent  to 
accrue  according  to  the  terms  of  the  lease  as  the  amount  of  damages 
to  be  paid  by  the  tenant  in  case  of  a  breach  of  his  covenants.  It 
can  make  but  little  practical  difference  whether  the  sum  agreed  to  be 
paid  be  called  rent  or  damages." 

A  covenant  to  continue  to  pay  rent  after  the  premises  have  been 
taken  from  the  lessee  owing  to  his  default  should  be  clear  and  unam- 
biguous. And  where  the  lease  reserved  to  the  lessor  right  upon  de- 
fault "into  and  upon  said  premises  to  re-enter,"  and  provid'il  th;it 
in  the  event  of  such  re-entry  it  should  be  lawful  for  the  lessors  to 
relet  the  premises  as  the  agents  of  the  lessee  and  to  ajiply  the  r^Mits 
so  received  upon  the  rents  due  by  the  lessee,  and  holding  the  lessee 
liable  for  any  deficiency,  it  has  been  held  that  the  terra  '"re-entry" 
is  used  in  its  technical  sense  as  known  to  the  common  law  b\'  eject- 
ment, and  not  to  include  a  removal  of  the  lessee  by  statutory  sum- 
mary proceedings:  Michaels  v.  Fishel,  169  N.  Y.  3S1,  62  X.  E.  42.3. 
But  where  the  clause  in  the  lease  gives  the  lessor  the  right,  on  non- 
payment of  the  rent  or  any  other  breach  of  the  covenants  of  tlie 
lease,  to  re-enter  either  by  process  of  law  or  otherwise,  and  to  relet 
the  premises  as  agent  for  the  lessee,  holding  him  liable  for  tlie  de- 
ficiency, the  right  to  hold  the  lessee  for  the  deficiency  will  survive  a 
re-entry  under  summary  proceedings,  since  this  lease  provides  in 
terms  for  a  re-entry  by  anj'  of  the  forms  known  to  the  law:  Baylies 
V.  Ingram,  84  App.  Div.  360,  82  X.  Y.  Supp.  891, 

VIII.     What  Legal  Remedies  are  Ordinarily  Available  to  Enforce  the 
Eight  of  Re-entry  Given  by  a  Lease. 

Ec-entry  can  be  exerr-ised  only  when  the  ri^lit  is  reserved  in  the 
lease.     When   the   right  is  not  so   reserved,  the  remedy  of  the   lessor 
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iiiiflpr  the  loase,  ancl  independent  of  the  statute,  is  confined  to  nn 
notion  on  the  covenant.  At  common  law  the  ri;fht  to  re-enter  the 
leased  premises,  except  when  entry  can  be  made  witliout  force,  is 
simply  the  right  to  maintain  ejectment,  since  ejectment  is  the  method 
allowed  by  law  for  exercising  that  right  in  the  absence  of  any  other 
fitatntory  remedy:  Michaels  v.  Fishel,  16!)  N.  Y.  381,  G2  N.  E.  42."j; 
Palmieri  v.  Antinozzi,  47  Irfisc.  Kep.  2:!7,  95  N.  Y.  Supp.  SG5.  Al- 
though a  mere  reservation  in  a  lease  of  entry  for  default  in  the  per- 
formance of  any  of  the  covenants  in  the  lease  merely  authorizes  the 
recovery  of  possession  by  ejectment,  still  where  a  provision  in  a  lease 
authorized  the  lessor,  in  case  of  default,  "to  take  such  summary  or 
other  fiioreedings  for  the  recovery  of  the  said  rent  and  the  posses- 
sion of  the  said  premises  as  may  be  permitted  by  law,"  it  has  been 
held  that  only  one  of  several  existing  remedies  was  intended  to  be 
resorted  to.  and  that  the  agreement  to  that  effect  was  binding:  Bixby 
v.  Casino  Co..  14  Misc.  L'ep.  346,  35  N.  Y.  Supp.  677.  Where  a  lease 
authorizes  the  landlord  to  re-enter  in  case  of  default  in  the  jjayment 
of  rent,  tiie  fact  tiiat  he  re-enters  after  establishing  his  right  to  do 
so  by  action  of  forcible  entry  and  detainer,  instead  of  making  a  re- 
entry without  obtaining  a  judgment  of  restitution,  cannot  be  com- 
plained of  by  the  tenant  or  his  sureties:  Gruinincs  v.  Bt.  Paul  Trust 
Co..  147  111.  634,  37  Am.  St.  Rep.  248,  35  N.  E.  820. 

Where  a  lessor  reserves  an  option  to  terminate  a  lease  on  service 
of  thirty  dr.ys'  notice  on  breach  of  covenant,  he  is  not  thereby  pre- 
cluded from  pursuing  his  statutory  remedy  for  the  payment  of  the 
rent  or  delivery  of  possession.  The  supreme  court  of  Idaho  in  so 
holding  said:  "We  are  unable  to  see  wherein  this  stipulation  is  in 
any  way  violated  by  the  landlord  pursuing  his  statutory  remedy,  as 
lie  has  done  in  this  case.  In  such  a  proceeding  as  this  it  is  not  con- 
tended that  the  lease  is  terminated,  and  it  is  not  upon  that  theory 
tliat  such  an  action,  founded  upon  failure  to  [);.y  rent,  is  prosecuted. 
Here  the  landlord  seeks  primarily  to  secure  payment  of  the  rent 
due,  and,  as  an  alternative,  in  case  the  rent  is  not  paid,  to  secure 
the  possession  of  the  premises.  The  law  has  provided  that  the  ten- 
ant cannot  retain  the  rental  value  of  the  premises,  and  also  the  pos- 
session of  the  premises  after  completion  of  the  service  of  the  statu- 
tory notif-e.  It  should  be  observed  that  the  stipulation  over  which 
this  controversy  arose  was  not  a  stipulation  extending  the  time  for 
payment  of  rent.  Neither  does  it  grant  to  the  tenant  any  ininuuiity 
from  the  jiayment  thereof.  It  simply  gives  to  the  lessor  the  rigiit, 
u[>on  briach  of  any  of  the  covenants  on  the  part  of  the  lessee,  to  ab- 
solutely terminate  the  lease,  but  provides  that,  in  case  he  shall  choose 
to  exeroise  this  option,  he  shall  give  a  thirty  days'  notice  of  such 
election.  This  is  presumably  for  the  purj.osc  of  giving  the  tinniit 
an  opportunity  to  secure  other  premises,  and,  in  the  event  of  the  exor- 
cise of  such  option,  the  tenancy  would  not  be  terniiiiatcd  until  tlie 
ex['iir;ttion  of  the  thirty  days,  and  the  tenant  would  not  be  an  unlaw- 
ful detainer  until  a  further  notice  of  three  days  should  be  siT\-ed  upon 
hini,  requiring  him  to  vacate":  Hunter  v.  Porter,  10  Idaiio,  72,  77 
Pac.   434. 
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In  Crosby  v.  Jarvis,  46  Misc.  Rep.  436,  92  N.  Y.  Supp.  229,  which 
was  a  suininary  proceeding  for  the  recovery  of  the  leased  prciniHes, 
the  lease  provided:  "That  if  the  yearly  rent  above  reserved,  or  any 
part  thereof,  shall  be  behind  or  unpaid  for  the  space  of  ten  days  after 
any  day  of  paymint  whereon  the  same  ought  to  be  paid  as  afore- 
said, or  if  default  shall  be  made  in  any  or  either  of  the  covenants, 
conditions,  provisions  or  agreements  herein  contained,  ....  it  shall 
and  may  be  lawful  for  the  party  of  the  second  part,  his  heirs  or  as- 
signs, unto  or  upon  the  said  demised  premises  or  any  part  thereof, 
in  the  name  of  the  whole,  to  re-enter  and  the  same  to  have  again,"' 
etc.  The  court,  in  reviewing  the  previous  decisions  on  the  effect  of 
the  statutory  remedies  on  clauses  of  that  kind  in  a  lease,  said:  "It 
is  not  to  be  doubted  that  the  remedy  contemplated  by  the  last-quoted 
paragraph  of  the  lease  is  the  action  of  ejectment,  and  not  summary 
proceedings  under  the  statute:  Michaels  v.  Fishel,  1C9  N.  Y.  381,  62 
N.  E.  425;  Bixby  v.  Casino  Co.,  14  Misc.  Rep.  346,  35  N.  Y.  Supp.  677. 
Hence  if  the  landlord's  only  possessory  remedy  is  that  which  is  given 
by  the  lease,  the  justice  was  right  in  his  conclusion,  and  the  landlord 
must  be  remitted  to  her  action  for  ejectment.  At  the  time  the  pres- 
ent lease  was  made,  the  statute  gave  to  a  landlord,  outside  of  any 
provision  in  the  lease,  the  right  to  resume  possession  of  the  demised 
premises  by  summary  proceedings  either  for  nonpayment  of  rent  or 
for  nonpayment  of  taxes;  and  it  was  held  by  this  court  in  Fleishauer 
V.  Bell,  44  Misc.  Rep.  240,  88  N.  Y.  Supp.  922,  that  summary  proceed- 
ings for  nonpayment  of  rent  might  be  maintained  notwithstanding 
that  the  lease  provided  for  re-entry.  The  reason,  of  course,  is  that 
the  two  remedies  may  be  concurrent,  and  that  neither  is  exclusive  of 
the  other,  as  is  distinctly  recognized  in  section  2264  of  the  Code  of 
Civil  Procedure,  which  provides  that  a  final  order  in  summary  pro- 
ceedings shall  not  be  a  bar  to  an  action  of  ejectment.  Michaels  v. 
Fishel,  169  N.  Y.  381,  62  N.  E.  425,  contains  nothing  to  the  contrary. 
It  decides  merely  that  certain  consequences  follow  upon  the  resump- 
tion of  possession  through  an  action  of  ejectm.ent  which  do  not  fol- 
low upon  such  resumption  through  summary  proceedings,  but  nowhere 
in  the  opinion  in  that  case  can  there  be  found  expression  or  intima- 
tion that  the  reservation  in  a  lease  of  the  right  to  re-enter  for  non- 
payment constitutes  ejectment  the  exclusive  remedy  and  precludes 
resort  to  summary  proceedings.  If  the  right  to  re-enter  for  breach 
of  the  covenant  to  pay  rent  does  not  deprive  the  landlord  of  his  right 
to  resort  to  statutory  summary  proceedings  for  such  nonpayment,  the 
right  to  reenter  for  breach  of  the  covenant  to  pay  taxes,  etc.,  does 
not  deprive  the  landlord  of  his  right  to  resort  to  the  statutory  sum- 
mary proceedings  for  such  nonpayment,  for  that  also  is  a  right  given 
him  outside  of  and  without  reference  to  his  lease.  Bixby  v.  Casino 
Co.,  14  iSIise.  Eep.  346,  35  N.  Y.  Supp.  677,  is  not  to  the  contrary. 
There  the  lease  provided  that  for  nonpayment  of  rent  the  landlord 
might  take  sucli  'summary  or  other  proceeding  for  the  recovery  of 
said  rent  and  the  jiossossion  of  the  premises  as  may  be  permitted  by 
law';    and    the    court    considered   that,    having   specially    provided    for 
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summary  procnrdings  for  nonpnynir'nt  of  rent,  the  parties  intnoflod, 
under  the  prmciple  expressed  in  tlie  maxim,  '1'xprcs.sio  unius  est  ex- 
clusio  alterius,'  that  similar  proceedings  might  not  be  maintained 
for  nonpayment  of  taxes.  Here  there  is  no  such  distinction,  and  no 
room  for  the  application  of  the  maxim.  The  terms  of  the  lease  as 
to  the  remedy  for  nonpayment  of  taxes  are  precisely  the  same  as 
those  relating  to  the  remedy  for  the  nonpayment  of  rent,  and  if  the 
landlord  still  has  the  right  to  institute  summary  proceedings  for  tlie 
nonpayment  of  rent,  she  has  the  right  to  resort  to  the  same  remedy 
for  tlio  nonpayment  of  taxes." 

In  McMahon  v.  Howe,  40  Misc.  Rep.  516,  82  N.  Y.  Snpp.  984,  the 
re-entry  cliiiise  in  the  lease  was  as  follows:  "And  the  jjarty  of  the 
second  part  further  covenants  that  if  default  be  made  in  the  pay- 
ment of  said  rent  or  any  part  thereof  at  the  times  above  specified, 
or  if  default  be  made  in  the  performance  of  any  of  the  covenants 
or  agreements  herein  contained,  the  said  hiring  and  the  relation  of 
landlord  and  tenant,  at  the  option  of  the  said  party  of  the  first  part, 
shall  wholly  cease  and  determine,  and  the  said  party  of  the  first  part 
shall  and  may  re-enter  said  premises  and  remove  all  persons  there- 
from, and  the  said  party  of  the  second  part  hereby  waives  the  service 
of  any  notice  in  writing  of  intention  to  re-enter,  as  provided  by  law 
or  statute."  The  lessee  being  in  default  on  his  rent,  the  lessor  served 
a  notice  on  the  lessee  reciting  the  terms  of  the  lease,  the  nonpayment 
of  the  rent,  the  ceasing  of  the  relation  of  landlord  and  tenant,  and 
requiring  the  lessee  to  vacate  the  premises.  The  lessee  failing  to 
vacate,  he  filed  his  verified  petition  with  a  justice  of  the  peace  pray- 
ing a  final  order  removing  the  lessee  from  the  premises  "according 
to  the  statute  in  such  case  made  and  provided."  The  court  held  that 
though  the  re-entry  clause  entitled  the  lessor  to  maintain  ejectment, 
it  was  doubtful  whether  it  authorized  him  to  bring  summary  pro- 
ceedings for  the  recovery  of  the  possession  of  the  property,  and  inas- 
much as  the  notice  to  vacate  was  not  in  the  alternative,  requiring 
the  payment  of  the  rent  within  three  days  or  the  possession  of  the 
property,  that  the  summary  proceedings  were  not  maintainable. 

But  in  Washington,  the  court  has  taken  the  view  that  the  statute 
giving  an  action  of  unlawful  detainer  to  a  landlord  in  case  of  a  viola- 
tion of  the  lease  is  an  exclusive  remedy,  the  court,  in  Spencer  v. 
Commercial  Co.,  30  Wash.  520,  71  Pac.  53,  saying:  "If  the  respondent 
by  the  terms  of  the  lease  had  a  right  to  terminate  the  lease  for  cither 
of  the  causes  named,  we  cannot  agree  that  he  ma}'  take  the  law  in 
his  own  hands  and  by  force  or  strategy,  as  is  alleged  in  this  case, 
evict  the  tenant.  There  is  no  doubt  that  parties  to  a  lease  may  ]iio- 
vide  for  a  forfeiture  upon  noncompliance  with  certain  condi;  i^ins. 
Under  the  common  law  in  such  cases  the  lessor  might  regain  pcssts- 
sion  by  force:  2  Taylor  on  Landlord  and  Tenant,  Sth  cd.,  sees.  ."•".!. 
532;  2  Wood  on  Landlord  and  Tenant,  2d  ed.,  sec.  537.  But  tl;i- 
rule,  which  makes  the  landlord  a  law  unto  himself,  is  not  cond'.i'-ive 
to  good  business  principles  or  to  good  order,  and  for  that  rens'^n  i^ 
not  looked  upon  with  favor.     The  statutes  of  this  state   (2  Balliug- i-'s 
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Ann.  Codes  and  Stats.,  sec.  5.327)  provide  a  speedy,  adequate  and 
orderly  niL'tliod  for  a  landlord  to  obtain  possession  of  his  projitTty 
upon  failure  of  the  tenant  to  pay  rent,  or  upon  failure  to  perform 
any  other  contlilion  or  covenant  contained  in  a  lease.  These  stat- 
utes, we  think,  should  be  held  to  provide  an  exclusive  remedy,  not- 
withstanding an  agrcomc'iit  permitting  possession  to  be  taken  by  force. 
In  the  case  of  Mc'Clellan  v.  Gaston,  18  Wash.  472,  51  Pac.  1062,  which 
was  a  case  where  a  clause  in  a  chattel  mortgage  provided  that,  if 
the  mortgagee  should  fail  to  make  the  payments  as  agreed,  the  mort- 
gagor miglit  take  possession  of  the  mortgaged  property,  using  all 
necessary  force  so  to  do,  this  court  said  (at  i>age  476,  18  Wash,  and 
page  10G;5,  51  Pac.) :  'There  is  no  doubt  that  such  clauses  are  legitimate 
in  mortgages,  and  confer  rights  upon  the  mortgagees,  but  those  rights 
must  be  enforced  as  every  other  contractual  right  is  enforced.  Be- 
c:;nse  a  party  to  a  contract  violates  his  contract,  and  refuses  to  do 
what  he  agreed  to  do,  is  no  reason  why  the  other  party  to  the  con- 
tract should  compel  the  performance  of  the  contract  by  force.  The 
adoption  of  such  a  rule  would  lead  to  a  breach  of  the  peace,  and  it 
is  never  the  policy  of  the  law  to  encourage  a  breach  of  the  peace. 
The  right  to  enforcement  of  this  part  of  the  contract  must,  in  the 
absence  of  a  consent  on  the  part  of  the  mortgagor,  be  enforced  by 
due  process  the  same  as  any  other  contract.'  This  reasoning  is  par- 
ticularly applicable  to  the  case  at  bar.  If  clauses  of  this  kind  in  a 
lease  may  be  summarily  enforced  by  the  parties  thereto  by  force,  then 
the  statutes  of  the  state  defining  unlawful  detainer,  and  providing 
a  remedy  by  which  a  landlord  may  obtain  possession,  may  be  entirely 
abrogated  by  contracts  which  permit  landlords  to  take  the  law  into 
their  own  hands.  When  the  complaint  alleges  the  execution  of  the 
lease  and  possession  thereunder,  and  facts  showing  a  wrongful  evic- 
tion and  damages,  a  cause  of  action  is  stated.  The  facts  showing 
forfeiture  or  voluntary  surrender,  or  any  other  matters  of  that  kind, 
are  proper  to  be  set  up  in  the  answer:  Collins  v.  Hall,  5  Wash.  366, 
31  Pac.  972;  Spades  v.  Murray,  2  Ind.  App.  401,  28  N.  E.  709." 

IX.     Right  to  Use  Force  to  Obtain  Re-entry. 

Tlie  weight  of  authority  supports  the  rule  that  where  the  lessor  is 
entitled  to  the  possession  of  the  premises  by  reason  of  a  clause  in  the 
lease  giving  him  the  right  of  re-entry  for  a  breach  thereof,  he  is  en- 
titled to  make  the  re-entry  by  force,  using  no  more  force  for  that 
purpose  than  is  reasonably  necessary:  Mueller  v.  Kuhn,  46  111.  App. 
49G;  Trilible  v.  Frame,  7  J.  .J.  Marsh.  599.  23  Am.  Dec.  439;  Reed  v. 
Peed,  4S  Me.  3SS;  Stearns  v.  Sampson,  59  Me.  oGS,  S  Am.  Pep.  442; 
Fifty  Associates  v.  Howland,  59  Mass.  214;  Low  v.  Fhvell,  121  Mass. 
309,  23  Am.  Pep.  272;  Curtis  v.  Galvin,  1  Allen,  215;  Fuhr  v.  Dean, 
26  Mo.  116,  69  Am.  Dec.  4S4;  Sterling  v.  Warden,  51  X.  H.  217,  12 
Am.  Pep.  80;  Weeks  v.  Sly,  61  X.  11.  89;  Ives  v.  Ives,  13  .lohns.  235; 
Hyatt  V.  Wood,  4  .lohns.  150,  4  Am.  Dec.  258;  Walton  v.  File,  18  X. 
C.  567;  Kellam  v.  Janson,  17  Pa.  467;  Allen  v.  Kiely,  17  P.  I.  731.  33 
Am.  St.  Pep.  905,  24  Atl.  776,  16  L.  R.  A.  798;  Push  v.  Aiken  Mfg. 
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Co.,  58  S.  C.  145,  79  Am.  St.  Rop.  836,  36  S.  E.  497.  But  some  of  the 
cases  have  held  that  where  the  lease  did  not  reserve  the  right  to  use 
force  for  that  purpose,  that  the  lessor  will  be  liable  to  the  lessee, 
under  such  circumstances,  in  an  action  of  trespass  quare  clausum 
fregit  or  for  assault  and  battery  in  using  the  force  necessary  to  re- 
move the  lessee  from  the  premises:  Fox  v.  Brissac,  15  Cal.  223;  Lar- 
kin  V.  Avery,  23  Conn.  301;  Entelman  v.  Hagood,  95  Ga.  390,  22  N. 
E.  545;  Thayer  v.  Waples,  26  La.  Ann.  502;  Thiel  v.  Bull's  Ferry  Land 
Co.,  58  X.  J.  L.  212,  33  Atl.  281;  Noel  v.  McCrary,  7  Coldw.  G23;  Dus- 
tin  V.  Cowdry,  23  Vt.  631. 

In  Vinson  v.  Flynn,  64  Ark.  453,  43  S.  W.  146,  46  S.  W.  186,  39 
L.  R.  A.  415,  the  court  said:  "At  common  law  no  civil  action  can  be 
maintained  against  the  landlord  by  the  tenant  for  forcibly  taking 
possession  of  his  land,  which  constituted  the  demised  premises,  after 
the  expiration  of  the  tenancy,  unless  there  was  an  excess  of  force, 
and  then  only  for  the  excess.  There  was  no  remedy  by  which  he 
oould  be  compelled  to  restore  the  possession  forcibly  taken.  The  law 
in  this  manner  held  forth  strong  temptations  to  the  landlord  to  retake 
his  land  by  force  from  the  tenant  refusing  to  deliver  the  same  after 
the  term  of  his  lease  had  expired.  Such  actions  were  calculated  to 
provoke  breaches  of  the  peace.  To  prevent  this  the  statute  was  en- 
acted which  prohibits  all  persons  from  taking  possession  of  land,  and 
detaining  or  holding  the  same,  except  where  an  entry  is  given  by 
law,  and  then  only  in  a  peaceable  manner,  and  to  protect  the  actual 
jiossossion.  not  to  determine  the  rights  of  property,  provides  the 
remedy  of  forcible  entry  and  detainer.  To  restore  the  possession  to 
him,  who  has  been  turned  out  by  force,  as  he  held  it  before,  until 
the  right  to  the  possession  can  be  adjudicated,  this  remedy  is  de- 
signed; its  object  being,  as  said  by  Mr.  Justice  Eakin,  'to  prevent 
any  and  all  persons,  with  or  without  title,  from  assuming  to  right 
th(  msrlves  with  strong  hand,  after  the  feudal  fashion,  when  peace- 
able possession  cannot  be  obtained,  and  to  compel  them  to  the  more 
p;ii'fic  course  of  suits  in  court,  where  the  weak  and  strong  stand  upon 
equal  terms':  Littell  v.  Grady,  38  Ark.  584;  Hall  v.  Trucks,  38  Ark. 
257;  McGuire  v.  Cook,  13  Ark.  448;  Anderson  v.  Mills,  40  Ark.  1?2; 
Jolmson  v.  West,  41  Ark.  535;  Logan  v.  Lee,  53  Ark.  94,  13  S.  W.  422. 

"But  a  party  who  was  in  possession  of  land  without  right,  and  has 
been  turned  out  by  the  owner,  has  no  civil  remedies,  exeejit  those 
provided  by  statute.  They  are  designed  for  the  protection  of  his  pos- 
session against  force.  If  he  abandons  them,  and  seeks  to  recover  dam- 
ages for  a  trespass,  then  he  must  rely  on  his  right  and  claim  to  the 
property  which  has  been  injured.  The  owner  who  has  dispossessed 
hiiu  is  then  remitted  to  his  title,  and  can  use  it  to  show  that  he  has 
not   been  enjoined,  and  is  not  entitled   to   redress." 

Sti,  also,  in  Spencer  v.  Comnierciai  Co.,  30  "Wnsli.  52i),  71  Pac.  ,'4, 
the  court  held  that  the  remedy  provided  by  the  statute  giviig  an  vj'- 
tion  of  unlawful  detainer  to  tlie  lessor  in  case  of  a  viola rion  of  the 
lease  by  the  lessee  pncluiled  the  lessor  from  forcibly  entering  aiid 
evictir.t:  the  lesgee. 
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And  in  Georgia,  the  right  of  re-entry  for  a  breach  of  a  condition 
of  a  lease  must  be  established  by  a  voluntary  surrender  of  the  per- 
son breaking  the  condition  or  by  his  due  eviction  under  a  judgment 
at  law.  The  regaining  of  possession  is  held  not  to  establish  the  right 
of  possession:  Peacock  etc.  Stores  Co,  v.  Brooks  Lumber  Co.,  96  Ga. 
542,  23  S.  E,  835. 

But  where  the  lease  by  a  clause  therein  gives  the  lessor  the  right 
to  make  a  forcible  entry  upon  default  on  the  part  of  the  lessee  of 
some  of  the  covenants  contained  in  the  lease,  the  lessor  may  use  such 
force,  not  amounting  to  a  breach  of  the  peace,  as  is  necessary  to  re- 
move the  lessee,  notwithstanding  the  existence  of  statutes  creating 
a  remedy  of  the  nature  of  forcible  entry:  Goshen  v.  People,  22  Colo. 
270,  44  Pac.  503;  Fabri  v.  Bryan,  80  111.  182;  Schaefer  v.  Silverstein, 
46  111.  App.  608;  Fifty  Associates  v.  Rowland,  5  Cush.  214. 

In  using  force  the  lessor  should  not  resort  to  such  a  degree  of  force 
and  violence  as  would  tend  to  a  breach  of  the  peace,  but  is  limited 
to  such  an  amount  only  as  would  sustain  a  plea  of  moUiter  manus 
posuit:  Page  v.  De  Puy,  40  111.  506;  Fifty  Associates  v.  Howland,  5 
Cush.  214. 

X.     Eight  to  Use  Artifice  or  Stratagem  to  Obtain  Possession  of  the 

Prenuses. 

If  the  lessee  is  temporarily  absent  from  the  premises,  the  lessor 
may  enter  and  take  possession  of  the  premises  where  lie  has  the  right 
to  re-enter,  even  if  he  is  compelled  to  break  into  the  premises  by 
removing  locks  or  the  like:  Clark  v.  Keliher,  107  Mass.  406;  Smitli 
V.  Detroit  Loan  etc.  Assn.,  115  Mich.  340,  69  Am.  St.  Eep.  575,  7o 
N.  W.  395,  39  L.  E.  A.  410;  Mershon  v.  Williams,  62  N.  .7.  L.  779; 
Freeman  v.  Wilson,  16  E.  I.  524,  17  Atl.  921;  Mussey  v.  Scott,  32  Vt. 
82. 

In  Smith  v.  Eeeder,  21  Or.  541,  28  Pac.  890,  15  L.  E.  A.  172,  the 
lessor  entered  by  forcing  the  outer  door  of  the  dwelling  and  removing 
the  household  goods  of  the  lessee  therefrom  during  the  temporary 
absence  of  the  lessee.  It  was  urged  that  the  lessor  had  no  right  to 
force  the  door,  but  the  court  said:  "The  dwelling-house  was  the  prop- 
erty of  plaintiff,  to  the  immediate  possession  of  which  he  was  en- 
titled. The  forcing  open  ot  the  outer  door  after  he  had  peaeenbly 
entered  upon  the  premises  was  simply  an  act  of  mechauioal  force 
he  was  obliged  to  resort  to  in  order  to  make  his  entry  eoniulote;  or, 
in  the  words  of  the  record,  'in  order  to  obtain  entrance  to  said  dwell- 
ing-liouse  it  became  necessary  for  him  to  force  open  an  outer  door 
thereof  which  he  did.'  It  was  only  a  physical  injury  to  his  own  prop- 
erty, of  which  the  defendant  or  the  public  had  no  right  to  coinplaiu, 
so  long  as  it  was  done  in  a  'peaceable  manner,'  and  not  in  a  riotous 
and  tumultuous  iiiaiiiier." 

In  the  principal  case  (Howe  v.  Frith,  43  Colo.  75,  ante.  p.  70,  9.5 
Pac.  603),  the  lease  contained  co\'cnants  of  furl'eiture  for  noupaviueut 
of  rent  with  the  rii^jht  of  re-entry  with  or  without  proi^ess  of  law, 
"using  such  force   as   might   be  necessary."     The  lessor  served   ujtice 
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on  the  lessee  to  vacate  the  promises  or  pay  the  rent.  After  tlie  ex- 
piration of  the  time  stated  in  the  notice,  the  hssor  shut  off  the  steam 
heat  to  the  apartment.  The  court,  in  sustaining  the  right  of  the 
lessor  to  do  so,  said  "Under  covenants  in  leases  reserving  to  the  land- 
lord the  right  of  re-entry  for  covenants  broken,  it  has  been  held  that 
the  landlord  may  render  the  tenement  uninhabitable  by  removing 
iloors,  windows  and  other  portions  of  the  structure,  even  to  the  extent 
of  demolishing  the  tenement,  and  such  acts,  where  no  more  force  was 
used  than  was  necessary  to  accomplish  the  re-entry,  confer  no  right 
of  action  upon  the  tenant  holding  without  any  right  of  possession: 
Header  v.  Stone,  48  Mass.  147;  Mugford  v.  Richardson,  88  Mass.  76, 
S3  Am.  Dec.  617;  Allen  v.  Keily,  17  E.  I.  731,  33  Am.  St.  Eep.  905, 
24  Atl.  776,  16  L.  R.  A.  798;  Todd  v.  Jackson,  26  N.  J.  L.  5^5.  The 
act  of  the  landlord  in  this  case  in  shutting  off  the  heat  from  the 
apartments  was  within  the  rule  announced  by  the  authorities,  and 
no  right  of  action  accrued  to  the  tenant  by  reason  of  such  act. 
Further  than  this,  as  above  shown,  a  covenant  of  the  lease  stipulated 
that,  in  case  the  tenant  was  forcibly  dispossessed  from  the  premises 
by  reason  of  the  forfeiture  of  the  lease  by  nonpayment  of  rent,  no 
right  of  action  for  trespass  or  like  action  should  be  brought  by  the 
tenant.  So  that  if  the  law  was  otherwise  than  as  above  stated,  by 
the  covenants  of  the  lease,  the  tenant  estopped  herself  from  recover- 
ing damages  caused  by  shutting  off  the  heat  from  the  apartments." 

In  Cockcrline  v.  Fisher,  140  Mich.  95,  103  N.  W.  522,  the  lessor  ob- 
tained possession  of  the  premises  by  artifice.  He  commenced  a  civil 
suit  against  the  lessee  to  recover  the  possession  of  the  premises. 
While  the  lessee  was  attending  the  trial  before  a  commissioner,  the 
lessor  sent  his  agents  upon  the  premises,  who  induced  the  children  of 
the  lessee,  w^o  were  in  charge  of  the  place,  to  leave  the  premises. 
The  agents  of  lessor  moved  the  effects  of  the  lessee  into  the  highway 
and  put  a  rope  across  the  entrance  to  the  premises,  and  prevented  the 
lessee  from  entering  by  threatening  force  if  he  attempted  to  do  so. 
The  court,  in  holding  that  the  lessor  had  a  right  to  re-enter  the  prem- 
ises in  the  manner  in  which  he  did,  observed:  "It  follows  from  what 
has  been  said  that  defendant  had  a  right  of  re-entry  on  the  thirty- 
first  day  of  October,  1901,  under  the  holding  in  Smith  v.  Detroit  Loan 
&  Bldg.  Assn.,  115  Mich.  340,  69  Am.  St.  Eep.  575,  73  N.  W.  39.3,  39 
L.  R.  A.  410.  Did  he  forfeit  that  right  by  the  artifice  practiced  in 
instituting  a  civil  suit  to  induce  the  plaintiff  and  his  wife  to  leave 
home  in  order  that  he  might  regain  possession?  No  case  in  point  is 
cited,  and  the  question  must  be  determined  on  principle.  Of  what 
does  the  plaintiff  complain  in  this  conversation?  If  he  had  remained 
at  home,  it  would  have  been  his  duty  to  deliver  possession  on  the 
demand  of  plaintiff's  agents.  He  had  no  legal  grievance  for  being 
deprived  of  the  opportunity  of  making  an  unauthorized  resistauce 
to  the  exercise  of  a  just  right." 
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DENVER  AND   SANTA  FE   RAILWAY   COMPANY  v. 
H  ANNE  G  AN. 

[43  Colo.  122,  95  Pac.  343.] 

A  STIPULATION  touching  the  ownership  of  a  lot  does  not  in- 
clude the  question  of  who  owns  the  title  to  the  adjoining  street,  (p. 
101.) 

DEDICATION  OF  STSEET —Effect  on  Fee.— Under  a  dedica- 
tion of  land  as  ii  street,  the  fee  thereof  vests  in  the  city  in  trust  for 
the  use  of  the  public,     (p.  101.) 

USE  OF  STREET  for  Railway  Purposes — Power  of  City  to  Au- 
thorize.— City  authorities  may  authorize  the  occupancy  and  use  of 
streets  for  railway  purposes  although  it  is  a  servitude  not  strictly 
within  the  ordinary  uses  of  a  public  street,      (p.  102.) 

USE  OF  STREETS  for  Railway  Purposes — Damages  for  Incon- 
venience to  General  Public. — Where  city  authorities  have  authorized 
the  use  of  a  street  for  railway  purposes,  the  city  cannot  claim  dam- 
ages through  the  resulting  inconvenience  to  the  general  public,  (p. 
102.) 

USE  OF  STREETS  for  Railway  Purposes — Effect  of  Being  a 
Nuisance. — Where  city  authorities  have  authorized  the  use  of  a  street 
for  railway  purposes,  so  long  as  the  grantee  or  its  successors  limit 
their  occupancy  and  use  to  proper  and  legitimate  railway  purposes, 
conducting  the  same  in  accordance  with  ordinance,  no  action  can  be 
maintained  by  anyone  upon  the  ground  that  such  occupancy  and  use 
constituted  a  nuisance,     (p.  102.) 

USB  OF  STREET  for  Railway  Purposes — Damages  for. — An 
abutting  lot  owner  may  claim  indemnity  for  permanent  iuterferen<-e 
with  ingress  or  egress  to  and  from  his  lot,  and  for  loss  in  the  value 
thereof  otherwise,  where  the  street  is  used  for  railway  purposes.  The 
measure  of  his  compensation  is  the  actual  diminution  in  market 
value  of  the  premises  for  uses  to  which  tliey  might  reiisoiiably  be 
put,  occasioned  by  the  construction  and  operation  of  the  railway  along 
the  street,     (p.  102.) 

DAMAGES  for  Use  of  Street  for  Railway  Purposes. — Where  an 
abutting  lot  owner  sues  for  injury  arising  from  the  use  of  a  street 
for  railway  purposes,  he  should  recover  the  total  amount  of  his  dam- 
ages in  a  single  action  brought  at  or  about  the  time  of  the  occupancy 
of  the  street  by  the  railway  company,     (p.  102.) 

DAMAGES  for  Use  of  Street  for  Railway  Purposes— Laches 
and  Statute  of  Limitations. — The  right  to  maintain  an  action  for  in- 
jur}' from  the  u.se  of  a  street  for  railway  purposes  may  be  lost  by 
delay  anil  Ijnrred  by  statutes  of  limitation,  which  commence  to  run 
from  tlic  fiist  occupancy  of  the  street  for  railway  purpose,      (p.  102.) 

CORPORATIONS— Transfer  of  Assets  to  Another  Corporation — 
Liability  for  Debts. — In  all  cases  where  a  corjjoration  disposes  of  its 
entire  ;!-^r's  and  practically  goes  out  of  business,  leaving  unjtaid  obli- 
gations, ti.e  sale  will,  especially  in  equity,  be  scrutinized  with  unusual 
care,  and  a  strict  rule  of  accountability  for  any  bad  faith  discovered 
will  be  aii])lied  tigainst  the  purchasing  company;  but  wlicre  the  sale 
was  not  made  upon  inadequate  consideration  or  characterized  by  bad 
faith  in  any  manner,  the  purcliaser  taki's  tiie  property  without  liabil- 
ity tov   p;:vn:eiii    of  the   vendor's   unsecured  debts,      (p.   104.) 

RAILROADS— Transfer  of  Assets — Liability  for  Trespasses  of 
Vendor. —  Where  one  railroad  company  purcliases  the  assets  of  aiiijther 
in  good  faith,  payin^^  adequate   consideration,   and  the   two   corpiora- 
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tions  are  wholly  distinct  from  each  other,  the  vendee  company  is  not 
liable  in  daniagos  to  an  abutting  lot  owner  for  injury  caused  by  the 
vendor  company  using  the  street  for  railway  purposes,  where  the  ven- 
dee company  had  no  reason  to  suspect  the  existence  of  the  claim  of 
the  abutting  lot  owner,     (p.  104.) 

EMINENT  DOMAIN — Additional  Servitude. — Mere  increase  of 
traffic  and  operation  of  a  larger  number  of  trains,  on  a  narrow-gauge 
track,  are  fairly  within  the  original  servitude,     (p.  105.) 

EAILROADS — Liability  of  Vendee  for  Use  of  Street  for  Rail- 
way Purposes. — Where  one  railroad  company  purchases  the  assets  of 
another,  the  vendee  is  not  liable  to  an  abutting  lot  owner  after  the 
^uuchase  for  the  use  of  the  street  for  railway  purposes,  where  it  does 
^iiot  appear  that  the  street  was  subjected  to  any  other  or  different 
.servitude,  or  that  the  property  owner  sufl'ered  any  added  injury  by 
reason  of  an  unreasonable,  improper  or  wrongful  use  of  the  track, 
(p.  105.) 

Action  by  abutting  lot  owners  against  .several  railway  com- 
panies for  damages  arising  from  use  of  the  street  for  railway 
purposes.  The  material  facts  were  these :  The  Denver  Circle 
Railroad  Company,  in  1881,  was  by  a  city  ordinance  granted 
a  right  to  occupy  and  use  Clark  street,  in  the  city  of  Denver, 
for  the  construction  and  operation  of  a  narrow-gauge  rail- 
road. The  company  operated  its  line  thereon  from  1882  to 
1887,  at  which  later  date  it  sold  all  of  its  property,  franchises, 
etc.,  to  the  Denver  and  Santa  Fe  Railway  Company,  which 
in  time  executed  a  ninety-nine  year  lease  to  the  Atchison, 
Topeka  and  Santa  Fe  Railroad  Company,  which  was  operating 
the  road  at  the  time  of  the  commencement  of  the  action,  but 
ceased  doing  so  shortly  thereafter.  The  plaintiffs  sued  the 
vendee  and  lessee  railroad  companies,  and  from  a  judgment 
in  their  favor  for  five  hundred  dollars  the  defendants  ap- 
pealed. 

Rogers,  Cuthbert  &  Ellis,  for  the  appellants. 

W.  W.  Cover,  for  the  appellees. 

*^^  HELM,  J.  No  proofs  were  offered  tending  to  show 
that  the  fee  to  Clark  street  was  in  plaintiffs.  The  stipulation 
touching  the  ownership  of  the  lots  mentioned  did  not  reach 
or  include  title  to  the  street.  On  the  contrary,  under  the 
dedication  the  fee  thereto  was  vested  in  the  city  in  trust  for 
the  use  of  the  public.  A  discussion  of  this  subject  i.s  rendered 
unnecessary  by  the  decision  in  Denver  etc.  R.  Co.  v.  D(inil:e, 
11  Colo.  247,  17  Pac.  777,  wherein  the  status  in  this  regard 
of  Clark  street  was  considered  and  affirmatively  d(3elared. 

It  follows  from  the  foregoing  fact,  cottpled  with  the  autlior- 
ity  vested  by  the  constitution  and  statutes  in  the  city  couiieil, 
that  that  body  had  plenary  control  over  the  street.     Tiie  city 
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authorities  could  autliorize  the  occupancy  and  use  thereof  for 
railway  purposes,  althouuli  it  is  a  servitude  not  strictly  within 
the  ordinary  uses  of  a  public  street.  And  the  effect  of  the 
grant  to  the  Denver  Circle  Railroad  Company  by  the  or- 
dinance of  January  28,  1881,  was  to  render  legal  such  occu- 
pancy and  use  and  avoid  any  claim  by  the  city  for  damages 
through  the  resulting  inconvenience  to  the  general  public. 
Moreover,  so  long  as  the  grantee  or  its  successors  limited  such 
occupancy  and  use  to  proper  and  legitimate  railway  purposes, 
conducting  the  same  in  accordance  with  the  provisions  of  the 
ordinance,  no  action  could  be  maintained  by  anyone  upon  the 
ground  that  such  occupancy  and  use  constituted  a  nuisance. 

The  only  relief  to  which  plaintiffs  were  entitled  was  for 
injuries  suffered  by  them  as  abutting  lot  owners;  they  could 
not  recover  for  such  annoyances  or  inconveniences  as  were 
common  to  the  general  public.  They  could  claim  indemnity 
for  permanent  interference  with  ingress  or  egress  to  and  from 
their  lots,  and  for  loss  in  the  value  thereof  otherwise.  The 
^^'  measure  of  their  compensation  was  the  actual  diminution 
in  marlcet  value  of  their  premises  for  uses  to  which  they 
might  reasonably  be  put,  occasioned  by  the  construction  and 
operation  of  the  railroad  through  Clark  street. 

Upon  this  view  of  the  law  the  complaint  was  evidently 
drawn  and  the  trial  was  manifestly  conducted;  although  both 
the  printed  and  oral  arguments  before  us  contain  suggestions 
based  upon  the  theory  of  a  continuing  trespass  or  nuisance. 

Under  the  authorities  in  cases  of  this  kind  the  abutting 
lot  owner  sues  for  and  recovers  the  total  amount  of  his  injury 
in  a  single  action.  This  action  is  usually  brought  at  or  about 
the  time  of  the  occupancy  of  the  street  by  the  railway.  And 
the  right  to  maintain  the  same  may  be  lost  by  delay  and 
barred  b}'  statutes  of  limitation ;  which  statutes  begin  to  ruu 
from  the  first  occupancy  of  the  street  for  railway  purposes. 

The  foregoing  interpretation  of  the  law  and  statement  of 
princij)les  touching  the  subject  in  hand  have  been  heretofore 
fully  adopted  by  this  court:  City  of  Denver  v.  Bayer,  7  Colo. 
113.' 2  Pac.  6;  Denver  etc.  R.  Co.  v.  Domke,  11  Colo.  217,  17 
Pac.  777 :  Union  Pac.  Ry.  Co.  v.  P'oley,  19  Colo.  280,  35  Pac. 
512:  Denver  Circle  R.  Co.  v.  Nestor,  10  Colo.  403,  15  Pac. 
714;  Colorado  ]\I.  Ry.  Co.  v.  Trevarthen,  1  Colo.  App.  152, 
27  Pac.  1012 ;  Frankle  v.  Jackson,  30  Fed.  398. 

Plaintiffs  were  entitled  to  recover  from  the  Denver  Circle 
Railroad  Company  compensation  for  the  injuries,  if  any, 
sulfered  by  them  as  such  abutting  lot  owners,  under  the  rules 
above  stated.     And  although  the  evidence  is  somewhat  doubt- 
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ful  and  unsatisfactory,  yet  had  the  action  been  bronpfht  and 
recovery  been  had  against  that  company,  the  judgment  would 
not  be  disturbed. 

This  brings  us  to  a  question  not  hitherto  .squarely  df.'ter- 
mined  in  Colorado,  viz.:  Did  plaintiffs'  right  of  *^^  action 
in  the  premises  against  the  Denver  Circle  Railroad  Company 
extend  to  the  present  defendants?  Or,  stating  the  proposition 
in  another  way,  Did  the  liability  of  the  Denver  Circle  Rail- 
road Company  to  plaintiffs  pass  b}''  means  of  the  sale  and 
lea.se  to  defendants? 

The  complaint,  after  detailing  the  construction  and  opera- 
tion of  the  line  through  Clark  street  by  the  Denver  Circle 
Railroad  Company,  alleges  that  the  Denver  and  Santa  Fe 
Railway  Company  "purchased  said  railroad  with  all  its 
riglits,  privileges  and  franchises,  appurtenances  and  prop- 
erty, and  became  the  owner  thereof  and  took  possession  of  the 
same." 

The  answer  admits  such  purchase  and  possession.  But 
neither  in  the  pleadings  nor  in  the  evidence  is  there  anything 
showing  or  tending  to  show  a  want  of  adequate  consideration 
for  the  purcluise,  or  in  any  manner  tending  to  establish  bad 
faith  in  connection  therewith.  The  two  defendant  corpora- 
tions were,  so  far  as  we  are  advised  by  the  recoi'd,  wholly 
separate  and  distinct  from  the  Denver  Circle  Railroad  Com- 
pany. Nor  is  there  anything  in  the  record  bringing  home  to 
the  purchasing  or  leasing  company  knowledge  of  plaintiff's 
claim  for  damages  against  the  Circle  company. 

Some  authorities  hold  that  where  one  corporation  transfers 
all  its  assets  to  another  and  practically  ceases  to  exist,  leav- 
ing debts  unpaid,  the  latter  corporation  takes  title  subject 
to  an  equitable  lien  or  charge  in  favor  of  the  vendor's  cred- 
itors. But  upon  careful  examination  it  will  be  found  that 
all,  or  nearly  all,  of  the  cases  cited  in  support  of  this  rule 
deal  with  transfers  not  in  the  ordinary  course  of  business, 
and  where  peculiar  circumstances  require  its  application  in 
the  interest  of  equity  and  justice.  For  instance:  Where  the 
purchasing  company  expressly  ^-^  assumes  the  debts  of  the 
seller;  where  the  purchasing  company  is  organized  by  the 
officers,  directors  or  stockholders  of  the  vendor  and  is  prac- 
tically the  same  company  under  a  different  name;  where  the 
consideration  for  the  sale  is  nominal  or  grossly  inadequate; 
where  two  old  companies,  by  reason  of  consolidation,  become 
extinct  and  all  their  assets  are  taken  over  by  a  new  company 
organized  for  the  purpose;  in  short,  where  either  tlie  \'uv- 
chasing  company  assumes  payment  of  the  debts  of  the  vcinl  ^r, 
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or  the  transaotion  is  of  such  a  nature  as  that  the  element  of 
actual  or  constructive  fraud  fairly  enters  therein. 

And  in  all  cases  where  a  corporation  disposes  of  its  entire 
assets,  and  praetieall}^  tiroes  out  of  business,  leaving  unpaid 
obligations,  tlie  sale  will,  especially  in  equity,  be  scrutinized 
with  unusual  care,  and  a  strict  rule  of  accountability  for  any 
bad  faith  discovered  will  be  applied  against  the  purchasing 
company. 

But,  on  the  other  hand,  where,  as  in  the  case  at  bar,  noth- 
ing appears  in  the  record  either  by  pleadings  or  proofs 
tending  to  show  that  the  sale  was  made  upon  inadequate  con- 
sideration or  "that  it  was  characterized  by  bad  faith  in  any 
manner,  the  purchaser  takes  the  property  without  liability  for 
payment  of  the  vendor's  unsecured  debts. 

"AVhere  a  corporation  transfers  all  its  assets  to  another 
corporation  which  does  not  agree  to  assume  the  liabilities  of 
tlie  selling  corporation,  and  both  corporations  maintain  a 
separate  existence,  then,  in  the  absence  of  fraud,  the  purchas- 
ing corporation  will  not  be  answerable  for  any  debts  of  the 
selling  corporation":  10  Cyc.  1268;  Goldmark  v.  IMagnolia 
Metal  Co.,  44  N.  Y.  App.  Div.  35,  60  N.  Y.  Supp.^425; 
Brundrod  v.  Rice,  49  Ohio  St.  649,  34  Am.  St.  Rep.  589.  32 
N.  E.  169;  ]\[ontgomery  Web  Co.  v.  Dienelt,  133  Pa.  585, 
19  Am.  St.  Rep.  663,  19  Atl.  428. 

^^^  Such  being  the  rule  as  to  ''debts"  of  the  vendor,  it  is 
unnecessary  to  comment  upon  the  purchaser's  liability  for 
unasserted  and  undetermined  claims  against  the  former  grow- 
ing out  of  an  alleged  trespass. 

As  already  observed,  no  proofs  are  offered  showing  that 
the  Denver  and  Santa  Fe  Railway  Company,  when  it  pur- 
chased the  property  in  question,  had  notice  or  knowledge  that 
plaintifl's  claimed  compensation  from  the  Denver  Circle  Rail- 
road Company  for  damages  to  their  abutting  lots.  Nor,  so 
far  as  the  record  discloses,  did  defendants  have  reason  to 
susj^ect  the  existence  of  any  such  claim.  In  fact,  the  com- 
mencement of  this  action,  more  than  a  year  subsequent  to 
the  purchase  and  more  than  six  years  after  construction  of 
the  railway  line  in  Clark  street,  appears  to  have  l)een  the 
tirst  intimation  of  such  claim  given  to  either  defendant. 

The  laying  of  a  third  rail  and  operation  of  the  line  upon 
a  standard-gauge  basis  was  at  one  time  contemplated  by 
defendants.  But  this  project  was  given  up,  no  third  rail 
was  laid  in  front  of  plaintiffs'  lots,  and  no  attempt  appears 
1o  have  been  made  to  oiH;i';:te  standard-gauge  trains  through 
tlic  street  even  by  the  use  of  narrow-gauge  trucks;  nor  is  it 
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shown  tliat  defendants  perm i1  ted  ears  to  stand  in  front  of 
plaiiitilfs'  lots  or  otherwise  improperly  obstructed  the  street. 
So  that  the  possession  and  control  by  defendants  as  suceessoi-s 
to  the  Circle  company  did  not  constitute  in  law  a  diffrreiit 
or  additional  burden;  the  mere  increase  of  traffic  and  opera- 
tion of  a  larger  number  of  narrow-gauge  trains,  if  such  in- 
crease and  operation  took  place,  were  fairly  witliin  tlie 
original  servitude. 

It  follows,  therefore,  that  plaintifTs  could  assert  no  claim 
against  defendants  based  upon  any  new  burden  difTorent  from 
or  in  addition  to  the  burden  ^''^  imposed  by  the  Denver 
Circle  Railroad  Company  in  the  first  instance. 

It  is  clear  that  ui)on  the  recoi'd  before  us,  neither  of  the 
defendants  could  be  held  responsible  for  damages  to  plain- 
tiffs growing  out  of  the  original  construction  of  the  line  in 
Clark  street  and  use  of  said  street  for  railway  purposes.  And 
as  it  does  not  appear  that  after  the  purchase  the  street  was 
subjected  to  any  oil: or  or  different  servitude,  or  that  plain- 
tiffs suffered  any  added  injury  by  reason  of  an  unreasonable, 
improiier  or  wrongful  use  of  the  railway  track,  no  new  cause 
of  action  arose  in  their  favor  and  against  defendants. 

The  judgment  must  be  reversed. 

Chief  Justice  Steele  and  ]Mr.  Justice  ]\Iaxwell  concur. 


The  Laying  of  Eaih  in  a  Puhlic  Street  as  additional  servitudes  for 
which  abutting^  owners  are  entitled  to  comjjensation  is  discussed  in 
the  Botu  to  Mordhurst  v.  Ft.  Wayne  etc.  Co.,  106  Am.  St.  He]).  2.S2. 
A  railroad  constructed  and  operated  on  a  street  witliout  authority 
constitutes  a  public  nuisance:  Birmingham  Ry.  etc.  Co.  v.  Moran,  151 
Ala.  1S7,  125  Am.  St.  Rep.  21, 

The  LuibiUtij  of  a  Railroad  Company  to  an  Adjacent  Owner  for  in- 
juries other  than  those  due  to  a  physical  invasion  of  his  premises  is 
discussed  in  the  note  to  Smith  v.  JSt.  Paul  etc.  Ky.  Co.,  lijy  Am.  St. 
Rep.  yi4;  and  in  the  recent  cases  of  Taylor  v.  Seabuard  Air  Line  Ry., 
145  N.  C.  4U0,  122  Am.  St.  Rep.  455;  St.  Louis  etc.  Rv.  Co.  v.  Shaw, 
99  Tex.  559,  122  Am.  St.  Rep.  GU3;  King  v.  Vicksburg  Ry.  etc.  Co.,  SS 
Miss.  45(5,  117  Am.  St.  Rep.  749. 

When  the  Froprrty  of  an  Abutting  Owner  is  taken  or  dama':^od  by  the 
construction  or  operation  of  a  railroad  in  a  street,  he  is  eiUiiicJ  to 
coinieiisation  for  the  injury  received,  as  against  the  enmiiihian.-ors. 
alientes,  or  successors  of  such  railroad  and  its  franchises  and  pro|- 
erty,  unless  he  has  done  some  act  amounting  to  a  waiver  of  his  rigLi. 
or  by  which  he  is  estopped  from  assorting  it:  Vi^v.n  IMutual  Life  Ins. 
Co.  V.  Ileiss,  141  111.  35.  33  Am.  St.  R(  p.  273.  But.  acr<.r.!i-i.r  fi 
Guinn  V.  Ohio  River  R.  R.  Co.,  4G  W.  Va.  151,  76  Am.  St.  R.;,.  's>  .;, 
if  a  railway  company  builds  its  road  in  a  street  and  thus  daina'^'s  an 
abutting  lot,  the  daniagi^  is  original  and  perniancut.  ai:d  sueii  ('•i:i:- 
pany  is  at  once  liable  iherefor.  but  a  lessee  c,_,:iij.ai.y  subsei^ueutl} 
operating  the  road  is  not  liable  for  such  damage. 
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GRAVES  V.  WHITE. 

[43  Colo.  131,  95  Pac.  347.] 

CONTRACTS — Meaning  of  "Divide." — By  common  usage  the 
oommou  at'cei)tation  and  definition  of  the  word  "divide,"  unqualified 
by  other  words,  when  used  by  and  between  two  contracting  parties, 
limits  the  severance  or  partition  to  two  equal  parts,     (p.  107.) 

BROKERAGE  CONTRACT— Agreement  to  Divide  Commission 
with  Subagent. — In  an  action  by  one  who  assisted  brokers  in  the  sale 
of  re;il  estate,  a  complaint  which  alleged  that  defendants  employed 
plaintiff  to  assist  in  making  a  sale  of  the  property  and  promised  to 
pay  him  as  compensation  for  his  services  one-half  of  the  commission 
or  brokerage,  is  supported  by  evidence  that  the  defendants  agreed  to 
"divide''  the  commissions  with  plaintiff,     (p.  107.) 

BROKERAGE  CONTRACT— Deduction  of  Expenses  of  Sale.— 
In  an  action  by  one  who  assisted  brokers  in  making  a  sale  of  real 
estate  for  one-half  of  the  commissions  received  by  them,  the  defend- 
ants are  not  prejudiced  by  the  jury  deducting  the  expenses  incurred 
by  defendants  before  dividing  the  remainder  between  the  parties. 
(p.  103.) 

Jesse  Stephenson,  for  the  appellants. 
James  P.  Veerkamp,  for  the  appellee. 

^"^  MAXWELL,  J.  This  is  an  action  to  recover  com- 
missions upon  the  sale  of  real  estate,  differing  from  most 
actions  of  this  character  in  that  appellee  sues  appellants,  who 
were  partners,  to  recover  one-half  of  the  commissions  whicii 
he  assisted  them  in  earning  through  the  sale  of  certain  real 
estate  in  Rio  Grande  county. 

The  complaint  alleged  that  the  defendants  employed  plain- 
tiff to  aid  and  assist  them  in  effecting  and  making  a  sale  of 
the  land  to  one  A.  C.  Phares,  and  promised  to  pay  him  as 
compensation  for  his  services  one-half  of  the  commission  or 
brolcerage  they  might  receive  in  case  a  sale  of  the  land  was 
made  to  Phares;  that  the  sale  was  made  through  valuable 
services  rendered  by  plaintiff  to  defendants;  that  defendants 
received  six  hundred  and  twenty-two  dollars  as  commissions 
for  making  the  sale  and  now  refuse  to  pay  him  anything  for 
his  services. 

The  answer  admitted  that  the  sale  was  made  and  the  com- 
missions paid,  and  denied  all  other  allegations  of  the  com- 
plaint. 

^'^^  Before  1lie  trial  defendants  filed  a  written  offer  of 
judgment  for  sevent}--live  dollars  and  costs.  Trial  to  a  jury 
resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff'  for 
one  hundred  and  seveut}'-four  dollars,  from  which  is  this 
api)eal 
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All  tlie  witnesses  who  testified  in  the  case,  including  the 
defendants,  were  called  by  plaintiff;  so  that  there  is  no  con- 
flict in  the  testimony,  except  that  defendants  denied  makin;^ 
any  contract  whatever  with  the  plaintiff,  and  did  not  think 
plaintiff  assisted  them  in  making  the  sale. 

One  of  the  appellants  testified  that  he  intended  to  do  wliat 
was  right  with  appellee.  Appellee  testified  that  appellant 
Ahrens,  at  the  time  he  engaged  appellee's  services,  agreed  tD 
divide  the  commissions  with  him.  Appellants  testified  that 
certain  expenses  were  incurred  by  them  in  making  a  sale, 
the  amount  of  which  does  not  clearly  appear  from  the  abstract 
of  record  furnished  by  appellants. 

The  judgment  is  assailed  upon  the  ground  that  appellee 
failed  to  prove  the  contract  alleged  in  the  complaint,  and 
that  under  the  allegations  of  the  complaint  he  could  not 
recover  on  a  quantum  meruit.  This  point  was  presented  to 
the  court  below  in  a  motion  for  a  nonsuit  interposed  at  the 
close  of  plaintiff's  evidence,  and  in  a  motion  for  a  new  trial, 
and  ruled  adversely  to  appellants,  and  is  the  only  point  urged 
here. 

Appellant's  contention  is  thus  stated  in  their  brief:  "It  is 
true  that  the  plaintiff  testified  that  one  of  the  defendants  said 
he  would  divide  the  commission.  That  statement  is  denied. 
Conceding  that  he  said  it,  for  the  purpose  of  this  argument, 
there  is  still  no  contract.  If  that  statement  were  made,  the 
one  making  it  may  have  had  in  mind  that  he  would  give  him 
one  per  cent  of  the  proceeds  of  the  transaction,  while  the  other 
person  to  whom  it  was  said  *^*  may  have  had  in  mind  that 
it  would  be  fifty  per  cent.  A  promise  to  divide  the  com- 
mission did  not  necessarily  mean  to  give  him  half  of  it.  It 
is  so  indefinite  that  no  one  can  tell  just  what  the  statement 
does  mean.  If  the  defendant  Ahrens  had  paid  the  plaintil'L 
one  dollar  of  the  proceeds,  he  would  have  been  carrying  out 
the  promise  to  divide  commissions.  What  was  said  by  these 
parties  was  not  sufficient  to  constitute  a  coiitrai^t  that  will 
sujiport  a  recovery." 

We  cannot  agree  with  this  contention. 

"Divide"  is  thus  defined  in  the  Standard  Dictionary:  "To 
sever  into  two  parts;  to  cut  or  part  into  several  or  many 
pieces." 

We  think  that  by  common  usaire  the  conimon  aecei)t:itio:i 
aiid  definition  of  the  word  "(li\-i(le."  un(iualifiod  by  otlirr 
words,  when  used  by  and  between  two  contracting  j)arties, 
linuts  the  severance  or  partition  to  two  equal  parts.     This  is 
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the  construction  placed  upon  "divide"  by  the  court  below, 
which  is  approved. 

The  court  below,  in  overruling  the  motion  for  a  new  trial, 
stated  that  the  jury  may  have  deducted  from  the  commission 
paid  the  amount  of  expenses  incurred  by  appellants  in  mak- 
ing the  sale,  as  shown  by  the  evidence  introduced,  and 
divided  what  remained.  Appellants  have  no  ground  for 
complaint  against  this  action  of  the  jury  in  arriving  at  a  ver- 
dict. Under  the  above  definition  of  the  word  "divide,"  as 
applied  to  the  facts  of  this  case,  appellee's  testimony  proved 
the  contract  alleged  in  the  complaint. 

The  judgment  will  be  affirmed. 

Chief  Justice  Steele  and  Mr.  Justice  Helm  concur. 


The  Eight  of  a  Broker  to  Commissioyis  is  discussed  in  the  notes  to 
Kalley  v.  Baker,  28  Am.  St.  Rep.  546;  Ward  v.  Cobb,  12  Am.  St.  Hep. 
589. 


CAPITOL  NATIONAL  BANK  v.  HOLMES. 

[43  Colo.  154,  95  Pac.  314.] 

SUEEOGATION. — When  any  person  having  a  subsequent  inter- 
est in  premises  with  a  right  to  redeem  to  protect  his  own  interest  pays 
off  a  mortgage  thereon,  although  not  the  principal  debtor  primarily 
and  absolutely  liable  for  the  mortgage  debt,  he  thereby  becomes  an 
equitable  assignee  thereof,  and  may  keej)  alive  and  enforce  the  lieu 
so  far  as  may  be  necessary  in  equity  for  his  own  benefit,     (p.  110.) 

SUBROGATION — Merger  a  Question  of  Intention. — When  an 
owner  of  premises  who  is  not  personally  and  primarily  liable  to  pay  a 
debt  securtd  by  mortgage  or  other  charge  on  the  property  pays  such 
debt,  it  is  a  question  of  intention  whether  he  did  so  to  keep  the  lien 
alive  as  a  security  for  himself  against  other  encumbrances  or  titles 
and  tlius  prevent  a  merger,      (p.  111.) 

SUBEOGATION — Payment  of  Mortgage  by  Vendee. — When  the 
owner  of  tlic  fee  title  pays  off  a  prior  encumbrance,  such  as  a  mort- 
gage, without  actual  notice  of  a  junior  judgment  lien,  it  will  be  pre- 
sumed that  he  paid  the  same  for  his  own  interests,  and  equity  will 
treat  him  as  the  assignee  of  the  original  encumbrance  and  will  revive 
and  enforce  it  for  his  benefit,      (p.  111.) 

SUBROGATION. — Recital  in  Deed  that  grantee  shall  pay  off 
a  mortgage  as  a  part  of  the  purchase  price  does  not  preclude  the  gran- 
tee from  the  right  of  subrogation,      (p.  112.) 

DEED. — Recital  in  a  Deed  that  the  premises  are  "subject  to  a 
mortgage"  does  not  import  a  promise  on  the  part  of  the  purchaser  to 
pay  the  mortgage  debt.      (p.  112.) 

SUBROGATION  —  Rights  of  Grantee  Paying  Mortgage  as 
Against  Judgment  Lien  Witiiout  Notice. — Where  the  grantee  of  land 
witiiout  actual  notii-e  of  a  juilgmeut  lien  of  record,  win;  jiurcha.s.Ml 
the  properly  after  exainiriatiou  of  an  abstract  of  title   which  did  not 
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show  the  existence  of  the  judgment,  pays  ofif  an  existing  mortgage, 
vhich  was  represented  to  }iim  as  the  only  encumbrance  against  the 
property,  and  has  the  mortgage  satisfied  of  record,  he  is  entitled  to 
liave  the  mortgage  revived  and  to  be  placed  in  the  position  of  the 
mortgagee,  who  was  a  prior  lienholder,  as  against  the  judgment  cred- 
itor,    (p.  113.) 

liic'ksler.  Bennett  &  Nye,  for  the  appellant. 

R.  H.  (iiliiiore  and  Miller  &  Barnd,  for  the  appellees. 

i««  GODDARD,  J.  The  facts  set  out  in  the  pleadin<?s  and 
found  by  '^^  the  court  that  are  pertinent  to  the  question 
presented  in  this  ease  are,  in  brief,  as  follows :  On  the  eleventh 
day  of  March,  1902,  INfary  Wright  was  the  owner  in  fee  simple 
and  in  possession  of  certain  described  real  estate.  On  the 
eleventh  day  of  INIarch,  1902,  she  executed  a  note  for  fifteen 
hundred  dollars  to  one  Hugh  McFetrich,  and  on  the  same 
date,  to  secure  the  payment  of  said  note,  executed  a  mortgage 
on  said  real  estate.  Thereafter,  and  on  September  10,  1904, 
the  appellant,  the  Capitol  National  Bank,  caused  to  be  filed 
with  the  county  clerk  and  recorder  of  Adams  county,  Colo- 
rado, where  the  land  was  situated,  a  transcript  of  a  judgment 
obtained  against  Mary  Wright  for  the  sum  of  five  hundred 
and  eighty-six  dollare  and  seventy-seven  cents  and  costs.  On 
the  nineteenth  day  of  September,  1904,  and  before  the  appel- 
lant had  taken  any  steps  to  enforce  its  judgment  by  execution, 
Mary  AVrieht  sold,  and  by  warranty  deed  conveyed,  the  land 
to  Orel  Holmes,  one  of  the  appellees  herein.  Holmes  imme- 
diately went  into  possession  of  said  property,  and  on  Sep- 
tember 21,  1904,  paid  said  mortgage  and  caused  the  same 
to  be  satisfied  of  record.  As  alleged  in  the  cross-complaint, 
and  as  found  by  the  court  below,  the  defendant  Wright  had, 
as  an  inducement  to  the  said  purchase,  represented  to  the 
defendant  Holmes  that  the  said  premises  were  free  of  all 
liens  and  encumbrances  except  the  mortgage  given  by  the 
defendant  Wright  to  secure  to  Hugh  McFetrich  the  sum  of 
fifteen  bunded  dollars  and  interest  thereon.  That  previous 
to  the  completion  of  said  purchase,  the  defendant  Wright 
furnislied  to  the  defendant  Holmes  an  abstrnet  of  title  pre- 
pared by  a  reputable  abstract  company  which  was  engaged 
in  the  liusiness  of  furnishing  abstracts  of  title  to  lands  in  said 
Adams  county;  that  after  the  defendant  Holmes  had  caused 
said  title  to  be  examined  by  attorneys  at  law  in  regular  prac- 
tice in  this  state,  who  ^^'~  found  the  title  to  tlie  same  frr- 
from  encumbrance  except  said  mortgage  as  shown  by  t!;" 
enl'-ics  on  said  abstract  of  title,  that  the  defendant  Holnics, 
at  the  time  he  completed  said  purchase  and  paid  the  aniouul 
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of  said  mortgage  and  filed  for  record  the  release  of  said 
mortgage,  had  no  actual  knowledge  of  the  judgment,  and  the 
entry  of  the  same  had,  by  accident  or  otherwise,  been  omitted 
from  the  said  abstract  of  title  of  the  said  premises;  that  the 
defendant  Holmes,  in  making  the  said  purchase  and  in  exam- 
ining the  title  to  the  said  promises,  pursued  the  usual  and 
customary  method  to  inform  himself  as  to  the  condition  of 
the  title  to  said  premises,  and  adopted  the  usual  and  cils- 
tomary  precautions  in  order  to  learn  the  condition  of  the  said 
title,  and  was,  in  that  behalf,  free  from  negligence ;  and  it 
was  ordered,  adjudged  and  decreed  by  the  court  "that  the 
defendant  Orel  Holmes  be  subrogated  to  the  rights  of  Hugh 
McFetrich  in  and  under  said  mortgage,  and  that  the  said 
mortgage  be  revived,  and  restored  as  if  the  same  had  never 
been  released,  and  that  the  defendant  Holmes  be  regarded  as 
the  equitable  assignee  thereof;  that  the  release  of  mortgage 
executed  by  said  Hugh  jMcFetrich  ....  be  canceled  and 
held  for  naught,  as  of  the  date  in  which  the  same  was  executed 

by  the  said  mortgagee and  that  said  mortgage  be  fully 

restored  on  the  records  where  the  same  is  recorded  as  a  lien 
upon  the  said  premises  senior,  prior  and  superior  to  the  lien 
of  the  said  judgment  of  the  plaintiff  against  the  defendant 
Wright."  And  thereupon  proceeded  to  foreclose  said  mort- 
gage in  behalf  of  the  defendant  Holmes,  and  ordi.-red  that 
the  proceeds  realized  from  a  sale  of  said  premises  under  such 
foreclosure  proceeding  be  first  applied  to  the  payment  of  thii 
mortgage  debt,  and  the  excess,  if  any,  be  applied  upon  the 
said  judgment  in  favor  of  the  appellant. 

15S  fpjjQ  contention  of  counsel  for  appellant  is,  that  in  the 
circumstances  of  this  case  the  payment  of  the  mortgage  by 
Holmes  and  the  release  of  the  same  on  record  operated  as  a 
satisfaction  and  discharge  of  said  mortgage,  and  that  its 
judgment  lien  thereby  became  a  prior  and  paramount  lien 
upon  said  property. 

To  the  contrary,  counsel  for  appellees  insist  that  the  pay- 
ment of  the  note  and  the  satisfaction  of  the  mortgaiif  being 
made  by  Holmes,  without  actual  notice  of  the  lien  of  the 
judgment,  and  he  being,  as  the  court  found,  free  from  negli- 
gence, and  having  paid  the  mortgage  under  a  mistalce  of 
fact,  that  lie  is  entitled  in  equity  to  be  subrogated  to  tht^ 
rights  of  the  original  mortgagee  under  the  well-setlled  equi- 
table doctrine  that  the  mere  fact  of  a  charge  having  been 
paid  off  doas  not  ipso  facto  extinguish  it,  but  if  there  is  any 
reason  for  keeping  it  alive,  such  as  the  existence  of  another 
encumbrance,  equity  will  not  destroy  it. 


Jan.  1908.]       Capitol  Nat.  Bank  v.  Holmes.  Ill 

The  rule  invoked  is  stated  by  Pomeroy  in  his  work  ou 
Equity  Jurisprudence,  volume  3,  section  1212,  as  follows: 
"In  general,  when  any  person  having  a  subsequent  interest 
in  the  premises,  and  who  is,  therefore,  entitled  to  redeem 
for  the  purpose  of  protectini^  such  interest,  and  who  is  not 
the  principal  debtor  primarily  and  absoliitoly  lial)le  for  the 
mortgage  debt,  pays  off  the  mortgage,  he  thereby  becomes 
an  equitable  assignee  thereof,  and  may  keep  alive  and  enforce 
the  lien  so  far  as  may  be  necessary  in  equity  for  his  own 
benefit;  he  is  subrogated  to  the  rights  of  the  mortgagee  to 
the  extent  necessary  for  his  own  equitable  protection." 

In  Vaughn  v.  Comet  Consolidated  Min.  Co.,  21  Colo.  54, 
39  Pac.  422,  this  court  held  that  the  purchase  of  a  prior  charge 
or  encumbrance  upon  property  by  one  who  claims  the  owner- 
ship in  fee  does  not  in  equity  necessarily  ^^^  merge  the 
charge  or  encumbrance,  and  therein  we  applied  the  rule  as 
announced  in  section  798  in  volume  2  of  his  work,  which  is 
also  particularly  applicable  to  the  facts  in  this  case:  "When 
an  owner  of  the  premises  who  is  not  personally  and  primarily 
liable  to  pay  the  debt  secured  pays  oft'  a  mortgage  or  other 
charge  upon  it,  he  may  keep  the  lien  alive  as  a  security  for 
himself  against  other  encumbrances  or  titles,  and  thus  pre- 
vent a  merger.  Whether  he  does  so  is  a  question  of  intention, 
governed  by  the  rules  laid  down  in  the  previous  paragraphs." 

Counsel  for  appellant,  however,  while  conceding  the  gen- 
eral rule  to  be  as  above  stated,  insist  that  it  is  not  applicable 
to  the  facts  in  this  case,  for  the  reason  that  their  judgment 
being  a  lien  of  record,  that  Holmes  paid  the  mortgage  in 
question  with  legal  notice  of  its  existence,  and  that  the  con- 
sideration in  the  deed  to  him  being  practically  the  full  value 
of  the  land,  that  as  betAveen  Wright  and  himself  the  real 
consideration  was  the  extinguishing  of  the  debt  secured  by 
the  mortgage. 

There  is  some  authority  to  support  the  first  contention,  and 
also  to  the  effect  that  where  a  grantee  agrees,  as  a  part  of 
the  consideration,  to  pay  off  the  mortgage,  that  such  payment 
results  in  the  extinguishment  of  the  mortgage,  and  the  party 
is  not  entitled  to  subrogation,  but  the  question  of  meruer 
being  governed  by  the  intention  of  the  parties,  we  think  that 
upon  principle  and  under  the  rule  announced  in  a  large 
majority  of  cases,  that  when  the  owner  of  the  fee  title  pays 
off  a  prior  encumbrance,  without  actual  notice  of  the  junior 
judgment  lien,  it  will  be  presumed  that  he  paid  the  same  f^r 
his  own  benefit  and  the  protection  of  his  own  interests,  and 
equity  will  treat  him  as  the  assignee  of  the  original  ^''^  eu- 
cunibrance  and  vrill  revive  and  enforce  it  for  his  benefit. 
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In  Darrougli  v.  Ilerbcrt  Kraft  Company  Bank,  125  Cal. 
272,  57  Pac.  983,  the  facts  were  very  similar  to  those  in  the 
case  at  bar.  It  is  there  said  that  the  rule  laid  down  by  the 
California  court  in  previous  decisions,  citing  them,  was  "that 
a  junior  licnholder  shall  derive  no  advanta|?e  over  a  senior 
lien,  where  such  senior  lien  has  been  paid  off  and  canceled 
by  the  owner  of  the  premises  to  which  the  liens  attached 
without  aetual  knowledge  on  the  part  of  such  owner  of  the 
existence  of  such  junior  lien,  and  that  it  will  be  presumed 
that  such  owner  made  the  payment  for  his  own  benefit,  and 
not  for  the  benefit  of  the  junior  lienholder,  and  for  the  pro- 
tection of  his  interests  equity  will  treat  such  owner  as  the 
assignee  of  the  original  senior  lienholder,  and  will  revive  and 
enforce  such  senior  lien  for  his  benefit." 

In  Bruse  v.  Nelson,  35  Iowa,  157,  the  court  said:  "But  it  is 
urged  that  the  Lamb  mortgage  was  of  record,  and  plaintiff 
had  constructive  notice  of  it,  and  therefore  cannot  be  re- 
lieved. This  position  proves  too  much.  In  order  that  a  debt 
may  attach  as  a  lien  prior  to  a  mortgage,  it  must  always,  in 

some    wa}-,    appear   of    record The     argument,    then, 

would  amount  to  this:  that  a  mortgage  released  in  mistake 
could  never  be  restored  against  a  prior  claim,  which  was  in  a 
condition  to  become  a  lien.  In  other  words,  that  tlie  lien 
of  the  mortgage  could  never  be  restored,  except  when  the 
restoration  is  unnecessary  and  unimportant." 

In  Johnson  v.  Tootle,"  11  Utah,  482,  47  Pac.  1033,  a  case 
very  like  in  its  facts  to  those  before  us,  it  is  said:  "The  gen- 
eral principle  which  runs  through  nearly  all  the  cases  of  this 
character  is  that,  'when  the  legal  rights  of  the  parties  have 
been  changed  by  ^^^  mistake,  eqiiitj'  restores  them  to  their 
former  condition,  when  it  can  be  done  without  interfering 
with  any  new  right  acquired  on  the  faith  and  strength  of 
the  altered  condition  of  the  legal  rights,  and  without  doing 
injustice  to  other  persons.'  " 

AVe  thinlc  that  the  authorities  largely  preponderate  in  favor 
of  tlie  proposition  that  although  the  deed  recites  that  the 
purchaser  shall  pay  oft'  the  mortgage  as  a  part  of  the  purchase 
price,  he  is  entitled  to  subrogation.  Among  them  are:  Young 
v.  .Morgan.  89  111.  199  ;  Johnson  v.  Tootle,  14  Utah,  482.  47 
Pa.-.  1():^:J;  Barnes  v.  Mott,  64  N.  Y.  397,  21  Am.  Rep.  625; 
Emniert  v.  Tliompson,  49  Minn.  386.  32  Am.  St.  Rep.  566,  52 
N.  W.  31:  Avers  v.  Adams,  82  Ind.  109;  Rumpp  v.  Gerkens, 
59  Cal.  496;  Elliott  v.  Tainter.  88  ]Minn.  377,  93  N.  W.  124. 

And  tlmt  the  tnlsing  a  deed  containing  a  recital  tliat  the 
premises  are  "subject  to  a  mortgage"  does  not  import  a  prom- 
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ise  on  the  part  of  the  purchaser  to  pay  the  niortgafje  debt : 
1  Jones  on  Morljjraj^es,  sec.  8G5;  Pike  v.  Goodnow,  12  AlliMi, 
472;  Stronj--  v.  Converse,  8  Allen,  557,  85  Am.  Dec.  7:}2 ; 
Campbell  v.  Kni<rhts,  21  Me.  ;i82 ;  Weed  Sewing  Machine 
Co.  V.  Emerson,  115  Mass.  554;  Belmont  v.  Coman,  22  N.  Y. 
438.  78  Am.  Dec.  213. 

Barnes  v.  Mott,  CA  N.  Y.  397,  21  Am.  Rep.  625,  was  an 
action  to  have  a  lien  of  a  judgment  upon  certain  premises 
discharged,  and  to  restore  the  lien  of  a  former  mortgage 
thereon  that  had  been  paid  off  and  satisfied  by  a  subsequent 
owner  in  ignorance  of  the  judgment.  The  court,  per  Allen. 
J.,  said:  "So  much  of  the  judgment  as  restores  the  mortgag'? 
upon  the  premises  now  owned  by  the  plaintiffs,  paid  off  and 
satisfied  by  the  devisees  of  Burr,  the  then  owners,  and  rein- 
states the  same  as  a  lien  upon  the  mortgaged  premises,  prior 
and  paramount  to  the  lien  of  the  judgment  recovered  by 
Orchard  and  assigned  to  the  defendant,  is  clearly  right. 
Upon  payment  of  the  mortgage  by  the  then  owners  of  the 
premises,  they  were  entitled  to  all  the  right  of  the  ^^'^  mort- 
gagee, and  to  an  assignment  of  the  mortgage;  and  having 
caused  the  same  to  be  satisfied  under  circumstances  authoriz- 
ing an  inference  of  a  mistake  of  fact,  equit}^  will  presume  such 
mistake  and  give  the  party  the  benefit  of  the  ecjuitable  right 
of  subrogation.  To  do  so  in  this  case  is  to  prevent  manifest 
injustice  and  hardship,  and  interferes  with  no  superior  inter- 
vening equities:  Hyde  v.  Tanner,  1  Barb.  75;  Run^'an  v. 
Stewart,  12  Barb.  537.  per  Wells,  J." 

The  facts  alleged  in  the  second  answer  and  cross-complaint. 
and  admitted  by  the  demurrer,  abundantly  show  that  the 
defendant  Holmes,  in  paying  ofif  the  McFetrich  mortgage, 
was  not  negligent,  but  was  in  ignorance  of  the  judgment  lien 
and  acted  under  such  a  mistake  of  fact,  although  the  judg- 
ment lien  was  of  record,  that  in  equity  he  is  entitled  to  be 
subrogated  to  the  rights  of  McFetrich  under  the  mortgage, 
and  that  the  court  properly  overruled  the  demurrer  to  the 
second  answer  and  the  eross-complaiut,  and  rendered  judg- 
ment in  favor  of  appellee  Holmes. 

Its  judgment  is,  therefore,  affirmed. 

Chief  Justice  Steele  and  i\Ir.  Justice  Bailev  concur. 


The  Bight  to  Subrogation  is  the  subject  of  a  note  to  Aincrie.in  Bond- 
ing Co.  V.  National  etc.  Bank,  M9  Am.  St.  Rep.  474.  A  purchaser  of 
laiul  with  knowle<1ge  that  three  mortgages  and  two  judgments  ar.^ 
then  subsisting  liens  thereon,  who  assumes  and  agrees  to  pay  tlie  mort- 
gage debts,  but  ignores  the  judgment  liens,  is  not  entitled,  having 
Am.    St.   Rep.,    Vol.    127 — 8 
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paid  one  mortgnge,  to  be  substituted  to  the  position  of  the  holder  of 
the  mortgage  paid,  and  to  have  that  mortgage  considered  unpaid  when 
an  attempt  is  made  to  sell  the  land  on  execution  to  satisfy  the  judg- 
ments: Kuhn  V.  Isational  Bank,  74  Kan.  456,  118  Am.  St.  Kep.  332. 


STARK  V.  JOHNSON. 

[43  Colo.  243,  95  Pac.  930.] 

CRIMINAL  CONVERSATION— Proof  of  Alienation  of  Affec- 
tions.— Although  it  is  usual  in  an  action  for  criminal  conversation  to 
allege  the  seduction  of  a  wife  and  the  consequent  alienation  of  her 
affections,  proof  of  such  alienation  is  not  necessary  to  the  husband's 
right  of  action,  but  evidence  thereof  is  admissible  as  affecting  the 
Mggravation  of  the  offense  and  the  amount  of  damages  recoverable. 
The  essential  injury  to  the  husband  consists  in  the  defilement  of  the 
marriage  bed.      (p.  115.) 

CRIMINAL  CONVERSATION— Effect  of  Husband's  Mental 
AngiTisli  on  Daniases. — In  an  action  for  criminal  conversation,  the 
mental  anguish  suffered  by  the  plaintiff  from  the  wound  given  to  big 
feelings,  his  affections  and  his  pride  by  the  act  of  defendant  is  the 
real  injury  and  ought  to  be  considered  by  the  jury  in  awarding  dam- 
ages,    (p.  115.) 

CRIMINAL  CONVERSATION— Necessity  for  Proof  of  Mar- 
riage.— In  an  action  for  criminal  conversation,  proof  of  the  marriage 
(if  an  alleged  husband  and  wife  by  circumstances  such  as  their  cohab- 
itation and  holding  themselves  out  to  the  world  as  husband  and  wife 
is  not  sufficient.  There  must  be  proof  of  an  actual  marriage,  but  this 
does  not  mean  that  proof  of  an  actual  marriage  is  limited  to  the  offi- 
cial record  thereof,     (p.  116.) 

CRIMINAL  CONVERSATION— Proof  of  the  Marriage.— In  an 
action  for  criminal  conversation,  the  husband  and  wife,  if  competent 
witnesses,  may  testify  to  the  actual  marriage,     (p.  116.) 

CRIMINAL  CONVERSATION— Suflaciency  of  Proof  of  Actual 
Marriage. — -In  an  action  tor  criminal  conversation,  testimony  of  plain- 
tiff and  his  wife  showing  that  the  marriage  took  place  twenty-five 
years  ago  before  a  minister  of  the  gospel,  that  they  had  constantly 
lived  together  as  husband  and  wife  since  their  marriage,  and  that 
they  had  a  son  twenty-two  years  of  age,  is  sufficient  direct  testimony 
of  an  actual  marriage  without  the  introduction  of  the  marriage  cer- 
tificate,    (p.  117.) 

W.  D.  Lombard  and  T.  M.  S.  Rhett,  for  the  appellant. 

"Ullliam  Swift  and  C.  L.  McKesson,  for  the  appellee. 

-'*"*  I'AILEY,  J.  This  is  an  action  for  criminal  conversa- 
tion brouiiht  by  plaintiff  against  the  defendant.  There  was 
a  verdict  and  judgment  for  the  plaintiff',  from  which  defend- 
ant appeals.  The  complaint  is  in  the  usual  form.  It  is 
fontended  that  the  judgment  is  wrong  because  there  w^as  no 
proof  of  the  alienation  of  the  affections  of  plaintiff's  wife. 
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Althoufjh  it  is  usual  to  alle<^e  the  seduction  of  a  ■wife  and  the 
consequent  alienation  of  her  airections,  proof  of  such  aliena- 
tion is  not  necessary  to  the  husband's  ri<:jht  of  action.  Evi- 
dence of  such  matters  is  admissible  as  affecting?  the  at^gravation 
of  the  offense  and  the  amount  of  damage  to  ^\•hich  the  plaintilf 
\vas  entitled.  The  essential  injury  to  the  husband  consists 
in  the  defilement  of  the  marriage  bed:  8  Am.  &  Eng.  Eucy. 
of  Law,  268. 

The  plaintiff  was  permitted  to  testify-,  over  the  objection  of 
the  defendant,  as  to  his  humiliation  and  the  distress  of  body 
and  mind  and  the  mental  anguish  which  he  suffered  in  con- 
sequence of  the  acts  of  defendant  and  plaintiff's  wife  when 
they  were  brought  to  his  knowledge,  and  the  court  instructed 
the  jury  that  in  determining  the  amount  of  their  verdict,  if 
it  be  for  the  plaintiff,  they  should  consider  the  suffering  and 
anguish  experienced  by  plaintiff  on  this  account. 

Appellant  argues  that  the  admission  of  this  testimony  and 
the  instruction  of  the  court  was  erroneous;  that  no  cause  of 
action  for  damages  arises  because  of  ^^^  the  distress  of  the 
mind  of  the  husband.     The  law  seems  to  be  otherwise. 

In  8  American  and  English  Encyclopedia  of  Law,  at  page 
2G6,  it  is  said  that:  "The  mental  anguish  suffered  by  the 
plaintiff  from  the  wound  given  to  his  feelings,  his  affections 
and  his  pride  by  the  act  of  the  defendant  is  the  real  injury 
and  ought  to  be  so  considered  by  the  jury  in  awarding  dam- 
ages." And  such  is  the  doctrine  announced  in  Long  v.  Booe, 
106  Ala.  570.  17  South.  716;  Browning  v.  Jones,  52  111.  App. 
597;  Prettyjuan,  v.  Williamson,  1  Penne.  (Del.)  224,  39  Atl. 
731 ;  Smith  V.  .Meyers,  52  Neb.  70,  71  N.  W.  1006. 

The  plaintiff  and  his  wife  each  testified,  over  the  objection 
of  defendant,  that  they  were  married  at  Everett,  in  the  state 
of  ^lichigan,  on  the  3d  of  July,  twenty-five  years  ago.  Tlie 
wife  testified  that  they  were  married  at  her  father's  house  in 
the  presence  of  her  parents  and  other  witnesses,  by  a  Pres- 
byterian minister;  that  she  had  a  certificate  of  marriage,  but 
that  it  was  in  her  trunk  with  some  other  things  at  her  father's 
house  in  Michigan.  It  is  contended  by  defendant  that  this 
testimony  was  not  admissible,  for  the  reason  that  the  mar- 
riage certificate  was  the  best  evidence,  and  that  in  eases  of 
criminal  conversation  an  actual  marriage  must  be  proven. 
and  such  evidence  of  cohabitation  and  repute  as  would  main- 
tain other  actions  in  which  the  marriage  relation  was  involvid 
is  not  sufficient.  It  is  true  that  in  many  cases  proof  of  the 
marriage  of  an  alleged  husband  and  wife  may  be  pr^v.-n  l\v 
circumstances   such   as   their   cohabitation   and   their   h^ilding 
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themselves  out  to  the  world  as  husband  and  wife,  but  in  cases 
of  prosecution  for  bigamy  and  actions  for  criminal  conversa- 
tion such  proof  is  not  sufficient,  and,  as  stated  by  the  defend- 
ant, there  nmst  be  i)roof  of  an  actual  marriage.  But  this 
does  ^■^^  not  mean  that  proof  of  an  actual  marriage  is  limited 
to  the  official  record  thereof. 

In  2  Groenleaf  on  Evidence,  section  461,  it  is  said:  "The 
proof  of  marriage,  as  of  other  issues,  is  either  by  direct 
evidence  establishing  the  fact,  or  by  evidence  of  collateral 
facts  and  circumstances  from  which  its  existence  may  be 
inferred.  Evidence  of  the  former  kind,  or  what  is  equivalent 
to  it,  is  required  upon  the  trial  of  indictments  for  polygamy 
and  adultery,  and  in  actions  for  criminal  conversation ;  it 
being  necessary,  in  such  cases,  to  prove  a  marriage  valid  in 
all  respects.  It  is  not  sufficient  to  prove  that  the  parties  went 
through  a  religious  ceremony  purporting  to  be  a  marriage, 
unless  it  is  also  shown  that  it  was  recognized  by  the  law  of 
the  country  as  the  form  of  contracting  a  valid  marriage. 
....  Other  direct  proof  is  made  either  by  the  testimony  of 
a  witness  present  at  the  celebration,  or  of  either  of  the  par- 
ties themselves  where  they  are  competent ;  or  by  an  exam- 
ined or  certified  copy  of  the  register  of  the  marriage  where 
such  registration  is  required  by  law,  with  proof  of  the  identity 
of  the  parties." 

The  appellant,  in  his  brief,  has  favored  us  with  quotations 
from  the  laws  of  Michigan,  wherein  we  find  that  marriages 
may  be  solenmized  by  ministers  of  the  gospel:  Powell's  Anno- 
tated Statutes,  p.  1619,  sec.  7. 

Other  sections  of  the  laws  of  Michigan  are  given,  but  they 
relate  to  the  making  of  a  record  in  certain  public  otfices  of 
such  marriage.  It  nowhere  appears  that  the  absence  of  such 
a  record  would  invalidate  the  marriage.  So  then,  we  have 
here  the  testimony  of  the  two  parties  that  the  marriage  was 
solemnized  by  a  minister  of  the  gospel,  which  would  seem  to 
be  sutficient  under  the  laws  of  ]\Iichigan.  It  is  apparent  from 
what  is  said  by  Mr.  Greenleaf  that  if  the  parties  are  com- 
petent witnesses,  they  may  testify  to  the  marriage  them- 
selves, and  the  same  doctrine  is  announced  ^^'  in  1  Bishop 
on  Marriage  and  Divorce,  section  494.  wherein  he  states  that 
"this  is  tlie  usual  ilirect  proof  of  the  fact  where  the  record 
is  not  producetl. " 

In  the  case  of  State  v.  Rood,  12  Vt.  396,  it  was  held  that 
while  an  actual  marriage  must  be  proven,  it  was  sufficient  for 
the  pro.secuting  witness  to  testify  that  about  six  years  previ- 
ous to  the  trial  he  went  with  the  wonuin  before  a  justice  of 
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the  peace  in  the  state  of  New  York,  and  was  there  inarrictl 
to  her,  and  that  she  was  still  his  wife.  This  was  the  only 
proof  of  the  marriage,  and  there  was  no  evidence  of  the  laws 
of  the  state  of  New  Yorlc,  yet  it  was  held  to  be  sufficient. 

In  a  case  similar  to  this,  Jacobson  v.  Siddal,  12  Or.  280, 
53  Am.  Kep.  360,  7  Pac.  108,  it  is  said:  "By  the  bill  of  excep- 
tions it  appears  that  after  the  plaintiff  and  his  wife  had 
testified  directly  to  the  fact  of  marriage,  a  certificate  of  the 
same  was  offered  in  evidence,  to  which  several  objections  wen; 
made  and  sustained.  Whether  the  objections  were  well  taken 
or  not  is  immaterial,  as  the  plaintiff  was  competent  to  testify 
to  the  marriage.  The  contract  of  marriage,  or  its  solemniza- 
tion before  the  minister  or  magistrate,  may  be  proved  by  the 
testimony  of  an  eye-witness,  and  for  this  purpose  a  party  is 
competent. ' ' 

In  support  of  this  doctrine  the  court  makes  a  very  careful 
and  thorough  analysis  of  the  authorities.  In  the  case  before 
us  the  testimony  of  the  plaintiff  and  his  wife  showing  that  the 
marriage  took  place  twenty-five  years  before  the  time  of  the 
trial,  and  that  they  had  constantly  lived  together  as  husband 
and  wife  since  their  marriage,  that  they  had  a  son  twenty- 
two  years  of  age;  and  this  proof  being  undisputed,  we  are 
unable  to  see  that  there  was  not  sufficient  direct  testimony  of 
an  actual  marriage  to  enable  plaintiff  to  maintain  the  action. 
Inasmuch  as  ^^^  the  matter  of  the  debauching  of  plaintiff's 
wife  was  confessed  by  the  wife  and  admitted  by  the  defend- 
ant, and  the  record  of  the  trial  being  free  from  errors,  the 
judgment  will  be  affirmed. 

Chief  Justice  Steele  and  Mr.  Justice  Goddard  concur. 


One  Guilty  of  Alienating  from  a  Husband  the  Affections  of  His  Wife, 
or  of  causiug  her  to  so  conduct  herself  that  the  comfort  of  the  mar- 
ried life  is  destroyed,  must  respond  in  damages  to  the  h'.isbaTid,  al- 
though there  is  no  proof  of  adulterous  relations  between  lur  and  the 
guilty  person:  Callis  v.  Merrieweather.  98  Md.  361.  10.3  Am.  St.  Rep. 
404.  But  an  action  to  recover  damages  for  adultery  commirted  with 
the  plaiutiff"s  wife  is  based  upon  his  loss  of  consoi'lium,  and  the  aliena- 
tion of  affections  is  not  the  gist  of  the  action,  but  is  merely  a  m;iTtcr 
of  aggravation:  Evans  v.  O'Connor,  174  Mass.  287.  75  .Am.  St.  Hop. 
326.  The  gist  of  an  action  for  criminal  conversatiim  is  said  to  1)0  tht- 
loss  of  the  comfort  and  society  of  the  wife:  Cross  v.  Grant,  Oil  X.  H. 
675,  13  Am.  St.  Rep.  607. 

Marriage  may  be  Provid,  Even  in  a  Prosecution  for  Br, /am}/,  by  other 
than  record  evidence:  Lowery  v.  Peo])le,  172  111.  100.  ("1  Am.  S;.  lU--,'. 
50;  Bynon  v.  State.  117, Ala.  SO,  67  Am.  St.  Rep.  103;  nute  to  liiier 
V.  People,  47  Am.  St.  Eep.  230. 
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FA  HEY  V.  FAHEY. 

[43  Colo,  354,  96  Pac.  251.] 

HUSBAND  AND  WIFE — Separate  Maintenance. — A  wife  may, 
in  Colorado,  maintain  an  action  against  her  husband  for  separate 
maintenance  independent  of  an  action  for  divorce,     (p.  119.) 

FRAUDULENT  CONVEYANCES— Effect  of  Agreement  to  Sup- 
port.— A  conveyance  by  an  insolvent  debtor  of  property  which  is 
liable  to  be  taken  for  his  debts,  based  upon  a  consideration  of  an 
agreement  on  the  part  of  the  grantee  to  maintain  and  support  the 
grantor  during  his  natural  life,  is  fraudulent  and  void  as  to  creditors, 
regardless  of  the  intention  of  the  parties  to  the  transaction,     (p.  119.) 

FRAUDULENT  CONVEYANCES— By  Husband  to  Defraud 
Wife  of  Support. — Where  conveyance  by  husband  was  made  with  in- 
tent on  part  of  husband  to  defraud  wife  of  her  support,  and  grantee 
liad  full  knowledge  of  this  fact,  the  conveyance  is  within  the  rule 
that  a  conveyance  made  with  intention  and  purpose  of  defrauding 
those  who  may  become  creditors  will  be  set  aside  at  suit  of  such  cred- 
itors,    (p.   125.) 

HUSBAND  AND  WIFE— Conveyance  in  Fraud  of  Wife. — A 
wife  whose  husband  has  conveyed  his  j^roperty  with  intent  to  defraud 
her  of  support  and  maintenance  is  a  creditor  within  the  statute  of 
frauds  which  prohibits  conveyances  made  with  intent  to  hinder,  de- 
lay or  defraud  creditors  or  other  persons  of  their  lawful  suits,  dam- 
ages, forfeitures,  debts  or  demands,      (p.  120.) 

ALIMONY — Separate  Maintenance. — While  the  amount  to  be 
awarded  as  permanent  alimony  is  largely  in  the  discretion  of  the 
court,  the  value  of  the  husband's  estate,  if  he  has  any,  is  a  chief  fac- 
tor in  the  determination  of  the  amount  to  be  allowed,  but  if  he  has 
no  estate,  his  earning  capacity  becomes  of  first  importance.  The  stat- 
ute providing  that  in  divorce  suits  the  allowance  of  alimony  should 
be  reasonable  and  just  applies  equally  to  actions  for  separate  main- 
tenance,    (p.  121.) 

ALIMONY — Excessive  Amount, — Where,  in  a  suit  for  separate 
mainteiiance,  a  wife  had  been  allowed  alimony  to  tlie  date  of  the  de- 
cree amounting  to  eight  hundred  and  ten  dollars,  and  thirty  dollars 
a  mouth  thereafter,  together  with  one  hundred  dollars  as  attorney's 
fees,  and  costs  of  suit,  but  the  husband's  estate  was  not  worth  more 
than  twelve  hundred  dollars,  and  outside  of  that  he  was  practically 
penuilebs,  eighty  years  of  age,  sick  and  infirm,  at  times  incapable  of 
taking  eare  of  liimsclf,  and  utterly  incapable  of  performing  any  labor, 
the  aliuwunce  made  is  unreasonable  and  unjust,      (p.  122.) 

N.  Q.  Tauquary  aud  Charles  Roach,  for  the  plaintiffs  in 
error. 

E.   S.   AVorrell  and  L.  D.  Ilobsun,   for  the   defendant  in 
error. 

"^^  ]\IAXWELL.  J.  Defendant  in  error,  Jane  Fahey,  in- 
stituted this  ai'tion  for  separate  maintenance  ag'ainst  her 
husband,   Thomas  Fahey,  to  set  aside  a   conveyance  of  real 
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estate  made  by  the  husband  to  plaintiff  in  error  Girardot  in 
fraud  of  her  rights,  and  to  restrain  the  husband  and  Girardot 
from  disposing  of  the  property  during  the  pendency  of  the 
suit. 

The  pleadings  presented  issues  upon  which  the  court  made 
findings  of  fact  in  substance  as  follows: 

That  the  allegations  of  the  complaint  were  true;  that  at 
the  time  of  the  rendition  of  the  decree,  plaintiff  was  living 
separate  and  apart  from  her  husband,  on  account  of  extreme 
cruelty  upon  his  part;  that  plaintiff  is  entitled  to  thirty 
dollars  per  month  alimony;  that  the  husband  is  the  owner  of 
the  property  involved;  that  on  May  21,  1898,  the  husband 
conveyed  real  estate  to  Girardot  for  the  consideration  of  one 
dollar  and  an  agreement  for  his  support  and  maintenance 
during  the  balance  of  his  natural  life ;  that  the  conveyance  so 
made  was,  as  to  plaintiff,  fraudulent  and  void. 

December  31,  1900,  the  court  entered  its  decree,  based  on 
the  findings,  setting  aside  the  conveyance  made  by  Fahey  to 
Girardot,  awarding  the  plaintiff  '"^^"^  thirty  dollars  a  month 
alimony,  one  hundred  dollars  attorney's  fees,  and  costs  of  suit. 

It  is  settled  in  this  state  that  a  Avife  may  maintain  an  action 
against  her  husband  for  separate  maintenance  independent  of 
an  action  for  divorce:  Daniels  v.  Daniels,  9  Colo.  133,  10 
Pae.  657 ;  In  re  Popejoy,  26  Colo.  32,  77  Am.  St.  Rep.  222, 
T),")  Pac.  1083 ;  Hanscom  v.  Ilanscom,  6  Colo.  App.  97,  39  Pac. 
885 ;  Dye  v.  Dye,  9  Colo.  App.  320,  48  Pac.  313. 

The  answer  of  Girardot,  who  was  the  son  in  law  of  Fahey, 
admitted  that  the  conveyance  of  the  real  estate  made  to  him 
by  Fahey  was  in  consideration  of  one  dollar,  and  the  fur- 
ther consideration  of  the  contract  and  agreement  in  writing 
wherein  and  whereby  he  agreed  to  support  and  maintain 
Fahey  during  the  balance  of  his  natural  life;  alleged  that  he 
had  fully  complied  with  the  terms  of  the  contract,  and  that 
the  same  was  made  in  the  utmost  good  faith,  without  any 
intention  upon  his  part  to  defraud  the  wife  of  any  of  her 
rights. 

Tlie  court  found,  and  it  is  conceded,  that  the  real  estate 
conveyed  by  the  deed  to  Girardot  was  the  only  real  estate 
owned  by  Fahey,  and  it  is  contended  by  Girardot,  and  we 
think  proved  by  the  evidence,  that  Fahey,  at  the  time  he 
made  the  deed,  was  possessed  of  no  other  ])roperty  whatever. 
A  conveyance  by  an  insolvent  debtor  of  property  whieli  is 
liable  to  be  taken  for  his  debts,  based  upon  a  consideration  ot: 
an  agreement  on  the  part  of  the   grantee  to  maintain   and 
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support  the  grantor  durinu:  his  natural  life,  is  fraudulent  and 
void  as  to  creditors.  The  fraudulent  intention  to  hinder  and 
delay  creditors  in  their  debts  follows  necessarily  as  a  conclu- 
sion of  law,  wholly  regardless  of  the  intention  of  the  parties 
to  the  transaction:  Annis  v.  Bonar,  86  111.  128;  Davidson  v. 
Burke,  143  111.  339.  36  Am.  St.  Rep.  367,  32  N.  E.  514;  Lawson 
v.  Funk,  108  111.  502;  Sidensparker  v.  Sidensparker,  52  Me. 
481,  83  Am.  Dec.  527;  Strong  ^^'^  v.  Lawrence,  58  Iowa,  55, 
12  N.  W.  74;  Morrison  v.  Morrison,  49  N.  II.  69. 

Further,  the  court  found  that  the  conveyance  made  by 
Fahey  to  Girardot  was  made  with  the  intention  of  defraud- 
ing the  wife  of  her  support  and  maintenance,  and  that 
Girardot  had  full  knowledge  of  this  fact. 

The  evidence  in  the  case  justifies  the  above  finding,  so  that 
this  case  is  brought  within  the  rule  that,  where  it  appears 
that  a  conveyance  has  been  made  with  the  intention  and 
purpose  of  defrauding  those  who  may  become  creditors,  it 
will  be  set  aside  at  the  suit  of  such  creditors. 

It  is  contended  by  counsel  for  plaintift's  in  error  that  de- 
fendant in  error  cannot  invoke  the  statute  of  frauds  in  her 
aid,  for  the  reason  that  she  was  not  a  creditor  of  Fahey,  nor 
such  other  person  as  is  provided  for  by  the  statute,  at  the  time 
the  conveyance  was  made  to  Girardot. 

Gregory  v.  Filbeck,  12  Colo.  379,  21  Pac.  489,  is  a  case 
quite  similar  in  its  facts  to  the  case  at  bar.  In  deciding  the 
precise  question  here  under  consideration  the  court  said  (page 
382)  :  "To  bring  a  conversance  w'ithin  the  statute  it  must 
have  been  'made  with  the  intent  to  hinder,  delay  or  defraud 
creditors  or  other  persons  of  their  lawful  suits,  damages,  for- 
feitures, debts  or  demands':  Gen.  Stats.  1883,  sec.  1526;  ^lills' 
Ann.  Stats.,  sec.  2030.  The  wording  of  the  statute  clearly 
shows  that  it  was  not  intended  to  limit  the  protection  thereby 
given  to  creditors  existing  at  the  time  wlien  the  conveyance 
is  made.  The  object  of  the  statute  is  to  protect  all  persons 
against  conveyances  made  to  hinder  or  defraud  them  of  their 
lawful  suits,  damages,  forfeitures,  debts  or  demands.  The 
necessary  and  material  thing  to  bring  the  case  witliin  the  pro- 
tection of  the  statute  is  not  that  the  party  invoking  •*^*^  its 
aid  should  have  an  existing  cause  of  action  or  demand  at  the 
time  the  conveyance  is  made,  but  that  the  grantor  intended  by 
such  conveyance  to  hinder,  delay  or  defraud  creditors  or 
other  persons  in  the  manner  set  forth  in  tlie  statute:  .  .  .  . 
Bump  on  Fj'autluleiit  Conveyances,  2d  ed..  308.  Cpon  this 
principle  is  based  the  well-settled  rule  that  if  a  ])art>-  malces 
a  conveyance  of  his  eslale  with  the  intent  to  defraud  of  their 
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debts  })ers()ri.s  who  may  subseqiu'iitly  boeoine  his  cr(;diti)is, 
such  subsecjuent  creditors  may,  under  tlie  statute,  defeat  siu-h 
eonveyanee.  Apj)ellee  became  a  (creditor  of  Pliillip  Fill)t'c!c 
by  her  recovery  of  judgment  against  him  for  alimony:  Liver- 
more  V.  Houtelle,  11  Gray,  217,  71  Am.  Dec;.  708;  Chase  v. 
Chase,  105  IMass.  385.  As  such  subsequent  creditor  she  may 
invoke  the  aid  of  the  statute":  See,  also,  Ilanseom  v.  Hanseom, 
6  Colo.  App.  97,  39  Pac.  885;  Hall  v.  Harrington,  7  Colo. 
App.  474,  44  Pac.  365;  RufTenach  v.  RulTenaeh,  13  Colo.  Ap|.. 
102,  56  Pac.  812. 

This  contention  of  plaintiffs  in  error  is  untenable.  Thf 
court  decreed  the  defendant  in  error  thirty  dollars  per  month 
alimony  from  October  3,  1898,  to  the  date  of  the  decree 
December  31,  1900,  and  made  the  same  a  lien  on  the  I'eal 
estate,  and  also  decreed  thirty  dollars  a  month  thereafter 
"during  and  until  such  time  as  the  said  plaintiff  and  the  said 
defendant,  Thomas  Fahey,  become  reconciled  and  auree  to 
and  do  cohabit  together  as  man  and  wife." 

The  further  sum  of  one  hundred  dollars  as  attorneys'  fees 
was  allowed,  and  costs  of  suit. 

The  allowance  of  alimony  to  the  date  of  the  decree  amounted 
to  one  hundred  dollars. 

The  complaint  alleged  that  the  defendant  was  the  owner  of 
real  and  personal  estate  to  the  value  of  five  thousand  dollar's, 
and  that  he  was  able  to  take  care  of  and  provide  for  his  w-ife. 
The  answer  denied  these  allegations.  The  testimony  upon 
these  points  has  been  ^^^  scrutinized  with  care.  It  discloses 
that  six  or  eight  years  before  the  trial  the  husband  was  pos- 
sessed of  considerable  means,  consisting  of  real  estate  and 
money  in  bank;  that  at  the  time  of  the  trial,  after  he  had 
conveyed  the  real  e.state  to  Girardot.  he  was  without  property 
of  any  description,  practically  penniless,  ciglity  years  of  auc 
sick  and  infirm,  at  times  incapable  of  taking  care  of  hiiiisilf. 
and  utterly  incapable  of  performing  any  labor  whatever. 

The  uncontradicted  and  only  testimony  upoTi  the  subjei'l 
places  the  value  of  the  property  conveyed  by  Fahey  to  Girar- 
dot at  twelve  hundred  dollars. 

Thus  it  appears  that  within  a  few  moiitlis  of  the  date  of 
the  decree,  the  entire  estate  of  the  defendant  wouUl  be  ex- 
hausted by  the  alimony  allowed,  attornt'v's  fees  and  court 
costs.  AVhile  the  amount  to  be  awarded  as  ])crinanent  ali- 
mony is  largt>ly  in  tlie  discretion  of  the  eoui't.  the  value  oi' 
the  husband's  estate,  if  he  has  any.  is  a  eliici'  factor  in  tli'- 
determination  of  the  amount  to  be  allowed;  and  if  he  lias  no 
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estate,  his  earning  capacity  becomes  of  first  importance:  14 
Cyc.  773. 

The  appellate  courts  of  this  state  have  repeatedly  held  that 
in  deterniininjx  the  amount  of  temporary  alimony  to  be  al- 
lowed, the  ability  of  the  husband  is  an  element  to  be  con- 
sidered, and  the  same  element  must  necessarily  be  taken  into 
consideration  in  fixinsj  the  amount  of  permanent  alimony.  Our 
statute  provides  that,  when  a  divorce  is  decreed,  the  court 
*'may  make  such  order  and  decree  touching  alimony  and 
maintenance  ....  as  may  be  reasonable  and  just":  3  Mills' 
(Rev.)  Stats.,  sec.  1567. 

"While  the  above  statute  relates  to  alimony  in  divorce  suits, 
we  ai^prehend  that  the  allowance  of  alimony  in  actions  for 
se})arate  maintenance  should  be  governed  by  the  rule  above 
stated ;  that  is,  that  the  allow^ance  should  be  reasonable  and 
just,  taking  '^^'^  into  consideration  the  estate  of  the  husband 
and  his  earning  capacity. 

Having  in  mind  the  value  of  the  husband's  estate  and  his 
inability  to  earn  anything,  the  allowance  of  alimony  made  by 
the  court  in  this  case  was  unreasonable  and  unjust,  and  for 
this  reason  the  decree  must  be  reversed. 

We  have  not  alluded  to  conveyances  of  real  estate  made 
by  the  husband  to  the  wife  before  the  separation,  for  the 
reason  that  all  of  the  property  so  conveyed,  with  the  excep- 
tion of  property,  the  conceded  value  of  which  is  about  one 
hundred  dollars,  seems  to  have  been  lost  to  her,  through  no 
fault  of  hers,  under  tax  sales  and  executions  against  the 
property  of  the  husband. 

Since  the  rendition  of  the  decree  by  the  court  below,  the 
husband  has  departed  this  life.  By  proper  proceedings  in 
the  court  below,  a  substitution  of  parties  has  been  had.  A 
retrial  of  this  case  in  the  court  below  cannot  change  the  facts 
as  tliey  are  presented  in  the  record  now  before  the  court. 
The  judurnent  of  this  court  will  be  that  the  decree  of  the 
<;-ourt  below,  as  to  all  matters  excepting  the  allowance  of  ali- 
mony, will  be  affirmed;  that  the  allowance  of  alimony  awarded 
by  the  court  will  be  set  aside,  and  that  the  defendant  in 
error.  Jane  Falicv.  be  allowed  the  sum  of  six  hundred  dollars 
as  alimony,  and  the  further  sum  of  one  hundred  dollars  as 
attorney's  fees,  and  the  costs  of  this  court  and  of  the  court 
below. 

The  cause  is  rcmniided  to  the  court  below,  with  instructions 
to  enter  a  decree  as  above  indicated. 

Reversed  and  remanded. 

Chief  Justice  Steele  and  ^h\  Justice  ITelin  concur. 
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JVith  Hespcct  to  Tier  Marital  Hights  the  law  aflForrls  the  name  protec- 
tion to  a  wife  as  to  a  creditor  of  the  husband,  and  a  voluntary  dis- 
position of  projicrty  made  by  him  to  defraud  her  of  her  marital  rights 
is  invalid  as  to  her:  Higgius  v.  lliggins,  219  111.  146,  109  Am.  St.  liep. 
316;  Becchley  v.  Beechlcy,  134  Iowa,  75,  120  Am.  St.  Eep.  412. 

A  Wife  may  Maintain  an  Action  for  Maintenance  independently  of 
anv  proceeding  for  divorce:  Pcarce  v.  Pearce,  132  Ala.  221,  90  Am. 
St.'Kep.  901;  In  re  Popejoy,  26  Colo.  32,  77  Am.  St.  Rep.  222;  Milliron 
V.  \filIiron.  9  S.  D.  LSI,"  (52  Am.  St.  Rep.  863;  Edgerton  v.  JIdgerton, 
12  Mont.  122,  33  Am.  St.  Rep.  557;  Earle  v.  Earle,  27  Neb.  277,  20 
Am.  St.  Rep.  607.  If  a  man,  after  an  agreement  to  marry  a  woman 
and  their  assumption  of  the  relations  of  husband  and  wife,  voluntarily 
transfers  his  proi)erty  to  defeat  hrr  rights,  and  subsequently  marries 
and  deserts  her,  she,  in  a  suit  against  him  for  maintenance,  is  entitled 
to  have  such  transfer  declared  fraudulent  and  void  as  against  her: 
Murray  v.  Murray,  115  Cal.  266,  56  Am.  St.  Eep.  97. 


RUDE  V.  LEVY. 

[43  Colo.  482,  96  Pac.  560.] 

PLEADING. — The  Amendment  of  Pleadings  rests  largely  in  the 
disreticn  of  the  trial  court,  which  discretion  will  be  exercised  with 
esjiecial  liberality  in  amending  answers,      (p.  125.) 

SPECIFIC  PERFORMANCE— Option  to  Purchase.— Where,  ac- 
cording to  the  terms  of  an  option  to  purchase  real  estate,  there  was 
nothing  obligatory  upon  plaintiff  unless  at  a  future  time  he  elected 
to  accf-pt  and  perforn'  mid  even  then  the  only  penalty  would  be  a 
forfeiture  of  the  moni'\'.  if  any,  previously  paid,  a  recital  of  one  dol- 
lar a^  paid,  even  if  actually  advanced,  is  merely  nominal,  and  would 
not  all  lie  constitute  the  "proper"  or  "fair"  consideration  usually  con- 
siihrtd   essential   to  a   suit   for  specific   performance,      (p.   125.) 

OPTION  TO  PURCHASE— Want  of  Consideration— Effect  of 
Seal. — Where  plaintiff  was  not  to  take  possession  of  the  property  nor 
was  he  to  make  any  improvements,  and  no  compensation  or  considera- 
tion other  than  a  recited  payment  of  one  dollar  was  furnished  or  stip- 
ulated for  the  option,  the  absence  of  consideration  may  be  shown  not- 
withstanding the  presence  of  a  seal.     (p.  125.) 

OPTION  CONTRACTS,  Specific  Performance  of.— Courts  of 
equity  do  not  look  with  favor  upon  option  eontrarts.  and  since  tlii- 
vendor  cannot  enforce  them  against  the  vendee,  equity  is  not  swift 
to  enforce  them  against  the  vendor.  But  the  right  to  invoke  against 
the  vendor  the  specific  performance  of  options,  especially  wliere  thor.' 
is  valuable  consideration  therefor,  is  recognir.cd.      (p.  126.) 

OPTION  CONTRACTS— Wlien  Enforceable.— Tt  is  only  when 
the  vendee  has  made  his  election  and  complied,  or  in  good  faith  at- 
tempted to  comply,  with  the  terms  of  an  option,  that  it  lincomes  a 
ci^'utract  enforceable  by  him  in  equity.  Bol'ore  specific  ])oii'onnaiii-r' 
can  be  enforced,  the  contract  has  ceased  to  be  an  option  and  Las 
ripened  into  a  mutually  binding  contract,     (p.  12G.) 
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OrTIO'N'  CONTRACTS — Tender  Necessary  to  Sustain  Specific 
Performance. —  WIk  re  a  naked  option  or  offer  to  sell  is  in  writing  and 
recites  the  j)a_vrnent  of  one  dollar  as  a  consideration  therefor,  a  full 
and  proper  tender  to  the  vendor  of  the  purchase  price  or  other  con- 
sideration in  aecord'nu'c  Avitli  the  terms  of  tlie  instrument  is  an  essen- 
tial condition   preredint  to  a  suit  for  specific   performance,      (p.   121).) 

TENDEE — Sufficiency  of. — A  tender  conditioned  upon  the  ac- 
knowledgniont  or  demand  for  a  receipt  of  a  larger  sum  than  the 
amount  tendered  is  not  sufTicicnt.      (p.  127.) 

OPTION  CONTRACTS — Estoppel  on  Part  of  Purchaser.— Where 
one  of  the  terms  of  an  option  contract  for  the  purchase  of  real  prop- 
erty was  that  the  vendee,  upon  being  notified  in  writing  that  the  ven- 
dor had  a  bona  fide  offer  of  $1,000  for  the  property,  together  with  the 
name  of  the  person  making  the  offer,  would  at  once  pay  $50  of  the 
purchase  price  on  the  property,  and  he,  upon  being  so  notified,  paid 
$37,  saying  he  would  pay  the  balance  on  the  next  day,  he  is  estopped 
from  claiming  that  the  offer  was  not  bona  fide  or  that  it  was  not 
made  witliin  proper  time.      (p.  127.) 

Action  for  specific  performance  of  an  option  to  purchase 
land.  The  option  in  consideration  of  one  dollar  gave  vendee 
the  privilege  of  purchasing  certain  property  for  $950.  lie 
could  purchase  or  not  as  he  pleased.  If,  however,  he  made 
one  or  more  payments  but  failed  to  make  others,  the  sums 
])aid  were  forfeited.  Upon  payment  of  $250.  a  deed  was  to  be 
executed  with  a  mortgage  a.s  security  for  the  balance.  One 
clause  of  the  option  provided  that:  If,  within  the  first  six 
months  from  date,  the  vendor  received  a  bona  fide  offer  of 
$950  or  more  for  the  property  and  made  request  upon  the 
vendee  in  writing,  stating  from  whom  the  offer  came,  and  the 
amount  thereof,  then  vendee  was  to  pay  $50  in  cash  to  apply 
upon  the  purchase  price  of  the  property  and  a  deed  was  tiieu 
to  be  placed  in  escrow.  An  offer  of  $1,000  was  received  by 
vendor,  who  notified  vendee  by  letter,  which  was  treated  as 
bona  fide  by  vendee,  who  paid  $37  to  the  vendor  and  agreed 
to  pay  the  remaining  $13  the  next  morning.  The  vendee,  how- 
ever, claimed  that  the  $13  had  already  been  paid  through  a 
sale  of  clothing.  The  vendee  tendered  $250,  demanding  deeds 
for  the  property  according  to  the  option  contract,  but  also 
demanded  an  acknowledgment  or  receipt  showing  the  payment 
of  $300  on  the  purchase  price,  which  was  refused. 

Before  the  trial,  but  on  the  same  da.y,  appellee  made  a  mo- 
tion based  on  affidavit  for  leave  to  amend  the  amended  an- 
swer, wliifh  was  allowed.  By  this  amendment  a  material 
matter  previously  admitted  was  put  in  issue.  From  a  judg- 
ment for  defendant,  the  plaintiff  appealed. 

Edward  L.  Shannon,  for  the  appellant. 

Dayton  &  Denious,  for  the  appellee. 


April,  1908.]  Rude  v.  Levy.  125 

*^^  HELM,  J.  Tho  amendment  of  plead injip  rests  largely 
in  the  discretion  of  the  trial  court.  And  this  discretion  is 
exercised  with  especial  liberality  in  amending  answers:  Cart- 
wri-ht  V.  Ruffm,  43  Colo.  377,  96  Pac.  201. 

In  the  present  instance  a  strong  showing  was  made  in  sup- 
port of  the  motion  to  amend  the  amended  answer.  IMaintitT 
did  not  claim  that  he  was  surprised  by  the  court's  ruling  or 
ask  for  a  continuance  of  the  cause.  Under  all  the  circum- 
stances we  cannot  say  that  there  was  such  an  abuse  of  dis- 
cretion as  warrants  interference  by  us  upon  that  ground. 

The  writing  upon  which  this  action  for  specific  perform- 
ance is  based  was  not  signed  by  plaintiff  and  did  not  at  its 
execution  possess  the  elements  of  a  binding  contract.  It  was, 
on  the  contrary,  as  named  by  the  parties  themselves,  a  mere 
"option  to  purchase."  According  to  its  terms  there  w^as 
nothing  obligatory  upon  plaintiff,  unless,  at  a  future  time, 
he  elected  to  accept  and  perform.  And  even  after  such  eh^c- 
tion.  the  only  penalty  for  nonperformance  would  be  a  for- 
feiture of  the  money,  if  any,  previously  '*^''  paid.  Moreover, 
there  was  practically  no  consideration  for  the  option.  The 
recital  of  one  dollar  as  paid  is  the  usual  provision  inserted 
in  such  instruments  as  a  matter  of  form,  and  even  if  this 
sum  were  actually  advanced,  it  would  be  merely  nominal. 
It  woidd  not,  alone,  constitute  the  "proper"  or  "fair"  con- 
sideration usually  considered  essential  to  a  suit  for  specific 
performance. 

Plaintiff'  was  not  to  take  possession  of  the  property,  nor 
was  he  to  make  any  improvements  thereon  ;  nor  was  compensa- 
tion or  consideration  to  defendant  for  the  option  otherwisi; 
stipulated  or  furnislied.  In  this  proceeding  the  absence  of 
consideration  may  be  shown,  notwithstanding  a  seal.  Again, 
not  only  was  this  option  one-sided  and,  until  properly  ac- 
cei)ted.  a  nudum  pactum,  but  it  possessed  other  features  whicli 
fairly  invited  the  criticism  of  injustice  and  oppression  made 
by  the  trial  court.  Had  that  court  rested  his  decision  upon 
the  unfairness  and  inequity  of  the  transaction,  we  would  not 
have  disturbed  his  finding  or  judgment. 

Waiving  the  latter  consideration,  however,  and  assuming 
that  the  option  was  fair  and  reasonable  as  an  option,  it  never- 
theless rouains  true  that  courts  of  equity  do  not  look  with 
favor  upon  such  arrangements.  Since  the  vendor  cannot  en- 
force them  against  the  vendee,  equity  is  not  swift  to  cnl'orre 
them  against  the  vendor.  The  right  to  invoke  airainst  the 
veiulur  the  s[)ecific  performance  of  options,  especially  whei-'i 
tliLTL'  is  valuable  consideration  therefor,  is  indeed  rueugiii/.ed. 
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But  since  they  lack  the  elements  of  a  binding  contract,  until 
performance  or  a  sufficient  tender  of  performance  by  the 
vendee,  this  kind  of  relief  is  not  in  order.  It  is  only  when 
the  vendee  has  made  his  election  and  complied,  or  in  good 
faith  attempted  to  comply,  with  the  terms  of  the  option  that 
it  becomes  a  contract  enforceable  by  '*'**^  him  in  equity.  And 
it  is,  strictly  spealcing,  inaccurate  to  speak  of  the  specific  per- 
formance of  an  option;  for  before  the  remedy  can  be  invoked 
it  has  ceased  to  be  an  option  and  has  ripened  into  a  mutually 
binding  and  mutually  enforceable  contract. 

Counsel  for  plaintiff  strenuously  contends  that  it  was  neces- 
sary that  an  actual  tender  of  the  $250,  or  of  any  other  sum, 
by  his  client,  be  made  prior  to  the  commencement  of  suit. 
He  insists  that  the  offer  in  his  complaint  to  pay  "all  the  bal- 
ance due  upon  the  contract"  was  sufficient  to  entitle  him  to 
this  relief. 

There  is  some  difference  among  the  authorities  as  to  whether 
such  an  actual  tender  as  would  be  required  in  an  action  at 
law  is  a  necessary  prerequisite  to  specific  performance;  and 
some  decisions  there  are  that,  under  proper  circumstances, 
sustain  counsol's  position  regarding  the  sufficiency  of  a  tender 
in  the  bill.  But  in  deciding  the  case  at  bar  an  extended  dis- 
cussion of  these  authorities  is  unnecessary.  Examination  of 
the  decisions  so  holding  discloses  that  they  are,  in  fact,  deal- 
ing with  contracts  regularly  made  and  entered  into  for  valu- 
able consideration  and  binding  upon  both  parties  in  the  first 
instance;  or  with  options  or  unilateral  contracts  based  upon 
fair  consideration,  where  b}'  actual  tender  or  by  such  other 
act  of  acceptance  as  the  particular  instrument  requires,  the 
want  of  mutuality  has,  in  fact,  ceased  before  the  suit  was 
brought.  If  a  case  were  found  where  this  jurisdiction  was 
entertained  upon  such  a  mere  naked  option  as  the  one  before 
us,  and  which  also  required  further  affirmative  action  by 
the  vendee  Ijefore  it  developed  into  a  contract,  we  would  de- 
cline to  treat  it  as  authority. 

It  follows  from  the  foregoing  that  whatever  the  rule  might 
be  in  this  regard  as  to  a  regular  and  binding  contract,  we 
must  hold  that  in  connection  with  a  ■*^'*  naked  option  or  of- 
fer to  sell,  even  though  the  same  be  in  writing,  under  cir- 
cumstances like  those  here  presented,  a  full  and  proper 
tender  to  the  vendor  of  the  purchase  price  or  other  considera- 
tion in  accordance  with  the  terms  of  the  instrument  is  an 
essential  condition  precedent  to  a  suit  for  specific  perform- 
ance. 


April,  1908.]  Rude  v.  Levy  127 

It  was  necessary,  therefore,  as  we  view  the  option  hefoi-i' 
us,  for  plaintiff  to  have  made  a  tender  of  the  $250  specili('(l 
before  instituting  the  action.  This  he  attempted  to  do,  but, 
according  to  the  evidence  of  defendant,  his  tender  of  that 
sum  was  coupled  with  a  demand  for  a  receipt  or  an  acknowl- 
edgment showing  payment  of  $300  upon  the  purchase  price. 
And  if  defendant's  proofs  in  this  regard  be  accepted,  such 
tender  was  insulTicient ;  it  should  not  have  been  conditioned 
upon  tlie  acknowledgment  of  payment  of  a  larger  sum  than 
the  amount  received  by  defendant. 

The  diU'ereuce  between  the  parties  as  to  the  sum  paid  arises 
under  the  $50  provision  of  the  option ,  plaintiff  claiming 
that  he  had  previously  paid  that  amount  to  defendant  by 
check  for  $37  and  by  credit  for  $13  due  him  for  clothing 
purchased  by  defendant.  Defendant  admitted  payment  of 
the  $37  by  check,  but  denied  the  debt  of  $13.  According  to 
defendant's  evidence,  he  declined  to  purchase  the  clothing 
and  it  was  left  with  him  to  be  sold  on  commission;  and  only 
in  the  event  of  such  sale  was  he  to  pay  the  $13.  His  testi- 
mony further  shows  that  he  could  not,  and  did  not,  sell  the 
clothing.  He  also  testified  that  plaintiff,  when  he  paid  the 
$37,  said  he  would  pay  the  rest  of  the  $50  the  next  day. 

Thus  it  appears  that  plaintiff  failed  in  an  important  par- 
ticular to  comply  with  the  option.  Upon  being  notified  in 
writing  that  defendant  had  a  bona  "^'^^  fide  offer  of  $1,000 
for  the  property,  and  the  name  of  the  proposed  i)urchaser 
being  given,  plaintiff  was  at  once  to  pay  $50  of  the  purchase 
money.  This  provision  he  recognized  to  the  extent  of  actually 
paying  $37.  But  $37  was  $13  short  of  the  amount  called  for 
by  the  contract.  Plaintiff  will  not  be  heard  now  to  say  that 
the  alleged  offer  of  Green  Avas  not  bona  fide  or  that  it  was 
not  nuide  within  proper  time.  lie  interposed  no  such  objec- 
tions upon  receipt  of  the  notice;  on  the  contrary,  he  ac- 
cepted and  treated  the  notice  as  in  all  respects  sul'tit^icnt,  and 
he  cannot  now  rely  upon  either  of  those  objections. 

In  some  material  particulars  the  testimony  on  belialf  of 
defendant,  above  referred  to,  is  contradicted  by  that  of  ])]ai!i- 
tiff.  Hence  there  is  a  decided  conflict  of  evidence.  But  tliis 
conflict  was  resolved  by  the  trial  court  in  favor  of  dofiM^liiit. 
and  we  would  not  be  justified  in  interfering  with  his  con- 
clusion, even  were  we  disposed  to  do  so. 

The  judgment  will  be  affirmed. 

Chief  Justice  Steele  and  ]\Ir.  Ju.>iiee  ^Mawwll  concur. 
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A  Contract  to  Convey  Land  will  not  te  Specifically  Enforced  unless 
founded  upon  a  consideration:  Greene  v.  Greene,  42  Neb.  634,  47  Am. 
St.  Kep.  724;  Warren  v.  Castello,  109  Mo.  S38,  32  Am.  St.  Eep.  669. 
Mere  inadequacy  of  consideration,  however,  is  perhaps  in  itself  not 
sulTieient  reason  for  refusing  specifically  to  enforce  a  contract:  South 
rtc.  R.  R.  Co.  V.  IIif,'liland  Ave.  etc.  Belt  R.  R.  Co.,  98  Ala.  400,  39  Am. 
St.  Rep.  74;  but  some  courts  have  held  otherwise:  See  the  note  to 
Seymour  v.  Delancy,  15  Am.  Dec.  299. 
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VASQUEZ  V.  STATE. 

[54  Fla.  127,  44  South.  739.*] 

APPEAL  AND  ERROR.— The  Facts  Stated  in  the  Order  of  the 
Judge  overruling  a  motion  for  a  new  trial  in  a  criminal  case  are  to  be 
taken  as  true.      (By  tlie  editor.)      (p.   IML) 

CRIMINAIi  TRIAL — Waiver  of  Error.— Where,  on  the  trial  of 
the  clefemlatit  for  murder,  a  shirt  wliich  had  been  used  in  argument, 
but  not  introduced  in  evidence,  was  carried  by  the  jury  into  the  jury- 
room  when  they  retired  to  consider  their  verdict,  and  this  was  done 
in  the  presence  of  the  defendant's  attorney,  who  made  no  objectiou 
to  the  act  of  the  jury,  and  did  not  call  the  judge's  attention  to  it,  and 
it  is  not  shown  that  the  jury  made  any  use  of  the  shirt,  such  action  of 
tlie  jury  is  not  a  sufficient  ground  for  a  new  trial,      (p.  181.) 

CRIMINAL    LAW — Charge    Respecting    the   Aggressor,    When 
Proper. —  Where  there  is  evidence  from  which  the  jury  miglit  have  con 
eluded  that  the  defendant  was  the  aggressor  in  the  difficulty  in  which 
tlie  det'oiidant  killed  the  deceased,  a  proper  charge  applicable  to  that 
theory   is  not  erroneous,      (p.  KVJ.) 

CRIMINAL  LAW — Charge  Given  for  Benefit  of  the  Accused. — 
A  charge  intended  for  the  benefit  of  the  defendant,  and  which  could 
not  under  the  evidence  have  been  harmful  to  him,  does  not  furnish  a 
good  ground  for  a  new  trial,      (p.  133.) 

CRIMINAL  LAW — Reasonable  Doubt. — The  following  charge 
is  not  erroneous:  "The  defendant  is  presumed  to  be  innocent  until  he 
is  proven  to  be  guilty  beyond  a  reasonable  doubt.  lie  is  entitled  to 
every  reasonable  doubt  arising  from  the  evidence,  and  a  reasonable 
iloubt  is  one  conformable  to  reason,  a  doubt  which  a  reasonable  man 
would  entertain.  It  does  not  mean  a  mere  possible  doubt,  because 
everything  relating  to  human  affairs  and  depending  on  moral  evidence 


*\Vith  this  volume  we  change  our  plan  of  reporting,  so  far  as  to 
give  the  syllabi  of  the  judges  when  they  are  known  to  have  prepared 
such  syllabi.  We  shall,  however,  prejiare  additional  syllabi  of  jioints 
nlhrmed  in  the  opinion  though  not  noticed  in  the  official  syllabi,  a!ul 
we  may  occasionally,  when  the  matter  affirmed  by  an  official  syilal'n^ 
dors  not  appear  in  the  opinion,  call  attt'ution  to  that  fact.  Tliis  ^\  H 
not  be  in  criticism  of  the  work  of  the  judge  or  court,  but  to  give  o;;r- 
]>an-on«  the  benefit  of  a  complete  indrx  to  the  ojdnion  of  tin'  imik'-; 
wiiere  the  offiicial  or  judicial  syllabi  seem  not  to  fully  acconipIi^L 
this  j'UrjMisc. 

Am.   St.   Kep.,    Vol.    127—9      (129) 
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is  open  to  some  possible  or  imaginary  doubt.  It  is  that  state  of  the 
case  which,  after  the  entire  comparison  and  consideration  of  all  the 
evidence,  leaves  the  minds  of  the  jurors  in  that  condition  that  they 
cannot  say  they  feel  an  abiding  conviction  to  a  moral  certainty  of  the 
truth  of  the  charge."      (p.  134.) 

MURDER — Killing  When  cannot  be  Said  not  to  have  been 
from  Premeditated  Design. — When  the  evidence  tends  to  show  ground 
for  bad  feeling  on  the  part  of  the  defendant  toward  the  deceased,  and 
that  defendant  called  to  deceased  and  brought  on  the  difficulty,  and 
that  the  deceased  backed  away  from  him,  the  appellate  court  cannot 
say  the  killing  was  not  from  premeditated  design.  {By  the  editor.) 
(p.  134.) 

MURDER  IN  THE  SECOND  DEGREE,  Connection  of  When 
Sustainable. — Proof  of  an  intent  upon  the  part  of  the  defendant  to 
kill  a  particular  individual  does  not  exclude  a  conviction  of  murder 
in  the  second  degree,  under  the  statute  of  Florida  defining  that  of- 
fense,    (p.  134.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 
H.  C.  Gordon,  for  the  plaintiff  in  error. 
"W.  H.  Ellis,  attorney  general,  for  the  state. 

129  HOCKER,  J.  At  the  fall  term,  1906,  of  the  circuit 
court  of  Hillsborough  county,  Jose  Fernandez  Vasquez.  here- 
inafter called  the  defendant,  was  indicted  for  the  murder  of 
Pedro  Pablo  Bozaqoitia.  At  the  January  term,  1907,  a  trial 
occurred  and  the  defendant  was  convicted  of  murder  in  the 
second  degree  and  recommended  to  the  mercy  of  the  court. 
He  was  sentenced  to  the  state  prison  for  life  and  seeks  a  re- 
versal of  this  judgment  on  writ  of  error. 

The  first,  second  and  third  assignments  of  error  are  not 
argued.  The  fourth  assignment  is  as  follows:  "That  the 
jury  were  permitted,  without  the  knowledge  or  consent  of 
the  court  and  without  any  agreement  of  counsel,  to  carry  into 
the  jury-room  the  shirt  used  by  the  state  attorney  to  illustrate 
the  manner  of  cutting." 

There  is  no  proof  in  the  record  that  the  jury  carried  the 
shirt  used  by  the  state  attorney  into  the  jury-room  except 
the  inferential  proof  afforded  by  the  judge's  order  overruling 
the  motion  for  a  new  trial.  In  this  order  the  judge  deals 
with  the  foregoing,  and  another  ground  of  the  motion  for  i:e\v 
trial  in  which  latter  objection  is  made  to  the  alleged  arguiuout 
of  the  state  attorney,  of  which  also  there  is  no  other  proof 
than  that  afforded  by  the  order  of  the  judge.  That  order  is 
as  follows:  "The  court  considers  that  the  argument  of  state 
attorney  was  a  legitimate  reply  to  argument  of  defemlant's 
counsel;  and  further,  no  objection  was  made  to  the  aruiun. 'nt 
of  the  state  attorrii'v  hy  tlie  defendant's  counsel  whr  w^^ve 
present   and   heard   the   same.     Counsel   for    defcndrait    ceu- 
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sented  to  the  jury  taking  the  knife  when  they  started  to  con- 
sider their  verdict.  The  knife  was  in  evidence.  Tlie  shirt 
was  not  in  evidence  and  was  taken  ^•'**  by  the  jury  at  the 
same  time  as  the  knife  was  and  in  presence  of  defendant's 
counsel,  who  made  no  objection  to  jury  taking  the  shirt. 
The  court  did  not  note  that  jury  took  shirt.  Motion  denied 
and  defendant  allowed  ninety  days  to  present  bill  of  excep- 
tions. In  open  court  the  prisoner  and  his  counsel  being  pres- 
ent this  seventh  day  of  February,  A.  D.  1907,  and  defendant 
excepts.     ]\Iinor  S.  Jones,  Judge." 

The  facts  stated  in  the  order  of  the  judge  are  to  be  taken 
as  true,  and  it  is  there  shown  that  the  shirt  was  taken  by  the 
jury,  in  the  presence  of  the  defendant's  counsel,  who  did  not 
object.  It  is  not  shown  that  the  jury  made  any  use  of  the 
shirt,  and,  under  these  circumstances,  we  think  it  is  clear 
that  the  defendant  waived  any  right  to  object  to  the  action 
of  the  jury:  Chadwick  v.  Cha'dwiek,  52  Mich.  545,  18  N.  W. 
350;  State  v.  Nichols,  29  Minn.  357,  13  N.  W.  153;  State  v. 
Tucker,  75  Conn.  201,  52  Atl.  741 ;  Bruswitz  v.  Netherlands 
American  Steam  Nav.  Co.,  64  ITun,  262,  19  N.  Y.  Supp.  75; 
12  Cyc.  67G;  12  Ency.  of  PI.  &  Pr.  553,  554. 

The  defendant's  counsel  in  their  brief  undertake  to  present 
the  fifth,  sixth,  seventh,  eighth  and  ninth  assignments  of  er- 
ror together.  There  is  no  argument  upon  the  fifth  assign- 
ment. 

The  sixth  assignment  is  based  on  the  following  charge: 
"The  court  further  charges  you  that  the  aggressor  in  a  per- 
sonal difficulty — one  not  reasonably  free  from  fault — can 
never  be  heard  to  acquit  himself  of  liability  for  its  conse- 
quences on  the  ground  of  self-defense."  And  it  is  in.sisted 
that  as  shown  by  the  evidence  the  defendant  (plaintiff  in 
error)  was  not  the  aggressor,  and  therefore  the  charge  was 
inappropriate,  and  misleading. 

Celestino  Boni.  a  state's  witness,  testified  that  he  saw  the 
difficulty  in  which  the  deceased  was  killed.  He  refers  to  the 
deceased  as  the  Mexican  and  the  defendant  ^^'^  as  the  Span- 
iard. He  says:  "The  Mexican  man  was  walking  down  the 
street  and  the  Spaniard  called  him  and  said  'Come  here.' 
The  Spaniard  was  on  the  sidewalk  and  the  .Mexican  on  tlie 
street;  they  were  about  fifteen  feet  apart;  the  ^lexican  stopped 
and  turned  around.  The  ^Mexican  had  an  umbrella,  and  he 
motioned  it  at  the  Spaniard  this  way  (indifating).  And  the 
Spaniard  cut  the  Mexican  with  a  razor.  The  S])riniard 
reached  down  in  his  coat  and  got  out  a  razor  and  nnult'  a 
swipe  at  tile  ^lexican,  and  grabbed  his  umbrella,  and  cut  hiui. 
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lie  didn't  out  him  the  first  time  he  cut  at  him  and  missed 
him,  and  then  inadi;  another  cut  at  him  and  this  time  he 
cut  him.  The  INJcxican  did  like  that  with  the  umbrella  (mo- 
tioning: back  and  forlli).  and  run  back,  and  the  Spaniard 
^Tabbed  tlie  umbrcUa  and  cut  him.  Then  is  when  he  cut  him 
across  the  stomach,  when  he  grabbed  the  umbrella.  The 
Mexican  run  off  and  the  Spaniard  tried  to  cut  him  again, 
then  the  Spaniard  shut  the  razor  and  ran  to  the  alloy  and 
throwed  the  razor  away,"  etc.  Joseph  Aldez,  a  state's  wit- 
ness, corroborates  the  foregoing. 

It  appears  from  the  defendant's  own  testimony  that  the 
deceased,  some  time  before  the  killing,  had  circulated  rumors 
on  the  street  that  he  was  living  with  the  defendant's  wife, 
and  tliat  the  defendant  had  asked  him  about  it.  and  that  de- 
ceased said  "they  were  lies,  they  were  rumors."  From  the 
standpoint  of  this  evidence  we  are  not  able  to  say  there  is  no 
proof  tending  to  show  that  the  defendant  was  the  aggressor. 
The  fact  that  thei-e  was  evidence  on  the  part  of  the  defendant 
tending  to  show  he  was  not  the  aggressor  does  not  make  the 
quoted  charge  inapplicable.  There  is  no  other  objection  to 
this  charge. 

The  seventh  assignment  of  error  is  based  on  the  following 
portion  of  the  court's  charge:  "The  court  further  charges 
you  that  a  deadly  weapon  is  any  weapon  ^'"^  which  is  likely 
from  the  use  made  of  it  at  the  time  to  produce  death  or  great 
bodily  harm.  It  is  for  you  to  say  from  all  the  evidence  in 
this  case  whether  an  umbrella  such  as  testified  to  by  the  wit- 
nesses is  a  deadly  weapon.  This  charge  was  error  because 
the  homicide  was  not  committed  with  an  umbrella,  and  the 
charge  was,  therefore,  misleading  and  inappropriate." 

As  the  charge  was  evidently  intended  for  the  benefit  of 
the  defendant,  on  his  theory  that  the  deceased  assaulted  him 
with  an  uinbrella.  we  fail  to  see  how  it  was  misleading  or 
inapproprinte.  The  contention  in  the  brief  is  that  it  does 
not  pi'cscrve  to  the  defendant  the  benefit  of  reasoiuihle  fear 
of  yi-cat  bodily  harm  as  well  as  death.  This  contention  dis- 
regards the  fact  that  the  court  charged  "a  deadly  weapon  is 
any  weiipon  which  is  likely  to  produce  death  or  great  bodily 
harm."" 

The  eighth  assignment  of  error  is  based  on  the  following 
portion  of  the  juduc's  charge:  "The  defendant  is  pn'sumed 
to  be  innocent  uiilil  he  is  proven  to  be  guilty  beyond  a  rea- 
sonable doubt.  He  is  entitled  to  every  reasonable  doul>t  aris- 
ing from  the  evidence,  and  a  reasonable  doubt  is  one  con- 
i'onnable  to  reason — a  doubt  which  a  reasonable  man  would 
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entertain.  It  does  not  mean  a  mere  possi})le  doiiht,  beoanse 
everything  relating  to  human  affairs  and  depending  on  moral 
evidence  is  open  to  some  possible  or  imaginary  doubt.  It  is 
that  state  of  the  case  which,  after  the  entire  comparison  and 
consideration  of  all  the  evidence  leaves  the  minds  of  the  jurors 
in  that  condition  that  they  cannot  say  they  feel  an  abiding 
conviction  to  a  moral  certainty  of  the  truth  of  the  charge." 

It  is  objected  that  this  charge  is  erroneous  in  two  respects: 
tlrst,  that  the  jury  might  well  infer  from  it  that  the  defend- 
ant would  not  be  entitled  to  "every  rensonable  doubt  arising 
from  the  lack  of  evidence,"  and,  second,  that  the  gist  of  the 
same  is  that  the  jury  were  •"*'•*  instructed  that  there  might 
be  such  a  doubt  as  nuist  satisfy  reasonable  minds  that  the 
accused  was  not  guilty. 

The  first  contention  is  untenable,  because  in  the  first  sen- 
tence the  jury  were  instructed  that  the  defendant  is  "pre- 
sumed to  be  innocent  until  proven  to  be  guilty  beyond  a 
reasonable  doubt."  It  necessarily  follows  that  if  thei-e  was  a 
lack  of  evidence,  there  was  a  lack  of  proof  as  to  his  guilt, 
and  he  nmst  be  regarded  by  the  jury  as  innocent. 

We  think  the  second  contention  is  also  unsound.  It  may 
be  that  the  attempt  to  define  a  reasonable  doubt  is  attempt- 
ing "to  paint  the  lily,"  but  the  language  objected  to  has  been 
long  in  use  in  this  state,  and  has  been  regarded  as  a  sufficient 
definition.  The  doctrine  of  Wood  v.  State,  31  Fla.  221,  12 
South.  539,  doe^  not  apph'  to  such  a  definition,  for  we  think 
it  is  pei-fectly  clear  there  is  a  very  great  difference  between 
a  "doubt  conformable  to  reason — a  doubt  which  a  reasonable 
man  would  entertain,"  and  a  "doubt  which  would  satisfy  a 
reasonable  man."  It  is  difficult  to  conceive  how  a  doubt  could 
ever  be  satisfying,  and  because  it  is  not  satisfying  is  the  very 
reason  why  a  defendant  should  not  be  convicted  when  a  rea- 
sonable doubt  of  his  guilt  exists  in  the  minds  of  reasonable 
men.  It  is  contended  that  such  a  definition  furnishes  no 
standard,  and  is  "vague,  indeterminate  and  misleading." 
The  answer  to  this  is  that  jurymen  are  presumed  to  be  rea- 
.sonahle  men,  and  that  in  the  very  nature  of  things  there  can 
be  no  exact  standard  by  which  a  reasonable  man  can  be 
judged.  It  is  one  of  those  questions  which  must  be  left  to 
the  intelligent  judgment  of  men,  in  the  exercise  and  applica- 
tion of  experience  and  common  sense:  Sims  v.  State,  54  Fla. 
100.  44  South.  737. 

The  ninth  assignment  is  not  argued. 

The  tenth  and  last  assiLrnnient  is.  "Because  the  verdict  of 
the  jury  finding  tlie  ileiV-iulant  guilty  of  murder   ^•'"'   lu  tlit- 
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second  degree  was  not  justified  by  the  evidence."  This 
ground  is  based  on  one  of  the  grounds  in  the  motion  for  a 
new  trial,  which  was  overruled,  and  to  which  ruling  an  ex- 
ception was  noted. 

It  is  contoiidod  here,  first,  that  the  evidence  was  not  such  as 
would,  therefore,  have  sustained  a  conviction  of  murder  in 
tlie  first  decree,  and,  second,  that  our  statutory  definition  of 
murder  in  the  second  degree  is  as  follows:  "When  perpetrated 
by  any  act  imniinently  dangerous  to  others  and  evincing  a 
depraved  mind  regardless  of  human  life,  although  without 
any  premeditated  design  to  effect  the  death  of  any  particular 
individual."  and  that  the  evidence  does  not  show  a  state  of 
facts  Avhich  would  come  under  this  definition.  As  to  the 
first  contention,  we  cannot  agree  that  there  was  no  evidence 
which  would  have  sustained  a  verdict  of  murder  in  the  first 
degree.  The  evidence  tends  to  show  that  there  was  ground 
for  bad  feeling  on  the  part  of  the  defendant  toward  the  de- 
censed,  because  of  what  the  deceased  had  said  about  living 
with  defendant's  wife,  and  this  feeling  was  doubtless  aroused 
into  intensity  by  certain  exceedingly  indecent  and  insulting 
languacre  which  the  defendant  says  the  deceased  used  toward 
him  when  they  met  just  before  the  fatal  encounter.  The 
state's  evidence  tends  to  show  that  the  defendant  firet  called 
to  the  deceased  and  brought  on  the  difficulty,  and  that  the 
deceased  backed  away  from  him.  Under  such  circumstances 
we  cannot  say  that  the  killing  was  not  from  premeditated  de- 
sign. As  to  the  second  contention  the  defendant's  attorneys 
have  mistaken  the  language  of  our  statute  defining  murder  in 
the  second  degree,  and  have  made  an  argument  here  upon 
this  erroneous  theory.  The  language  of  our  statute  thus  de- 
fines murder  in  the  second  degree:  "When  perpetrated  by  any 
act  imminently  dangerous  to  another,  and  evincing  a  depraved 
^^^  mind  regardless  of  human  life,  although  without  any 
premeditated  design  to  effect  the  death  of  any  particular  in- 
dividual." A  change  of  the  law  was  made  by  the  revisers 
in  ]8!)2,  and  the  words  "to  another"  were  substituted  for  "to 
others."  The  law  as  thus  changed  was  construed  by  this 
court  in  :\larshall  v.  State,  32  Fla.  462,  14  South.  92,  and 
Alvnrez  v.  State.  41  Fla.  532,  27  South.  40,  and  it  is  there 
held  that  "proof  of  an  intent  upon  the  part  of  the  accused  to 
kill  a  particular  individual,  or  'another,'  does  not  exclude 
a  C(mviction  of  murder  in  the  second  degree."  If  we  eliminate 
the  theory  of  premeditation  from  this  case,  then  from  the 
standpoint  of  the  state's  evidence  the  defendant,  who  was  on 
the  sidewalk,  accosted  the  deceased,  who  was  on  the  street,  and 
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called  him  to  "come  here" — the  deceased  turned  around,  they 
met,  the  defendant  drawing  a  razor  and  cutting  at  the  de- 
ceased with  it,  the  latter  defending  himself  with  an  umbrella, 
and  backing  away  from  defendant.  At  the  second  stroke  of 
the  razor  the  defendant  ripped  open  the  stomach  and  bowels 
of  the  deceased,  giving  him  a  wound  from  wiiich  he  died.  If 
the  jury  took  this  view  of  the  evidence,  and  they  may  have 
done  so.  we  cannot  say  they  had  no  ground  for  finding  a  verdict 
of  murder  in  the  second  degree :  Gavin  v.  State,  42  Fla.  553, 
29  South.  405. 

The  judgment  of  the  circuit  court  is  affirmed. 

Taylor  and  Parkhill,  JJ.,  coiipur. 

Shackleford,  C.  J.,  and  Cockrell  and  "Whitfield,  JJ.,  concur 
in  the  opinion. 

The  Doctrine  of  Bca'^onalle  Doubt  is  the  subject  of  a  note  to  Burt 
V.  State,  48  Am.  St.  Rep.  oliG.  In  instructions  on  reasonable  doubt 
it  is  best  simply  to  follow  the  languaore  of  the  statute:  Jolly  v.  Com- 
monwealth, 110  Ky.  190,  9(3  Am.  St.  liep.  429.  A  charge  iiistrueting 
the  jury  in  a  murder  case  to  acquit,  unless  "indubitably  certain"  of 
defendant's  guilt,  or  if  from  the  evidence  they  are  unable  to  say 
'"where  the  truth  indul)itably  lies,"  is  properly  refused,  as  not  sufli- 
ciently  defining  reasonable  doubt,  and  as  making  any  possiljle  specula- 
tive or  imaginary  doubt  sufficient  to  acquit:  Koss  v.  State,  92  Ala.  28, 
25  Am.  St.  Rep.  20. 

Hie  Law  of  Self-defense  is  discussed  at  length  in  the  notes  to  State 
V.  Gordon,  109  Am.  St.  Rep.  804;  State  v.  Summer,  74  Am.  St.  Rep. 
717. 


JOIIXSON  V.  JMcKIXXON. 

[54  Fla.  221,  45  South.  23.] 

SHERIFF'S  DEED,  Form  and  Recitals  of.— A  recital  in  a  sher- 
iff's deed,  that  the  sale  of  the  property  was  made  by  virtue  of  an  exe- 
cution issued  out  of  the  circuit  court,  is  sutHcient  to  show  that  the 
officer  had  authority  to  sell,  although  it  would  be  well  for  the  sheriff 
to  recite  in  his  deed  both  the  judgment  and  execution  under  wliich 
he  acted,  as  it  would  be  productive  of  convenience,  pointing  the  sheriff 
t.>  liis  authority  to  sell,  and  facilitating  the  purchaser  in  tracing  his 
title,      (p.    137.) 

JUDGMENT  OR  DECREE,  Collateral  Attack  upon.— A  decree 
of  a  nr'jrt.  having  jurisdiction  of  the  parties  and  tlie  subject  matter 
is  not  subject  to  contradiction  or  impeaclnnent  in  any  collateral  action 
or  proceeding.     (By  the  editor.)      (p.   139.) 

JUDGMElfT  OR  DECREE,  Presumptions  in  Favor  of. — If  a  de- 
cree is  one  sucli  as  tlie  court  had  junsdi'-t inn  to  riMider.  th'^  ]irosu!!i;i- 
tions  are  all  in  favor  of  its  regularity  and  validity,  until  it  is  vacated 


136  American  State  Reports,  Vol.  127.       [Florida, 

by  some  proper  proceeding  nisiituted  directly  for  the  purpose  of  cor- 
recting errors  therein.     (By  the  editor.)      (p.  139.) 

JUDGMENTS  AND  DECREE— Difference  Between  Void  and 
Voidable. — A  decree  that  is  absolutely  void  may  be  assailed  collater- 
ally, but  a  decree  voidable  only,  because  irregular  or  erroneous,  must 
be  moved  against  in  time  by  motion  to  vacate,  or  by  resort  to  an  ap- 
pellate tribunal.  Otherwise  it  becomes  an  absolute  verity.  (By  the 
editor.)      (p.  139.) 

JURISDICTION,  What  is  and  Effect  of  Absence  of. — .Jurisdic- 
tion is  judicial  power,  and  a  decree  ent(>red  in  a  j)roeeeding  as  to  a 
matter  outside  of  the  judicial  sphere  of  action  is  not  merely  voidable, 
but  absolutely  void.     (p.  140.) 

DECREE  for  Deficiency,  When  Void. — A  deficiency  decree  may 
be  entered  only  in  suits  for  the  foreclosure  of  mortgages.  Wiien  ren- 
dered in  an  action  to  enforce  a  vendor's  lien,  such  decree  is  absolutely 
Ai'oid,  not  simply  irregular  or  voidable,  and  is  subject  to  collateral  at- 
tack,    (p.  142.) 

JUDICIAIi  SAJLE — Purchase  by  Attorney — Reversal  of  Decree 
After. — The  laAV  imputes  to  an  attorney  knowledge  of  defects  in  legal 
proceedings  for  the  sale  of  property  taken  under  his  direction,  and  the 
title  of  such  attorney  to  land  purchased  by  him  at  a  judicial  sale  de- 
creed in  proceedings  in  which  he  acted  as  an  attorney  falls  with  the 
reversal  of  the  decree  directing  the  sale.     (pp.  143,  146.) 

JUDGMENT  OR  DECREE— Reversal,  Effect  of.— Where  the 
plaintiff,  or  one  standing  in  privity  with  him,  is  the  purchaser,  and 
still  retains  the  ownership,  the  defendant,  on  the  reversal  of  the  judg- 
ment, becomes  entitled  to  recover  the  land,  the  specific  property.  (By 
the  editor.)      (p.  146.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Benjamin  S.  Liddon,  for  the  plaintiffs  in  error. 

Daniel  L.  McKinnon,  for  the  defendant  in  error. 

2-2  PAEKITILL.  J.  The  plaintiffs  in  error  bronght  an 
action  of  ejectment  in  the  circuit  court  for  Jackson  county 
aprainst  the  defendant  in  error  for  the  recovery  of  certain 
lands  lyino;  in  said  county.  There  was  trial  by  jury  and  .juds^- 
ment  for  defendant.  It  is  admitted  that,  as  to  all  tlie  lands 
in  controversy,  except  forty  acres  in  section  23,  township  5 
north,  ranfre  13  west,  both  the  plaintiff's  and  defendant  claimed 
title  from  the  same  source,  one  P.  P.  Johnson,  deceased.  The 
I)lainliffs  claimed  title  as  heirs  at  law  of  the  said  P.  P.  Jolni- 
son,  and  the  defendant  claimed  title  by  virtue  of  a  sheriff" ;; 
deed,  made  on  an  execution  sale  under  a  judgment  recovered 
by  one  Alexander  D.  ^McKinnon  ag'ainst  Seth  Johnson,  as 
administrator  of  P.  P.  Johnson.  The  defendant  seems  to 
have  estalilished  his  title  to  the  forty  acres  in  section  23  liy 
virtue  of  a  tax  deed,  and  there  is  no  controversy  between  the 
parties  conc(M"iiinL;-  this  part  of  the  locus  in  quo. 

The  derendant  offered  in  evidence  the  sheriff''s  deed  of  Vrh- 
ruary  9,   lSi)8,   conveying  to  him  the  lands  involved  in  this 


Oct.  1907.]  Johnson  v.  McKlnnon.  137 

suit,  except  the  forty  acres  already  mentioned,  said  deed  re- 
citing tliat  tlie  sheriff,  "by  virtue  of  an  execution  issuing  out 
of  the  circuit  court  of  Jackson  count}',  Florida,  on  the  twent.v- 
second  day  of  December,  A.  D.  1897,  wherein  Alexander  1). 
^McKinnon  was  plaintiff  and  Setli  Johnson,  as  administrator 
of  P.  P.  Johnson,  deceased,  was  defendant,"  hn'icd  upon  and 
sold  the  lands  described  ther(}in  to  D.  L.  McKinnon  for  tli.- 
sum  of  forty-nine  dollars  and  twenty-five  cents.  To  the  in- 
troduction of  said  deed  the  plaintiffs  objected,  because  ''tlit' 
deed  did  not  purport  to  be  predicated  ui)on  ''**  a  judgment, 
but  only  that  it  was  predicat(!d  upon  an  execution."  The  ob- 
jection was  overruled  and  the  plaintiff  excepted,  and  this 
ruling  is  made  the  first  assignment  of  error. 

Section  1G3-Ir,  ( Jeneral  Statutes  of  190U,  provides  that  when- 
ever a  sale  shall  be  made  by  virtue  of  any  execution,  the  of- 
ficer making  the  sale  shall  execute  to  the  purchaser  a  deed 
of  conveyance  of  the  properly  sold.  It  docs  not  prescribe 
the  facts  wliieh  shall  be  stated  in  the  deed,  or  that  the  judg- 
ment under  which  the  sheriff  acted  shall  be  recited.  Tliis 
deed  recites  suffirieut  to  show  that  the  officer  had  authority 
to  sell,  that  the  sale  was  made  by  virtue  of  an  execution  is- 
sued out  of  the  circuit  court,  and  that  is  all  that  is  necessary ; 
although  it  would  be  well  for  a  sheriff  to  recite  in  his  deed 
both  the  judgment  and  execution  under  which  he  acted,  as 
it  would  be  productive  of  great  convenience,  pointing  the 
shei'ifl'  to  his  authority  to  sell,  and  facilitating  the  purchaser 
in  deriving  his  title:  17  Cyc.  1344;  Howard  v.  North,  5  Tex. 
290,  51  Am.  Dec.  7G9 ;  Clark  v.  Sawyer,  48  Cal.  133;  Jordan 
V.  Bradshaw,  17  Ark.  106,  65  Am.  Dec.  419;  Perkins'  Lessee  v. 
Dibble,  10  Ohio,  433,  36  Am.  Dec.  97;  Jones  v.  Scott,  71  N.  C. 
192. 

The  defendant  offered  in  evidence  a  decree  in  the  cause  of 
Alexander  D.  ^fcKinnon  v.  Seth  Johnson  as  administrator 
of  P.  P.  Johnson,  deceased  and  other  parties,  heirs  at  law  of 
P.  P.  Johnson,  doceased.  This  decree  was  rendered  hy  the 
judge  of  the  circuit  court  for  Jackson  cuiuity,  on  the  nine- 
teenth day  of  October,  A.  D.  ]8i)7.  It  provided  that  th'> 
conii)lainant,  A.  D.  McKinnon,  have  and  recover  from  ih- 
defendant,  Setli  Johnson,  as  administrator  of  the  c.>t:ile  uL" 
1*.  P.  Johnson,  deceased,  the  sum  of  two  tluuisand  livi'  hun- 
dred and  twenty-three  dollars  damages,  and  that  the  said  rn.n- 
plainant  have  a  ven(h)r"s  lien  upim  cerlain  lands  describe. 1 
in  the  bill  of  complaint  and  in  tliis  dei-i'if,  and  -- *  ri'^iuir..! 
the  said  Seth  Jolmson.  as  said  atiminisli'alor.  to  jeay  tht-  >:ii  : 
sum   within   ten   days,   and   in   dei'ault   thereof   uue   J  aims.   ('. 


138  American  State  Reports,  Vol.  127.       [Florida, 

IMcKinnon,  appointed  special  master,  was  directed  to  sell  the 
lands  described,  and  to  report  his  acts  and  doinsrs  to  the  court. 
The  lands  described  in  said  decree  are  not  involved  in  the  in- 
stant case. 

The  defendant  offered  in  evidence  a  deficiency  decree,  made 
by  tlie  circuit  judge  on  the  seventeenth  day  of  December, 
1897,  in  the  same  cause  of  A.  D.  McKinnon  v.  Seth  Johnson 
as  administrator,  and  the  other  parties  mentioned  in  the  de- 
cree of  October  19,  1897,  declaring  a  vendor's  lien.  This 
deiiciency  decree  recites  the  coming  on  of  the  cause  to  be 
heard  upon  application  to  confirm  the  report  of  the  sale  made 
by  J.  C.  ]\IcKinnon  as  special  master,  in  pursuance  of  the 
decree  rendered  on  the  nineteenth  day  of  October,  A.  D.  1897, 
and  confirmed  said  sale,  directed  a  deed  to  be  executed  by 
the  master,  and  provides  further  as  follows:  "And  it  appear- 
ing' that  there  is  still  a  balance  due  the  complainant  from  the 
said  iSeth  Johnson  as  administrator  of  the  estate  of  P.  P. 
Johnson  deceased,  upon  the  said  decree  rendered  on  the  nine- 
teenth day  of  October,  A.  D.  1897,  as  principal  and  interest 
to  date,  after  deducting  the  sum  of  four  hundred  and  ten 
dollars  for  which  the  land  described  in  said  decree  sold,  of 
seventeen  hundred  and  thirty-seven  dollars  and  forty-nine 
cents  as  costs  expended  by  the  complainant  in  and  about  this 
suit.  It  is  therefore  further  ordered,  adjudged  and  decreed 
that  the  complainant  have  and  recover  of  the  defendant  Seth 
Johnson,  as  administrator  of  P.  P.  Johnson,  the  said  sum  of 
seventeen  hundred  and  thirty-seven  dollars  and  forty-nine 
cents,  together  with  the  sum  of  fifty-three  dollars  and  seventy- 
one  cents  costs,  and  that  execution  do  issue  therefor,  to  be 
levied  and  ^-•*  collected  of  the  goods,  chattels,  lands  and 
tenements  of  the  said  P.  P.  Johnson  in  the  hands  of  the  said 
Seth  Johnson  as  administi'ator. " 

Tlie  defendant  offered  in  evidence  an  execution  in  words 
and  ligurcs  following: 
''State  of  Florida, 

County  of  Jackson, 
''To  all  and  every  sheriff  of  the  state  of  Florida — Greeting: 

"You  are  connuanded  that  of  the  goods  and  chattels,  lands 
and  tenements  of  Seth  Johnson,  as  administrator  of  the  es- 
tate of  P.  P.  Johnson,  deceased,  you  cause  to  be  'made  the 
sum  of  one  thousand  seven  hundred  and  thirty-seven  dollars 
and  forty-nine  cents  which  lately  on  the  17th  day  of  De- 
cember, 1897,  in  our  Circuit  Court  of  Jaekson  county,  of  the 
state  of  Florida,  held  at  the  court  house  \n  iNIarianna  in  and 
for  the  county  of  Jaekson,  waii  recovered  against  Seth  John- 
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son  as  administrator  of  P.  P.  Johnson,  deceased,  by  Alexander 
D.  McKinnon  for  damages  with  legal  interest  thereon  until 
paid,  together  with  fifty-three  dollars  and  seventy-one  cents 
for  his  costs  by  said  Alexander  D.  McKinnon  in  and  about 
said  suit  in  that  behalf  expended,  whereof  the  said  Seth 
Johnson  as  administrator  of  the  estate  of  P.  P.  Johnson,  de- 
ceased, is  convicted,  as  apy.'ears  to  us  of  record,  and  that  you 
have  tlie  same  before  the  judge  of  our  said  court  at  the  court- 
house in  ^Marianna  aforesaid,  when  satisfied,  to  satisfy  the 
said  Alexander  D.  McKinnon  damages,  interest  and  costs 
aforesaid,  and  have  then  there  this  writ." 

The  indorsements  upon  this  execution  show  that  it  was  levied 
on  lands  involved  in  the  instant  case,  and  conveyed  to  Daniel 
L.  ^Ii.-Kinnon.  the  defendant  herein,  by  sherilf's  deed  already 
niciitiuned.  ''^  The  def(Midant  olfered  in  evidence  the  let- 
ters of  administration  of  Seth  Johnson,  as  administrator  of  P. 
P.  Jclinson,  deceased.  All  these  papers,  decrees,  executions 
and  li-tters  of  administration  were  objected  to  by  plaintiffs, 
but  tlie  court  overruled  the  objections,  and  plaintiffs  ex- 
cel'ted. 

The  second  assignment  of  error  is  founded  upon  the  ad- 
mission in  evidence  of  the  deficiency  decree  of  the  seventeenth 
day  of  December,  1S97,  in  the  cause  of  Alexander  D.  McKin- 
non V.  Seth  Johnson,  administrator  et  al.  The  objections  to 
the  introduction  of  this  decree  are,  that  it  is  void,  not  au- 
thorized by  law,  that  the  court  was  without  authority  or 
jurisdiction  to  render  a  dclicieney  decree  in  the  cause  wherein 
it  was  rendered. 

A  decree  rendered  by  a  court  having  jurisdiction  of  the 
parties  and  the  subject  matter,  unless  reversed  or  annulled 
in  some  proper  proceeding,  is  not  open  to  contradiction  or 
impcaclimimt,  in  respect  to  :ts  validity,  verity  or  binding  ef- 
fect, ")y  parties  or  privies  in  any  collateral  action  or  pro- 
ceedint: :  2-j  Cye.  1055;  Kushing  v.  Thompson's  Exrs.,  20  Fla. 
5^3,  text  596. 

Where  tiie  decree  is  such  a  one  as  the  court  had  jurisdiction 
to  render,  the  oresumptions  are  all  in  favor  of  its  regularity 
and  validity  until  vacated  by  some  proper  jn-oceeding  insti- 
tuted directly  for  the  purpose  of  corrt^etimr  errors  therein 
and  cannot  be  attacked  collaterally:  Lee  v.  Patten,  34  Fhi. 
140,  15  South.  775;  Finley  v.  Chamberlin,  46  Fla.  5S1.  35 
Stiutli.  1.  A  decree  that  is  alisolutely  null  and  void,  how- 
ever, may  be  collaterally  assailed.  But  the  decree  that  is 
voidable  only,  because  irreuular  or  erroneous,  nuist  be  moved 
agaiubt  lu  time  by  motion  to  vacate,  or  by  resort  to  an  ap- 
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pellate  tribunal,  otherwise  it  becomes  an  absolute  verity :  Ein- 
stein V.  Davidson.  35  Fla.  342,  17  227  South.  563;  Lord  v. 
Bowling  Co.,  52  Fla.  313,  42  South.  585. 

Jurisdiction  is  simply  power.  Any  power  possessed  by  the 
judicial  tribunal,  either  affirmative  or  net^ative,  is  jurisdic- 
tion. This  is  the  definition  of  jurisdiction  given  by  Chief 
Justice  Green  of  New  Jersey;  and  Van  Fleet,  in  his  work  on 
Collateral  Attack,  section  58,  sa^-s  it  is  the  best  he  has  ever 
seen.  And  this  is  the  meaning  given  to  the  word  "juri-,dic- 
tion"  by  this  court.  In  Garvin  v.  Watkins,  29  Fla.  151.  10 
South.  818,  this  court  said:  "Did  the  court  have  jurisdiction 
to  render  the  decree  for  the  sale  of  the  wife's  property? 
....  Our  inquiry  ....  now  is  to  ascertain  if  the  court  had 
the  power  to  order  the  sale  of  the  property."  In  Einstein 
V.  Davidson,  35  Fla.  342,  17  South.  563,  this  court  said: 
"The  judgment  entered  by  the  clerk  w^as  such  a  judgment  as 
the  clerk  under  the  law  had  the  power  under  certain  circum- 
stances to  enter."  In  Rushing  v.  Thompson's  Exrs.,  20  Fla. 
583,  it  is  declared:  "It  is  a  well-settled  rule  that  jurisdiction 
being  obtained  over  the  person  and  the  subject  matter,  no 
error  in  its  exercise  can  make  the  judgment  void.  The  au- 
thority to  decide  being  shown,  it  cannot  be  devested  by  being 
improperly  or  incorrectly  employed."  In  Finley  v.  Chan)ber- 
lin,  4G  Fla.  581,  35  South.  1,  it  is  said:  "The  court  in  wiiieh 
the  suit  was  instituted  had  undoubted  jurisdiction  of  it.  The 
question  of  disqualification  was  one  of  the  points  to  be  ad- 
judicated therein."  And  so,  in  the  case  of  Johnson  v.  Mc- 
Kinnon,  45  Fla.  388.  34  South.  272,  in  which  the  decree  of 
October  19,  1897,  was  rendered  and  which  is  objected  to  here, 
this  court  said:  "Did  he  make  or  state  such  a  case  in  his  bill 
as  to  give  a  court  of  equity  jurisdiction  or  to  entitle  him  to 
the  relief  prayed?  ....  We  must  answer  this  question  --"^  in 
the  negative.  In  our  opinion,  the  bill  was  well  open  to  at- 
tack by  general  denuirrer  and  the  same  should  have  btcu 
sustained.  The  allegations  in  the  bill  taken  in  tlieir  entirety 
did  not  warrant  a  court  of  equity  in  creating  and  enforcing 
a  vendor's  lien  upon  the  lands  in  question  at  tlie  instance  01 
apix'llce." 

"Jurisdiction."  says  the  supreme  court  of  New  Jersey, 
"may  be  defined  to  be  the  right  to  adjudicate  concerning  the 
subject  matter  in  the  given  case.  To  constitute  this  there 
are  three  essentials:  First.  The  court  must  have  cognizance  of 
the  class  of  cases  to  which  the  one  to  be  adjudged  beloniis; 
.second,  the  propi'^r  ]virti(>s  must  be  present;  and  third.  th(j 
point  decided  must  hv,  iii  subslance  and  eliect,  within  the  ia- 
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sue.  That  a  court  cannot  go  out  of  its  appointed  sphere  and 
that  its  action  is  void  with  respect  to  persons  who  are  .stran<^er.s 
to  its  proceedings,  are  propositions  established  by  a  multi- 
tude of  authorities.  A  defect  in  a  judtrment  arisinj:c  from 
the  fact  that  the  matter  decided  was  not  embraced  within 
the  issue  has  not,  it  would  seem,  received  much  judicial  con- 
sideration. And  yet  I  cannot  doubt  that,  upon  j,^enenil  prin- 
ciples, such  a  defect  nuist  avoid  a  judgment.  It  is  impossibl'- 
to  concede  that  because  A  and  B  are  parties  to  a  suit,  that 
a  court  can  decided  any  matter  in  which  they  are  interested, 
whether  such  matter  be  involv(>d  in  the  pending  litigation  or 
not.  Persons  by  becoming  suitors  do  not  place  themselves 
for  all  purposes  under  the  control  of  the  court,  and  it  is  only 
over  those  particular  interests  which  they  choose  to  draw  in 
question  that  a  power  of  judicial  decision  ari.ses.  If,  in  an 
ordinary  foreclosure  case,  a  man  and  his  wife  being  parties, 
the  court  of  chancery  should  decree  a  divorce  between  them, 
it  would  require  no  argument  to  convince  everyone  thnt  such 
decree,  so  far  ''^*  as  it  attempted  to  affect  the  matrimonial 
rel.'ition,  was  void":  jNIundy  v.  Vail.  34  N.  J.  L.  418. 

The  supreme  court  of  the  United  States,  in  the  case  of 
Windsor  v.  McVeigh,  93  U.  S.  274,  23  L.  ed.  914.  says:  "The 
doctrine  invoked  by  counsel,  that,  where  a  court  has  once 
ae(iuired  jurisdiction,  it  has  a  right  to  decide  every  question 
which  arises  in  the  cause,  and  its  judgment,  however  errone- 
ous, cannot  be  collaterally  assailed,  is  undoubtedly  correct  as 
a  general  proposition,  but,  like  all  general  propositions,  is 
sul'ject  to  many  qualifications  in  its  application.  All  courts, 
even  the  hiuhest,  are  more  or  less  l:!Mited  in  their  jurisdic- 
tion; they  are  limited  to  particular  clashes  of  actions,  such  as 
civil  or  criminal;  or  to  [particular  modes  of  administering  re- 
lief, such  as  legal  or  equitable;  or  to  transactions  of  a  special 
character,  such  as  arise  on  navigable  waters,  or  relate  to  th-' 
testamentary  disposition  of  estates;  or  to  the  use  of  particu 
lar  process  in  the  enforcement  of  their  judtz'ments:  Norton  \ 
Meador.  circuit  court  for  California.  Though  tlie  court  may 
possess  jurisdiction  of  a  cause,  of  the  subject  niatter,  and  ot 
the  ])aitic<.  it  is  still  limited  in  its  mode  of  {iroccilure.  and  in 
the  extent  and  cliaracter  of  its  jud'_;-m(Mits.  It  iinist  act  judi- 
cially in  all  things,  and  cnn^mt  then  transcend  the  powei' 
conferre*!  by  the  law.  If,  for  instance,  the  ai'tion  be  u]»on  a 
niojiey  demand,  the  c :)urt,  notwit hslandinu'  its  cmnple'te  juris- 
diction over  the  subject  and  j^artii's.  has  no  j^ower  to  i>;i-- 
jud-iii'eiit  of  inipi-isMimient  in  the  peniti!it ';:  r\"  u!>'in  thr  d-- 
fcndant.     If  tiie  action   be  for  a  libel  ur  per.^. uud   tori,   tli  ■ 
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court  cannot  order  in  the  case  a  specific  performance  of  a 
contract.  If  the  action  be  for  the  possession  of  real  prop- 
erty, the  court  is  powerless  to  admit  in  the  case  the  probate 
of  a  will.  Instances  of  this  kind  show  that  the  general  doc- 
trine stated  by  counsel  is  subject  to  manj^  qualifications.  The 
judgments  mentioned,  given  in  the  '^'^^  cases  supposed,  would 
not  be  merely  erroneous ;  they  would  be  absolutely  void ;  be- 
cause the  court  in  rendering  them  would  transcend  the  limits 
of  its  authority  in  those  cases." 

The  record  evidence  shows  that  the  deficiency  decree  was 
rendered  under  a  decree  declaring  a  vendor's  lien  in  an  ac- 
tion to  enforce  such  lien.  In  Johnson  v.  McKinnon,  45  Fla. 
388,  34  South.  272,  in  speaking  of  this  very  deficiency  de- 
cree, this  court  said  that  "we  know  of  no  authority  for  en- 
tering a  deficiency  decree  in  actions  to  enforce  vendor's  liens. 
As  we  understand  it,  the  rule  of  procedure  in  giving  deficiency 
decrees  does  not  belong  to  a  court  of  equity,  unless  specifically 
conferred  by  statute  or  a  rule  of  court:  Webber  v.  Blanc,  39 
Fla.  224,  22  South.  655.  Equity  rule  89  provides  for  the 
entry  of  a  deficiency  decree  only  in  suits  for  the  foreclosure 
of  mortgages."  AVe  must  hold,  therefore,  that  this  decree 
was  absolutely  void,  not  simph^  erroneous,  irregular  or  void- 
able; and  that  it  was  subject  to  collateral  attack  herein.  It 
was  not  erroneously  made  in  the  exercise  of  jurisdiction.  It 
w^as  rendered  without  power,  without  authority,  without  juris- 
diction. We  cannot  presume  in  this  case  that  the  coiii'l  had 
jurisdiction  of  the  subject  matter,  because  the  record  dis- 
proves it:  Finley  v.  Chamberlin,  46  Fla.  581.  35  Soutii.  1; 
Epping  V.  Robinson,  21  Fla.  36.  This  question  was  con- 
sidered by  the  supreme  court  of  Virginia  in  the  eas'*  of 
Seamster  V.  Blackstock,  83  Va.  232,  5  Am.  St.  Rep.  2&2.  2 
S.  E.  36.  That  w^as  an  action  of  ejectment.  The  defendants 
claimed  through  and  under  one  Allen  Conner,  who  purcha.sed 
the  land  in  controversy  under  a  decree  in  a  chanL-cry  suit, 
which  was  brought  by  the  widow  of  one  William  Blarkston. 
deceased,  for  the  sole  purpose  of  having  ^^*  assi:.:in!i.'nt  of 
her  dower  in  the  lands  of  her  deceased  husband.  Tin-  i-ourt 
not  only  directed  an  assignment  of  dower,  but  sua  sivmto, 
decreed  a  sale  of  the  residue  of  the  land  belonging:-  to  the 
heirs.  It  was  held  that,  the  court  having  exceeded  its  juris- 
diction, the  decree  of  sale  was  void,  and  might  be  collnti'rally 
attacked:  See,  also,  Stark  v.  Mercer,  3  How.  (.Miss.}  377.  a 
case  in  point;  James  v.  Smith,  2  Rich.  (S.  C.)  183;  Withers 
v.  Patterson.  27  Tex.  491.  86  Am.  Dee.  493:  J.  B.  Watkius 
Land  Mtg.  Co.  v.  ^Mullen.  8  Kan.  Ajtp.  703.  54  Pac.  921. 
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The  plaintifTs  ofTorcd  and  read  in  evidenco  the  mandate  of 
this  court  dated  the  ei^dith  day  of  March,  1903,  showing  the 
reversal  in  this  court  on  the  third  day  of  February,  1903,  at 
the  January  term,  of  tlie  decree  of  tlie  circuit  court  for  Jack- 
son county,  rendered  December  17,  1897,  in  the  ciiuse  wherein 
Alexander  I).  IMcKinnon  was  plaintiff  and  Seth  Johnson  et 
al,  were  defendants.  This  case  i.s  reported  as  Johnson  v, 
McKinnon,  45  Fla,  388,  34  South.  272.  There  will  be  found 
the  decrees  introduced  in  evidence  herein  under  which  the 
defendant  claims  title.  It  was  admitted  in  the  evidence  at 
the  trial  that  D.  L.  McKinnon,  defendant  herein,  was  coun- 
sel for  A.  D.  McKinnon  in  obtaining,'  the  decrees  admitted  in 
evidence  herein  under  which  this  sale  was  made,  that  D.  L. 
McKinnon  had  full  knowledge  of  the  i)roceedings  in  said 
cause,  and  conducted  the  same,  had  sale  of  the  land  in  con- 
troversy made  as  counsel  for  A,  D.  jMcKinnon,  and  bought 
the  lands  involved  herein,  at  the  execution  sale  under  said 
decrees,  and  received  the  sheriff's  deed,  which  was  introduced 
in  evidence  herein ;  that  this  cause,  wherein  the  decrees  were 
rendered,  Avas  appealed  to  the  supreme  court,  without  super- 
sedeas, and  the  decree  of  December  17,  1897,  was  reversed; 
that  before  the  reversal  of  said  ^^-  decree,  D.  L.  ]\IcKinnon 
bought  tlie  lands  herein  at  the  execution  sale  and  received 
the  sheriff's  deed. 

The  plaintiffs  in  error  contend  that  they  are  entitled  to  re- 
cover the  lands  bought  by  defendant  under  the  circumstances 
above  enumerated,  and  requested  the  court  to  give  an  appro- 
priate instruction,  submitting  this  contention  to  the  jury.  The 
refusal  to  give  this  instruction  is  assigned  as  error.  It  is 
argued  that,  even  if  the  deficiency  decree,  by  virtue  of  which 
the  lands  involved  here  were  sold,  is  not  a  void  decree,  but 
merely  erroneous  and  voidable,  and  has  been  reversed  upon 
appeal  without  supersedeas,  a  purchase  by  the  solicitor  for 
complainants  in  the  cause  should  not  be  allowed  to  staml. 

AVe  think  the  court  erred  in  refusing  to  give  the  reiiuested 
charge  to  the  jury.  It  is  considered  that  the  party  at  whose 
instance  a  judicial  sale  has  been  made  must  be  co'^nizant  of 
any  errors  or  irregularities  in  the  proceedings,  and  tlii frfore. 
if  he  becomes  the  purchaser  at  such  sale,  the  rule  proteciiiiL^' 
bona  lide  purchasers  in  case  of  the  reversal  of  the  judLiiin'it 
has  no  apjdication,  but  his  title  will  fall  with  the  judgment. 
and  the  same  view  is  talcen  of  purchases  by  the  attoriiry  of 
such  party.  The  plaintiff's  attorney,  on  becoming  a  i>iir- 
chaser  at  a  sale  under  execution  in  a  case  which  lie  hv.<  c'.i- 
ducted   occupies   a   position    as   inifavor;il)Ie    as   that    of    t;i!' 
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plaintiff,  and  must  lose  the  property  upon  the  reversal  of 
the  jud.s^nnent :  17  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1019; 

24  Cyc.  66;  Freeman  on  Jndijments,  sec.  484;  Galpin  v.  Pai^e, 
18  Wall.  (U.  S.)  350,  21  L.  ed.  959;  Phillips  v.  Ben.son,  82 
Ala.  500.  2  South.  93;  Mitehel  v.  ITardie.  84  Ala.  349,  4 
South.  182:  Phillips  v.  Benson.  85  Ala.  416,  5  South.  78; 
Johnson  V.  Dooly.  72  Oa.  297;  Smith  v.  Brittenham,  109  111. 
540;  Hays  v.  Cassell.  70  111.  669;  Mullin  v.  Atherton,  61  N. 
H.  20;  Siu'onds  v.  Catlin,  2  Caines,  -•'••'*  01;  Stroud  v.  Casey, 

25  Tex.  740,  78  Am.  Dec.  556;  Cavanaugh  v.  Willson,  22 
Ky.  Law  Rep.  474,  57  S.  W.  620;  Salter  v.  Dunn,  1  Bush, 
311 :  English  v.  Otis,  125  Iowa,  555,  101  N.  W.  293 ;  Singly 
V.  AVarren,  18  Wash.  434.  63  Am.  St.  Rep.  896,  51  Pac.  1066. 

Defendant  in  error  urges  that  a  contrary  doctrine  has  been 
announced  by  this  court  in  Florida  Central  R.  R.  Co.  v.  Bis- 
bee.  18  Fla.  60.  In  that  case  it  is  held:  "What  is  done 
under  a  decree  is  valid  so  far  as  third  persons  are  concerned, 
notwithstanding  the  subsequent  reversal  of  the  decree.  Where 
moneys  collected  under  such  decrees  are  applied  by  order  of 
court  to  a  debt  of  plaintiff  to  a  third  person,  there  is  no  rem- 
edy against  such  third  person  upon  a  subsequent  reversal  of 
the  decree.  Where  a  receiver  has  moneys  sequestered  by  him 
under  a  decree  finding  such  moneys  applicable  to  plaintiff's 
demand,  and  a  portion  of  such  moneys  is  applied  by  order 
of  court  to  the  payment  of  the  claim  of  plaintiff's  attorney 
against  the  plaintiff  for  his  services  in  the  suit,  a  subsequent 
reversal  of  the  decree  and  the  order  directing  payment  to 
the  attorney  of  his  claim  against  plaintiff,  there  being  no 
supersedeas  when  the  money  was  applied,  gives  the  defend- 
ant no  claim  against  the  attorney." 

On  page  64  of  the  opinion,  the  court  states  the  case  as 
made  by  the  ]3leadings  as  follows:  "That  the  defendant,  rep- 
resenting the  state  of  Florida  as  attorney  and  solicitor,  re- 
ceived, on  the  eighteenth  day  of  November,  1875,  a  judgment 
against  the  plaintiff  corporation  for  the  sum  of  three  hun- 
dred and  sixty-eight  thousand  dollars,  on  account  of  interest 
due  on  bonds  of  the  plaintiff  corporation  held  by  the  state; 
tliat  undri-  tliis  judgment  a  ma,ster  was  directed  to  take  pos- 
sc-^sioM  of  t\w  property  of  the  plaintiff,  to  sell  the  same,  and 
to  receive  the  incomes  from  its  management;  that  the  judg- 
ment ])rovided  that  ^•''*  the  plaintiff  should  be  entitled  to  a 
credit  for  all  moneys  that  should  come  to  the  hands  of  the 
master;  tliat  on  the  27th  of  July,  A.  D.  1S76,  the  master, 
having  funds  tlifn  in  his  possession  realized  by  the  man- 
agement  of    plaint  ill's    property    under   said   judgment,    the 
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said  judirment  being  in  full  force  and  efTeet,  paid  the 
defendant  the  sum  of  three  thousand  dollars  upon  the  or- 
der of  the  court  duly  made  and  with  the  consent,  sanction 
and  approval  of  the  state;  that  the  said  sum  was  passed  to 
the  credit  of  the  state  of  Florida  for  defendant's  said  s^t- 
vicos  i'.s  att()ni«>y  and  counselor,  and  that  upon  a  full  and 
final  settlement  afterward  had  between  the  defendant  and  the 
state,  the  defendant  gave  the  state  of  Florida  credit  for  Ih.is 
money  thus  paid.  Sub.sequently,  upon  an  appeal,  both  th  ; 
judgment  and  the  order  were  reversed."  The  court  held 
that  the  plaintilT  corporation,  under  these  circumstances, 
could  not  recover  the  money  thus  paid  defendant  for  services 
as  attorney  and  counselor  anterior  to  the  reversal  of  the  judc^- 
ment  and  order.  1'he  court  said:  "The  judfrment  plaintilf 
hcis  applied  money  adjudged  at  the  time  to  be  applicable  to 
the  payment  of  her  own  claim  to  the  pa^'mont  of  an  undis- 
puted debt  due  by  her.  The  defendant  in  judgment  must 
look  to  her.  and  not  to  her  creditors.  It  will  not  be  denied, 
ujion  the  reversal  of  this  judgment,  that  the  Florida  Central 
Railroad  Company  had  a  right  to  restitution  as  against  the 
]>arty  plaintiff  in  the  judgment.  If  this  be  so,  it  certainly 
must  be  evident  that  this  corporation  cannot  recover  as 
agair.st  the  attorney.  She  cannot  have  a  subsisting  right  of 
action  against  the  party  and  against  her  attorney  and  agent 
at  the  same  time." 

This,  however,  is  not  the  case  here.  Had  a  bona  fide  pur- 
idiaser,  not  the  party  or  his  attorney,  bought  the  land  at  ex- 
ecution sale,  and  the  purchase  money  been  paid  to  ^"'•"'  the 
plaintiff  in  execution,  A.  D.  iMcKinnon,  and  by  him  paid 
over  to  his  attorney,  D.  L.  IMcKinnon  for  his  services,  then, 
upon  the  subsecpient  reversal  of  the  judgment,  the  defend- 
ant would  have  a  right  to  restitution  as  against  the  party 
plaintiff  in  the  judgment,  but  not  as  against  his  attorney. 
The  defendant,  Seth  Johnson,  cannot  have  a  subsisting  right 
of  action  against  the  party  and  against  his  attorney  at  the 
same  time  :  Langley  v.  Warner,  3  Comst.  (N.  Y.)  327  ;  Butclicr 
V.  Ilenning,  90  Ilun,  5G5,  35  N.  Y.  Supp.  lOOG.  But  licrc 
the  attorney  bought  the  land  at  the  execution  sale  and  held 
.  title  thereto  after  the  reversal  of  the  judgment,  and  at  the 
time  of  the  trial  of  this  action  brought  by  the  defendant  in 
execution  to  recover  the  land. 

Now.  the  rule  is  that  when  a  judgment  or  decree  is  reversed. 
the  defendant  is  entitled  to  be  restored  to  all  things  wliich 
he  has  lost  thereby. 

Am.  St.  Rep.,  Vol.  127 — 10 
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Upon  the  reversal  of  a  judgment  after  a  sale  has  been 
made  under  execution  to  a  stranger  to  the  suit,  the  defend- 
ant must  seek  redress  from  the  plaintiff.  Where  the  plain- 
tiff has  received  the  proceeds  of  the  sale  the  defendant  may 
recover  in  an  action  for  money  had  and  received.  If,  how- 
ever, the  money,  after  being  paid  to  plaintiff,  is  by  him  paid 
to  a  third  person,  it  cannot  be  recovered  from  such  person 
though  he  was  one  of  the  plaintiff's  attorneys:  3  Freeman  on 
Executions,  sec.  346. 

Where  land  has  been  sold  and  an  innocent  party  is  the 
purchaser,  his  title  will  not  be  disturbed,  and  in  that  case 
the  money  produced  at  the  sale  is  all  the  defendant  can  claim 
to  have  restored.  But  where  the  plaintiff  to  the  erroneous 
judgment  or  one  standing  in  privity  with  him  is  the  pur- 
chaser, and  still  he  retains  the  ownership,  the  defendant,  on 
the  reversal  of  the  judgment,  becomes  entitled  to  recover  the 
land,  the  specific  property:  Major  ^^*^  v.  Collins,  17  111. 
App.  239,  and  cases  cited  on  text  page  242;  Hannibal  etc. 
R.  R.  Co.  V.  Brown,  43  Mo.  294. 

And  as  we  have  seen,  Freeman  in  the  third  volume  of  his 
work  on  Executions,  section  347,  says:  "The  plaintiff's  at- 
torney, on  becoming  a  purchaser  at  a  sale  under  execution  in 
a  case  which  he  has  conducted,  occupies  a  position  as  unfavor- 
able as  that  of  the  plaintiff,  and  must  lose  the  property  upon 
the  reversal  of  the  judgment."  It  is  clear,  says  Freeman  in 
his  work  on  Judgments,  section  484,  that  an  attorney  is  as 
much  affected  by  the  irregularity  of  process  which  he  takes 
out  as  his  client  is,  and  it  is  on  this  ground  that  the  plaintiff's 
attorney,  if  a  purchaser  at  the  sale,  is  liable  to  lose  his  title 
by  the  reversal  of  the  judgment. 

In  Hannibal  etc.  R.  R.  Co.  v.  Brown,  43  Mo.  294.  the  su- 
preme court  of  Missouri  says  the  attorney  is  chargeable  in 
the  same  manner  as  the  plaintiff',  because  he  was  the  attorney 
who  gave  direction  to  the  whole  matter,  and  was  cognizant 
of  all  the  facts. 

In  the  case  of  South  Fork  Canal  Co.  v.  Gordon,  2  Abb. 
(U.  S.)  479,  cited  by  counsel  as  holding  a  contrary  doctrine, 
"the  complainant  was  mentioned  in  the  decree  as  a  possible 
bidder,  and  provision  made  for  crediting  his  bid  on  the 
amount  adjudged  due  him.  The  master  reported  that  H., 
the  assignee  of  the  complainant,  became  the  purchaser,  and 
when  the  report  was  confirmed,  the  master  was  directed  to 
execute  to  him  a  deed  of  the  property.  Held,  that  the  pur- 
chaser acquired  a  title  to  the  premises  which  could  not  be 
devested  by  a  reversal  in  the  supreme  court  of  the  judgment, 
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although  such  reversal  proceeded  upon  the  ground  that  the 
lien  established  by  the  complainant  extended  to  a  portion  of 
the  canal  only,  and  that  the  judgment  was  erroneous  in  di- 
recting the  whole  to  be  sold." 

^^''  That  decision  was  rendered  by  Mr.  Justice  Field  in  the 
ninth  United  States  circuit  court  for  California,  but  the  hold- 
ing therein  was  subsequently  overruled  by  the  supreme  court 
of  the  United  States,  speaking  through  the  same  eminent 
jurist,  in  the  case  of  Galpin  v.  Page,  18  Wall.  350,  21  L.  ed. 
959,  and  the  doctrine,  which  we  think  the  correct  one,  w^as 
announced  to  be,  that  the  law  imputes  to  an  attorney  knowl- 
edge of  defects  in  legal  proceedings  for  the  sale  of  property 
taken  under  his  direction,  and  the  title  of  such  attorney  to 
land  purchased  by  him  at  a  judicial  sale  decreed  in  proceed- 
ings in  which  he  acted  as  an  attorney  falls  with  the  reversal 
of  the  decree  directing  the  sale.  We  conclude,  therefore, 
that  the  court  erred  in  refusing  to  so  instruct  at  the  request 
of  the  plaintitlP. 

For  the  errors  found  the  judgment  is  reversed. 

Taylor,  P.  J.,  and  Hocker,  J.,  concur. 

Shackleford,  C.  J.,  and  Whitfield,  J.,  concur  in  the  opin- 
ion. 

Cockrell,  J.,  concurs  upon  the  second  point  only. 


In  the  Case  of  Louisville  etc.  Ry.  Co.  v.  Sutton,  54  Fla.  247,  44 
South.  946,  though  the  principal  case  was  not  cited,  its  conclusion 
was  sustained  and  applied  to  the  proceedings  of  a  county  judge  under 
a  provision  of  the  constitution  of  the  state  declaring  that  such  judge 
"should  have  original  jurisdiction  in  all  cases  at  law  in  which  the  de- 
mand or  value  of  the  property  involved  shall  not  exceed  one  hundred 
dollars."  An  action  had  been  brought  in  the  court  of  the  county 
judge  to  recover  seventy-five  dollars  damages  for  the  value  of  a  cow, 
and  also  for  a  reasonable  attorney's  fee  specified  to  be  twenty-four 
dollars.  At  the  trial  the  jury  returned  a  verdict  in  favor  of  the  plain- 
tiff for  seventy-five  dollars,  but  judgment  was  entered  for  one  hundred 
and  fifty  dollars  damages,  fifteen  dollars  attorney's  fee,  and  twenty- 
two  dollars  and  thirty-five  cents,  costs  of  suit.  A  writ  of  certior;fii 
issued  out  of  the  circuit  court  to  set  aside  this  judgment,  but  was 
quashed,  and  a  writ  of  error  taken  to  the  supreme  court,  whi.:'h,  after 
affirming  that  the  proceedings  upon  certiorari  were  reviewable  by  it, 
declared  that  the  judgment  assailed  was  void,  saying: 

"The  jurisdiction  of  the  county  judge  is  determined  by  t!i'^  actual 
demand  made  or  the  actual  damages  claimed.  A  judgment  entered 
for  an  amount  in  excess  of  the  amount  over  which  the  court  ha=  juris- 
diction is  void:  Sealioard  Air  T.ino  I\y.  v.  Kny.  52  Fla.  634,  42  South. 
714;  Wilson  v.  Sparkman,  17  J-'la.  S71,  35  Am.  Eep.  110. 
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"Judicial  power  to  ovAer  a  judgement  extends  only  to  subjects  over 
which  the  court  or  judtjc  has  jurisdiction;  and  a  judgment  entered 
in  a  judicial  proceedinf;  as  to  a  subject  not  within  the  judicial  power 
of  the  court  or  judge  is  a  nullity.  Under  the  constitution  and  stat- 
utes above  niontioned  the  judicial  power  of  the  county  judge  as  to 
demands  or  damages  claimed  or  penalties  is  confined  to  those  that 
do  not  exceed  the  jurisdictional  amount  of  one  hundred  dollars.  If 
the  judy'iK-jit  is  an  adjudication  of  a  demand  or  damages  claimed 
or  peiiiilty  that  exceeds  one  hundred  dollars  in  amount,  the  county 
judge  liad  no  judicial  power  to  enter  the  judgment  and  it  is  void. 
Costs  jToj  eriy  incurred  are  an  incident  to  the  judicial  proceeding, 
and  are  no  part  of  the  damages  claimed  or  demand  or  penalty  being 
adjudicated;  consequently  costs  do  not  affect  the  jurisdiction  of  the 
court 

"The  statutes  provide  that  under  certain  conditions  the  railroad 
company  shall  be  liable  for  double  the  value  of  the  livestock  killed, 
and  that  under  certain  conditions  the  court  shall  remler  judgment  for 
double  the  damage  found  to  be  due  by  reason  of  the  killing  of  the 
livestock.  When  livestock  has  been  killed  by  the  train  of  a  railroad 
company,  and  the  conditions  exist  under  which  the  statute  requires 
that  judgment  shall  be  rendered  for  double  the  damage  found  to  be 
due,  the  double  damages  constitute  the  demand  or  damages  claimed; 
and  under  the  constitution  and  statutory  provisions  above  quoted  the 
county  judge  has  judicial  power  to  adjudicate  and  enter  judgment  for 
such  demand  or  damages  claimed  only  when  they  shall  not  exceed  the 
jurisdictional  limit  of  one  hundred  dollars:  See  Hoban  v.  Eyan,  130 
Cal.  96,  62  Pac.  296. 

"The  county  judge  had  judicial  pou-er  to  adjudicate  and  enter  judg- 
ment for  a  demand  or  damages  claimed  or  penalty  not  exceeding  the 
jurisdictional  limit  of  one  hundred  dollars;  and  the  judgment  entered 
for  one  hundred  and  fifty  dollars  damages  in  favor  of  the  plaintiff 
is  void.  It  is  not  necessary  to  consider  whether  or  not  the  penalty 
imposed  by  the  statute  should  be  included  in  an  adjudication  of  a 
claim  or  demand  where  the  pleadings  do  not  embrace  the  penalty." 

Jurisdiction  Includes  not  Only  the  Power  to  Hear  and  Determine,  but 
also  the  power  to  render,  the  particular  judgment  in  the  particular 
caFc:  Knssell  v.  Shurtleff,  28  Colo.  414,  89  Am.  St.  Rep.  216;  Hovey 
V.  Shcffner,  16  Wyo.  254,  12.5  Am.  St.  Eep.  1037;  note  to  Koepke  v. 
Hill.  87  Am.  St.  Eep.  173.  Jurisdiction  may  be  defined  to  be  the  right 
to  adjudicate  concerning  a  subject  matter  in  a  given  cause.  To  con- 
stitute tliis,  there  are  three  essentials:  1.  The  court  must  have  cog- 
nizance of  the  class  of  cases  to  which  the  one  adjudged  belongs;  2.  The 
proper  parties  must  be  present;  iind  3.  The  point  decided  must  be  in 
substnTice  and  effect  within  the  issues:  Hope  v.  Blair,  105  Mo.  So,  24 
Am.  St.  Rt  p.  3fJG. 

A  Judnment  Enidered  With/ytit  Jurisdirtinn  is  void,  and  may  be  de- 
nied nr  contested  at  any  time  in  any  proceeiling:  Flowers  v.  King,  145 
N.  C.  234.  122  Am.  St.  Eep.  444,  and  cases  cited  in  the  cross-reference 
note  thereto. 

Jlee\inh  in  Dredx  of  the  Authority  of  an  Officer  to  execute  them  are 
discussed  in  the  note  to  Jackson  v.  Shepard,  17  Am.  Dec.  511.     A  re- 
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cital  in  a  deed  that  it  was  made  by  a  certain  person  as  a  recoiver  in 
a  certain  cause,  and  that  he  had  authority  to  make  it,  has  been  held 
insufficient  to  show  authority  for  its  execution:  Hogan  v.  llolderby, 
62  W.  Va.  lOU,  125  Am.  St.  Rep.  960. 


II.   W.   METCALF   COMPANY  v.   ]\IARTIN. 

[54  Fia.  531,  45  South.  463.] 

INJUNCTION  Against  Tax  Collector. — A  court  of  equity  should 
not  entertain  a  bill  for  an  injunction  against  a  tax  collector  who 
threatens  to  seize  and  sell  personal  property  except  in  rare  cases 
where  tiie  property  is  peculiarly  valuable  and  cannot  be  compensated 
adequately  in  damages.  This  is  true  even  if  the  officer  is  acting  with- 
out lawful  authority,  as  such  seizure  is  a  mere  trespass  remediable 
by  action  at  law.      (p.  150.) 

INJUNCTION — Irreparable  Injury,  How  must  be  Alleged. — 
Where  an  injunction  is  prayed  on  the  ground  of  irreparable  injury, 
the  bill  of  comjilaint  should  allege  facts  to  enable  the  court  to  deter- 
mine whether  the  injury  will  be  irrej)arable.  A  mere  general  allega- 
tion that  the  injury  will  be  irreparable  is  not  suflifient.  Whon  the 
facts  alleged  do  not  show  that  irreparable  injury  will  be  sustained, 
an  injunction  should  not  be   granted,     (p.   150.) 

APPEAL  AND  ERROE — Jurisdiction  of  Equity,  Duty  of  Ap- 
pellate Court  to  Suggest  Want  of. — Where  it  is  apparent  to  au  appel- 
late court  that  a  bill  of  complaint  does  not  state  a  case  cognizable 
in  a  court  of  equity,  it  is  the  duty  of  the  court  to  notice  the  defect, 
even  though  the  question  of  equitable  jurisdiction  is  not  presented  in 
the  pleading  or  otherwise  called  to  the  attention  of  the  trial  or  appel- 
late court,     (p.  150.) 

INJUNCTION^Irreparable  Injury  not  Shown — Barroom  Fix- 
tures.— Allegations  that  eoir.plaiiiaut's  business  of  selling  liquor  in  a 
particular  building  will  be  entirely  broken  up  and  destroyed,  and  that 
the  barroom  fixtures  can  only  be  replaced  at  great  cost  and  by  order- 
ing from  a  great  distance  and  after  long  delay,  and  that  the  same  are 
absolutely  essential  to  the  business,  do  not  show  an  injury  that  if 
sustained  cannot  be  fully  compensated  in  damages  by  an  action  at 
law,  and  are  not  sufficient  to  support  an  injunction  on  the  gri.niud  of 
irreparable  injury,      (p.  151.) 

INJUNCTION,  BiU  for,  When  Should  be  Dismissed.— Wiiere  a 
bill   of   comiilaint    prays  for  au   injunction,   and    no   facts    aro    ailcgcd 
upon   which   injunctional  or  other  equitable   relief  should  be  giauLed, 
the  bill  of  complaint  should  be  dismissed,      (p.  131.) 
(Syllabi  by  the  court.) 

L.  G.  Starbuek,  for  the  appellant. 

Beggs  &  Palmer,  for  the  a})pellee. 

r>a2  AVHITFIELD,  J.  The  appellant  filed  a  hill  in  r.rn,ity 
in  the  circuit  court  for  Oranuc  county,  alU-Lihig,  in  hrici.  ilnit 
it  is  engaired  in  the  sale  of  liquors  in  one  phu-c  ol"  l)u>inr<s, 
but  that  the  tax  collector  donmnds  a  license  tax  for  t\\ n  pl;i.'.'s 
of  hnsinc'^s  because  lirjuor  is  sold  by  eomiilainant  in  l  .>  i  -  ji- 
arale  roonis  nut  direeily  and  iiuniediately  coiinccteJ  !,y  any 
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means  of  personal  ingress  and  egress  from  one  to  the  other; 
that  because  of  the  refusal  of  complainant  to  pay  two  license 
taxes  the  tax  collector  has  seized  and  threatens  to  sell  one 
pool-table  and  all  bar  fixtures  used  in  one  of  the  places  to 
enforce  the  collection  of  said  license  tax;  that  complainant 
will  suffer  irreparable  injury;  that  said  bar  fixtures  can  only 
be  replaced  at  great  cost  and  by  ordering  from  a  great 
^*^^  distance  and  after  long  delay,  and  that  the  same  are  ab- 
solutely essential  to  the  business.  The  prayer  is  for  an  in- 
junction against  the  tax  collector  to  prevent  the  removal  and 
sale  of  said  property,  and  that  complainant  be  decreed-  ex- 
empt from  the  payment  of  the  additional  license  tax.  An  an- 
swer was  filed  showing  the  sale  of  liquor  at  two  separate  and 
distant  places  of  business.  Testimony  was  taken  and  on  the 
final  hearing  the  bill  of  complaint  was  dismissed.  The  com- 
plainant appealed  and  assigns  as  error  the  final  decree  dis- 
missing the  bill  of  complaint. 

A  court  of  equity  should  not  entertain  a  bill  for  an  injunc- 
tion against  a  tax  collector  who  threatens  to  seize  and  sell 
property  except  in  rare  cases  where  the  property  is  peculiarly 
valuable  and  cannot  be  compensated  adequately  in  damages. 
This  is  true  even  if  the  officer  is  acting  without  lawful  au- 
thority, as  such  seizure  is  a  mere  trespass  remediable  by  ac- 
tion at  law:  Baldwin  v.  Tucker,  16  Fla.  258;  Odlin  v. 
Woodruff;  31  Fla.  160,  12  South.  227,  22  L.  R.  A.  699. 

AVliere  an  injunction  is  prayed  on  the' ground  of  irrepara- 
ble injury,  the  bill  of  complaint  should  allege  facts  to  enable 
the  court  to  determine  whether  the  injury  will  be  irreparable. 
A  mere  general  allegation  that  the  injury  will  be  irreparable 
is  not  sufficient.  When  the  facts  alleged  do  not  show  that 
irreparable  injury  will  be  sustained,  an  injunction  should  not 
be  granted :  Indian  River  Steamboat  Co.  v.  East  Coast  Transp. 
Co.,  28  Fla.  387,  29  Am.  St.  Rep.  258,  10  South.  480;  Town 
of  Orange  City  v.  Thayer,  45  Fla.  502,  34  South.  573. 

Where  it  is  apparent  to  an  appellate  court  that  a  bill  of 
complaint  does  not  state  a  case  cognizable  in  a  court  of  equity, 
it  is  the  duty  of  the  court  to  notice  the  defect,  even  though 
the  question  of  equitable  jurisdiction  is  not  presented  in  the 
pleadiiia  or  otlierwi.se  called  ^'^^  to  the  attention  of  the  trial 
or  appellate  court:  City  of  Jacksonville  v.  ]\Iassey  Business 
Colleiie.  47  Fla.  339,  36  South.  432;  AYilliams  v.  Peeplcs.  48 
Fla.  316.  37  South.  572;  Florida  Packing  &  Ice  Co.  v.  Car- 
ney. 49  Fla.  293,  111  Am.  St.  Rep.  95,  38  South.  602. 

The  facts  alleged  to  show  that  irreparable  injury  will  be 
sustained  if  injunction  does  not  issue  to  restrain  the  iiale  of 
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barroom  fixtiiros  are  that  complainant's  business  of  sellinj» 
liquor  in  a  particular  building?  will  be  entirely  broken  up  and 
destroyed,  and  that  the  barroom  fixtures  can  only  be  replaced 
at  ureat  cost  and  by  ordering  from  a  great  distance  and  after 
h)nir  delay,  and  that  the  same  are  absolutely  essential  to  the 
business.  This  does  not  show  an  injury  will  result  which  can- 
not be  fully  compensated  in  damages  by  an  action  at  law; 
])ut  the  facts  rather  tend  to  show  such  compensation  will  be 
adequate  and  complete  for  any  loss  complainant  might  sus- 
tain even  if  the  action  of  the  tax  collector  be  illegal.  Under 
those  circumstances  the  bill  should  have  been  dismissed  by 
tiie  court,  even  though  no  demurrer  was  interposed  to  the 
bill.  There  is  no  equity  shown  to  decree  the  complainant  ex- 
empt from  the  payment  of  the  license  tax  demanded  by  the 
tax  collector. 

The  decree  dismissing  the  bill  of  complainant  is  affirmed. 

Taylor.  Coekrell,  Hocker  and  Parkhill,  JJ.,  concur. 

Shackleford,  C.  J.,  providentially  absent,  concurred  in  the 
opinion  when  prepared. 


A  Coinphiint  for  an  Injunction  upon  the  Ground  of  Irreparable  Injury 
must  sliow  aOlrniatively  why  the  injury  is  irreparable,  or  allege  facts 
which  will  justify  that  reasonable  conclusion;  otherwise  the  injunction 
will  be  refused:  ^tcGregor  v.  Silver  King  Min.  Co.,  14  Utah,  47,  60 
.\ni.  St.  Eep.  8S3;  Indian  River  etc.  Co.  v.  East  Coast  Transportation 
Co..  2S  ria.  3S7,  29  Am.  St.  Rep.  258;  Pence  v.  Carney,  58  W.  Va. 
20G.  112  Am.  St.  Rep.  963. 

An  Injunction  u-ill  not  Lie  to  Eestrain  the  Collection  of  Taxes  in  the 
absence  of  special  circumstances  in  the  case  bringing  it  within  some 
rei'ogni?.!  d  head  of  equity  jurisprudence:  City  of  Ensley  v.  McWill- 
iams,  145  Ala.  159,  117  Am.  St,  Rep.  26,  and  see  cases  cited  in  the 
cross  rcforeuce  note  thereto. 


DAVIS  V.  HORXE. 

[54  Fla.  563,  45  South.  476.] 

MORTGAGES,  Description  of  Property  in,  Sufficiency  of. — As 

against  third  persons  a  mortgage  must  jioint  out  its  subject  matter 
so  that  the  third  person  may  identify  the  property  covered  by  the 
aid  of  such  inquiries  as  the  instrument  itself  suggests;  but  between 
the  ].;irties,  it  is  only  necessary  to  identify  the  chattels  so  that  the 
ni  or  tea  gee  may  say  with  a  reasonable  degree  of  certainty  what  prop- 
erty is  subject  to  his  lien;  and  parol  evidence  is  admissible  to  more 
clearly  iiiontify  it.      (p.  153.) 

MORTGAGES — Description,  What  Sufficient  as  Between  the 
Parties. — A  mortgage  which  purjiorts  to  include  the  following  prop- 
erty in  Suwannee  county,  Florida,  to  wit:  '"AI!  the  real  estate  aiul 
tin,!'!  r  ir.tcnst  owned  by  the  mortu'iiL:' "r>  or  either  of  tlieiii;  also  nil 
and   sii  o'Lilar  the  perianal  property  owned,  or   to   be   hereafter  uwijfi 
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by  either,  designating  several  classes  of  personal  property,"  contains 
a  description  of  property  sufficient,  as  between  the  parties,  to  sustain 
the  lien,  and  parol  evidence  is  admissible  to  identify  such  property. 
(By  the  editor.)      (p.  153.) 

APPEAL  AND  ERROR — Supersedeas  Bond,  Erroneous  Condi- 
tions in. — On  an  appeal  from  orders  and  decrees  made  in  an  equity 
cause,  an  order,  made  subsequently  to  the  entry  of  such  appeal,  pre- 
scribing the  amouut  and  conditions  of  a  supersedeas  bond  on  such 
appeal,  cannot  be  assigned  as  error,     (p.  154.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

J.  B.  Johnson  and  F.  L.  Rees,  for  the  appellants. 

M.  F.  Home,  J.  L.  Lee  and  Roberson  &  Small,  for  the  ap- 
pellee. 

5G4  TAYLOR,  J.  The  appellee,  as  complainant  below,  filed 
his  bill  in  equity  in  the  circuit  court  of  Suwannee  county 
against  the  appellants,  as  defendants  belovv%  for  the  foreclos- 
ure of  a  mortgage,  and  therein  prayed  for  an  injunction  to 
restrain  the  defendants  from  disposing  of  the  properties  al- 
leged to  have  been  mortgaged,  and  for  the  appointment  of  a 
receiver  for  such  properties.  Injunction  was  granted  as 
prayed  and  a  receiver  was  appointed  to  take  charge  and  con- 
trol of  the  mortgaged  properties.  The  defendants,  upon  a 
demurrer  and  answer  to  the  bill,  moved  for  dissolution  of  the 
injunction  and  discharge  of  the  receiver,  but  such  motion  was 
denied,  and  to  have  these  rulings  reviewed  the  defendants 
have  appealed  here. 

From  the  allegations  of  the  bill  it  appears  that  the  defend- 
ant, J.  E.  Davis,  was  conducting  a  sawmill  and  naval  stores 
or  turpentine  business  in  the  county  of  Suwannee,  and.  being 
in  need  of  ready  cash  with  which  to  pay  off  his  labor  and  other 
pressing  demands,  obtained  advancements  of  cash  from  the 
complainant,  and  to  secure  ^^^  the  payment  thereof  he,  the 
said  J.  E.  Davis,  with  his  wife,  L.  ]\L  Davis,  executed  to  tlie 
complainant  the  mortgage  sought  to  be  foreclosed  hin^ein. 
The  properties  included  in  this  mortgage  are  therein  des -rilied 
as  follows:  "The  parties  of  the  first  part  (the  defendants 
J.  E.  and  L.  M.  Davis)  in  order  to  secure  the  payment  of  any 
and  all  amounts  of  monej',  on  demand,  that  may  be  now  due 
and  owing  by  the  parties  of  the  first  part,  or  either  of  them, 
to  the  party  of  the  second  part,  or  that  may  hereafter  bec')me 
dne  or  owing  l\v  the  parties  of  the  first  part,  or  either  of  them, 
to  the  party  of  the  second  part  for  labor,  money  advances  and 
for  value  received,  does  hereby  grant,  bargain,  sell,  convey  and 
mortgage  unto  the  jiarty  of  the  second  part,  and  to  liis  heirs 
and  assigns  forcvf^-.  in  U'o  simple,  all  the  following  dr-sm'ibed 
property  situated,  lying  and  being  in  Suwannee  county,  Flor- 
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ida,  to  wit:  All  the  real  estate  and  timber  or  titnher  interest 
of  whatsoever  nature,  kind  or  description  that  is  owned  by 
the  parties  of  the  first  part  or  either  of  them;  also  all  and 
singular  the  personal  property  that  is  owned  by  the  parties 
of  the  first  part  or  either  of  them,  inelndint?  all  of  Xh'.i  sawmill 
interests,  machinery,  timber  and  teams  of  the  parties  of  the 
first  part  or  either  of  them,  and  also  the  entire  gin  interest 
and  property  of  the  parties  of  the  first  part  or  either  of 
them;  also  all  of  the  entire  farm  and  farm  products,  farm 
stock  and  growing  crops  of  the  parties  of  the  first  part  or 
either  of  them,  all  the  turpentine  interest  of  the  parties  of  the 
first  part  or  either  of  them,  all  of  the  mercantile  interest,  and 
stock  of  goods,  wares  and  merchandise  of  the  parties  of  tlie 
first  part  or  either  of  them,  and  all  of  the  livestock  of  all 
natures,  kinds  and  descriptions  of  the  parties  of  the  fir-;t  part 
or  either  of  them,  together  with  the  farm,  and  the  iiiiprove- 
ments  thereon,  that  is  now  owned  and  '^^^'  that  may  be  here- 
after owned  by  the  said  parties  of  the  first  part  in  said  county 
during  the  time  that  the  parties  of  the  first  part  or  either  of 
them  may  be  indebted  to  the  party  of  the  second  part,  either 
directly  or  indirectly." 

The  motion  of  the  defendants  to  dissolve  the  injunction, 
etc.,  assails  the  sufficiency  of  the  description  of  the  property 
in  the  mortgage,  taking  the  ground  that  such  description  is 
too  vague,  indefinite  and  uncertain  to  identify  any  specific 
property. 

It  must  be  borne  in  mind  that  the  contest  here  is  directly 
between  the  parties  to  the  mortgage.  As  to  the  description  of 
the  property  mortgaged  the  rule  is  correctly  stated  in  6  Cyc. 
1022  as  follows:  "As  against  third  persons,  the  inortgage  must 
point  out  the  subject  matter  so  that  the  third  person  may 
identify  the  property  covered  by  the  aid  of  such  inquiries  as 
tlie  instrument  itself  suggests;  but  betv/een  the  parties  it  is 
only  necessary  to  identify  the  chattels  so  that  the  niortiia_'ee 
may  say  with  a  reasonable  degree  of  certainty  what  property 
is  subject  to  his  lien":  Green  v.  Rogers,  62  Ga.  IGG ;  liani-'.c 
V.  IToward-Sansom  Co.,  3  Tex.  Civ.  App.  507.  22  S.  AV.  773. 
In  the  case  last  cited  it  is  held  that  in  a  ease  of  a  ucmral  de- 
scription of  property  in  a  mortgage  parol  cvidenee  is  atiiuis- 
sible  to  more  clearly  identify  the  property. 

As  between  the  parties  to  tliis  mortgage  we  ;'.re  of  tlie  n\y.\i- 
ion  that  tlu^  description  of  the  property  inteiided  to  "i.e  m  -.v- 
gaged  is  sniVu-ient  to  sustain  the  Tu'R.  and  that  partil  evMi-n'-  ■ 
will  be  admissilile  to  definitely  identify  any  j)ropei'ty  euv-r^-  i 
thereby,  the  criterion  being  that  such  pru|;erty  wu.-,  owi.eJ  i  } 
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either  of  the  defendants,  J.  E.  or  L.  M.  Davis,  in  the  county 
of  Suwannee  at  any  time  since  the  execution  of  the  said 
mortgage. 

The  said  motion  also  claims  dissolution  of  the  injunction 
upon  the  ground  that  the  answer  of  the  defendant  ^^^  J.  E. 
Davis  shows  that  he  had  been  ad.judged  a  bankrupt  in  the 
federal  court,  and  that  the  complainant  had  foreclosed  his 
said  pretended  mortgage  in  the  bankruptcy  court.  The  an- 
swer does  not  allege  any  such,  fact,  but  alleges  that  the  com- 
plainant merely  filed  his  claim  with  his  mortgage  attached 
with  the  bankruptcy  court,  and  then  draws  the  conclusion  that 
such  filing  constituted  a  foreclosure. 

\Ve  think  the  bill  makes  out  a  case  entitling  the  complain- 
ant to  a  foreclosure  of  his  mortgage,  provided  he  can  now 
locate  and  identify  any  of  the  property  intended  to  be  covered 
thereby,  and  we  think,  further,  that  from  the  allegations  of 
the  bill  and  the  affidavits  adduced  on  the  motion  to  dissolve 
the  injunction  in  support  of  said  bill  that  the  court  below  did 
not  err  in  granting  such  injunction  nor  in  appointing  a  re- 
ceiver of  the  mortgaged  properties,  nor  in  his  refusal  to  dis- 
solve such  injunction  or  to  discharge  the  receiver. 

The  orders  and  decrees  appealed  from  are  hereby  affirmed 
at  the  cost  of  the  appellants.  It  is  assigned  as  error  here 
that  the  circuit  judge  in  fixing  the  conditions,  under  the  stat- 
ute, of  the  supersedeas  bond  on  appeal  prescribed  an  errone- 
ous condition  for  such  bond.  As  was  held  in  the  case  of 
Howell  V.  Commercial  Bank,  51  Fla.  460,  40  South.  76,  this 
is  not  a  matter  upon  which  error  can  be  assigned  on  an 
appeal  from  decrees  or  orders  preceding  such  appeal. 

Cockrell,  Hocker,  "Whitfield  and  Parkhill,  JJ.,  concur. 

Shackleford,  C.  J.,  absent  on  account  of  sickness  in  his 
familv. 


TJie  Snflirienc]/  of  the  Description  of  the  Property  in  Chattel  Morf.- 
gages  is  the  subiect  of  a  note  to  Barrett  v.  Fisch,  14  Am.  St.  Rep.  239. 
As  a  general  rule,  a  description  is  sufficient  if  it  enables  a  third  per- 
son, aiileil  by  inquiries  which  the  instrument  itself  suggests,  to  iden- 
tify the  property:  Buck  v.  Davenport  Savings  Bank,  29  Xeb.  407,  26 
Am.  St.  licp.  o'.,i2,-  Andregg  v.  Bruuskill,  87  Iowa,  351,  43  Am.  St.  Rep. 
;;>i.^;  Davis  V.  I'itcher,  97  Iowa,  13,  59  Am.  St.  Rep.  392;  Reynolds  v. 
Strong,  10  X.  D.  SI,  SS  Am.  St.  Rep.  6S0.  But  while  the  description 
need  not  be  sufficiently  definite  to  enable  one  to  find  the  property 
without  in(iuiry,  it  must  be  such  as  to  in<licate  the  line  of  inquiry 
and  furnish  the  basis  of  identification:  Parker  v.  Cliase,  62  Vt.  206. 
22  Am.  St.  Rc]i.  99.  Descriptiuns  of  property  in  chattel  mortgages 
are  held  insuflicient  in  the  following  cases:  Andregg  v.  Brunskill,  S7 
Iowa.  351.  43  .\m.  St.  Kep.  3SS;  Wattles  v.  Cobb.  Go'Xeb.  403,  83  Am. 
St.   Kep.   537;    CoinniLreial  Slate   Bank  v.  Interstate   Elevator  Co.,   14 
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S.  D.  276,  86  Am.  St.  Rep.  760;  Wright  v.  Voorhees,  131  Iowa,  408, 
117  Am.  St.  Rep.  429;  Fidelity  etc.  Co.  v.  Sturtevant  Co.,  86  Miss.  509, 
109  Am.  St.  Rep.  716.  As  to  the  admissibility  of  parol  evidence  for 
the  purpose  of  identifying  the  property  mortgaged,  see  Frick  v.  Fritz, 
115  Iowa,  438,  91  Am.  St.  Kep.  165;  Reinstein  v.  Roberts,  30  Or.  87, 
75  Am.  St.  Rep.  564. 


TAYLOR  V.  FLORIDA  EAST  COAST  RAILWAY  COM- 
PANY. 

[54  Fla.  635,  45  South.  574.] 

INJUNCTION,  TEMPORARY,  in  Suit  to  Enforce  a  Contract.— 
In  a  proceeding  for  the  specific  performance  of  a  contract,  a  tem- 
porary injunction  will  not  be  granted  unless  the  allegations  of  the  bill 
of  complaint  warrant  a  decree  of  specific  performance,  nor  unless  it 
also  appears  that  an  injunction  is  appropriate  and  just.      (p.   160.) 

INJUNCTION,  TEMPORARY,  Refusal  When  Improper.— The 
granting  or  denying  of  a  temporary  injunction  is  largely  within  the 
discretion  of  the  trial  judge;  but  such  discretion  is  controlled  by  es- 
tablished principles  of  equity.  If  the  allegations  of  the  bill  are  sufii- 
cient  and  the  evidence  in  support  thereof  is  ample  to  warrant  the 
granting  of  the  temporary  injunction,  and  no  sulficient  defense  is 
made,  an  order  denying  an  injunction  will  be  reversed,      (p.  160.) 

RAILWAYS,  CONTRACTS  BY,  When  must  Seek  Relief  from 
in  the  Courts  Before  Disregarding  as  Against  Public  Policy. — If  a  con- 
tract made  by  a  railway  respecting  the  location  of  a  depot  and  the 
maintenance  of  tracks  and  trains  cannot  be  respected  without  injuri- 
ously affecting  the  public  service,  relief  from  such  contract  should  be 
sought  in  the  proper  courts.      (By  the  editor.)      (p.  161.) 

RAILWAYS,  POWER  OF,  to  Detennine  Whether  They  will 
Violate  Contracts,  for  the  Good  of  the  Public  Service. — Whether  the 
duty  a  common  carrier,  a  railroad  corporation,  owes  to  the  public  is 
materially  and  injuriously  affected  by  the  contract  obligations  of  the 
corporation  to  individuals  cannot  be  arbitrarily  determined  by  the  cor- 
poration for  itself,      (p.  161.) 

RAILWAYS,  CONTRACTS  OF,  to  Maintain  Depot,  Tracks  and 
Trains,  When  Should  be  Enforced  in  Equity. — Where  a  common  car- 
rier railroad  corporation  asks  for  and  receives  land  upon  which  to  con- 
struct its  road,  and  as  a  consideration  therefor  promises  to  maintain 
a  sjiur  track  and  depot  at  a  certain  place  upon  lands  given  for  that 
purpose,  and  the  party  giving  the  land,  relying  upon  the  promise  of 
the  corporation,  incurs  great  expense  in  improving  his  property  for 
use  in  connection  with  the  advantages  of  the  spur  track  and  depot 
and  the  operation  of  trains  thereon,  and  the  breach  of  the  promise  ri;- 
sults  in  an  injury  that  cannot  be  adequately  com[)ensat((l  in  damages, 
equity  may  enforce  performance  of  the  promise  in  the  niMniier  and 
to  the  exttnt  agreed,  at  least  in  the  absence  of  a  proper  showing  of 
suiierior  riglits  of  the  public,      (p.  102.) 

RAILWAYS — Agreement  to  Maintain  Depot  and  Tracks,  Con- 
struction of  as  to  Duration. — A  deed  conveying  lands  to  a  railni.id 
company  for  its  right  of  way  by  the  owner  !if  a  hotel  situattd  nr;ir 
to  the  proposed  road,  containing  an  agreeiin-nt  on  tlic  part  of  the  cir 
poratiou  "to  maintain  the  spur  track,  dejiot  anil  platform,  and  M 
operate  all  its  regular  pas<oni:er  trains  upon  said  spur  tr:h-k  to  sini 
depot  during  what  is  known  as  winter  tourist  season,  which  consideru- 
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tion  is  binding  upon  tho  jmrty  of  tho  second  part,  its  successors  and 
assigns,"  taken  in  connection  with  the  conditions  that  surround  the 
parties  and  the  purpose  to  be  accomplished,  indicates  an  intention 
that  the  agreement  should  remain  in  force  at  least  during  a  continu- 
ance of  s;ii>s1  tintially  the  same  mutual  conditions  and  relations  of  the 
parties  and  their  ])rivies.      (pp.  162,  170.) 

RAILWAYS — Injunction  Against  Running  Trains  Over  Main 
Line. — Where  the  owner  of  land  conveys  it  to  a  railroad  corporation 
for  the  right  of  way  for  its  main  line,  and  the  corporation  violates 
its  agreement  contained  in  the  deed  of  conveyance  to  maintain  a  spur 
track  and  depot  on  the  spur  track,  the  grantor  of  the  land  cannot 
enjoin  the  running  of  trains  over  the  main  line,  since  the  public  liave 
rights  requiring  uninterrupted  service  over  the  main  line.      (p.  16?>.) 

SPECIFIC  PEFcFOEMANCE— Discretion  in  Granting  or  Deny- 
ing.— The  granting  or  denial  of  equitable  relief  for  the  specific  per- 
formance of  a  contract  rests  within  the  sound  discretion  of  the  court, 
and  such  discretion  is  controlled  by  the  established  principles  of  equity 
applicable  to  the  facts  of  each  case.     (By  the  editor.)      (p.  163.) 

SPECIFIC  PERFORMANCE  of  Contracts  Requiring  Continuous 
Acts — Railroads. — While  equity  will  not  ordinarily  decree  the  specific 
])erformance  of  contracts  requiring  continuous  acts  involving  skill, 
judgment  and  technical  knowledge,  contracts  relating  to  the  operation 
of  railroads  may  be  specifically  enforced,      (p.  164.) 

DEED,  Contract  Arising  from  Acceptance  of. — If  a  grantee  ac- 
cepts a  deed  and  enters  into  possession  of  the  land  conveyed,  he  is 
deemed  to  have  expressly  agreed  to  do  what  is  stipulated  in  the  deed 
he  should  do,  though  he  did  not  sign  it.      (By  the  editor.)      (p.  163.) 

RAILWAYS — Specific  Performance  of  Contracts  of. — V/hile  a 
common  carrier  railroad  corporation  may  not  be  bound  by  a  contract 
which  renders  the  corporation  incapable  of  performing  its  duties  to 
the  public,  yet  when  the  subject  matter  of  a  contract  made  by  such 
corporation  is  not  foreign  to  the  lawful  purposes  of  the  corporation, 
but  is  fairly  within  its  autliorized  powers  and  purposes,  and  the  con- 
tract is  not  forbidden  by  statute,  and  is  not  otherwise  illegal,  it  will 
not  be  nullified  by  the  courts,     (p.  166.) 

RAILWAYS,  Contract  Implied  Against  from  Accepting  a  Deed. 
Where  a  railroad  company  accepts  a  deed  conveying  to  it  land  for  its 
right  of  way  and  so  uses  the  land,  any  valid  contract  or  agre^-^nient 
contained  in  the  deed  of  conveyance  is  binding  upon  the  railroad  com- 
pany, even  though  the  company  did  not  sign  the  deed,  and,  umier 
j)ro[ier  circumstances,  such  agreement  may  be  enforced  in  equity  by 
specific  performance,      (p.  166.) 

RAILWAYS,  Agreement  for  Maintenance  of  Depot  and  Spur 
Tracks,  When  not  Against  Public  Policy. — -Where  the  owner  of  a  hotel 
conveys  land  to  a  railroad  company  upon  which  to  construct  its  right 
of  way  for  the  main  line,  a  spur  track  and  depot,  and  the  deed  of  con- 
veyance contains  an  agreement  upon  the  part  of  the  railroad  company 
to  maintain  the  spur  track  and  depot  to  a  point  near  the  grantor's 
hotel  and  to  operate  all  its  regular  passenger  trains  upon  the  spur 
track  to  the  de[iot  during  a  certain  season  of  the  year,  and  it  appears 
that  a  controlling  consideration  for  the  conveyance  was  the  mainte- 
nance of  the  spur  track  and  depot  thereon,  and  the  operation  of  pas- 
senger trains  over  the  spur  to  the  depot,  which  would  be  peculiarly 
beneficial  to  the  grantor's  hotel  property  and  business,  and  extensive 
improvements  of  the  hotel  property  are  made  upon  the  fact  of  the 
agreement  to  maintain  the  spur  and  depot,  and  to  operate  the  ;  ;.-~i  r.- 
grr  trains  as  stated,  such  agreement  may  be  specifically  enfo.fo,]  in 
e<inity  unless  sui'h  en  tiM<  ■:'.■:<  ^vill  directly,  materially  an^l  m-iri- 
ously  allect  the  rigliis  of   the   general  public.     This  accords  witli   the 
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public  policy  declared  in  chapter  4203,  Acts  of  180.'{,  section  281S,  Gen- 
eral Statutes  of  1906.     (p.  KJG.) 

EQUITY,  Jurisdiction  of,  When  will  be  Exerci&od  by  Adjudi- 
cating all  Matters. — Where  a  court  of  equity  properly  acquires  juris- 
dittiou  of  a  cause  to  enforce  specific  performance  of  a  contract,  the 
court  will  proceed  to  administer  complete  justice  by  adjudicating  all 
matters  properly  presented  and  involved  in  the  case.  Injunctions, 
both  mandatory  and  restraining,  may  be  granted  and  damages  may  be 
awarded  upon  proper  allegations  and  proofs  when  necessary  to  do  com- 
plete justice,     (p.   168.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Cooper  &  Cooper,  for  the  appellants. 

Geo.  ]\r.  Robbins,  for  the  appellee. 

«3.s  WHITFIELD.  J.  The  cause  of  action  alleged  is,  in 
brief,  that  Fred  F.  Taylor  and  the  appellee,  in  18"J2,  entered 
into  an  aiJ^reement  by  which,  in  consideration  of  the  eonvey- 
ance  of  certain  described  lands  by  Taylor  to  defendant  on 
which  to  build  a  portion  of  defendant's  main  line,  and  also  a 
designated  ^pur  track,  "Y, "  depot  and  platforms,  at  Rock- 
ledge.  Florida,  and  the  payment  by  Taylor  of  two  thousand 
five  Inindred  dollars  toward  the  erection  of  the  track  and 
depot,  and  the  release  of  claims  for  damages  amounting  to 
two  tiiuu-and  live  hundred  dollars  to  the  defendant  by  Taylor, 
the  dcfetidant  agreed  to  construct  a  "Y, "  and  a  spur  track 
frmu  its  main  line  to  a  point  near  where  a  hotel  owned  by 
Taylor  was  being  reconstructed,  to  erect  a  depot  and  platform 
there,  and  to  nuiintain  said  spur  track,  depot  and  platforms 
at  said  i^oint,  and  to  operate  all  its  regular  passenger  trains 
upon  the  spur  track  to  the  depot  during  what  is  known  as 
the  wiiiier  tourist  season  in  that  locality;  that  the  defendant 
coii>l fueled  the  spur  track  and  erected  the  depot;  that  Taylor 
was  in  possession  of  said  land,  and  on  said  understanding  and 
agreement  permitted  defendant  to  construct  its  track  upon 
the  land,  and  to  take  possession  thereof  under  said  under- 
standing and  agreement;  that  relying  upon  said  agreement 
and  the  ureat  advantages  to  accrue  therefrom  and  from  the 
eonstructioti  of  the  spur  track  near  his  hotel  on  Indian  river 
then  lieing  reconstructed,  said  Taylor  changed  his  plans  from 
simply  reconstructing  the  then  existing  hotel,  and  built  a  large, 
**•'"'  motlern  and  expensive  hotel  building  for  the  acconnnoda- 
tion  of  tourists,  and  expended  thereon  abt)ut  sixty-five  thou- 
saiul  dollars,  and  also  purchased  additional  pro{K-rty  imme- 
diately north  of  the  hotel  ])roperty,  and  improved  same  at  a 
cost  nf  ab>)\it  eighteen  thousaiul  dollars;  that  said  expenditures 
were  made  upon  the  reliance  of  Taylor  on  said  agreement; 
that   Taylor  and   wife  conveyed   the   land   to   defendant,   the 
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consideration  stated  in  the  deed  of  conveyance  being  that  the 
defendant  "having  constructed  a  spur  track  from  the  main 
line  of  its  railway  into  Bockledge,  and  erected  a  depot  at  the 
easterly  end  of  said  spur  track,  and  its  agreement  to  maintain 
said  spur  track,  depot  and  platform  and  to  operate  all  its 
regular  passenger  trains  upon  said  spur  track  to  said  depot 
during  what  is  known  as  the  winter  tourist  season,  which  con- 
sideration is  binding  upon  the  party  of  the  second  part,  its 
successors  and  assigns";  that  defendant  accepted  the  deed  and 
the  money  as  aforesaid,  had  the  deed  duly  recorded,  and  took 
and  still  holds  possession  of  the  land  conveyed  under  the 
agreement ;  that  after  the  winter  of  1894,  in  accordance  with 
said  agreement,  the  depot  was  continuously  and  regularly 
maintained  at  the  end  of  the  spur  track  near  the  Indian  river 
and  within  two  hundred  feet  south  of  said  hotel,  and  regular 
passenger  trains  of  defendant  operated  over  same  to  said 
depot  and  the  depot  maintained  as  stated  in  the  agreement; 
that  until  October  16,  1906,  defendant  recognized  its  obliga- 
tion to  maintain  said  depot  at  the  end  of  the  spur  track  near 
the  hotel  and  to  operate  its  regular  passenger  trains  during 
the  tourist  season  to  said  depot,  and  up  to  about  October  21, 
1906,  did  so  in  pursuance  of  the  terms  of  said  agreement  and 
said  deed;  that  after  the  construction  of  said  track  and  depot, 
Taylor  completed  the  hotel,  and  the  same  was  profitably  oper- 
ated on  account  of  its  location  on  Indian  river  and  on  account 
of  its  accessibility  from  ^^^  said  track  and  depot  and  the 
attractive  appearance  of  the  hotel  and  grounds  to  tourists 
and  travelers  on  arriving  over  said  track  at  the  said  depot; 
that  on  November  25,  1905,  Fred  F.  Taylor  died  intestate, 
leaving  Henrietta  W.  Taylor,  his  widow,  Albert  A.  Taylor 
and  Blanche  Taylor  Peck,  his  only  children,  and  that  Henri- 
etta W.  Taylor  had  duly  elected  to  take  a  child's  part  in  the 
estate;  that  Fred  F.  Taylor  died  seised  and  possessed  of  the 
hotel  property,  and  that  said  widow  and  heirs  have  fee  simple 
title  to  said  property;  that  on  Sunday  October  21,  1906,  de- 
fendant, with  a  work  train  and  wath  a  large  force  of  work- 
men, tore  up  and  removed  the  spur  track  and  portions  of  the 
depot  and  abandoned  same,  and  located  another  depot  on  the 
main  line  at  least  a  half  mile  away  in  a  most  undesirable, 
unsuitable  and  swampy  locality,  extremely  unattractive  in 
appearance  and  unsuited  for  the  purposes  of  such  depot,  and 
the  appearance  and  view  from  same  to  travelers  arriving 
thereat  are  in  all  respects  unattractive  and  repulsive;  that  in 
addition  to  abandoning  said  depot  defendant  removed  the 
telegraph  office,  express  office  and  baggage-rooms  to  the  new 
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depot;  that  the  removal  of  said  depot  was  done  without  notice 
to  complainants,  without  their  knowledge  or  consent,  and  in 
a  secret  and  clandestine  manner,  indicating?  a  purpose  to  vio- 
late the  rij^hts  of  complainants  and  to  prevent  them  from 
obtainin<]r  relief;  that  complainants  have  demanded  and  de- 
fendant has  refused  a  restoration  of  said  spur  track  and  depot, 
and  a  carrying  out  of  said  atrreement  and  deed;  that  defend- 
ant retains  the  money,  the  release  for  damaj^es  and  the  riufht 
of  way  given  by  Taylor;  that  the  removal  of  the  spur  track 
and  depot  and  the  nonoperation  of  the  trains  violates  the 
agreement,  greatly  injures  and  depreciates  all  of  complain- 
ants' said  property,  and  particularly  the  value  of  the  hotel 
property  and  the  use  of  the  same  as  a  hotel,  and  ^*^  largely 
increases  the  cost  of  operating  the  hotel  because  of  additional 
transportation  to  and  from  the  depot;  that  practically  the 
entire  stock  of  the  defendant  company  is  owned  by  the  same 
persons  who  own  and  control  the  stock  of  another  corporation 
that  owns  and  operates  hotels  lying  north  and  south  of  com- 
plainants' hotel  in  other  cities  on  said  line  of  railroad,  which 
hotels  compete  with  complainants'  hotel,  and  defendant  has 
constructed  spur  tracks  near  to  the  defendant's  hotels,  and 
maintains  depots  at  the  end  of  such  spurs  near  its  hotels  for 
the  benefit  of  said  hotel  company,  thus  making  an  unfair  and 
unjust  discrimination  against  complainants'  hotel;  that  be- 
cause of  such  acts  great  loss  and  damage  have  accrued  to  com- 
plainants; that  the  business  of  the  hotel  is  daily  being  lessened 
and  damaged  because  of  said  acts  of  defendant.  The  prayer 
is  for  a  decree  for  specific  performance  of  the  agreement,  and 
for  a  restoration  of  the  spur  track  and  depot  and  the  opera- 
tion of  the  trains  as  agreed,  and  for  temporary  injunction 
and  an  accounting.  A  temporary  injunction  was  denied  and 
the  court  sustained  the  demurrer  on  the  grounds  of  no  equity 
and  of  an  adequate  remedy  at  law,  and  dismissed  the  bill. 
An  appeal  was  taken  by  the  complainants  from  the  final  de- 
cree, and  the  orders  and  decree  are  assigned  as  errors. 

Upon  the  application  for  a  temporary  injunction  on  bill 
and  evidence  the  complainants  filed  several  affidavits  and 
other  evidence  in  support  of  the  allegations  of  the  bill.  Tln^ 
defendant  presented  a  time-card  schedule  of  its  passenutT 
trains  and  also  an  affidavit  of  its  general  manager,  statiiii;- 
that  defendant  did  not  agree  with  Fred  F.  Taylor  to  per- 
manently and  perpetualh'  maintain  the  spur  tracl-c  constructed 
by  it  into  the  Rockledge  hotels,  regardless  of  the  exigencies 
of  its  future  business  or  the  interests  of  the  public  interestiM! 
in  the  operation  of  such  railroad,  but  simply  to  "niaintaisi 
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said  ^*  spur  track,  depot  and  platform,  and  to  operate  its 
regular  passenger  train  upon  said  spur  track  to  said  depot 
during  what  is  known  as  the  winter  tourist  season,"  without 
any  stipulation  as  to  the  duration  of  said  maintenance;  that 
said  railrorid  company  has  fully  complied  with  said  contract 
by  m.'iintaiuing  said  spur  track  and  operating  its  passenger 
trains  on  the  same  for  the  period  of  thirteen  years,  until  the 
lengthening  of  its  line,  the  increase  of  its  business,  and  the 
interests  of  its  patrons  conflict  Avith  the  further  maintenance 
thereof;  that  some  twenty  to  thirty  minutes  have  been  re- 
quired in  the  past  to  operate  its  passenger  trains  over  said 
spur,  and  this  time  has  been  added  to  the  schedule  time  of 
through  passenger  trains;  that  said  railroad  is  now  operating 
under  different  conditions  from  those  which  existed  when  said 
arrangement  was  made;  that  the  country  below  Roekledge  has 
become  settled  up,  and  many  more  people  have  to  be  catered 
to  below  Roekledge,  which  requires  the  stopping  at  stations 
not  in  existence  at  the  time  said  spur  was  built;  that  the  main 
line  is  being  extended  to  Key  West,  and  a  reasonably  good 
passenger  service  now  requires  that  the  minimum  time  should 
be  lost  by  stops  at  stations  and  that  no  detours  from  the  main 
line  shall  be  made:  that  affiant  expects  that  in  a  comparatively 
short  time  the  public  interest  will  require  the  elimination  of 
the  operation  of  the  spurs  at  Ormond  and  Palm  Beach,  except, 
perhaps,  by  special  trains,  so  that  regular  passenger  trains 
shall  not  be  unreasonably  delayed. 

In  a  proceeding  for  the  specific  performance  of  a  contract 
a  temporary  injunction  will  not  be  granted  unless  the  alle- 
gations of  the  bill  of  complaint  warrant  a  decree  of  specific 
performance,  nor  unless  it  also  appears  that  an  injunction 
is  appropriate  and  just:  Knox  v.  Spratt,  19  Fla.  817.  The 
gr;uiting  or  denying  of  a  temporary  "^^  injunction  is  largely 
withiji  the  discretion  of  the  trial  judge;  but  if  the  allegations 
of  the  bill  are  sufficient,  and  the  evidence  in  support  thereof 
is  ample  to  warrant  the  granting  of  the  temporary  injunc- 
tion, and  no  sufficient  defense  is  made,  an  order  denying  an 
injunction  will  be  reversed:  Godwin  v.  Fhifer,  51  Fla.  -441, 
41  South.  597;  City  of  Apalachicola  v.  Curtis,  9  Fla.  340,  74 
Am.  Dec.  284. 

Tlie  allegations  of  the  bill  of  com]-)laint  are.  as  shown  here- 
in, prima  facie  sufficient  to  warrant  a  decree  of  specific  per- 
formance. 

The  matters  set  up  in  the  affidavit  offended  by  the  defend- 
ant, if  available  to  it,  are  not  sulflcient  as  a  defense  under 
the  facts  as  they  now  appear.     If  the  public  interests  in  the 
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service  beinj?  rendertid  by  the  defendant  railroad  company  as 
a  coniiiion  carrier  would  be  injuriously  afi'ected  by  a  ijerfcjrni- 
ance  of  the  ajrreenient  made  between  the  railroad  company 
and  P'rcd.  P.  Taylor,  or  by  an  observance  of  the  conditions 
of  the  deed  conveyinf?  the  land  to  the  defendant,  relief  from 
the  contract  sliould  be  sought  by  the  proper  plaintiff  in  the 
courts. 

It  is  the  duty  of  a  common  carrier  railroad  corporation 
to  have  reirard  for  the  rii^hts  of  the  public  in  the  service  it 
engaj^cs  to  perform  under  the  franchises  the  state  permits  it 
to  use  primarily  for  the  benefit  of  the  public.  This  require- 
ment embraces  the  dut.y  to  render  a  service  adequate  to  meet 
all  the  just  re(iuirements  of  the  public,  including  reasonable 
dispatcli.  convenience,  regularity  and  promptness  in  the 
transportation  of  passengers,  provision  and  maintenance  of 
adequate  dejiot  facilities  suited  to  the  business  and  con- 
venience of  the  connnunities  along  the  road,  and  the  perform- 
ance of  the  duties  and  the  rendering  of  the  service  due  to  the 
public,  without  unjust  discriminations  of  any  character  as  to 
persons,  localities  or  conditions.  This  duty,  however,  does  not 
relieve  Ihe  corporation  from  its  contract  obligations  to  indi- 
viduals '**"*  when  an  observance  of  the  obligations  does  not 
materially  and  injuriously  affect  the  rights  of  the  public. 
And  where  the  public  or  any  member  of  it  is  so  affected,  the 
riglits  of  the  respective  parties  cannot  be  arbitrarily  deter- 
miiKxl  ])y  the  corporati(Hi  for  itself.  If  the  private  rights 
under  the  contract  cannot  be  adjusted  by  agreement,  resort 
should  be  had  to  the  courts  by  proper  parties  where  all  rights 
will  be  adjudged.  It  is  the  duty  of  the  corporation  to  observe 
the  obligation  of  its  contracts  with  individuals  that  are  made 
in  good  faith,  and  that  do  not  necessarily,  directly  and  materi- 
ally affect  injuriously  substantial  rights  of  the  public,  until 
the  C(>rf»cn'ation  is  relieved  from  such  contracts  by  due  course 
of  law.  Tlie  railroad  company  is  allowed  a  reasonable  dis- 
cretion in  the  performance  of  its  duties  and  in  the  rendering 
of  service  to  the  public;  but  such  discretion  should  be  exer- 
cised in  good  faith  and  for  the  public  welfare,  and  not 
arhitr;iri]y  :  and  it  is  subject  to  control  and  regulation  by  i^ov- 
erniK.  tital  authority:  State  v.  Atlantic  Coast  Line  R.  Co.,  53 
Fl.-i.  r..-().  44  South."  213,  13  L.  R.  A.,  N.  S.,  320. 

Tf  the  defense  interi)osed  here  can  avail  the  defendant  in 
this  jirHCoeding,  the  proofs  in  tliis  case  do  not  clearly  show 
thai  the  substantial  interests  of  the  public  are  iieeessarily, 
dire  -tly  and  materially  aft'ected  injuriously.  The  running  of 
all  p;;>-e:iutM-  trains  into  the  depot  near  the  hotel  was  con- 
Am    .St.  K.>p.,  Vol.  127 — 11 
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tinned  for  years,  and  there  is  ample  and  undisputed  testimony 
that  the  public  in  and  around  the  town  of  Rockledge  was 
better  served  hy  the  depot  near  the  hotel  than  at  the  new 
point.  It  does  not  appear  that  through  travel  on  the  main 
line  of  the  railroad  was  unreasonably  hindered  and  delayed 
by  operating  the  passenger  trains  into  the  depot  over  the 
spur,  or  that  any  public  authority  or  any  part  of  the  pub- 
lic has  complained  of  inconvenience  occasioned  thereby,  or 
^^"^  demanded  an  abandonment  of  the  depot  on  the  spur  for 
the  welfare  or  convenience  of  the  public.  It  does  not  appear 
that  the  use  of  the  spur  and  depot  operated  as  an  unjust 
discrimination  against  other  localities  or  persons,  but  it  is 
alleged  that  the  abandonment  of  the  spur  and  depot  at  this 
point  operates  as  an  unfair  and  unjust  discrimination  against 
the  complainants'  hotel,  for  the  reason  that  other  hotels  on 
said  railroad  owned  and  controlled  by  the  owners  of  the  de- 
fendant railroad  have  the  advantage  of  depots  on  spur  tracks 
to  such  hotels;  and  there  is  uncontradicted  evidence  that  the 
local  public  at  the  town  of  Eockledge  was  well  accommodated 
by  the  depot  on  the  spur  there,  and  that  the  same  public  is 
less  conveniently  accommodated  by  the  depot  at  the  new  point. 
On  the  showing  made  it  appears  that  the  public  was  better 
served  by  the  depot  on  the  spur  near  the  hotel. 

The  defendant  appears  to  have  asked  for  and  received  in 
kind  the  property  and  advantages  from  the  complainants 
under  the  contract,  and  promised  in  consideration  thereof  to 
perform  its  stated  undertakings.  Relying  upon  the  promise 
of  defendant,  Taylor  incurred  great  expenditures  and  is  dam- 
aged by  the  defendant's  breach  in  a  w^ay  that  cannot  be  ade- 
quately compensated  in  damages.  Under  the  facts  alleged  it 
is  prima  facie  equitable  that  the  complainants  should  have 
the  benefit  of  a  performance  by  the  defendant  of  the  agree- 
ment on  its  part  in  the  manner  and  to  the  extent  agreed  on, 
at  least  in  the  absence  of  a  proper  showing  of  superior  rights 
of  the  public  against  the  corporation  as  a  common  carrier. 

The  contention  that  the  contract  of  the  defendant  with  the 
complainants  had  been  fully  performed  cannot  be  sustained. 
The  agreement  and  consideration  for  the  deed  was  "to  main- 
tain said  spur  track,  depot  and  platform,  and  to  operate  all 
its  regular  passenger  trains  upon  said  spur  tracks  to  said 
depot  during  wliat  is  known  as  ^^*'  the  winter  tourist  season, 
which  consideration  is  binding  upon  the  party  of  the  second 
part,  its  successors  and  assigns."  This  language,  the  condi- 
tions that  surrounded  liie  parlies,  and  the  purpose  to  be  accom- 
plished by  the  agreement,  iiidieate  an  intention  that  the  agree- 
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ment  should  remain  in  force  at  least  during?  a  continuance  of 
substantially  the  same  mutual  conditions  and  relations  of  the 
parties  and  their  privies.  The  officers  of  the  defendant  re- 
peatedly recognized  in  writing  the  obligation  of  the  agreement 
as  a  continuing  one  for  the  benefit  of  the  complainants'  hotel 
business,  which  in  great  measure  depended  upon  the  agreed 
service  by  the  defendant  for  successful  operation.  If  the 
enforcement  of  the  agreement  injuriously  affects  the  material 
rights  of  the  general  public,  the  relief  sought  herein  should 
be  denied. 

The  prayer  for  an  injunction  to  restrain  the  defendant  from 
running  its  trains  over  the  portion  of  its  main  line  built  on 
the  land  conveyed  to  the  defendant  by  the  complainant  should 
be  denied  in  view  of  the  rights  of  the  public  to  transportation 
service  over  the  main  line  of  the  railroad :  See  Pensacola  etc. 
R.  R.  Co.  v.  Jackson,  21  Fla.  116. 

The  grounds  of  the  demurrer  to  the  bill  of  complaint  are: 
(1)  No  equity;  (2)  adequate  remedy  at  law;  (3)  full  per- 
formance of  the  contract  by  the  defendant. 

The  granting  or  denial  of  equitable  relief  for  the  specific 
performance  of  a  contract  rests  within  the  sound  judicial  dis- 
cretion of  the  court,  and  such  discretion  is  controlled  by  the 
established  principles  of  equity  applicable  to  the  facts  of  each 
case:  See  Asia  v.  Hiser,  38  Fla.  71,  20  South.  796;  20  Ency. 
of  PI.  &  Pr.  389  et  seq. ;  3  Page  on  Contracts,  sec.  1621  et  seq. 

Courts  of  equity  will  not  enforce  the  specific  performance 
of  a  contract  where  the  remedy  at  law  by  action  ^^"^  for  dam- 
ages or  otherwise  affords  a  complete  and  adequate  remedy ; 
but  where  the  injury  is  peculiar  in  its  nature  and  a  jur}^ 
cannot  estimate  with  any  degree  of  certainty  the  damages  sus- 
tained, and  no  other  adequate  remedy  is  afforded  at  law, 
specific  performance  will  be  enforced  hy  a  court  of  equity 
whore  the  necessar}'  facts  are  alleged  and  proven. 

"While  equity  will  not  ordinarily  decree  the  specific  perform- 
ance of  contracts  requiring  continuous  acts  involving  skill, 
judgment  and  technical  knowledge,  contracts  relating  to  the 
operation  of  railroads  have  been  specifically  enforced  in  a 
number  of  cases.  Where  a  railroad  company,  in  considrration 
of  the  conveyance  to  it  of  land,  makes  a  reasonable  agreement 
to  perform,  in  return  for  such  conveyance,  certain  service  that 
is  fairly  within  its  corporate  powers  and  purposes,  and  that 
is  not  essentially  inconsistent  with  the  company's  duty  to  the 
general  public,  such  agreement,  if  not  otherwise  iiK?Lral  or 
unenforceable,  will  be  specifically  enforced  in  eiiuily  upon 
proper  allegations  and  proofs:  See  G  Poiiieroy's  Equity  .Juris- 
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prudence,  sec.  761 ;  Union  Pac.  R.  Co.  v.  Chicago  etc.  P.  Co., 
163  U.  S.  564,  16  Sup.  Ct.  Rep.  1173,  41  L.  ed.  265.  51  Fed. 
309,  2  C.  C.  A.  174,  47  Fed.  15;  Schmidtz  v.  Louisville  etc. 
R.  Co.,  101  Ky.  441,  41  S.  W.  1015,  38  L.  R.  A.  809;  Joy 
V.  St.  Louis,  138  U.  S.  1,  11  Sup.  Ct.  Rep.  243,  34  L.  ed.  843 ; 
Prospect  Park  etc.  R.  Co.  v.  Coney  Island  etc.  R.  Co.,  144 
N.  Y.  152.  39  x\.  E.  17,  26  L.  R.  A.  610;  Hood  v.  Northeastern 
Ry.  Co.,  8  L.  R.  Eq.  Cas.  666 ;  Murray  v.  Northwestern  R. 
Co.,  64  S.  C.  520,  42  S.  E.  617 ;  Lawrence  v.  Saratoga  Lake 
R.  Co.,  36  Hun,  467;  2  Current  Law,  1682. 

The  bill  of  complaint  alleges  in  direct  terms  an  agreement 
between  Fred  F.  Taylor  and  defendant,  under  which  Taylor 
was  to  convey  to  defendant  particular  lands  *^*  at  Rock- 
ledge  needed  for  right  of  way  for  a  portion  of  the  main  line 
and  for  a  designated  spur  track  and  depot  purposes  for  a 
railroad  compan}',  to  pay  defendant  two  thousand  five  hun- 
dred dollars  toward  building  specified  sidetrack  and  depot 
on  the  land,  and  to  release  a  claim  of  two  thousand  five  hun- 
dred dollars  for  damages  against  defendant;  and  defendant 
was  to  construct  its  spur  track  and  depot  to  a  point  near  to 
complainants'  hotel,  and  on  the  land  conveyed  as  agreed  upon, 
and  to  maintain  the  spur  and  depot  and  to  operate  all  of  its 
regular  passenger  trains  upon  said  spur  track  to  the  depot 
near  plaintiffs'  hotel  during  the  winter  tourist  season.  The 
consideration  on  the  part  of  the  defendant  as  to  maintaining 
the  spur  and  depot  and  operating  the  trains  was  stated  in  the 
deed  conveying  the  land  to  defendant  corporation  to  be  "bind- 
ing upon  the  party  of  the  second  part,  its  successors  and 
assigns."  It  is  also  alleged  that  the  designated  land  was 
duly  conveyed,  possession  given  to  and  taken  by  defendant, 
and  title  thereto  duly  recorded;  that  the  track  and  depot  was 
constructed  as  agreed,  and  trains  operated  thereon  as  agreed 
until  October,  1906,  when  the  spur  track  and  depot  were  on 
Sunday  secretly  taken  away  and  the  depot  removed  without 
complainants'  knowledge  or  consent  to  an  inaccessible  and 
unsuitable  point  a  half  mile  away,  to  the  great  and  peculiar 
damage  of  complainants,  whose  hotel  property  had  been  en- 
larged and  greatly  improved  at  large  expense  in  reliance  upon 
the  af;rct,'jnent  tliat  the  spur  track  and  depot  would  be  main- 
tained and  the  trains  operated  thereon  to  the  convenient  and 
attractive  depot  near  complainants'  hotel  as  agreed. 

AVhen  tlie  grantee  accepts  a  deed  and  enters  into  poss(\ssion 
of  the  land  conveyed,  he  is  deemed  by  sucli  acts  to  have  ex- 
pressly agi'ced  to  do  what  is  stipulated  in  the  ch^^d  he  should 
do.  even  thoutxh  he  did  not  sign  the  dee;!:  Silver  Springs  etc. 
R.  Co.  v.  Van  Ness,  45  Fla.  559,,  34  S(nith.  884. 
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CIO  Where  a  railroad  company  accepts  a  deed  conveying 
to  it  land  for  its  track  and  so  uses  the  land,  any  valitl  eon- 
tract  or  agreement  contained  in  the  deed  of  conveyance  is 
binding  upon  the  railroad  company,  and,  under  proper  cir- 
cumstances, such  agreement  may  be  enforced  in  ecpiily  by 
specific  performance:  See  Post  v.  West  Shore  R.  Co.,  123  X.  Y. 
580,  26  N.  E.  7. 

While  a  common  carrier  railroad  corporation  may  not  be 
bound  by  a  contract  which  renders  the  corporation  incapable 
of  performing  its  duties  to  the  public,  yet  where  the  subject 
matter  of  a  contract  made  by  such  a  corporation  is  not  foreign 
to  the  lawful  purposes  of  the  corporation,  but  is  fairly  within 
its  authorized  powers  and  purposes,  and  tlie  contract  is  not 
forbidden  by  statute  and  is  not  otherwise  illegal,  it  will  not 
be  nullified  by  the  courts:  See  Union  Pac.  R.  Co.  v.  Chicago 
etc.  R.  Co.,  163  U.  S.  564,  16  Sup.  Ct.  Rep.  1173,  41  L.  ed. 
265 ;  Jacksonville  etc.  Nav.  Co.  v.  Hooper,  160  U.  S.  514,  16 
Sup.  Ct.  Rep.  379,  40  L.  ed.  515;  Prospect  Park  etc.  R.  Co. 
V.  Coney  Island  etc.  R.  Co.,  144  N.  Y.  152,  39  N.  E.  17,  26 
L.  R.  A.  610. 

The  agreement  contained  in  the  deed  of  conveyance  of  the 
right  of  way  cannot  be  said  to  be  in  violation  of  the  public 
policy  of  this  state,  since  chapter  4203,  Acts  of  1S93,  seetion 
2848,  General  Statutes  of  1900,  authorizes  the  specific  per- 
formance of  contracts  in  the  nature  of  this  one,  and,  if  neces- 
sary, the  appointment  of  a  receiver  to  perform  the  contract : 
See  1  Page  on  Contracts,  sec.  326. 

The  contract  is  to  be  construed  with  reference  to  its  subject 
matter  and  the  circumstances  under  which  and  the  purposes 
for  which  it  was  made.  Its  language  so  considered  requires 
a  continuance  of  the  defendant's  agreement  to  maintain  the 
spur  and  depot  and  to  operate  the  trains  thereon  as  stated 
at  least  as  long  as  the  conditions  and  relations  of  the  parties 
thereto  continue  substantially  *'•"**  as  begun,  unless  superior 
rights  of  the  public  or  others  properly  intervened. 

In  this  case  the  agreement  is  that  defendant  and  its  suc- 
cessors and  assigns  shall  maintain  a  spur  track  and  a  depot 
thereon  and  operate  trains  thereon  as  agreed,  and  not  to  per- 
manently establish  a  terminus  of  a  common  carrier  railroml 
corporation  and  to  merely  establish  the  main  shops  ol'  tlie 
railroad  at  a  particular  town,  as  in  the  case  of  Texas  &  P. 
Ry.  Co.  V.  Marshall.  136  U.  S.  393.  10  Sup.  Ct.  Rep.  S40.  :U 
L.  ed.  385,  or  for  damages  for  removing  a  depot  built  and 
used  for  tliirty-six  years  under  a  void  parol  conlra.-t  |o  (^-la!)- 
lish  a  depot  at  a  stated  point  as  in  Texas  v.^  P.  1\\'.  Co.  v.  Scott, 


166  American  State  Reports,  Vol.  127.       [Florida, 

77  Fed.  726,  23  C.  C.  A.  424,  37  L.  R.  A.  94 ;  and  the  facts 
here  are  also  quite  different  from  those  in  Sherwood  v.  Atlan- 
tic &  D.  Ry.  Co.,  94  Va.  291,  26  S.  E.  943,  and  Jones  v. 
Newport  News  &  M.  V.  Co.,  65  Fed.  736,  13  C.  C.  A.  95, 

relied  upon  by  the  defendant.  The  last-mentioned  case  ac- 
cords to  the  directors  of  a  railroad  company  the  right  to 
terminate  a  contract  that  in  their  judgment  was  against  public 
interest.  This  doctrine  cannot  be  maintained  under  our 
system  of  laws. 

The  conveyance  containing  the  contract  was  accepted  and 
used  by  the  defendant.  The  contract  is  certain  and  definite 
in  its  terms.  Possession  was  taken  of  the  land  by  the  defend- 
ant and  retained.  The  contract  was  completely  executed  by 
Taylor  and  has  been  partly  performed  by  the  defendant.  It 
is  apparent  from  the  contract  itself  that  one  of  the  controlling 
considerations  for  the  conveyance  by  Taylor  to  the  defendant 
corporation  was  "its  agreement  to  maintain  said  spur  track, 
depot  and  platform,  and  to  operate  all  its  regular  passenger 
trains  upon  said  spur  track  to  said  depot  during  what  is 
known  as  the  winter  tourist  season,  which  consideration  is 
binding  upon  the  party  of  the  second  part,  its  successors  and 
assigns."  ®^*  Having  accepted  the  conveyance,  the  defend- 
ant is  bound  by  the  agreement  stated  therein  as  a  consideration 
for  the  conveyance  of  the  right  of  way,  and  having  received 
in  specie  or  in  kind  all  the  benefits  of  the  conveyance  to  it, 
the  defendant  in  equity  should  bear  the  burdens  imposed  by 
the  conveyance  thus  accepted  and  used  for  its  corporate  pur- 
poses in  rendering  a  useful  service  to  the  public,  unless  a 
further  continuance  of  it  will  injuriously  affect  the  service  of 
such  railroad  to  the  general  public.  The  damages  to  the  com- 
plainant alleged  as  the  result  of  the  failure  and  refusal  of 
defendant  to  carry  out  its  part  of  the  agreement  are  peculiar 
to  the  conditions  affecting  the  business  with  reference  to  which 
the  agreement  was  made;  they  are  in  their  nature  such  as 
cannot  be  ascertained  with  any  degree  of  certainty,  and  can- 
not be  adequately  compensated  for  in  damages;  therefore,  an 
action  at  law  for  damages  will  not  afford  the  complainants 
an  adequate  or  a  reasonably  complete  remedy:  See  Lane  v. 
Pacific  etc.  R.  Co.,  8  Idaho,  230,  67  Pac.  656.  See,  also, 
Southern  Ry.  Co.  v.  Franklin  etc.  Ry.  Co.,  96  Va.  693,  32 
S.  E.  485.  44  L.  R.  A.  297. 

The  defendant  having  received  in  specie  or  in  kind  and 
used  the  property  of  complainant  in  consideration  that  cer- 
tain things  shall  be  done  by  the  defendant,  its  successors  and 
assigns,  with  reference  to  the  particular  property  and  peculiar 
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business  of  the  complainant,  the  successful  use  of  which  prop- 
erty and  business  was  a  controlling  consideration  for  the  con- 
veyance, the  complainant  is  in  justice  entitled  to  a  perform- 
ance of  the  defendant's  agreement  according  to  its  terms  as 
far  as  it  is  legally  within  the  power  of  the  defendant  to  do, 
unless  compliancfe  therewith  further  materially  interferes  with 
the  defendant  company's  duty  to  the  general  public. 

The  bill  of  complaint  alleges  that  the  abandonment  ^''*^  of 
the  depot  near  complainants'  hotel  and  the  removal  of  the 
spur  track  and  depot  to  an  inaccessible  and  undesirable  place 
a  half  mile  away  is  seriously  injurious  to  the  welfare  of  at 
least  a  portion  of  the  public.  This  is  of  course  admitted  by 
the  denuirrer,  and  it  cannot  be  assumed  that  the  service  ren- 
dered by  the  defendant  railroad  company  over  the  spur  track 
and  at  the  depot  near  the  hotel  of  complainant  for  more  than 
ten  years  as  alleged  injuriously  affected  the  rights  of  the 
public.  It  is  alleged  that  spur  track  and  depot  service  sim- 
ilar to  that  formerly  rendered  under  the  agreement  but  now 
denied  to  complainants  is  being  rendered  to  hotels  at  other 
points  on  the  line  of  defendant's  railroad,  and  this  tends  to 
indicate  that  the  general  public  is  not  seriously  injured  by 
such  spur  track  and  depot  service. 

It  does  not  appear  that  a  specific  performance  of  the  agree- 
ment will  work  a  hardship  on  the  defendant  or  be  of  little 
utility  to  the  complainants;  but,  on  the  contrary,  a  serious 
injury  to  complainants  appears,  and  it  is  not  shown  that  the 
performance  of  the  agreement  will  be  unduly  burdensome  to 
the  defendant  or  result  in  material  detriment  to  the  public 
interests. 

The  peculiar  damages  alleged  as  accruing  to  the  complain- 
ants by  the  refusal  of  the  defendant  to  perform  its  part  of 
the  agreement  are  to  property  and  business,  which  were  the 
only  inducement  for  the  agreement,  and  are  not  capable  of 
being  adequately  compensated  by  an  action  for  damages: 
See  Joy  v.  St.  Louis,  138  U.  S.  1,  11  Sup.  Ct.  Rep.  243,  3-1 
L.  ed.  843;  Franklin  Tel.  Co.  v.  Harrison,  145  U.  S.  459,  12 
Sup.  Ct.  Rep.  900,  36  L.  ed.  776.  The  allegations  as  to  the 
agreement  and  the  subjects  to  which  it  relates  appear  to  be 
sufficiently  definite  to  warrant  a  decree  of  specific  perform- 
ance if  sustained  by  the  proofs. 

The  terms  of  the  agreement,  the  circumstances  under  which 
it  was  made  and  the  purposes  to  be  accomplished  ^''"^  by  it. 
and  the  allegations  of  the  bill  of  complaint  clearly  show  that 
the  agreement  has  not  been  fully  performed  on  the  part  of 
the  defendant. 
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"Where  a  enurt  of  equity  properly  acquires  .iuriscliction  of  a 
cause  to  enforce  sjieeific  performance  of  a  contract,  the  court 
will  proceed  to  administer  and  by  adjudicating  all  matters 
properly  presented  and  involved  in  the  case.  Injunctions 
may  be  granted  upon  proper  showing,  and  damages  awarded 
when  necessaiy  to  complete  justice  in  the  case:  See  Lyle  v. 
Addicks,  62  N.  J.  Eq.  123,  49  Atl.  1121;  Worrall  v.  Mnnn, 
38  N.  Y.  137;  Schmidtz  v.  Louisville  etc.  R.  Co.,  101  Ky. 
4-11,  41  S.  W.  1015,  38  L.  R.  A.  809;  2  High  on  Injunctions, 
7th  ed.,  sec.  1120  et  seq. 

The  injury  complained  of  was  begun  October  21,  190G, 
and  the  bill  for  relief  was  filed  January  10,  1907,  which 
appears  to  be  reasonable  promptness.  Under  the  facts  as 
they  appear  an  appropriate  mandatory  injunction  should  be 
granted,  unless  the  defendant  by  its  answer  and  proofs  to 
sustain  it  can  show  that  the  interests  of  the  general  public 
will  be  injuriously  affected  thereby,  or  that  the  duration  of 
the  contract  was  not  to  be  indefinite  as  to  time  as  alleged: 
See  4  Pomeroy's  Equity  Jurisprudence,  sec.  1359;  Wolver- 
hampton etc.  Ry.  Co.  v.  London  etc.  Ry.  Co.,  16  L.  R.  Eq. 
Cas.  433 ;  5  Words  and  Phrases  Judicially  Defined.  4332 ; 
Southern  Ry.  Co.  v.  Franklin  etc.  Ry.  Co.,  96  Va.  693,  32 
S.  E.  485,  44  L.  R.  A.  297. 

In  so  far  as  the  relief  prayed  for  can  be  decreed  without 
serious  detriment  to  the  public  interests  the  prayer  should  be 
granted.  From  the  allegations  of  the  bill  of  complaint  it  does 
not  appear  that  the  rights  of  the  general  public  will  be  in- 
juriously affected  by  granting  the  relief  prayed  for  so  far  as 
it  extends  to  the  spur  track  ^^*  and  depot  and  the  operation 
of  the  trains  as  required  by  the  agreement. 

Tlie  decree  dismissing  the  bill  of  complaint  is  reversed  and 
the  cause  is  remanded,  with  directions  to  overrule  the  defend- 
ant's demurrer,  and  to  require  the  defendant  to  answer  the 
bill,  and  for  such  further  proceedings  as  shall  be  consonant 
with  equity  practice  and  not  inconsistent  with  this  opinion. 

Shackleford,  C.  J.,  and  Cockrell,  J.,  concur. 

Taylor,  Hocker  and  Parkhill,  JJ.,  concur  in  the  opinion. 


A  Condition  in  a  Grant  of  Land  that  a  rLailicay  shall  be  maintained 
upon  the  estate  has  been  held  valid:  See  the  note  to  Wakefield  v.  Van 
Tassell,  95  Am.  St.  Rep.  223. 

A  Contract  with  a  lUiilroad  Company  to  Locate  a  Station  at  a  certain 
point  is  not  necessarily  invalid:  Atlanta  etc.  E.  E.  Co.  v.  Camp,  l^it 
Ga.  ],  124  Am.  St.  Eep.  151,  and  cases  cited  in  the  cross  reference  note 
thereto. 
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WESTERN  UNION   TELEORAPII   COMPANY  v.   I\IER- 

RITT. 

[55  Fla.  462,  46  South. 1024.] 

TELEGRAPH  CORPORATIONS — Measure  of  Damages  Against. 

The  rule  in  this  state  as  to  the  measure  of  damages  in  actions  a;;ainst 
telegraph  companies  for  negligence  in  the  transmission  of  (Jelivrry 
of  messages  is  that  formulated  in  Hadley  v.  Baxendale,  9  Ex.  MH: 
"Where  two  juirties  have  made  a  contract,  which  one  of  them  li;is 
broken,  the  damages  which  the  other  party  ought  to  receive  in  re- 
sjiect  of  such  breach  of  contract  should  be  either  such  as  may  fairly 
.•ind  substantially  be  considered  as  arising  naturally,  i.  e.,  according 
to  the  usual  course  of  things  from  such  breach  of  contract  itself,  or 
such  as  may  reasonably  be  supjiosed  to  have  been  in  the  contempla- 
tion of  both  parties  at  the  time  they  made  the  contract,  as  the  prob- 
able result  of  the  breach  of  it."  This  rule  is  applied  here  whether 
the  particular  action  is  ex  contractu  or  ex  delicto,     (p.  183.) 

TELEGRAPH  CORPORATIONS — Cipher  Messages — Measure  of 
Damages. — Where  the  message  as  delivered  for  transmission  is  in 
oiplier  and  unintelligible  except  to  the  sender  and  addressee,  and  no 
explanation  is  made  to  the  operator  as  to  its  import  and  importance, 
the  telegraph  company  is  liable  for  transmitting  it  incorrectly  in  nom- 
inal damages  only,  or,  at  most,  the  sum  paid  for  its  transmission  and 
delivery,     (p.    183.) 

TELEGRAPH  CORPORATIONS— Cipher  Messages,  When  Give 
Notice  of  Their  Importance. — Where  the  message  affords  the  only  evi- 
dence of  its  import  and  importance,  and  tlie  company  is  not  otherwise 
advised  thereof,  although  it  may  be  couched  in  unusual,  abbreviated 
or  technical  language,  yet,  if  it  be  sufficiently  plain  to  indicate  its 
nature  and  importance,  that  is,  that  it  relates  to  a  business  transac- 
tion of  importance  and  that  a  pecuniary  loss  will  probably  result  un- 
less it  is  promptly  and  correctly  transmitted,  recovery  will  not  be 
limited  to  nominal  damages,      (p.  183.) 

TELEGRAPH  CORPORATIONS— Message,  When  Sufficient  to 
Charge  Company  with  Notice  of  Its  Importance. — It  is  not  essential 
that  the  message  disclose  all  the  details  of  the  transaction  to  which 
it  relates,  nor  the  particular  business  intended.  The  rule  in  Haclley 
V.  Baxendale,  9  Ex.  341,  does  not  require  that  the  parties  must  have 
contemplated  the  actual  damages  which  are  to  be  allowed,  but  such 
as  may  reasonably  be  supposed  to  have  been  contemplated.  It  is  not 
essential  that  the  particular  loss  or  injury  sustained  was  contemplated, 
but  the  company  is  liable  if  the  loss  sustained  should  have  been  con- 
templated as  a  probable  and  proximate  result  of  its  negligence,     (p. 

TELEGRAPH  CORPORATIONS,  Extrinsic  Notice  to  of  Im- 
portance of  Message. — When  the  message  does  not  contain  words  suffi- 
ciently plain  to  indicate  its  nature  and  importance,  but  the  company 
acquires  this  knowledge  from  extrinsic  facts  at  the  time  the  contriu-t 
of  sending  is  made,  it  will  be  liable  for  a  failure  to  send  the  message 
accurately  and  promptly,  just  the  same  as  if  the  message  showed  this 
fact  on  its  face.     (p.  184.) 

TELEGRAPH  CORPORATIONS,  Notice  to  of  Importance  of 
Message  from  Extrinsic  Facts. — In  determining  whctiier  ttie  telegraph 
company  had  information  of  the  importance  of  tlie  me-;snge,  or  tlir 
necessity  for  its  prompt  and  correct  transmission,  tlie  court  ami  tlie 
jury  may  consider  the  surrounding  circumstances,  part  icu!;n-ly  tiie  t':!.-; 
that  the  operator  knew,  or  ought  to  have  known,  of  the  general  na'ure 
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of  tlio  nipssage  from  other  messages  handled  by  him  relating  to  the 
same  transaction,      (p.   185.) 

TELEGRAPH  CORPORATIONS,  Notice  to  of  Importance  of 
Message,  When  a  Question  for  the  Jury. — Where  there  is  doubt  as  to 
Avliether  the  words  contained  in  the  message  were  sufficient  to  indicate 
its  importance,  whether  this  is  true  with  respect  of  the  operator,  or 
whether  the  latter  was  made  more  certain  of  its  nature  and  impor- 
tance  by  extrinsic  facts,  are  questions  for  the  jury.     (p.  185.) 

TELEGRAPH  CORPORATIONS— Notice  to  of  Importance  of 
Message,  What  Amounts  to. — The  message  "close,"  read  in  the  light 
of  the  evidence  furnished  by  the  message  to  which  it  was  an  answer, 
"On'er  {)50  Tampa  Nipe  Bay,  answer  quick,"  clearly  showed  to  the 
company's  operator  that  it  related  to  a  business  transaction  of  im- 
portance, and  that  a  pecuniary  loss  would  probably  result,  unless  it 
was  promjitly  and  correctly  transmitted.  (Taylor  and  Hocker,  JJ., 
dissentinf^,)      (p.   185.) 

TELEGRAPH  CORPORATIONS— Notice  of  Importance  of  Mes- 
sages— Extrinsic  Evidence  of  Meaning  of  Words. — Where  a  telegram 
contains  abbreviated  expressions  and  figure  intelligible  to  the  parties 
themselves  and  to  those  of  a  particular  business  in  which  the  parties 
were  engaged,  but  were  unintelligible  to  a  certain  extent  to  persons 
not  familiar  with  such  business,  parol  evidence  is  admissible  to  show 
that  tliey  have  a  recognized  and  generally  understood  meaning  in  the 
trade  or  business  to  which  the  subject  of  the  telegram  relates.  Such 
evidence  merely  translates  the  writing  for  the  benefit  of  the  jury, 
from  the  language  of  the  trade  into  the  language  of  people  generally, 
(p.  187.) 

TELEGRAPH  CORPORATIONS — Pleadings,  Alleging  Meaning 
of  Messages. — In  an  action  against  a  telegraph  company  for  negli- 
gence in  the  transmission  of  a  message  it  is  not  error  for  the  court 
to  refuse  to  strike  certain  parts  of  the  declaration  which  are  ex- 
planatory of  the  meaning  of  the  message  so  as  to  declare  the  cause 
of  action,     (p.  190.) 

TELEGRAPH  CORPORATIONS— Allegations  Tending  to  Show 
the  Cause  of  the  Injury. — In  an  action  against  a  telegraph  company 
for  negligence  in  the  transmission  of  a  message,  an  allegation  in  the 
declaration  that  the  offered  charter  would  have  been  closed  and  the 
voyage  would  have  been  performed  had  the  telegram  been  transmitted 
to  the  sendee  in  the  same  language  as  it  was  delivered  to  the  company 
is  proper  in  order  to  sliow  the  proximate  cause  of  the  injury,     (p.  190.) 

TELEGRAPH  CORPORATIONS— Messages,  Duty  of  Receiver 
to  Ascertain  Correctness  of. — In  an  action  against  a  telegraph  com- 
pany for  negligence  in  the  transmission  of  a  message  whereby  the  sen- 
dee of  the  message,  who  was  the  master  of  a  vessel,  declined  an  olfer 
to  charter  the  vessel  because  the  message  was  so  negligently  altered  in 
its  transmission  that  the  master  understood  by  the  message  as  deliv- 
ered to  him  that  he  was  not  authorized  to  close  the  charter  offered 
to  him,  it  was  not  incumbent  on  the  master  of  the  vessel  to  take  care 
to  ascertain  the  correctness  of  the  message  received  by  him.      (p.  190.) 

APPEAL  AND  ERROR — Evidence  Received  Without  Objec- 
tion.— AVhen  no  objection  is  made  to  the  introduction  of  testimony  on 
the  trial  of  a  cause,  such  testimony  is  considered  as  received  by  con- 
sent, and  when  such  testimony  is  not  irrelevant  or  immaterial,  the 
court  errs  in  withdrawing  such  evidence  from  the  consideration  of  the 
jury  by  an  instruction  to  tliat  effect,      (p.  188.) 

JURY  TRIAL — Instruction  Ignoring  Pertinent  Testimony. — A 
requested  instruction  leaving  out  of  consideration  some  of  the  testi- 
mony pertinent  to  such  instruction  is  properly  refused,  and  it  was  not 


Nov.  1907.]     Western  Union  Tel.  C(D.  v.  Meriutt.  171 

error   for   the   court   to   correct   this    defect    by   an    addition    tliereto. 
(p.  190.) 

PRACTICE — Demurrer  and  Bill  of  Particulars. — A  demurrer 
docs  not  lie  to  a  bill  of  particulars.  A  demurrer  does  not  reach  the 
question  of  damages  if  the  declaration  siiows  a  valid  claim  to  any 
damages  whatever,     (p.  191.) 

NONSUIT,  Motion  for,  What  must  State. — A  motion  for  com- 
pulsory auK'iidiiKnt  of  a  declaration  should  state  that  the  declaration 
was  so  framed  as  to  prejudice,  embarrass  or  delay  a  fair  trial  of  the 
case.     (p.  191.) 

(Syllabi  by  the  court.) 

John  E.  Hartridge  &  Son,  for  the  plaintiff  in  error. 

Blount,  Blonnt  &  Carter,  for  the  defendants  in  error. 

4G5  PARKTIILL.  J.  The  defendants  in  error,  hereinafter 
called  the  plaintiffs,  on  the  4th  of  February,  1907,  filed  in 
the  circuit  court  of  Escambia  county  the  following  declara- 
tion, with  a  statement  of  damages,  against  the  plaintiff  in 
error,  hereinafter  called  the  defendant : 

"In  Escambia  County  Circuit  Court,  State  of  Florida. 
"John  A.  IMerritt,  R.  II.  Turner,  Jr.,  L.  H.  Green,  Rix  :\I. 

Robinson,    Bryan   Dunwody,    Adrian   Dunwody,    S.    A. 

Dunwody,  I.  II.  Aiken,  John  Christie,  Thomas  Johnson, 

Arthur  Johnsou,  C.  E.  Mason.  William  II.  Swan,  John 

D.  Eastman,  Angela  M.  Eastman, 

vs. 
"Western  Union  Telegraph  Company. 

"The  plaintiffs  sue  the  defendant  because: 

"1.  Prior  to  the  24th  day  of  December,  1905,  the  defendant 
was,  and  has  been  ever  since,  operating  an  electric  telegraph 
line  between  Pensacola,  Florida,  and  Cardenas,  Cuba,  over 
which  it  transmitted  for  hire,  for  the  public,  telegraphic 
messages;  that  on  the  said  24th  day  of  December,  1905,  the 
plaintiffs  were,  and  still  are,  the  owners  of  and  operating  the 
schooner  'Doris';  that  the  said  schooner  was  for  hire  to  such 
persons  as  should,  from  time  to  time,  desire  to  charter  her, 
and  was,  on  said  day,  at  Cardenas,  Cuba,  unchartered ;  that 
J.  D,  Eastman  who  was  then  and  there  the  master  of  said  ves- 
sel and  in  command  of  her,  on  said  day  received  an  offer  from 
a  person  who  desired  to  charter  the  said  vessel  for  $t).50  per 
thousand  feet  of  lumber  which  could  be  carried  a.s  a  cargo  by 
said  vessel  from  Tampa  to  Xipe  Bay,  and,  therefore,  he  tele- 
graphed to  John  A.  ]\lerritt  at  Pensacola,  Florida,  one  of  the 
plaintiffs,  and  acting  for  the  plaintiffs,  as  follows:  'Oft'er 
(J50  Tampa  Xipe  Bay.     Answer  quick';  that  the  said  telegram 
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was  delivered  to  *^^  the  said  Merritt  on  December  25th, 
1905;  that  the  said  Eastman  intended  that  the  said  ^lerritt 
should  understand  and  the  said  IMerritt  did  understand  the 
said  mcssatre  to  mean  that  the  said  Eastman  had  received  an 
offer  for  the  charter  of  the  said  vessel  from  Tampa  to  Nipe 
Bay  at  the  rate  of  six  dollars  and  fifty  cents  per  thousand 
feet  of  lumber  which  could  be  carried  as  a  cargo  by  the  said 
vessel  from  the  said  point  to  the  said  point ;  and  that  he  de- 
sired authority  from  the  said  IMerritt  to  accept  the  said  offer; 
that  so  understanding  the  said  Merritt  immediately,  to-wit : 
on  December  25,  1905,  delivered  to  the  defendant  for  sending 
by  it,  for  hire,  to  the  said  Eastman,  at  Cardenas,  (and  paid  to 
it  the  sum  demanded  by  it  for  such  sending),  the  following 
message,  to-wit:  'Close,'  by  which  the  said  Merritt  intended 
that  said  Eastman  should  understand,  and  had  the  said 
message  been  transmitted  and  delivered  to  the  said  Eastman 
in  the  same  language  and  terms  as  it  was  delivered  to  the 
defendant,  the  said  Eastman  would  have  understood  that  he. 
the  said  Eastman,  was  to  accept  the  said  offer,  and  he  would 
have  accepted  the  same  and  the  said  offered  charter  would 
have  been  closed  and  the  said  voyage  would  have  been  j^er- 
formed,  and  the  said  offered  charter  hire  Avould  have  been 
received  by  plaintiff's;  and  the  defendant  received  from  the 
said  ]Merritt  the  said  telegram  and  undertook  to  deliver  it 
as  received  to  the  said  Eastman,  but  it  failed  to  transmit  and 
deliver  to  the  said  Eastman  the  said  message  as  delivered  to 
it  by  the  said  Merritt,  but  delivered  to  the  said  Eastman  a 
telegram  purporting  to  be  from  the  said  Merritt  to  him,  the 
said  Eastman,  reading  as  follows,  to-wit:  'closed';  by  which 
the  said  Eastman  understood  and  had  a  right  to  understand 
that  a  charter  with  the  said  vessel  had  already  been  (Closed 
before  the  receipt  by  the  said  Merritt  of  the  said  first  men- 
tioned telegram  from  the  said  Eastman,  and  that  he.  the  said 
Eastman,  was  not  authorized  '**'^  to  close  the  charter  offered 
to  him  as  herein  above  set  forth ;  that  thereupon  the  said 
Eastman  declined  the  said  offer  and  waited  for  further  in- 
structions from  the  said  ^Merritt  and  the  said  ^lerritt.  believ- 
ing that  the  said  charter  had  been  closed,  did  not  give  any 
further  instructions  and  no  further  efforts  were  made  to 
obtain  a  charter  for  said  vessel  until  after  December  30.  V3'^7), 
when  the  said  ^Merritt  discovered  the  said  error  in  said  tele- 
gram, as  delivered  to  the  said  Eastman;  that  in  spite  of  tlie 
most  diligent  eiTorts  on  the  part  of  the  agents  of  tlie  snid 
ves.sel  they  were  unable  to  obtain  a  elinrter  for  her  fijr  a  long 
time  thereafter,  and  then  onlv  for  a  charter  hire  much  less 
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than  that  ^vhi^!h  had  been  olTered  as  aforesaid  and  for  a 
voyage  which  required  a  longer  passage  from  Cardenas  to 
enter  upon  and  a  longer  time  to  perform,  and  involving  larger 
expenditures  by  the  said  vessel;  that  the  said  losses  and  dif- 
ferences of  freight  moneys  as  aforesaid,  time  lost  while  en- 
deavoring to  efVeet  a  new  charter,  additional  expenditures  and 
loss  of  time  while  entering  upon  and  performing  said  new 
charter,  and  other  losses  and  expenditures  incident  to  the 
said  wrongful  transmission  of  the  said  telegram  by  the  de- 
fendant aggregate  the  sum  of  twelve  hundred  and  thirty-one 
and  97/100  ($1,231.97)  dollars,  which  sum  has  been  demanded 
by  plaintilTs  of  defendant,  but  the  defendant  has  never  paid 
the  same  or  any  part  thereof.  To  the  damage  of  the  plaintiff 
oi  sixteen  hundred  ($1,600.00)  dollars,  whereupon  they  sue. 

''BLOUNT  &  BLOUNT, 
"Attys.  for  plaintiffs. 

"STATEMENT  OF  DAMAGES. 

"The  "Western  Union  Telegraph  Company, 

To  American  Schooner  'Doris,'  Dr. 
"Account  of  cable  being  sent  incorrectly,  thereby  causing 
the   following  loss,   based  on  the  vessel's   average   cargo   of 
32.').000  feet. 
408  "x\v  freight  Tampa  to  Nipe  Bay,  325,000  at 

$6.50 $2112.50 

By   freight  Mobile  to  IManzanillo.  325,000  at 

$5.75 1,868.75 

DilTcrence  in  freight  between  Nipe  Bay  and 

.Maii/.anillo $    243.75 

To  port  charges  between  Tampa  and  ■\rol)iIe.  .        79.50 

To  port  charges  between  Nipe  Bay  and  Man- 

zaiiillo 183.60 

DitTercnce  in  passage  Cardenas  to  Tampa,  and 

Mobile  five  days  at  $31.00 155.00 

Difference  in  pa-^sage  between  Tampa  fnd  Nipe 
Bay  and  iNbjbile  to  Manzanillo  eight  days 
at  $31.00  '. \  .      248.00 

Detention  at  Cardenas  awaiting  orders  and 
trying  to  secure  new  business  ten  day.s  at 
$31.00   ." 310.00 

Cables   and    telegrams    sent    relative    to   the 

matter 12.12 

$1.231. i:)7" 
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On  the  28th  of  ]\Tarch,  1907,  the  plaintiffs  by  leave  of  court 
filed  amendments  to  the  foregoing  count  of  the  declaration 
and  a  second  count  to  the  declaration,  as  follows: 

"Now  come  the  plaintiffs  and,  by  leave  of  court,  first  ob- 
tained, amend  their  declaration  in  this  cause  as  follows:  On 
the  second  line  from  the  bottom  of  page  one  (1),  after  the 
word  'was,'  insert  the  words  'transmitted  and,'  on  the  last 
line  of  said  first  page,  after  the  figures  '1905,'  insert  the  words 
'by  defendant.'  On  line  15  of  the  third  page,  after  the  word 
'expenditures,'  insert  the  words  'port  charges,'  and  on  line 
seventeen  of  the  same  page,  after  the  words  'losses'  insert  the 
words  'port  charges.' 

409  <'And  by  adding  a  second  count  to  said  declaration,  as 
follows : 

"2.  That  prior  to  the  24th  day  of  December,  1905,  the  de- 
fendant was,  and  has  been  ever  since,  operating  an  electric 
telegraph  line  between  Pensacola,  Florida,  and  Cardenas, 
Cuba,  over  which  is  transmitted,  for  hire,  for  the  public,  tele- 
graphic messages;  that  on  the  said  twenty-fourth  day  of 
December,  1905,  the  plaintiffs  were  and  still  are  the  owners 
of  and  operating  the  schooner  'Doris';  that  the  said  schooner 
was  for  hire  to  such  persons  as  should  from  time  to  time  desire 
to  charter  her  and  was,  on  said  day,  at  Cardenas,  Cuba,  that 
said  J.  D.  Eastman,  who  was  then  and  there  the  master  of 
said  vessel  and  in  command  of  her,  on  said  day,  received  an 
offer  from  a  person  who  was  able  and  who  desired  to  charter 
the  said  vessel  for  six  dollars  and  fifty  cents  per  thousand  feet 
of  lumber  which  could  be  carried  as  a  cargo  by  said  vessel 
from  Tampa  to  Nipe  Bay,  and,  therefore,  he  telegraphed  to 
John  A.  Merritt,  at  Pensacola,  Florida,  one  of  the  plaintiffs, 
who  was  then  and  there  acting  for  the  plaintiffs,  as  follows : 
'Offer  650  Tampa  Nipe  Bay.  Answer  quickly';  that  the  said 
telegram  was  transmitted  and  delivered  to  the  said  Merritt 
on  December  25,  1905,  by  defendant;  that  the  said  Eastman 
intended  that  the  said  IMerritt  should  understand  and  the  said 
jNIerritt  did  understand  the  said  message  to  mean  that  the  said 
Eastman  had  received  an  offer  for  the  charter  of  said  vessel 
from  Tampa  to  Nipe  Bay,  at  the  rate  of  $6.50  per  thousand 
feet  of  lumber  which  could  be  carried  as  a  cargo  by  the  said 
vessel  from  the  said  point  to  the  said  point,  and  that  he  de- 
sired authority  from  the  said  jMerritt  to  accept  the  said  oft'er; 
that  so  understanding,  the  said  Merritt  immediately,  to-wit : 
on  December  25th,  1905,  delivered  to  the  defendant,  for  send- 
ing by  it,  for  hire  to  the  said  Eastman,  at  Cardenas,   (,and 
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paid  to  it  the  sum  demanded  by  it  for  such  seiidint;)  the  fol- 
lowing nie.s.sage  to-wit  'Close,'  by  which  "*^*^*  the  said  Merritt 
intended  that  the  said  Eastman  should  understand,  and,  had 
the  said  message  been  transmitted  and  delivered  to  the  said 
Eastman  in  the  same  language  and  terms  as  it  was  delivered  to 
the  defendant,  the  said  Eastman  would  have  understood  tluit 
he,  the  said  Eastman,  was  to  accept  the  said  oll'er,  and  he 
would  have  accepted  the  same  and  the  said  offered  charter 
would  have  been  closed  and  the  said  voyage  would  have  beei' 
performed  and  the  said  offered  charter  hire  would  have  been 
received  by  plaintiffs;  that  the  said  defendant  received  from 
the  said  ]\lerritt  the  said  telegram  and  undertook  to  deliver 
it,  as  received,  to  the  said  Eastman,  but  that  it  carelessly  and 
negligently  failed  to  tran.smit  and  deliver  to  the  said  Eastman 
the  said  message,  as  delivered  to  it  by  the  said  IMerritt,  but 
negligently  and  carelessly  changed  and  altered  the  same  so  as 
to  read  as  before  stated,  and  negligently  and  carelessly  deliv- 
ered to  the  said  Eastman  the  said  altered  telegram,  pur- 
porting to  be  from  the  said  Merritt,  to  him,  the  said  Eastman, 
reading  as  follows,  to-wit:  'Closed,'  by  which  the  said  East- 
man understood  and  had  a  right  to  understand  that  a  charter 
Avith  the  said  vessel  had  already  been  closed  before  the  receipt 
by  the  said  Merritt  of  the  said  first  mentioned  telegram  from 
the  said  Eastman,  and  that  he,  the  said  Eastman,  was  not  au- 
thorized to  close  the  charter  offered  him,  as  hereinbefore  set 
forth ;  that  thereupon  the  said  Eastman  declined  said  oft'er 
and  waited  for  further  instructions  from  the  said  ]\Ierritt  and 
the  said  ^lerritt,  believing  that  the  said  charter  had  been 
closed,  did  not  give  any  further  instructions  and  no  further 
efforts  were  made  to  obtain  a  charter  for  said  vessel  until 
after  December  30th,  1905,  when  the  said  Merritt  discovered 
the  said  error  in  said  telegram  as  delivered  to  the  said  East- 
man ;  that  in  spite  of  the  most  diligent  efforts  on  the  pai^t  of 
the  agent  of  said  vessel,  they  were  unable  to  obtain  a  charter 
for  her  for  a  long  time  thereafter,  and  then  ^~^  only  for  a 
charter  hire  much  less  than  that  which  had  been  offered  as 
aforesaid  and  for  a  voyage  which  required  a  longer  passage 
from  Cardenas  to  enter  upon  and  a  longer  time  to  perforni. 
involving  larger  expenditures  by  the  said  vessel;  that  the 
losses  and  diti'erence  of  freight  money  as  aforesaid,  time  lost 
while  endeavoring  to  eft'eet  a  new  charter,  additional  expeiuH- 
tures.  port  charges  and  loss  of  time  while  entering  upon  and 
performing  said  new  charter,  and  other  losses,  port  chari:t  s 
and  expenditures  incident  to  the  said  wrongful  transin:>-i"n 
of  the  said  teleu'rani  bv  the  defendant  neirregate  the  sum  ui' 
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twelve  hundred  and  thirty-one  and  97-100  (j{?1,231.97)  dol- 
lars, which  sum  has  been  demanded  by  the  plaintiffs  of  the 
<lefendant,  but  the  defendant  has  never  paid  the  same  or  any 
part  thereof." 

The  defendant  company  filed  the  following  motion  to  strike 
certain  parts  of  the  amended  declaration:  "Now  comes  the 
defendant  by  John  E.  Ilartridge  and  Son,  its  attorneys  and 
moves  the  court  to  strike  from  the  declaration  the  following 
words  beginning  on  the  first  page  of  the  declaration,  after 
the  date  December  2r)th,  and  reading  as  follows:  'That  the 
said  Eastman  intended  that  the  said  ]Merritt  should  under- 
stand and  that  the  said  Merritt  did  understand  the  said  mes- 
sage to  mean  that  the  said  Eastman  had  received  an  offer  for 
the  charter  of  the  said  vessel  from  Tampa  to  Nipe  Bay  at  the 
rate  of  six  dollars  and  fifty  cents  per  thousand  feet  of  lum- 
ber which  could  be  carried  as  a  cargo  by  the  said  vessel  from 
the  said  point  to  the  said  point;  and  that  he  desired  authority 
from  the  said  Merritt  to  accept  the  said  offer;  that  so  under- 
standing.' 

"And  the  defendant  further  moves  the  court  to  strike  from 
the  declaration  that  part  of  it  beginning  on  page  2  after  the 
words  'close'  and  reading  as  follows:  'b\''  which  the  said  Mer- 
ritt intended  that  the  said  Eastman  should  understand  and 
had  the  said  message  been  transmitted  '*'^  and  delivered  to 
the  said  Eastman  in  the  same  language  and  terms  as  it  was 
delivered  to  the  defendant,  the  said  Eastman  would  have 
understood  that  he,  the  said  Eastman,  w'as  to  accept  the  said 
otfer.  and  he  would  have  accepted  the  same,  and  the  said  of- 
fered charter  would  have  been  closed  and  the  said  voyage 
would  have  been  performed,  and  the  said  offered  charter  hire 
^vould  have  been  received  by  plaintiffs.' 

"And  the  defendant  further  moves  the  court  to  strike  from 
the  declaration  that  part  of  it  beginning  on  page  2  after  the 
word  'closed'  and  reading  as  follows:  'By  which  the  said 
Eastman  understood  and  had  a  right  to  understand  that  a 
charter  with  the  said  vessel  had  already  been  closed  before 
the  receipt  by  the  said  Merritt  of  the  said  first  mentioned  tele- 
gram from  the  said  Eastman,  and  that  he,  the  said  Eastman, 
was  not  authorized  to  close  the  charter  offered  to  him  as  herein 
above  set  forth.' 

"And  for  grounds  of  said  motion  defendant  assigns  the  fol- 
lowing: 

"1.  Parts  of  the  declaration  quoted  above  are  entirely 
speculative. 
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"2.  The  telegrams  of  which  the  above  quotations  are  ex- 
planatory speak  for  themselves,  and  are  the  best  evidence  of 
the  meaning  conveyed  by  them. 

"3.  The  telegrams  of  which  the  above  quotations  are  ex- 
planatory are  the  best  evidence  of  the  meaning  by  them  and 
this  meaning  can  neither  be  enlarged  or  narrowed  by  allega- 
tions or  deductions." 

The  defendant  demurred  to  the  declaration  upon  the  fol- 
lowing grounds: 

"1.  That  the  declaration  does  not  set  forth  sufficient  facts 
to  create  a  liability  against  the  defendant. 

"2.  The  declaration  does  not  state  the  carrying  capacity 
of  the  schooner  Doris  in  thousand  feet. 

"3.  The  declaration  does  not  allege  that  the  proposed 
^"^^  shipment  from  Tampa  was  as  much  as  three  hundred  and 
twenty-five  thousand  feet. 

"4.  The  declaration  does  not  show  or  state  the  port  charges 
at  Nipe  Bay,  Manzanillo,  Tampa  and  Mobile. 

"5.  The  declaration  does  not  state  the  time  or  duration  of 
a  voyage  between  Cardenas  and  Tampa,  Cardenas  and  ]\Iobile, 
and  between  Tampa  and  Nipe  Bay  and  Mobile  to  Manzanillo. 

"6.  The  declaration  does  not  allege  or  state  any  basis  for 
the  claim  that  the  loss  of  one  day  by  the  ship  would  be  or  was 
of  the  value  of  thirty-one  dollars. 

"7.  The  damages  claimed  are  too  remote  and  speculative. 

' '  8.  The  declaration  shows  that  the  captain  did  not  take  any 
care  to  ascertain  the  correctness  or  incorrectness  of  the  mes- 
sage received  in  answer  to  his  cablegram. 

"9.  The  declaration  does  not  show  that  the  person  alleged 
to  have  made  the  offer  of  six  dollars  and  lifty  cents  per  thou- 
sand feet  for  the  vessel  from  Tampa  to  Nipe  Bay,  was  ever 
in  a  position  to  carry  out  or  perform  the  alleged  proposed 
contract. 

"10.  The  declaration  does  not  show  that  the  person  al- 
leged to  have  made  the  offer  of  six  dollars  and  fifty  cents  per 
thousand  feet  for  the  vessel  from  Tampa  to  Nipe  Bay,  ever 
refused  to  make  and  carry  out  said  contract  or  after  the  time 
the  captain  of  the  schooner  ascertained  that  the  mistake  had 
been  made  in  the  transmission  of  the  message  to  him  from 
Tampa,  as  alleged  in  the  declaration. 

"11.  The  declaration  shows  that  the  mutual  perfo nuance 
or  non-performance  of  the  alleged  proposed  contract  and  the 
profits  contemplated  therefrom  by  the  plaintiffs,  were  en- 
Am.  St.  Rep.,  Vol.  127 — 12 
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tirely  speculative,  remote  and  unsure  of  performance  or  at- 
tainment. 

"12.  The  damnges  claimed  were  not  in  the  contempla- 
tion '*''■*  of  the  parties  at  the  time  of  the  making  of  said  con- 
tract whieh  is  the  basis  of  this  suit. 

"13.  The  declaration  does  not  show  that  the  damages 
elaimod  were  in  the  contemplation  of  the  parties  at  the  time 
of  the  making  of  said  alleged  contract  which  is  the  basis  of 
this  suit. 

"14.  The  declaration  does  not  allege  that  the  mistake  said 
to  have  been  made  in  the  telegram  as  delivered  to  the  captain 
of  the  schooner,  was  caused  by  the  negligence  of  the  defend- 
ant." 

The  defendant  filed  the  following  motion  for  compulsory 
amendment  of  the  declaration:  "Now  comes  the  defendant 
by  John  E.  Hartridge  and  Son,  its  attorneys  and  moves  the 
court  under  section  1433  of  the  General  Statutes  to  direct 
and  order  the  plaintiffs  in  this  case  to  amend  and  reform  their 
declaration  herein,  so  that  the  only  damage  which  shall  be 
claimed  by  and  in  said  declaration  shall  be  the  amount  of  the 
tolls  paid  to  the  defendant  for  the  sending  of  the  message 
which  is  the  basis  of  this  suit. 

"And  the  defendant  further  moves  the  court  under  section 
1433,  to  order  and  direct  the  plaintiffs  in  this  case  that  they 
shall  so  amend  and  reform  the  declaration  as  filed  herein,  as 
to  strike  therefrom  and  leave  out  of  said  declaration  any  and 
all  claims  for  damages  other  than  for  tolls  paid  for  sending 
said  message  which  is  the  basis  of  this  suit." 

The  court  denied  the  motions  to  strike  certain  parts  of  the 
declaration  and  to  reform  the  same,  and  overruled  the  de- 
murrer thereto.  The  defendant  then  filed  the  following  pleas 
to  the  first  and  second  counts  of  the  amended  declaration: 

"1.  And  says  for  a  first  plea,  it  is  not  guilty. 

"2.  And  for  a  second  plea  the  defendant  sa\'s  that  it  trans- 
mitted the  message  in  the  said  counts  in  said  declaration  nen- 
tioiied  as  said  message  was  delivered  to  it. 

"*'"*  "3.  And  for  a  third  plea,  defendant  says  as  to  the 
message  in  said  counts  in  the  declaration  mentioned  that  on 
the  2r)th  day  of  December,  1905,  the  plaintiffs,  or  someone  in 
their  belialf  at  or  about  to-wit,  the  hour  of  12  :40  p.  m.  called 
up  the  office  of  the  defendant  at  Pensacola,  Fla.,  by  and  over 
the  telephone  and  that  the  call  was  answered  by  an  employe 
of  defendant  and  the  person  calling  over  the  telephone  there- 
upon directed  that  a  cable  be  sent  to  Eastman,  Cardenas,  as 
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follows,   to-\vit:   'closed'   and   that   the   defendant   promptly 
transmitted  the  said  message  as  it  was  delivered  to  it, 

"4.  And  for  a  fourth  plea,  defendant  says,  as  to  the  mes- 
sage in  said  counts  in  the  declaration  mentioned,  that  on  the 
25th  day  of  December,  1905,  the  plaintill's  or  some  one  in 
their  behalf  at  or  about  to-wit  the  hour  of  12  :40  p.  m.  called 
the  office  of  the  defendant  at  Pensaeolu  by  and  over  the  tele- 
phone and  that  the  call  was  answered  by  an  employe  of  de- 
fendant, and  the  person  calling  over  the  telephone  thereupon 
directed  that  a  cable  message  be  sent  and  which  was  received 
by  an  employe  of  defendant  as  follows:  'Eastman,  Cardenas 
closed,'  and  that  the  defendant  promptly  transmitted  the  said 
message  as  it  was  received  by  it." 

The  plaintiff  demurred  to  the  third  and  fourth  pleas,  and 
moved  to  strike  the  second,  third  and  fourth  pleas  as  fol- 
lows : 

"Now  comes  the  plaintiffs  and  move  the  court  to  strike  the 
2nd,  3rd  and  4th  pleas  of  the  defendant  upon  the  following 
grounds : 

"1.  They  are  equivalent  to  the  general  issue  which  has  been 
pleaded. 

"2.  Said  pleas  are  so  framed  as  to  prejudice,  embarrass  and 
delay  the  fair  trial  of  this  cause. 

"3.  The  third  and  fourth  pleas  tender  wholly  immaterial 
issues.  And  subject  to  the  said  motion  to  strike,  the  plaintiffs 
denuir  to  the  third  and  fourth  pleas,  and  say  each  of  said 
pleas  is  bad  in  substance  because  the  ^''^  facts  set  forth  do 
not  constitute  any  defense.  They  are  not  responsive  to  the 
declaration  and  undertake  to  set  up  transactions  other  than 
the  one  declared  upon  in  the  declaration. 

"BLOUNT  &  BLOUNT  &  CARTER, 

"Attorneys  for  Plaintiffs." 

The  court  sustained  the  demurrer  and  granted  the  motion 
to  strike. 

On  the  twelfth  day  of  April,  1907,  upon  a  trial  of  issues 
joined,  a  jury  rendered  a  verdict  in  favor  of  the  plaintiffs  for 
eleven  hundred  and  seventy-one  dollars  and  ninety-seven  cents. 
The  court  denied  a  motion  for  a  new  trial.  Final  judgment 
was  entered,  and  the  defendant  sued  out  a  writ  of  error. 

The  first  and  third  assignments  of  error  complain  of  the 
action  of  the  court  in  permitting  the  witness,  John  D.  East- 
man, to  testify  as  to  certain  losses  suffered  by  plaintiff's  in 
effecting  and  performing  a  new  charter  of  this  vessol ;  the 
plaintiffs  claiming  that  the  new  charter  and  the  losses  ocea- 
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sioned  thereby  were  caused  by  the  wrongful  transmission  of 
the  telegram  from  Merritt  to  Eastman.  The  losses  testified 
to  by  Eastman  consisted  of  expenses  incurred  by  plaintiffs  in 
endeavoring  to  effect  a  new  charter  for  the  vessel,  additional 
expenditures,  port  charges  and  loss  of  time  made  necessary 
while  entering  upon  and  performing  the  new  charter  and 
losses  and  differences  of  freight  money  occasioned  by  the  new 
charter.  The  defendant  objects  to  the  testimony  of  the  wit- 
ness because:  1.  The  damages  sought  to  be  proved  thereby 
are  remote  and  speculative ;  2.  The  damages  were  not  in  con- 
templation of  the  parties  at  the  time  of  the  alleged  making 
of  the  contract  for  the  transmission  of  the  said  telegram. 
The  first  objection  is  not  argued,  and  will  be  treated  as  aban- 
doned. 

'*'"''  Under  these  assignments,  it  is  contended  by  counsel 
for  plaintiff  in  error  that  there  was  nothing  in  the  wording 
of  the  telegram  from  Merritt  to  Eastman  ("Eastman  Car- 
denas Close"),  to  suggest  such  damages  or  losses  as  testified 
to  by  Eastman,  and  no  special  circumstances  were  alleged  or 
shown  from  which  such  special  knowledge  could  be  imputed 
to  the  defendant  company.  It  is  contended  further  that  the 
defendant  company  cannot  be  charged  with  the  information 
furnished  by  the  message  from  Eastman  to  Merritt  ("offer 
650  Tampa  Nipe  Bay.  Answer  quick"),  because  it  was  not 
shown  that  the  same  operator  handled  both  messages,  or  that 
the  operator  sending  the  one  message  was  familiar  with  the 
contents  of  the  other  message;  and  that  a  telegraph  operator 
is  a  servant  and  not  an  agent  of  the  company. 

The  testimony  shows  that  Eastman  was  the  captain  and 
master  of  the  schooner  "Doris,"  and  plaintiffs  were  owners 
of  this  vessel.  Merritt,  one  of  the  plaintiffs,  was  a  ship  broker 
and  agent  for  the  schooner  at  Pensacola,  Florida.  The 
"Doris"  was  employed  in  the  lumber  business  between  the' 
gulf  ports  and  the  coast  of  Cuba.  While  this  vessel  was  at 
Cardenas,  Cuba,  Eastman  delivered  to  the  defendant  com- 
pany the  following  cable  message  for  transmission  to  Mer- 
ritt: 

"Cardenas,  Dec.  24th,  '05. 
"]\rerritt,  Pensacola. 

"Offer  650  Tampa  Nipe  Bay.     Answer  quick.     Eastman." 

This  message  was  delivered  to  Mr.  Merritt  at  his  rasidence, 
by  defendant's  messenger,  before  noon,  about  11  o'clock,  De- 
cember 25,  1905.  Up  to  1  o'clock  on  that  day,  the  only  opera- 
tor in  cliarge  of  and  at  work  in  defendant's  ofifice  was  II.  B. 
Piniiey.     Upon    receipt   of    this    message    that    day,    ]\Ierritt 
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wrote  on  the  back  of  it  his  intended  reply,  as  follows:  "East- 
man, Cardenas,  Close."  ^'^**  lie  then  went  to  the  telephone 
in  his  house  and  called  up  the  Western  Union  office  and  asked 
for  the  operator.  Pinney  answered.  Merritt  asked  if  Fin- 
ney would  take  a  message,  and  repeated  the  message:  "East- 
man, Cardenas,  Close."  He  testified:  "There  was  some 
difficulty  in  the  operator  understanding  it,  and  I  repeated  it 
to  him,  and  requested  him  to  repeat  it  to  me."  Merritt  testi- 
fied that  the  operator  repeated  the  message  correctly,  as  it  is 
written  above.  Merritt  says:  "I  went  down  to  the  foot  of 
the  steps  and  handed  the  telegram  upon  the  back  of  which  I 
had  written  'Eastman,  Cardenas,  Close'  to  the  Postal  boy, 
who  happened  to  be  at  the  house,  and  asked  him  if  he  was 
going  down  town.  I  had  already  asked  the  Western  Union 
boy  if  he  was  going  back,  and  he  said,  *No,'  he  had  some 
messages  to  deliver,  and  I  asked  the  Postal  boy — I  requested 
him  to  take  it  to  the  Western  Union  and  show  it  to  the  opera- 
tor, and  tell  him  that  was  the  message  I  had  just  phoned 
him  and  bring  me  the  original  message  back  next  morning." 
The  "Postal  boy"  testified  that  he  complied  with  Merritt 's 
request,  showing  the  message  written  by  Merritt  to  the  opera- 
tor, who  he  did  not  identify,  between  half-past  12  and  1 
o'clock  the  same  day.  He  testified  that  he  showed  the  mes- 
sage to  the  man  at  the  Western  Union  office  and  told  him, 
"Mr.  IMerritt  phoned  him  before,  and  he  wanted  to  make 
sure,  and  he  said  it  was  all  right."  The  message  was  re- 
turned to  ^lerritt  by  the  boy  the  next  morning.  This  mes- 
sage, reading  as  Merritt  said  he  wrote  it,  was  introduced  in 
evidence. 

Mr.  Pinney  testified  that  he  was  called  to  the  phone  to  an- 
swer ]\Ierritt's  call.  Merritt  said  he  had  a  cable  he  wanted 
to  phone.  "He  telephoned  it  to  me  and  I  telephoned  it  back 
to  him,  repeated  it  back  to  him."  Pinney  said  he  understood 
the  message  to  be:  "Eastman — Cardenas — Closed,"  and  then 
wrote  out  the  message,  as  received  by  him,  on  a  telegraph 
blank,  and  placed  the  same  ^"^^  on  file — on  the  hook — to  be 
sent.     This  message  as  offered  in  evidence  reads  as  follows : 

"Cable  The  Western  Union  Telegraph  Company. 
"Received  No.  Time  filed.  Check. 

Phoned  12  :40,  P.  M. 

3  Pensacola,  Chg.  ^M-M-ritt. 
"Pensacola,  Fla.  Dec.  '25. 

At  12  :r)2  P.  M.  Pensacola.  OriLri-.al. ' ' 


((  } 


"Eastman,  Cardenas  Closed. 

1.  C.   R.  M.  f:0 
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Pinnoy  testified  that  he  received  and  tiled  this  message  at 
12:40  P^  M. ;  that  the  lii^'ures  "12:52"  represent  the  time  it 
was  sent;  that  ho  did  not  send  this  message,  that  he  went  off 
duty  about  1  o'clock  that  day,  and  was  succeeded  by  another 
operator,  one  ]\Ic(luire,  who  sent  the  message  phoned  by  Mer- 
ritt  and  Mritten  by  I'inney,  and  that  the  Postal  boy  did  not 
bring  the  message  written  by  Merritt  to  the  Western  Union 
office  wliile  he  was  there. 

We  think  the  jury  could  reasonably  conclude  from  the  evi- 
dence tliat  the  "Postal  boy"  reached  the  Western  Union  office 
with  the  written  message  from  Merritt  before  the  phone  mes- 
sage was  transmitted  by  ]\IcGuire;  for  the  boy  said  he  handed 
the  message  w^ritten  by  Merritt  to  the  man  in  the  office,  and 
showed  liim  the  message  and  told  him  Mr.  Merritt  phoned 
him  before  and  wanted  to  make  sure,  and  the  man  in  the  of- 
fice said  it  was  all  right. 

If  the  man  in  the  office  was  McGuire,  he  saw  both  messages 
and  learned  the  nature  and  importance  of  them,  for  though 
he  may  not  have  known,  up  to  that  time,  anything  about  the 
earlier  message  from  Eastman,  the  message  from  Merritt  was 
written  on  the  back  of  the  message  from  Eastman. 

Even  if  the  company  was  not  bound  thus  with  notice  to  Mc- 
Guire of  the  terms  of  the  message  from  Eastman  "****  before 
the  transmission  of  the  message  from  Merritt,  we  think  there 
was  sufficient  evidence  from  which  the  jury  could  reasonably 
infer  that  Pinney  knew  the  nature  and  importance  of  both 
messages.  Pinney  said  there  was  no  receiving  clerk  working 
in  the  office  that  day,  which  was  a  holiday.  He  seems  to 
have  been  the  only  one  working  there  until  about  1  o'clock 
when  ]\IcGuire  came  on  duty.  The  message  from  Eastman 
was  received  by  ]\Ierritt  from  the  company's  office  while  Pin- 
ney was  on  duty  there.  Pinney  must  have  handled  the 
Eastman  message  and  learned  the  contents  of  it,  for  he  sent 
it  out  to  be  delivered  to  Merritt,  and  Pinney  knew  the  terms 
of  the  ^lerritt  message  for  he  received  it  over  the  phone.  If 
Pinney.  aiul  not  j\IcGuire,  received  the  written  message  from 
]\I('rrilt.  by  the  hand  of  the  Postal  boy,  he  became  acquainted 
with  tlio  Eastman  message,  upon  which  the  Merritt  message 
was  written.  If  Pinney  knew  the  contents  of  both  messages, 
it  Would  make  no  ditt'erence.  so  far  as  notice  to  the  company 
is  conct^rned,  that  McGuire  sent  the  message  from  Merritt  to 
Eastman  without  knowledge  of  the  contents  of  the  message 
from  Eastman  to  .Merritt;  for  Pinney  wrote  the  ^Merritt  mes- 
sage as  sent  by  McGuire,  and  that  message  was  practically 
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sent  when  it  was  written  by  Pinney  and  filed  to  be  sent  by 
McGuire.  McGuire  sent  what  Pinney  wrote.  We  conclude, 
therefore,  that  the  same  operator  handled  both  messages  and 
was  familiar  with  the  contents  of  them. 

Let  us  consider  the  contention  that  there  was  nothing  in  the 
wording  of  the  telegram  from  Merritt  to  Eastman  to  suggest 
such  damages  or  losses  as  testified  to  by  Eastman,  or  that  the 
injury  alleged  was  not  in  the  contemplation  of  the  parties 
when  the  message  was  delivered  for  transmission. 

The  rule  in  this  state,  as  to  the  measure  of  damages  in  ac- 
tions against  telegraph  companies  for  negligence  in  "**^  the 
transmission  or  delivery  of  messages  is  that  formulated  in  an 
early  English  case — Iladley  v.  Baxendale,  9  Ex.  341 — "where 
1\vo  parties  have  made  a  contract,  which  one  of  them  has 
])roken,  the  damages  which  the  other  party  ought  to  receive 
in  respect  of  such  breach  of  contract  should  be  either  such 
as  may  fairly  and  substantially  be  considered  as  arising 
naturally,  i.  e.,  according  to  the  usual  course  of  things  from 
such  breach  of  contract  itself,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both  parties, 
at  the  time  they  made  the  contract,  as  the  probable  result  of 
the  breach  of  it":  Western  Union  Tel.  Co.  v.  Wilson,  32  Pla. 
527,  37  Am.  St.  Rep.  125.  14  South.  1,  22  L.  R.  A.  434.  This 
rule  is  applied  here  whether  the  particular  action  is  ex  con- 
tractu or  ex  delicto. 

In  Western  Union  Tel.  Co.  v.  Milton,  53  Fla.  484,  125  Am. 
St.  Rep.  1077,  43  South.  495,  11  L.  R.  A.,  N.  S.,  560,  the  rule 
is  stated  thus:  "In  an  action  in  tort  against  a  telegraph  com- 
pany for  the  breach  of  a  public  duty  in  negligently  trans- 
mitting an  incorrect  copy  of  a  message  delivered  to  it  for 
transmission,  the  damages  that  can  be  recovered  are  for  the 
loss  or  injury  sustained  by  the  plaintiff  as  a  proximate  con- 
sequence of  the  defendant's  negligent  act.  which  consequences 
were  contemplated,  or  should  have  been  contemplated,  as  prob- 
able or  likely  to  follow  the  negligence." 

It  follows,  therefore,  that  where  the  message  as  delivered 
for  transmission  is  in  cipher  and  unintelligible  except  to  the 
st'iuler  and  addressee,  and  no  explanation  made  to  the  opera- 
tor as  to  its  imriort  and  importance,  the  telegraph  eon]})any 
is  liable  for  default  in  transmitting  it  correctly  to  pay  uom- 
iiial  damages  only,  or,  at  most,  the  sum  paid  for  its  trans- 
mission and  delivery.  AVhere  the  message  affords  the  oiil>' 
evidence  of  its  import  and  importance,  iind  the  company  is 
not  otherwise  advised  thereof,  although  it  may  be  couched  in 
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unusual,  abbreviated  or  tcdinical  language,  yet,  if  it  be  suf- 
ficiently i>lain  to  indicate  its  nature  and  importance,  that  is, 
that  it  '*'*^  relates  to  a  business  transaction  of  importance 
and  that  a  pecuniary  loss  will  probably  result  unless  it  is 
promptly  and  correctly  transmitted,  recovery  will  not  be  lim- 
ited to  nominal  damages:  Jones  on  Telegraph  and  Telephone 
Companies,  510;  2  Thompson's  Commentaries  on  the  Law  of 
Negligence,  sec.  2469;  3  Sutherland  on  Damages,  sec.  970;  27 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1063. 

It  is  not  essential  that  the  message  disclose  all  the  details 
of  the  transaction  to  which  it  relates  nor  the  particular  busi- 
ness intended.  The  rule  in  Hadley  v.  Baxendale,  9  Ex,  311, 
therefore  does  not  require  that  the  parties  must  have  con- 
templated the  actual  damages  which  are  to  be  allowed,  but 
such  as  may  reasonably  be  supposed  to  have  been  contemplated. 
It  is  not  essential  that  the  particular  loss  or  injury  sustained 
was  contemplated,  but  the  company  is  liable  if  the  loss  sus- 
tained should  have  been  contemplated  as  a  probable  and  proxi- 
mate result  of  its  negligence :  Western  Union  Tel.  Co.  v. 
Milton,  53  Fla.  481,  125  Am.  St.  Rep.  1077,  43  South.  495, 
11  L.  R.  A.,  N.  S.,  560.  As  was  well  said  by  Chief  Justice 
Earl  in  Leonard  v.  New  York  etc.  Tel.  Co.,  41  N.  Y.  544,  1 
Am.  Rep.  446:  "Parties  entering  into  contracts  usually  con- 
template that  they  will  be  performed,  and  not  that  they  will 
be  violated.  They  very  rarely  actually  contemplate  any 
damages,  which  would  flow  from  any  breach,  and  very  fre- 
quently have  not  sufficient  information  to  know  what  such 
damages  would  be.  As  both  parties  are  usually  equally  bound 
to  know  and  be  informed  of  the  facts  pertaining  to  the  ex- 
ecution or  breach  of  a  contract,  which  they  have  entered  into, 
I  think  a  more  precise  statement  of  this  rule  is,  that  a  party 
is  liable  for  all  the  direct  damages  which  both  parties  to  the 
contract  would  have  contemplated  as  flowing  from  its  breach, 
if  at  tlie  time  they  entered  into  it  they  had  bestowed  proper 
attention  upon  the  subject,  and  had  been  fully  informed  of 
the  facts." 

When  the  message  does  not  contain  words  sufficiently  plain 
to  indicate  its  nature  and  importance,  but  the  company  ac- 
quires this  knowledge  from  extrinsic  facts  at  the  ^^^  time 
the  contract  of  sending  is  made,  it  will  be  liable  for  a  failure 
to  send  the  message  accurately  and  promptly  just  the  same 
as  if  it  showed  this  fact  on  its  face.  In  determining  whether 
the  company  had  information  of  the  importance  of  the  mes- 
sage, or  the  necessity  for  its  prompt  and  correct  transmission, 
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the  court  and  jury  may  consider  the  surrounding  circum- 
stances, particularly  the  fact  that  the  operator  knew,  or  ought 
to  have  known,  of  the  general  nature  of  the  message  from 
otlier  messages  handled  by  him,  relating  to  the  same  trans- 
action: Western  Union  Tel.  Co.  v.  IMilton,  53  Fla.  484,  125 
Am.  St.  Rep.  1077,  43  South.  495,  11  L.  R.  A.,  N.  S.,  5G0; 
27  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  10G4. 

Wliere  there  is  doubt  as  to  whetlier  the  words  contained  in 
the  message  were  sufficient  to  indicate  its  importance,  and 
whether  this  is  true  with  respect  of  the  operator,  or  wliether 
the  latter  was  made  more  certain  of  its  nature  and  importance 
by  extrinsic  facts,  are  questions  for  the  jury:  Jones  on  Tele- 
graph and  Telephones,  sec.  527;  Pope  v.  Western  Union  Tel. 
Co.,  14  111.  App.  531. 

We  do  not  think  the  message,  reading,  "Eastman,  Cardenas 
Close,"  which,  it  is  charged,  the  defendant  negligently  trans- 
milted,  is  sufficiently  plain  to  have  indicated  to  the  com- 
pany's agent  that  it  was  of  importance,  or  to  have  apprised 
the  company  that  a  pecuniary  loss  would  probabl}^  result 
from  an  incorrect  transmission  of  it.  But  this  message,  read 
in  the  light  of  the  evidence  furnished  by  the  earlier  message, 
"Offer  650  Tampa  Nipe  Bay,  answer  quick,"  clearly  showed 
to  the  company's  operator  that  it  related  to  a  business  trans- 
action of  importance,  and  that  a  pecuniary  loss  would  prob- 
ably result,  unless  it  was  promptly  and  correctly  transmitted. 
The  earlier  message  from  Eastman  to  ]\Ierritt  submitted  an 
offer  of  some  kind.  The  words  "offer  650  Tampa  Nipe  Bay" 
show  that  the  offer  was  about  some  business  matter  of  pe- 
cuniary nature  concerning  the  places  named.  The  '^^^  words 
"answer  quick"  show  the  importance  of  the  business  matter, 
and  the  necessity  for  promptness  and  correctness  in  the  trans- 
mission and  delivery  of  the  message.  The  request  for  a 
quick  answer  concerning  this  offer  clearly  called  for  a  prompt 
acceptance  or  rejection  of  the  offer.  The  message  from  ]Mer- 
ritt  to  Eastman  was  an  acceptance  or  rejection  of  this  im- 
portant business  offer.  Besides  the  information  furnished  by 
the  language  of  these  messages,  the  evidence  in  this  case 
shows  that  Merritt  was  in  the  habit  of  sending  messages  by 
the  defendant  company's  wire.  He  was  so  well  and  favorably 
known  to  the  compan}^  that  he  had  an  arrangement  with  the 
company  b}'  which  the  tolls  on  his  messages  were  charged  to 
him  and  collected  from  him  at  stated  periods.  lie  was  a 
trusted  customer  of  the  company. 

It  is  not  essential,  as  we  have  seen,  that  the  messauo  dis- 
close all  the  details  of  the  transaction  to  which  it  rclales,  ur 
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the  particular  business  iiitondod.  Suppose  the  words  of  the 
message  unexplained  did  not  inform  the  operator  that  East- 
man was  the  master  of  the  ship  "Doris,"  and  that  he  had 
been  offered  six  dollars  and  fiftj'  cents  per  thousand  feet  for 
conveying  lumber  from  Tampa  to  Nipe  Bay,  would  that  justify 
him  in  contemplating,  within  the  rule  in  the  Hadley  case, 
no  damages  as  a  result  of  his  negligence  or  omission  of  duty 
in  ])romptly  and  correctly  sending  it  forward?  As  was  said 
in  Tostal  Tel.  Cable  Co.  v.  Lathrop,  131  111.  575,  19  Am.  St. 
Rep.  55,  23  N.  E.  583,  7  L.  R.  A.  474:  "It  certainly  cannot 
be  contended  that  the  agent  must  be  informed  of  all  the  facts 
and  circumstances  pertaining  to  a  transaction  referred  to  in  a 
telegram,  which  are  known  by  the  parties  themselves  to  make 
his  company  liable  for  more  than  nominal  damages.  If  it 
should  be  so  held,  the  telegraph  would  cease  to  be  of  prac- 
tical reliability  in  the  commercial  world." 

The  messages  in  this  case  are  not  cipher  messages.  They 
were  sufficiently  explicit  and  clear  to  charge  the  '^^^  company 
with  substantial  damages,  and  the  court  did  not  err  in  per- 
mitting the  witness  Eastman  to  state  these  damages. 

The  second  assignment  of  error  is,  that  the  court  erred  in 
permitting  the  witness  Eastman  to  give  the  meaning  of  the 
following  telegram  received  by  him  of  the  twenty-third  day 
of  December,  1905,  directed  to  the  schooner  "Doris": 

"Havana  Done  23, 

"Schooner  Doris.  Offer  you  650  Tampa  Nipe.  Answer. 
Pratt." 

The  plaintiff  had  introduced  testimony,  by  the  witness  East- 
man, that  he  was  captain  of  the  schooner  "Doris";  that  the 
schooner  was  engaged  in  the  lumber  trade  between  the  coast 
of  Cuba  and  the  Gulf  ports,  and  that  Pratt  was  in  the  ship 
brokerage  business  at  Havana,  and  broker  for  Eastman;  that 
witness  had  received  the  above  telegram,  and  w^as  familiar 
with  the  business  of  making  charter-parties,  and  that  said 
telegram  had  a  well-understood  meaning  between  people  en- 
gaged in  the  business  of  making  charter-parties  at  that  time. 
The  i»laintiffs  then  propounded  to  Eastman  the  following 
question:  "State  what  that  meaning  was."  Defendant  ob- 
jected to  the  interpretation  of  the  witness  in  regard  to  the 
meaning  of  the  telegram.  The  court  overruled  the  objection 
and  the  witness  answered:  "That  meaning  is  that  he  would 
pay  me  six  dollars  and  fifty  cents  per  thousand  for  a  cargo 
of  lumber  from  Tampa  to  Nipe  Bay." 
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The  witness  did  not  give  his  construction  or  interpretation 
of  the  message.  He  interpreted  the  writing  in  accordance 
Avith  the  recognized  meaning  of  the  words  as  used  in  the 
trade  or  business  out  of  which  the  transaction  arose.  The  ex- 
planations were  not  inconsistent  with  the  written  terms.  The 
abbreviated  expressions  and  figures  in  the  telegram  being  a 
sort  of  mercantile  shorthand  were  intelligible  to  the  parties 
themselves  and  to  those  of  the  particular  business  in  which 
the  parties  were  '^^^  engaged,  but  were  unintelligible,  to  a 
certain  extent,  to  persons  not  somewhat  familiar  with  such 
business.  The  witness  merely  translated  the  writing,  for  the 
benefit  of  the  jury,  from  the  language  of  the  trade  into  the 
language  of  people  generally.  There  was  no  error:  9  Ency. 
of  Ev.  390;  Maurin  v.  Lyon,  69  Minn.  257,  65  Am.  St.  Rep. 
568,  72  N.  W.  72 ;  Western  Union  Tel.  Co.  v.  Collins,  45  Kan. 
88.  25  Pac.  187,  10  L.  R.  A.  515;  Lane  v.  Union  Nat.  Bank 
of  Massillion,  3  Ind.  App.  299,  29  N.  E.  613 ;  Hinote  v.  Brig- 
man,  44  Fla.  589,  33  South.  303. 

The  fourth  assignment  of  error  challenges  the  correctness 
of  the  following  instruction:  "The  burden  of  proving  that  a 
telephone  message  was  transmitted  before  a  written  message 
confirming  such  telephone  message  was  received  by  defend- 
ant, if  such  written  message  was  received  by  it,  is  upon  the 
defendant,  and  a  mere  notation  of  time  sent,  made  by  de- 
fendant's agent  on  the  telephone  message  as  written  down 
by  an  operator  of  the  defendant,  is  not  evidence  of  such  fact, 
where  such  notation  was  not  made  in  the  presence  of  the 
sender  of  the  message." 

We  think  the  court  erred  in  giving  that  part  of  the  in- 
struction which  had  the  effect  of  withdrawing  from  the  con- 
sideration of  the  jury  the  notation  of  time  when  the  message 
was  sent. 

Mr.  Pinney,  the  telegraph  operator,  testified  that  he  re- 
ceived the  telegraph  message  as  "closed,"  wrote  the  message 
on  a  telegraph  blank,  and  put  the  message  on  the  hook  that 
it  might  be  sent.  He  put  the  figures  "12:40"  on  the  mes- 
sage at  the  time  he  received  it.  He  did  not  send  the  message 
and  was  not  present  when  it  was  sent.  He  said  the  messatie 
was  sent  by  INIcGuire,  who  came  on  duty  as  Pinney  went  olf 
duty.  Tlie  message,  when  introduced  in  evidence,  showed 
the  figures  "12:52"  written  thereon.  Pinney  was  asked  what 
the  figures  meant.  He  testified  that  the  figures  "12:40'' 
showed  the  time  he  received  "^^"^  the  message  for  transmission, 
and  the  figures  "12:52"  represented  the  time  when  the  nics- 
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sa^e  was  sent.  This  testimony  was  not  objected  to  by  the 
plaintiffs.  They  soiigfht  to  withdraw  it  from  the  considera- 
tion of  the  jury  by  the  charge  given  at  their  request. 

In  support  of  the  charge  counsel  say  that  "in  order  to 
control  the  effect  of  the  notation  or  memorandum  made  on 
the  paper  by  another  person  not  a  witness,  without  the  knowl- 
edge of  plaintill's,  requested  an  instruction  that  the  mere 
notation  of  time  sent  made  under  such  circumstances  by  a 
person  not  a  witness  was  not  evidence  of  the  fact.  The  in- 
struction withdrew  nothing  from  the  jury  except  this  mere 
notation,  and,  as  it  was  purely  hearsay,  it  was  pi'oper  to  so 
withdraw  it.  The  request  to  charge  was  equivalent  to  a  mo- 
tion to  strike,  and  giving  it,  equivalent  to  granting  the 
motion."  Counsel  contend  that  the  principle  announced  in 
Roberson  v.  State,  40  Fla.  509,  24  South.  474,  headnote  12, 
is  applicable  here.  The  language  of  the  headnote  referred  to 
is  as  follows:  "If  evidence  introduced  tends  to  prove  an  ir- 
relevant or  imm.aterial  fact,  as  well  as  one  material  and 
relevant,  the  court  properly  refuses  an  instruction  withdraw- 
ing such  evidence  entirely  from  the  consideration  of  the  jury, 
but  errs  if  it  refuses  an  instruction  properly  framed,  limiting 
the  consideration  of  such  evidence  by  the  jur.y,  to  its  legiti- 
mate purpose."  The  evidence  furnished  by  the  notation  of 
the  time  sent  as  testified  by  witness  was  not  irrelevant  or 
immaterial.  Upon  the  question  of  the  negligence  of  defendant, 
it  became  important  to  know  whether  the  written  message 
confirming  the  telephone  message  was  received  by  defendant 
before  the  telephone  message  was  transmitted.  The  charge 
given  by  the  court  placed  the  burden  of  proving  this  fact 
upon  the  defendant;  and  yet  the  same  charge  withdrew  evi- 
dence of  the  time  when  the  telephone  message  was  sent  from 
the  consideration  of  the  jury.  It  is  true  that  the  witness  did 
not  "***  himself  write  the  figures  "12:52,"  the  notation  of 
time  when  the  message  was  sent.  It  is  true  another  operator 
made  this  notation.  But  the  plaintiff  made  objection  to  this 
testimony  on  the  ground  of  hearsay,  or  that  the  best  evi- 
dence should  be  produced.  No  objection  to  the  admi'-^sion  of 
this  testimony  was  made  at  all.  The  evidence  was  admitted 
as  it  were  by  consent:  Sims  v.  State,  54  Fla.  100,  44  South. 
737;  McSwain  v.  Howell,  29  Fla.  248,  10  South.  588.  Had 
an  objection  of  tliis  kind  been  made,  the  defendant  would 
have  been  given  an  opportunity  to  produce  the  best  evidence 
or  to  invoke  the  rule  insisted  upon  by  the  plaintiffs  wlien 
they  successfully  asked  to  have  explained  to  the  jury  the 
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meaning  of  the  abbreviated  expressions  and  fijjures  found  ia 
the  telegram  from  Pratt  to  the  schooner  "Doris."  It  is  not 
clear  that  Pinney,  who  was  shown  to  be  a  telegraph  operator, 
was  not  competent  to  explain  the  meaning  of  the  notation 
of  time  written  on  the  message  by  the  operator  who  worked 
in  the  same  office  with  him. 

The  fifth,  sixth,  seventh  and  eighth  as.signments  of  error 
have  been  argued  and  will  be  considered  together.  The  de- 
fendant requested  the  court  to  give  the  following  instruction : 
"(12)  If  you  find  from  the  evidence  that  on  or  about  the 
25th  day  of  December,  1905,  the  plaintiffs  or  some  one  in 
their  behalf,  at  about  the  hour  of  12  :40  p.  m.  called  up  the 
offi  e  of  the  defendant  at  Pensacola,  Florida,  by  and  over 
the  telephone,  and  that  the  call  was  answered  by  an  employe 
of  the  defendant,  and  the  person  calling  over  the  telephone 
thereupon  directed  that  a  cable  be  sent  in  words  and  figures 
as  follows,  to-wit:  'Eastman,  Cardenas,  Closed,'  and  that  the 
message  was  transmitted  as  delivered  to  the  defendant,  then 
the  defendant  is  not  guilty."  But  the  court  added  to  said 
instruction,  after  the  word  "closed,"  the  words  "and  that 
there  was  no  written  or  other  notice  to  the  defendant  that  the 
final  word  was  'close,'  "  and  gave  the  "*'^^  said  instruction 
with  the  said  additional  words  inserted  therein,  to  which  ac- 
tion of  the  court  the  defendant  did  then  and  there  except. 

This  charge  as  requested  omitted  reference  to  a  part  of  the 
testimony.  The  addition  made  by  the  court  supplied  this 
defect,  but  it  would  be  safer  to  properly  confine  the  time  when 
the  written  or  other  notice  was  given  to  defendant  that  the 
final  word  was  "close,"  if  it  be  found  by  the  jury  that  such 
notice  was  given. 

This  disposes  of  the  objections  to  similar  additions  made 
by  the  court  to  other  charges  given  at  request  of  defendant. 

The  ninth  and  tenth  assignments  challenge  the  sufficiency 
of  the  evidence  to  support  the  verdict.  As  this  case  must  be 
sent  back  for  another  trial,  we  will  not  express  an  opinion 
on  the  sufficiency  of  the  evidence. 

The  eleventh  and  twelfth  assignments  of  error  are  based 
upon  the  action  of  the  court  in  overruling  the  motion  of  de- 
fendant to  strike  certain  parts  of  the  amended  declaration. 
The  parts  of  the  amended  declaration  sought  to  be  stricken 
by  this  motion,  explanatory  of  the  meaning  of  the  telegrams, 
are  not  improperly  used  to  make  the  declaration  more  intel- 
ligible to  the  court  and  jury,  and  to  make  out  the  cause  of 
action  of  plaintiff. 
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Another  part  of  the  amended  declaration  sought  to  be 
stricken  allep;es  that  the  offered  charter  would  have  been 
closed  and  the  voyap:e  would  have  been  performed  had  the 
telegram  ])een  transmitted  and  delivered  to  Eastman  in  the 
same  language  as  it  was  delivered  to  the  defendant.  This 
allegation  of  the  declaration  is  proper  in  order  to  show  the 
proximate  cause  of  the  injury,  as  the  plaintiff  must  allege 
that  llie  negligence  of  the  defendant  in  transmitting  the  mes- 
sage was  the  proximate  cause  of  the  injury:  21  Ency.  of  PI. 
&  Pr.  514. 

The  thirteenth  and  fourteenth  assignments  rest  upon  the 
action  of  the  court  in  overruling  the  demurrer  to  the 
4f)o  original  and  amended  declaration.  The  amendment  cured 
the  defect  in  the  original  declaration,  and  we  will  consider 
only  the  objections  urged  to  the  amended  declaration. 

The  first  ground  of  demurrer  is  too  general.  Eastman  was 
not  required  to  "take  any  care  to  ascertain  the  correctness 
or  incorrectness  of  the  message  received  in  answer  to  his 
cablegram."  This  disposes  of  the  eighth  ground  of  the  de- 
murrer. 

The  declaration  shows  that  the  person  who  offered  to  char- 
ter the  vessel  "Doris,"  "was  able  ....  to  charter  the  said 
vessel  for  six  dollars  and  fifty  cents  per  thousand  feet  of 
lumber  which  could  be  carried  as  a  cargo  by  said  vessel  from 
Tampa  to  Nipe  Bay."  This  disposes  of  the  ninth  ground  of 
the  demurrer. 

The  tenth  ground  of  the  demurrer  is  as  follows:  "The 
declaration  does  not  show  that  the  person  alleged  to  have 
made  the  offer  of  six  dollars  and  fifty  cents  per  thousand  feet 
for  the  vessel  from  Tampa  to  Nipe  Bay  ever  refused  to  make 
and  carry  out  said  contract,  or  after  the  time  the  captain  of 
the  schooner  ascertained  that  the  mistake  had  been  made  in 
the  trail  sin  issi  on  of  the  message  to  him  from  Tampa,  as  al- 
leged in  the  declaration."  The  plaintiff  does  not  claim  dam- 
ages for  a  refusal  to  carry  out  a  contract  by  the  person 
offering  to  charter  the  schooner  "Doris."  The  declaration 
alleges  that  the  captain  of  said  vessel  declined  the  offer  of 
tlie  person  to  cliarter  the  said  vessel,  because  the  defendant 
company  negligently  and  carelessly  altered  the  message  trans- 
mitted and  delivered  to  the  captain,  that  he  understood  l\v 
the  message  delivered  to  him  that  he  was  not  authorized  to 
close  the  charter  offered  to  him.  This  disposes  of  this  ground 
of  the  demurrer. 

We  think  the  der-laralirm  does  allege  "that  the  mistake 
said  to  have  been  iiiade  in  the  telegram  as  delivered  to  the 
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captain  of  the  schooner  was  caused  by  the  neglitjcnce  ^^*  of 
the  company,"  and  so  falls  the  fourteenth  ground  of  the  de- 
murrer. 

The  other  grounds  of  demurrer  relied  upon  seem  to  be  di- 
rected to  the  bill  of  particulars  and  to  the  question  of  dam- 
ages. A  demurrer  does  not  lie  to  a  bill  of  particulars.  A 
demurrer  does  not  reach  the  question  of  damages  if  the  dec- 
laration shows  a  valid  claim  to  any  damages  whatever:  P>or- 
den  V.  Western  Union  Tel.  Co.,  32  Fla.  391,  13  South.  S7G ; 
Cline  V.  Tampa  Water  Works  Co.,  46  Fla.  459,  35  South.  8; 
Western  Union  Tel.  Co.  v.  Wells,  50  Fla.  474,  111  Am.  St. 
Rep.  129,  39  South.  838,  2  L.  R.  A.,  N.  S.,  1072;  7  Am.  & 
Eng.  Ann.  Cas.  531;  Western  Union  Tel.  Co.  v.  Milton,  53 
Fla.  484,  125  Am.  St.  Rep.  1077,  43  South.  495,  11  L.  R.  A., 
N.  S.,  560,  and  cases  there  cited. 

The  fifteenth  and  sixteenth  assignments  of  error  are  predi- 
cated upon  the  denial  by  the  court  of  defendant's  motion  to 
compel  the  plaintiffs  to  amend  and  reform  their  original  and 
amended  declaration,  so  that  it  W'ould  claim  as  damages  only 
the  amount  paid  for  sending  the  telegram. 

When  the  message  is  taken  with  the  one  to  which  it  was  ;; 
repl}^  it  is  sutBcient  to  apprise  the  defendant  that  it  related 
to  a  business  matter  of  importance  and  to  require  attention 
to  its  consequences.  Under  these  circumstances  if  the  negli- 
gence of  the  defendant  was  the  proximate  cause  of  the  loss  of 
the  plaintiff,  the  defendant  is  liable  for  all  the  injurious  con- 
sequences of  the  negligence  that  should  have  been  contem- 
plated, if  such  attention  had  been  given  to  the  message  as 
its  terms  indicated  it  was  entitled  to.  The  motion  was  prop- 
erly denied.  The  motion,  however,  should  have  stated  that 
the  declaration  was  so  framed  as  to  prejudice,  embarrass  or 
delay  a  fair  trial  of  the  case. 

The  judgment  is  reversed. 

Shackleford,  C.  J.,  and  Whitfield,  J.,  concur. 

403  COCKRELL,  J.,  Concurring.  I  concur  in  the  main 
with  the  opinion  prepared  by  Mr.  Justice  Parkliill. 

There  is  a  difficulty  disclosed  on  the  record,  though  not 
properly  presented,  that  gives  me  much  concern.  I  cannot 
free  my  mind  from  the  thought  that  the  real  negligence  c;i us- 
ing the  loss  was  first  the  selection  by  ^lerritt  of  the  itiapt 
word  "close,"  which  as  written  presents  ambiguous  meanin-s. 
and,  secondly,  the  peculiar  construction  placed  by  Eastman 
upon,  the  word  "closed."     No  cipher  is  involved,  merely  the 
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usual  mcnnin.ix  of  ordiiinry  Endish  words,  and  it  would  seem 
that  tho  latter  word  presents  as  clearly  the  meaning  intended 
to  be  conveyed  as  the  former, 

TTOrKEK.  J.,  roncurrin^.  -In  the  case  of  "Western  Union 
Tel.  Co.  V.  Milton,  5.3  Fla.  484,  125  Am.  St.  Rep.  1077,  43 
South.  405.  11  L.  R.  A.,  N.  S.,  5G0,  this  court  ailRrmed  the 
rule  that  if  a  declaration  entitled  the  plaintiff  to  recover  even 
nominal  dniiia^cs,  a  demurrer  thereto  will  not  lie,  even  though 
it  claims  other  or  greater  damages  than  the  case  made  may 
legally  entitle  the  plaintiff  to  recover.  Such  a  question  is 
properly  raised  by  objections  to  testimony  at  the  trial,  by  in- 
structions to  the  jury,  or  by  requiring  the  declaration  to  be 
reformed. 

The  question  of  the  sufficiency  of  the  declaration  to  entitle 
the  plaintiffs  to  recover  other  than  nominal  damages  was,  I 
tliiiik,  properly  raised  by  objections  to  some  of  the  testimony 
(Wfered  and  which  are  embraced  in  the  assignments  of  error. 

This  court  has  repeatedly  held  that  a  declaration  in  an  ac- 
tion at  law  should  allege  distinctly  every  fact  that  is  essential 
to  the  plaintiffs'  right  of  action:  Milligan  v.  ^'"^^  Keyser,  52 
Fla.  331.  42  South.  367;  Royal  Phosphate  Co.  v.  Van  Ness, 
53  Fla.  135,  43  South.  916. 

In  the  instant  case  the  telegram  sent  by  Eastman,  the  mas- 
ter of  the  vessel,  from  Cardenas,  to  Merritt.  at  Pensacola, 
Florida,  is  as  follows:  "Offer  650  Tampa  Nipe  Bay.  Answer 
(luick."  Tho  answer  was  "close";  and  it  is  alleged  that  this 
was  incorrectly  sent  "closed."  It  seems  to  me  that  these 
words,  unexplained,  are  unintelligible  to  the  ordinary  reader, 
and  do  not  convey  to  the  mind  any  notion  whatever  that 
Ivistman  was  the  master  of  the  ship  "Doris,"  and  that  he 
liad  Ijoon  offered  six  dollars  and  fifty  cents  per  thousand  feet 
for  carrying  lumber  from  Tampa  to  Nipe  Bay,  or  that  they 
related  to  a  business  transaction  of  much  importance,  and 
that  a  loss  would  probably  result  unless  they  were  properly 
and  correctly  transmitted.  There  is  no  allegation  in  the  dec- 
laration that  the  agent  of  the  defendant  knew  its  import  or 
that  he  was  advised  of  circumstances  which  would  put  him 
on  notii'e  that  the  message  involved  matters  where  consider- 
able viilucs  wore  involved.  In  the  case  of  "Western  Union 
Tel.  Co.  V.  jMiHon,  53  Fla.  484,  125  Am.  St.  Rep.  1077,  43 
South.  495,  11  L.  R.  A.,  N.  S.,  560,  the  declaration  sets  out 
the  telegram  from  John  Milton  to  Geo.  H.  McFadden  & 
Brothers  An-ency,  and  alleges  that  "Geo.  H.  McFadden  & 
Bros.  Agency  was  engaged  in  the  business  of  purchasing  and 
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selling  cotton  on  and  before  said  date  (raessaf!;e),  and  tlie 
said  words  'one  hundred  and  seventy-five'  meant  175  bales 
of  cotton  which  plaintiff  had  that  day  purchased  for  the  ac- 
count of  the  said  Geo.  H.  McFadden  &  Bros.  Agency,  and 
that  Geo.  II.  i\IcPudden  &  Bros.  Agency  was  engaged  in 
dealing  in  cotton,  and  that  plaintiff  had  been  engaged  in 
shipping  cotton  to  and  buying  cotton  for  said  agency  was 
well  known  to  the  said  defendant."  In  the  body  of  the  opin- 
ion, page  500,  it  is  said:  "It  is  further  alleged  that  defend- 
ant well  knew  that  George  II.  McFadden  &  Brothers  Agency 
was  engaged  in  dealing  in  cotton,  and  that  the  plaintiff  had 
been  engaged  in  shipping  cotton  to  and  buying  cotton  for 
said  '*•**  agency."  This  shows  how  the  court  understood  the 
declaration  in  that  case.     (See,  also,  p.  505.) 

In  the  case  of  Western  Union  Tel.  Co.  v.  Wilson,  32  Fla. 
527,  37  Am.  St.  Rep.  125,  14  South.  1,  22  L.  R.  A.  434,  this 
court  held:  "The  liability  of  a  telegraph  company  for  fail- 
ure to  transmit  and  deliver  a  message  written  in  unexplained 
cipher,  or  in  language  unintelligible  except  to  those  having  a 
key  to  its  hidden  meaning,  is  for  nominal  damages,  or,  at 
most,  for  the  sum  paid  as  the  price  for  its  transmission  and 
delivery."  In  that  case  this  court  held  the  rule  in  Iladley 
v.  Baxendale,  9  Ex.  341,  applicable  to  suits  on  the  contracts 
of  telegraph  companies  for  the  transmission  of  messages  over- 
ruling the  case  of  Western  Union  Tel.  Co.  v.  Hyer  Bros.,  22 
Fla.  637.  1  Am.  St.  Rep.  222,  1  South.  129.  The  court,  re- 
ferring to  the  decided  cases,  says  the  great  weight  of  author- 
ily  favors  this  view.  Since  the  case  of  Western  Union  Tel. 
Co.  V.  Wilson,  32  Fla.  527,  37  Am.  St.  Rep.  125,  14  South. 
1.  22  L.  R.  A.  434.  was  decided,  the  supreme  court  of  the 
United  States  in  Primrose  v.  Western  Union  Tel.  Co.,  154  U. 
S.  1,  14  Sup.  Ct.  Rep.  1098,  38  L.  ed.  883,  has  adopted  the 
same  rule:  See,  also.  Hill  v.  Western  Union  Tel.  Co.,  42  S. 
C.  367,  46  Am.  St.  Rep.  734,  and  note,  20  S.  E.  135.  This 
doctrine  is  recognized  in  Wastern  Union  Tel.  Co.  v.  ]Milton 
'53  Fla.  484.  125  Am.  St.  Rep.  1077,  43  South.  495,  11  L.  R. 
A..  X.  S.,  SCO),  on  page  501  of  the  opinion,  where  it  is  said: 
"In  an  action  in  tort  against  a  telegraph  company  for  breach 
of  a  public  duty  in  negligently  transmitting  an  incorrect 
copy  of  a  message  delivered  to  it  for  transmission,  the  dain- 
i\\zc>  that  can  be  recovered  are  for  the  loss  or  injury  sustained 
by  the  plaintiff  as  a  proximate  consequence  of  the  defend- 
ant's negligent  act,  which  consequence  the  parties  contem- 
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plated,  or  should  havp  contemplated,  as  probably  to  follow 
from  a  breach  of  the  duty." 

In  the  ease  of  Western  Union  Tel.  Co.  v.  McKinney,  2  Tex. 
App.  Civ.  Cas.,  sec.  644,  the  message  was  "Twenty  lumps, 
five  looms,  live  buffs,  five  bucks."  This  message  was  under- 
stood by  the  sender  to  mean,  and  would  ^^^  have  been  un- 
derstood by  the  person  to  whom  it  was  addressed  to  mean, 
that  the  latter  should  forward  to  the  former  certain  linen 
goods,  wliich  line  of  goods  the  sender  was  packing.  It  is 
said  in  the  opinion  that  the  message  does  not  disclose  its 
meaning  except  to  the  person  to  whom  it  was  directed,  and 
was  in  effect  a  cipher  message,  and  did  not  upon  its  face 
notify  the  company  that  it  was  of  pecuniary  value  or  im- 
portance. The  court  then  refers  to  the  rule  in  Hadley  v. 
Baxcndale,  9  Ex.  341,  as  adopted  in  that  state  and  as  ap- 
plicable to  the  case.  The  court  then  says:  "It  is,  therefore, 
the  law  of  this  state  ....  that  in  the  case  of  a  cipher  tele- 
gram the  sender  can  only  recover  for  a  failure  to  send  or 
deliver  nominal  damages,  unless  he  alleges  and  proves  that 
the  company,  at  the  time  of  receiving  such  telegram  for  trans- 
mission had  knowledge  that  it  was  of  value  and  importance." 

In  the  case  of  Capers  v.  Western  Union  Tel.  Co.,  71  S.  C. 
29,  50  S.  E.  537,  it  is  held  that  in  order  to  recover  damages 
from  a  telegraph  company  for  delay  in  delivery  of  a  tele- 
gram it  is  essential,  where  a  recovery  is  based  on  its  special 
nature,  that  knowledge  of  its  special  importance  should  ap- 
pear from  the  language  of  the  telegram,  or  that  it  be  alleged 
that  the  defendant  was  otherwise  informed  of  its  special  im- 
portance. In  this  case  the  telegram  was  in  these  words: 
"Beaufort,  S.  C.  2-29,  1904.  To  C.  W.  Butler.  No  letter 
received.  Send  to  Yemassee  conductor  in  morning.  W.  E. 
Capers":  See,  also,  21  Eney.  of  PI.  &  Pr.  516. 

Considering  the  unintelligible  character  of  the  words  used 
in  the  telegrams  in  the  instant  case,  I  think  that  in  order  for 
the  plaint iti's  to  be  entitled  to  recover  other  than  the  cost  of 
sending  the  telegrams  or  nominal  damages,  the  declaration 
should  have  alleged  that  the  defendant's  operator  wns  in- 
formed of  the  meaning  of  the  messages,  or  that  they  relatoil 
to  a  matter  of  business  of  importance,  and  that  this  should 
have  been  proven.  In  "*'***  so  holding  I  am  in  line  Avith  the 
rule  of  tliis  eoui't  which  we  have  referred  to  as  established  in 
the  cases  of  Milligan  v.  Keyser,  52  Fla.  331.  42  South.  367,  and 
Royal  Phosphate  Co.  v.  Van  Ness,  53  Fla.  135,  43  South. 
916,  in  which  it  is  hold  that  in  an  action  at  law  a  declaration 
should  allege  distinctly  every  fact  that  is  essential  to  the  plain- 
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tiff's  rij?ht  of  acftion.     In  other  respects,  I  concur  in  the  opin- 
ion of  Mr.  Justice  Parkhill. 

TAYLOR,  J.  I  concur  in  the  forojroinpr  opinion  of  ^Tr. 
Justice  Hocker,  except  that  I  think  that  the  rule  in  Iladh^y 
V.  Baxondale,  9  Ex.  341,  requires  that  the  mpssajre  involved 
in  such  cases,  in  the  absence  of  explanation  of  its  monniiicr, 
must  be  so  intelligible  that  the  telegraph  company  can  he  in- 
formed thereby,  not  only  that  it  relates  to  a  matter  of  "busi- 
ness importance,"  but  that  it  should  be  such  that  the  com- 
pany may  contemplate  and  see  from  its  terms  what  damages 
Avill  probabh^  result  from  their  failure  to  transmit  it  as  they 
contract  to  do.  Any  other  construction  of  the  rule  prac- 
tically emnseulates  it,  and  practically  overrules  the  case  of 
Western  T,^nion  Tel.  Co.  v.  Wilson,  32  Fla.  527.  37  Am.  St. 
Rep.  125,  14  South.  1,  22  L.  R.  A.  434,  where  the  reason  of 
the  rule  is  discussed  at  length. 


Unless  a  Telegraph  Company  has  Notice  from  a  IJessage  itself,  or 
from  the  information  furnished  with  it,  that  nondelivery  will  be  at- 
tended with  damages,  it  is  said  that  only  the  cost  of  the  message  can  be 
recovered  for  a  failure  to  send  or  transmit  it  properly  and  correctly: 
Kagy  V.  Western  Union  Tel.  Co.,  37  Ind.  App.  73,  117  Am.  St.  Eep.  278. 
It  is  but  a  reasonable  requirement  that  the  importance  of  a  cipher  mes- 
sage, and  of  its  speedy  as  well  as  accurate  transmission,  should  be 
known  to  the  receiving  operator,  if  the  company  is  to  be  held  re- 
sponsible for  serious  damages:  Cannon  v.  Western  Union  Tel.  Co.,  100 
I^.  C.  300,  6  Am.  St.  Eep.  590.  As  to  the  effect  of  a  stipulation  in  the 
message  releasing  the  company  from  liability  for  mistakes  in  trans- 
mission unless  the  message  is  repeated,  see  Western  Union  Tel.  Co.  v. 
Milton,  53  Fla.  4S4,  125  Am.  St.  Eep.  1077,  and  cases  cited  in  the  cross- 
reference  note  thereto. 

The  Damages  Eceoverahle  Against  a  Telegraph  Company  for  the  fail- 
ure to  transmit  and  deliver  messages  are  discussed  in  the  note  to 
Kagy  V.  Western  Union  Tel.  Co.,  117  Am.  St.  Eep.  286. 

Where  the  Terms  of  a  Telegraphic  Message  and  the  cireumstances 
known  to  the  company  when  the  message  was  presented  for  transmis- 
sion were  reasonably  sufficient  for  the  defendant  to  contemj^lare  <-herp- 
from  that  the  losses  sustained  by  the  plaintiff  would  probably  result 
from  a  negligent  transmission,  it  will  be  liable  in  damages  to  the 
amount  of  loss  directly  sustained  by  plaintiff  from  its  negligence. 
And  it  is  not  essential  that  the  particular  loss  sustained  was  contem- 
plated, it  being  sufficient  if  tlie  loss  sustained  should  have  been  con- 
templated as  a  probable  and  proximate  result  of  the  negligence:  West- 
ern Union  Tel.  Co.  v.  Milton,  53  Fla.  481,  125  Am.  St.  Eep.  Iu77. 
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TERRELL  v.  WIGGINS. 

[55   Fla.  59G,  46  South.  727.] 

CRIMINAL  LAW — Further  Enforcing  Sentence  Because  the 
Whole  has  not  been  Served  Within  the  Time  Fixed. — Where  on  habeas 
corpus  it  appears  that  the  ])etitioner  was  convicted  of  a  misdemeanor 
and  sentenced  to  imprisonment  in  the  county  jail  at  hard  labor  for 
twelve  months,  and  tliat  more  than  twelve  months  had  elapsed  since 
the  dnte  of  the  soutonce  under  which  the  petitioner  was  still  held  in 
cufitody.  but  it  also  appears  that  the  petitioner  has  actually  suffered 
only  about  one-sixth  of  the  term  of  imprisonment,  and  that  during  the 
balance  of  the  term  he  was  at  liberty  with  his  own  consent,  if  not  his 
own  request,  it  is  held  that  said  petitioner  is  not  entitled  to  be  dis- 
charged from  custody,     (p.  200.) 

(Syllabus  by  the  court.) 

J.  W.  Brady,  for  the  plaintiff  in  error. 

No  appearance  for  the  defendant  in  error. 

50«  nOCKER,  J.  On  the  1st  of  January,  1908,  the  fol- 
lowing petition  for  habeas  corpus  was  presented  to  the  judge 
of  the  sixth  judicial  circuit  of  Florida  in  and  for  Polk  county: 
"The  petition  of  W.  C.  Sprott,  a  citizen  of  said  county, 
humbly  complaining  shows  unto  your  honor  that  Ben  Terrell, 
a  ^'*'  person  of  color,  also  a  citizen  of  said  county  in  whom 
petitioner  has  an  interest,  is  illegally  deprived  of  his  liberty 
in  said  county  by  J.  R.  Wiggins,  sheriff  thereof,  and  Wig- 
gins &  Riggins,  a  firm,  whose  names  are  otherwise  unknown 
to  your  petitioner,  lessees  of  the  county  convicts  of  Polk 
county. 

"Petitioner  shows  that  the  said  Ben  Terrell  was  found 
guilty  on  a  plea  of  guilty  of  the  offense  of  carrying  on  the 
business  of  a  dealer  in  liquors  in  Polk  county,  which  county 
had  voted  against  the  sale  of  liquors  in  Polk  county  on  the 
5th  day  of  December,  1906,  in  the  county  court  of  Polk  county 
on  an  information  tiled  therein  on  the  sixth  day  of  October, 
1906,  a  ccrtitied  copy  of  which  information  is  hereto  attached, 
and  made  a  part  of  this  petition. 

"That  on  said  5th  day  of  December,  1906,  in  open  court 
in  said  county  court  the  said  Ben  Terrell  was  sentenced  by 
the  lion.  W.  S.  Preton,  judge  of  said  court,  as  follows:  'It 
is  the  sentence  of  the  law  that  you,  Ben  Terrell,  be  confined 
in  the  jail  of  Polk  county  at  hard  labor  for  a  term  of  twelve 
months.'  A  eertitied  copy  of  which  judgment  and  sentence 
of  the  court  is  hereto  attached  and  made  a  part  of  this  peti- 
tion. 

"Tlic  said  Ben  Terrell,  being  now  deprived  of  his  liberty 
and  arling  herein  b\-  the  petitioner,  AY.  C.  Sprott,  shows  that 
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there  was  no  appeal  from  said  judgment  and  that  it  went 
into  operation  on  said  5th  day  of  December,  1906,  and  that  it 
has  ever  since  been  operative,  and  the  said  Ben  Terrell  has 
continuously  since  been  in  the  custody  of  the  law  and  subject 
to  the  commands  of  the  sheriff  of  Polk  county,  and  has  com- 
plied with  all  conditions  and  commands  placed  upon  him. 
That  he  has  by  reason  of  said  sentence  worked  on  the  public 
roads  of  said  county  at  various  times  as  a  county  convict 
during  said  twelve  months,  at  others  allowed  to  be  at  large 
on  **"**  conditions,  as  was,  while  serving  time  as  a  convict  on 
the  public  roads,  transferred  to  the  custody  of  said  Wig- 
gins &  Riggins,  lessees,  where  he  was  held  in  custody  at  labor 
as  a  convict  before  and  at  the  time  of  the  expiration  of  his 
sentence  on  the  5th  day  of  November,  1907,  and  where  he  is 
now  still  so  held  as  a  convict  at  labor,  and  deprived  of  his 
liberty  notwithstanding  said  sentence  expired  on  said  last 
named  date,  and  he  is  now  denied  of  his  liberty  by  the  said 
J.  R.  Wiggins,  sheriff,  and  Wiggins  &  Riggins,  lessees  of  con- 
victs. 

''The  said  Ben  Terrell  through  your  petitioner,  W.  C. 
Sprott,  alleges  by  reason  of  these  facts  that  his  present  and 
further  detention  and  imprisonment  are  illegal,  and  that  he 
is  entitled  to  his  liberty,  and  he  prays  that  the  state's  gracious 
writ  of  habeas  corpus  be  directed  to  the  said  J.  R.  Wiggins, 
sheriff,  and  Wiggins  &  Riggins,  lessees,  to  produce  the  body 
of  the  said  Ben  Terrell  before  your  honor  on  a  day  to  be 
named  therein,  together  with  the  cause  of  his  present  deten- 
tion, that  the  matter  of  said  present  detention  may  be  in- 
quired into  and  justice  done  in  the  premises.  And  petitioner 
will  ever  pray,  etc." 

A  copy  of  the  information  and  judgment  are  attached  to 
the  petition.  The  writ  was  issued  and  the  following  return 
made  by  the  sheriff': 

"In  the  matter  of  the  petition  of  W.  C.  Sprott,  a  citi-'^en  of 
Polk  county,  Florida,  for  a  writ  of  habeas  corpus  in  be- 
half of  one  Ben  Terrell. 

"Comes  now  J.  R.  Wiggins,  sheriff  of  Polk  county,  Florida, 
and  in  answer  to  the  writ  of  habeas  corpus  issued  by  the 
Honorable  Jos.  B.  Wall  on  the  first  day  of  January,  A.  D. 
1908,  and  says  that  he  does  not  and  has  not  deprived  the  said 
Ben  Terrell  of  his  liberty  illegally  or  without  due  process  of 
law,  but  that  the  cause  of  his  detention  is  as  follows :  That  on 
the  5th  day  of  December,  A.  D.  1906,  the  said  ^^'^  Beu  Ter- 
rell in  open  court  of  Polk  county,  Florida,  entered  a  plea 
of  guilty  to  selling  intoxicating  liquors  contrary  to  piMhibi- 
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tion  ropiilatioiis,  and  tliat  the  court  entered  a  sentence  that 
the  said  Ben  Terrell  be  confined  to  the  county  jail  at  hard 
labor  for  a  period  of  twelve  months,  and  it  was  further  or- 
dered that  upon  the  payment  of  $50.00  and  costs,  the  above 
sentence  would  be  suspended  during  such  time  as  defendant 
alistainod  from  selling  spirituous,  vinous  or  malt  liquors, 
from  being  or  staying  where  any  such  liquors  are  sold,  or  from 
maintaining,  keej)ing  or  being  interested  in  any  place  of  busi- 
ness or  institution  where  any  such  liquors  are  sold  or  kept, 
and  tliat  the  said  Ben  Terrell,  of  his  own  volition,  paid  into 
tlie  court  the  said  fifty  ($50.00)  dollars  and  costs,  and  that  the 
respondent  then  had  no  authority  in  the  premises  to  execute 
the  sentence  of  the  court  without  a  commitment  duly  issued 
in  accordance  with  law;  that  the  said  Ben  Terrell  was  at 
liberty  on  a  bail  bond  providing  for  his  appearance  at  that 
term  of  court,  and  from  term  to  term  until  his  discharge  by 
due  course  of  law;  that  on  the  19th  day  of  September,  1907, 
the  clerk  of  the  county  court  of  Polk  county,  Florida,  issued 
and  placed  in  the  respondent's  hands,  as  sheriff  of  said 
county,  a  commitment  commanding  him  as  said  sheriff  to 
take  the  said  Ben  Terrell  into  his  custody  and  safely  keep 
until  he  had  served  the  twelve  months  in  the  county  jail  at 
hard  labor,  in  accordance  with  the  judgment  and  sentence  of 
the  county  court,  and  that  acting  under  and  by  virtue  of 
said  commitment,  the  respondent  took  the  said  Ben  Terrell 
into  his  custody,  and  delivered  him  to  "Wiggins  and  Riggins, 
lessees  of  the  county  convicts  of  Polk  county,  Florida,  and 
that  the  actual  time  served  in  the  county  jail  at  hard  labor 
by  the  said  Ben  Terrell,  under  and  by  virtue  of  the  said  sen- 
tence, and  the  length  of  time  he  has  been  in  the  custody  of 
your  respondent  as  ^^^  sheriff,  has  only  been  sixty  days; 
that  there  is  a  further  term  of  ten  months  of  said  sentence 
unserved,  and  that  the  said  Ben  Terrell  is  being  held  for  the 
purpose  of  completing  said  sentence.  That  the  said  Ben  Ter- 
rell was  never  in  the  custody  of  your  respondent  after  the 
rendition  of  the  judgment  above  set  forth  until  the  19th  day 
of  September,  1907,  when  the  commitment  was  issued  by  the 
clerk,  a  copy  of  which  is  hereto  attached  and  made  a  part 
of  this  answt^r,  and  placed  in  the  hands  of  the  respondent. 
That  Thi"  ])etitioner  through  his  attorney,  to  the  best  knowl- 
edge and  l)('lie£  of  your  respondent,  entered  into  an  agree- 
ment with  the  prosecuting  attorney  of  the  count}*  court  of 
Polk  county,  Florida,  that  the  said  Ben  Terrell  would  enter 
a  plea  of  guilty  to  the  charge  of  selling  intoxicating  liquors 
contrary  to  prohibition  regulations,   and  that  thereupon  the 
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court  should  sentence  him  to  imprisonment  in  the  eounty  jail 
at  hard  labor  for  a  period  of  twelve  months,  and  that  said 
sentence  should  be  suspended  durin<?  good  behavior  upon  the 
payment  of  fifty  ($50.00)  dollars  and  costs,  and  in  conform- 
ity with  that  agreement,  the  defendant  Ben  Terrell,  through 
his  attorney  at  law,  entered  a  plea  of  guilty,  and  did  not  ap- 
l)ear  in  court  again  nor  was  he  ever  in  the  custody  of  your 
respondent  until,  as  above  set  forth,  but  that  he  was  at  lib- 
erty by  his  own  consent  and  at  his  own  request,  in  accordance 
with  the  agreement  entered  into  between  his  attorneys  and 
the  prosecuting  attorney  of  the  county  court  of  Polk  county, 
Florida.  J.  R.  WIGGINS, 

''Sheriff  of  Polk  County,  Florida." 

The  case  came  on  for  hearing  on  the  6th  of  February,  190S, 
when  the  judge  entered  the  following  order:  "After  an  ex- 
haustive examination  of  the  authorities  in  this  case,  and  it 
appearing  that  the  petitioner  has  only  suffered  about  one- 
sixth  of  the  term  of  imprisonment  ^^^  imposed  upon  him  by 
the  judgment  of  the  county  court,  and  that  during  the  bal- 
ance of  the  term  he  was  at  liberty  with  his  own  consent,  if  not 
at  his  own  request.  It  is  considered,  ordered  and  adjudged 
that  the  petitioner  is  not  entitled  to  be  discharged  until  the 
expiration  of  the  twelve  months  during  which  he  has  been 
actually  imprisoned. 

"It  is  further  ordered  that  the  writ  be  dismissed  and  the 
petitioner  remanded. 

"Done  and  ordered  at  Chambers  in  the  city  of  Tampa  this 
the  Gth  day  of  February,  A.  D.  1908. 

"J.  B.  WALL, 

"Circuit  Judge." 

The  writ  of  error  was  taken  from  this  order. 

It  is  contended  here  that  the  plaintiff  in  error  was  entitled 
to  his  discharge  after  the  expiration  of  twelve  months  from 
the  date  of  the  sentence,  and  Miller  v.  State,  15  Fla.  575,  is 
relied  on  to  support  this  contention.  Subse(iuent  to  the  de- 
cision in  that  case  the  question  involved  was  very  thoruughly 
examined  in  the  case  of  State  v.  Ilorne,  52  Fla.  125,  42  South. 
388,  7  L.  R.  A.,  N.  S.,  719.  There  is  no  bill  of  exceptions  in 
tliis  case  and  it  will  be  observed  that  the  judge  below  finds 
that  the  petitioner  has  only  suffered  about  one-sixth  of  the 
term  of  imprisonment  imposed  upon  him  by  the  judgni»nt 
of  the  county  court,  and  that  during  tlie  balance  of  the  term 
he  was  at  liberty  with  his  own  consent,  if  not  at  his  own  re- 
quest. He  therefore  refused  to  discharge  the  plaintitT  i:i 
error.     This  ruling  of  the  circuit  judu'e  was  in  harmony  wiili 
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the  prineiplos  of  the  case  of  State  v.  IToriie,  52  Fla.  125,  42 
South.  388,  7  L.  R.  A.,  N.  S.,  719.  On  page  135  the  court 
says:  "The  law  does  not  contemplate  that  the  court  in  *'"-  fix- 
ing the  punishment  shall  also  fix  the  beginning  and  ending  of 
the  period  during  which  the  imprisonment  shall  be  suffered. 
The  time  fixed  for  executing  a  sentence,  or  for  the  commence- 
ment of  its  execution,  is  not  one  of  its  essential  elements,  and, 
strictly  speaking,  is  not  a  part  of  the  sentence  at  all.  The 
essential  portion  of  the  sentence  is  the  punishment,  including 
the  kind  of  piuiislimcnt  and  the  amount  thereof,  without  ref- 
erence to  the  time  when  it  shall  be  inflicted.  The  sentence, 
with  reference  to  the  kind  of  punishment  and  the  amount 
thereof,  should  as  a  rule  be  strictly  executed.  But  the  ord(}r 
of  the  court  with  reference  to  the  time  when  the  sentence  shall 
be  executed  is  not  so  material.  Expiration  of  the  time  witli- 
out  imprisonment  is  in  no  sense  an  execution  of  the  sentence." 
It  is  true  that  in  this  case  the  county  judge  does  not  fix  the 
time  for  the  beginning  of  the  sentence  as  was  done  in  the 
Ilorne  case;  but  this  circumsta,nce  adds  greater  force  to  the 
statement,  "expiration  of  time  without  imprisonment  is  in  no 
sense  an  execution  of  the  sentence,"  for  the  circuit  .judge 
finds  that  only  about  one-sixth  of  the  time  of  imprisonment 
imposed  had  l)een  suffered  by  the  petitioner,  and  that  during 
the  balance  of  the  term  he  was  at  liberty  with  his  own  consent 
if  not  at  his  own  request.  We  thoroughly  agree  with  the 
circuit  judge  that  the  petitioner  was  not  entitled  to  be  dis- 
charged, and  his  order  is  hereby  affirmed. 

Tajdor  and  Parkhill,  JJ.,  concur. 

Shackleford,  C.  J.,  Cockrell  and  Whitfield,  JJ.,  concur  in 
the  opinion. 


The  Time  When  a  Sentence  of  ImpriRovment  is  to  be  carried  out  is 
t]sual]y  merely  directory,  and  forms  no  part  of  the  judgment  of  the 
court.  And  the  failure  of  oificers  to  enforce  a  sentence,  due  either 
to  delay  in  isauing  the  execution  or  in  taking  the  defendant  into  cus- 
tody after  it  issues,  docs  not  prevent  his  subsequent  arrest  and  im- 
prisonment: Miller  v.  Evans,  115  Iowa,  101,  91  Am.  St.  Eep.  143. 
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SIIVBIS  V.  BURNETTE. 

[55  Fla.  702,  46  South.  90.] 

CONTRACT,  Remedy  for  Breach  of. — A  breach  of  contract  for 
ordinary  personal  service  is  fully  remrdiable  at  law.     (p.  203.) 

INJUNCTION,  When  will  not  Issue  to  Prevent  Breach  of  Con- 
tract for  Service. — Equity  will  not  enjoin  a  breach  of  contract  of  a 
bookkeeper  not  to  engage  in  the  liquor  business  in  the  state  in  the  ab- 
sence of  some  special  equity,  involving  goodwill,  peculiar  intellectual 
or  other  skill  or  capacity,  secret  process  of  business  or  other  recog- 
nized ground,     (p.  203.) 

INJUNCTION  Against  Breach  of  Contract  of  Service,  Special 
Circumstances  not  Sufficient  to  Sustain. — The  knowledge  acquired  by 
a  bookkeeper  as  to  where  and  what  his  employer  buys  and  to  whom  he 
sells  does  not  authorize  an  injunction  against  a  breach  of  contract  not 
to  enter  into  similar  business,  there  being  no  trade  secret  or  secret 
process  involved,     (p.  203.) 

INJUNCTION  Against  Breach  of  Contract  of  Service — Insol- 
vency.— Difliculty  in  detecting  all  the  violations  of  a  contract  and 
alleged  insolvency  of  the  defendant  do  not  make  out  an  equity  for 
injunction  upon  an  original  bill.     (p.  203.) 

(Syllabus  by  the  court.) 

John  E.  Ilartridge,  for  the  appellant. 
Bryan  &  Bryan,  for  the  appellee. 

''^3  COCKEELL,  J.  This  is  an  appeal  from  an  order  sus- 
taining a  demurrer  to  a  bill  praying  that  Burnette  be  enjoined 
from  engaging  in  the  liquor  business  in  the  state  of  Florida. 

The  allegations  of  the  bill  show  that  Burnette,  a  drug  clerk 
in  Asheville,  North  Carolina,  was  employed  as  bookkeeper 
by  Simms,  an  extensive  wholesale  liquor  dealer  in  Jackson- 
ville, the  terms  of  the  contract  being  embodied  in  the  two 
letters  here  set  out: 

"April  9th,  1906. 
"Mr.  C.  B.  Burnette,  Asheville,  N.  C. 

"Dear  Sir: — I  will  be  pleased  to  have  you  enter  my  employ 
as  book-keeper.  I  will  pay  you  a  salary  of  one  ^^^  hundred 
dollars  per  month  for  a  period  of  two  years  from  May  1st, 
1906. 

"You  are  to  give  your  entire  time  to  my  business  and  to 
perform  same  in  a  satisfactory  manner,  and  in  the  event  of 
your  ever  leaving  me  for  any  cause,  you  to  agree  to  never 
enter  into  the  liquor  business  with  any  other  firm  in  the  state 
of  Florida. 

"I  would  like  you  to  report  at  my  office  for  duty  as  soon 
as  possible,  but  in  no  event  not  later  than  May  1st,  1906. 

"Yours  truly, 
"(Signed)     EOBT.  W.  SLAniS." 
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".AFr.  "RoLt.  W.  Simms,  Jacksonville,  Fla. 

"Dear  Sir: — I  hereby  aecept  tlie  above  proposition  and  will 
make  cwry  etVort  to  jierforni  my  duties  to  your  satisfaction. 
I  will  arrantre  to  l)e  on  hand  ready  for  work  as  soon  as  pos- 
sible, aii(.l  in  no  event  not  later  than  May  1st,  1906. 

"Respectfully, 
"(Signed)     CIIAS.  B.  BURNETT." 

The  induc(>nient  for  the  insertion  of  the  nesxative  clause  in 
tlie  cntitract  is  set  forth  by  the  pleader  in  the  ninth  paragraph 
of  tlie  bill. 

"9.  That  your  orator,  mindful  of  the  damaj:^e  and  hurt 
that  would  come  to  him  if  he,  the  said  Charles  B.  Burnett, 
after  becoming  familiar  with  his  business  and  the  names  of 
dealers  from  whom  he  purchased  and  of  his  patrons  and  cus- 
tomers and  their  addresses,  should  leave  his  service  and  engage 
in  the  liquor  business  for  himself  or  with  another,  or  as  the 
clerk  or  agent  of  another,  or  with  any  other  firm  in  the  state 
of  Florida  was  moved  by  such  consideration  to  insist  that  the 
contract  of  employment  entered  into  by  and  between  said 
Charles  B.  Burnett  and  your  orator  should  contain  a  clause 
of  a  character  ''^'*  to  protect  your  orator  as  against  the  use 
of  any  information,  knowledge  and  experience  which  the  said 
Charles  B.  Burnett  might  gain  while  in  your  orator's  service, 
and  to  that  end  and  in  consideration  of  the  employment  of 
said  Charles  B.  Burnett  by  your  orator  for  the  term  of  two 
years  at  a  salary  of  twelve  hundred  dollars  per  year,  the  said 
Burnett  consented  and  agreed  that  a  clause  should  be  inserted 
in  said  contract  of  employment  by  the  terms  of  which  the 
said  Burnett  was  not  to  sell  liquor  in  the  state  of  Florida." 

It  is  cliar'^ed  that  Burnette  secretly  made  copies  from  the 
])Of)ks  of  the  principal  dealers  from  whom  the  lic^uors  were 
bought,  the  prices  at  which  they  were  bought  and  sold,  and 
the  names  and  addresses  of  the  customers,  and  in  violation  of 
the  contract  left  the  employer's  service,  and  was  about  to 
engage  in  the  ]ic|uor  busine-^s  in  Jacksonville,  in  partnership 
with  another  former  employe,  in  competition  with  the  com- 
phiinant,  with  intent  to  use  the  knowledge  and  experience  so 
gained  to  the  detriment  and  hurt  of  the  latter. 

The  bill  further  repi-esents  that  it  would  be  impossible  to 
detect  all  the  violations  of  the  contract,  or  if  not  absolutely 
impos-sible  a  nniltitude  of  conuuon-law  actions  would  be  neces- 
sary, and  it  would  be  so  burdensome  as  practically  to  destroy 
the  remedy,  and,  moreover,  that  the  defendant  is  insolvent. 

The  view  we  take  of  this  conti-act  renders  much  of  the  dis- 
cussion iu  the  briefs  of  counsel  useless.     The  case  does  not 
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present  a  question  as  to  the  reasonableness  of  the  contract, 
tested  by  the  "restraint  of  trade"  rule,  but  whether  a  court 
of  equity  will  intervene  to  enforce  specific  performance  there- 
of negatively  by  enjoining?  its  breach. 

Burnette  had  no  "goodwill"  to  sell,  nor  did  he  possess  any 
peculiar  intellectual  or  other  skill  or  capacity  that  (;ould  \U)t 
readily  be  supplied  by  the  ordinary  demands  ''**"  for  ernj)loy- 
nient.  There  is  no  trade  secret  or  secret  process  involved  in 
the  sense  it  is  understood  as  a  basis  for  equitable  interf(n'ence ; 
on  the  contrary',  the  bill  alleges  nothing  more  than  that  uni- 
versal knowledge  gained  by  every  successful  business  of  long 
standing,  as  to  where  and  what  it  is  best  to  buy  and  wher-i 
best  to  sell.  His  employment  for  a  few  months  as  book- 
keeper gave  him  no  direct  contact  with  the  complainant's 
customers,  so  as  to  create  a  personal  influence  and  following 
upon  and  among  them,  which  might  be  carried  as  an  asset  to 
the  new  firm. 

The  secret  copying  from  the  books  of  the  names  of  the 
dealers  and  of  the  prices  and  the  names  of  the  complainant's 
customers  is  an  allegation  tending  to  show  bad  faith,  but  no 
authority  has  been  cited  to  us,  nor  have  we  found  any  adjudi- 
cated case  holding  that  this  fact  alone  would  authorize  an 
injunction  against  the  one  committing  such  breach  of  faith 
entering  into  business  at  all.  In  short,  the  bill  alleges  nothing 
but  the  breach  of  a  contract  for  ordinary  personal  service,  as 
to  which  it  does  not  appear  that  the  common-law  remedy  is 
not  fully  adequate. 

The  allegations  of  the  bill  do  not  make  out  an  equity  on  the 
ground  of  multiplicity  of  the  common-law  actioii.s.  The  fact 
of  insolveni'V  does  not  deprive  one  of  his  constitutional  riuM 
to  have  decided  by  a  jury  which  of  the  parties  breached  the 
contract,  and  while  it  may  feed  another  equity,  it  is  too  weak 
of  itself  to  support  a  bill  for  injunction. 

The  demurrer  was  properly  sustained,  and  the  order  thereon 
is  affirmed. 

Shackleford,  C.  J.,  and  Whitfield,  J.,  concur. 

Taylor,  Hocker,  and  Parkhill,  JJ.,  concur  in  the  opinion. 


The  Same  Court,  on  the  Authority  of  the  Principal  Case,  aliinneJ  a 
judgment  refusing  to  enjoin  a  salesman  and  shipping  clerk  from  the 
broui-h  of  a  contract  "ever  to  engage  in  the  liquor  business  in  Florida, 
or  in  any  other  state  selling  goods  in  Florida'":  Simuis  v,  PaUcrsou, 
00  Fla.  7u7,  46  South.  91. 
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Injunctions  to  Frevcnt  the  BrracJi  of  a  Contract  are  fliscusscd  in  tho 
note  to  Philadelphia  Ball  Club  v.  Lajoie,  90  Am.  St.  Rep.  634.  Gen- 
erally au  injunction  will  not  be  granted  to  restrain  a  breach  of  con- 
tract when  the  complainant's  promises  are  of  such  a  nature  that  they 
could  not  be  8p(!cifically  enforced,  unless  they  have  already  been  per- 
formed. The  general  rules  of  law  governing  suits  for  specific  perform- 
ance of  contracts  govern  suits  for  injunction  to  prevent  the  breach  of 
a  contract:  Fowler  Utilities  Co.  v.  Gray,  168  Ind.  1,  120  Am.  St.  Kep. 
344. 
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STEWART,    MOREHEAD    &    COMPANY    v.    POSTAL 
TELEGRAPH-CABLE    COMPiVNY. 

[131  Ga.  31,  61  S.  E.  1045.] 

SALES — Wagering  Contract,  What  is  not. — An  executory  agroo 
ment  for  the  sale  of  goods  to  be  delivered  at  a  future  day  is  valid. 
Such  a  transaction  will  not  be  declared  invalid  unless  it  is  made  tn 
appear  that  neither  of  the  parties  contemplated  an  actual  delivery,  and 
it  was  the  intention  of  both  that  there  should  be  no  actual  delivery, 
but  on  the  day  fixed  for  delivery  there  should  be  a  settlement  of  dif 
ferences  based  on  the  market  value  of  the  goods  on  that  day.  (p. 
207.) 

TELEGRAPH  CORPORATIONci,  Duty  of  to  the  Public— A 
telegr;i]'h  company  owes  a  duty  to  serve  the  general  public  impartially 
and  with   due  care.      (p.  209.) 

TELEGRAPH  CORPORATIONS,  Care  and  Diligence  Required 
of. — A  tidegraph  corporation  is  not  an  insurer,  and  is  only  required  to 
exercise  due  care  and  diligence  in  the  correct  transmission  of  messagt  s 
turned  over  to  them.      (By  the  editor.)      (p.  209.) 

PRINCIPAL  AND  AGENT— LiabiUty.— An  Agent  Contracting 
in  His  Own  Kame  cannot  escape  liability  by  pleading  that  he  acted 
as  the  agent  of  another.      (By  the  editor.)      (p.  211.) 

TELEGRAPH  CORPORATION  —Sendee's  Right  of  Recovery.— 
A  sendee  of  a  telegram,  who  acts  on  the  faith  of  a  mess;ige  negligently 
altered  by  the  servants  of  the  telegraph  company  in  its  transmission, 
and  thereby  sustains  damage,  may  maintain  an  action  in  tort  against 
the  telegraph  companv  for  a  breach  of  its  [)ublic  duty.  The  contrary 
dictum  in  Brooke  v.  Western  Union  Tel.  Co.,  119  Ga.  694,  46  S.  E.  82*1, 
is  disa]);iroved.      (p.  211.) 

TELEGRAPH  CORPORATION — Addressee's  Right  of  Recovery 
for  Mistake  in  Transniissiou. — Where  a  sender  files  with  a  tidegi'aii;i 
company  a  message  directing  the  addressee  to  buy  for  him  (■ertaiu 
goods  at  a  specified  price,  and  the  message  is  ncgli gently  changed  ii. 
the  tran.^niission  so  as  to  enlarge  the  pirice,  and  the  addressee,  on  th.^ 
faith  of  tlie  message  as  delivered  to  him,  buys  the  guods  at  the  i;:- 
rreased  price  named  therein,  and  the  sender  refuses  to  ratify  tl:o  a-' 
of  the  addressee,  the  latter  may  sue  the  te!rgr;iph  conij^any  in  tor- 
for  sucii  damages  as  proximately  result  fnna  the  purcluise  oi  the  guutLs 
ou  the  faith  of  the  erroneous  telegram,      (p.  211.) 

(Syllabi  by  the  court  except  when  stated  to  bo  by  the  editor.) 
(205) 
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Edward  S.  Elliott,  for  the  appellants. 

Garrard  &  IMeldrim,  for  the  respondent. 

^*  EVAX.S,  P.  J.  Stewart,  ^lorehead  &  Company  snod 
the  Postal  Teloirraph-Cable  Company  for  damages  alleged  to 
have  been  sustained  because  of  an  error  in  the  transmission 
of  a  telegram.  It  appeared  from  the  allegations  of  the  peti- 
tion that  the  telegraph  company  was  a  corporation  holding 
itself  out  to  the  public  as  a  company  doing  a  telegraphic 
bu.sincs.s  and  transmitting  telegraphic  messages  for  the  pub- 
lic, and  as  such  it  had  valuable  franchises,  and,  upon  the 
receipt  of  a  message  for  transmission  upon  the  payment  or 
promise  ''^  of  payment  of  its  toll,  it  was  charged  with  the 
duty  to  transmit,  promptly  and  accurately,  .the  messages  re- 
ceived by  it  for  transmission  over  its  wires.  On  December  7, 
1905,  R.  A.  Brinson,  Jr.,  placed  with  the  defendant  at  its 
office  at  IMillen,  Georgia,  for  transmission  to  plaintiffs  at 
-Savannah,  Georgia,  toll  collect,  a  telegram  in.  Avords  and 
figures,  as  follows:  "Buy  one  March  12.20  for  to-day  only." 
The  meaning  of  this  message  was  that  the  plaintiffs  should 
buy  for  the  account  and  risk  of  the  sender,  and  as  agent  of 
the  sender,  one  hundred  bales  of  cotton  for  delivery  during 
the  month  of  March,  1906,  at  the  price  of  12.20  cents  per 
pound  on  the  basis  of  the  grade  of  middling  cotton.  The 
message  was  not  correctly  transmitted  and  delivered,  but  by 
ihe  negligence  of  the  company  the  message  was  changed  so 
that  12.20  -vvas  made  to  read  12.29.  In  accordance  with  the 
terms  of  the  message  as  actually  delivered,  the  plaintiffs 
bought  for  the  account  and  risk  of,  and  as  agents  of.  the 
sender  one  hundred  bales  of  cotton  to  be  delivered  in  ]March, 
190G,  at  the  price  of  12.29  cents  per  pound,  the  purchase  be- 
ing a  bona  fide  purchase  of  actual  cotton  to  be  actually  de- 
livered. After  the  purchase  was  made  the  sender  notified 
the  plaintiffs  that  the  telegram  as  sent  by  him  was  an  order 
for  the  pnrehase  of  cotton  at  12.20  cents  per  pound,  and  not 
12.29,  as  in  the  telegram  delivered  by  the  company;  that  the 
sender  declined  to  ratify  the  purchase  of  the  cotton  at  12.29 
cents  per  pound  and  refused  to  be  responsible  for  the  pur- 
chase of  llie  cf)ttnn  at  the  higher  price.  "When  the  plaintiffs 
ascertained  tlie  error  made  by  the  company  they  sold  the 
cotton  on  Dci-ember  11,  1905.  The  price  which  plaintiffs  paid 
for  the  cotton  was  ^G,145,  and  they  sold  it  at  11.92  cents  per 
pound  for  $5,!ti)0,  which  was  the  best  market  price  that  could 
be  obtained  for  the  cotton  at  that  time.  The  loss  on  the  trans- 
action  was   the   difference   between   the   purchase   price   and 
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the  selling  price — $185,  and  also  $15  commissions  for  buyin;,' 
and  selling  the  cotton.  By  amendment  it  was  alleged  that 
the  plaintiffs  bought  the  one  hundred  bales  of  cotton  from 
Ware  and  Leland,  of  New  York;  that  the  cotton,  while  agreed 
to  be  actually  delivered,  was  not  actually  delivered,  for  the 
reason  that  the  time  of  delivery  agreed  on  had  not  arrived  ; 
that  the  place  of  delivery  was  to  be  New  York,  and  the 
time  of  delivery  was  to  be  during  the  month  of  ^larch,  190G. 
The  loss  sufiTered  by  plaintiffs  "was  through  their  having 
paid  for  said  one  hundred  bales  of  basis  middling  cotton 
$6,145,  *""  and  that  said  cotton  when  sold  only  brought  the 
sum  of  $5,960,  and  that  the  difference  amounting  to  $185 
was  an  actual  loss  to  plaintiffs";  that  the  number  of  pounds 
of  cotton  purchased  was  fifty  thousand,  its  grade  was  a  basis 
of  middling,  the  price  per  pound  at  which  it  was  purchased 
was  12.29  cents,  and  the  price  at  which  it  was  sold  was  11.92 
cents  per  pound ;  that  the  cotton  was  purchased  from  Ware 
and  Leland,  New  York,  on  December  8,  1905,  and  sold  to 
Ware  and  Leland  on  December  11,  1905.  The  commission  of 
$15  for  buj'ing  and  selling  was  a  commission  of  seven  and  one- 
half  cents  per  bale  on  each  of  the  one  hundred  bales  for 
buying  the  same,  and  a  commission  of  seven  and  one-half  cents 
per  bale  on  each  of  the  one  hundred  bales  for  selling,  which 
was  the  commission  due  by  the  custom  of  Savannah. 

The  court  dismissed  the  petition  on  demurrer,  and  the 
plaintiffs  excepted. 

1.  The  various  averments  of  the  petition  have  been  statel 
with  considerable  elaboration,  in  order  to  fairly  present  the 
point  made  on  demurrer  that  the  transaction  to  which  the  mes- 
sage related  was  a  contract  for  the  purchase  of  "futures" — • 
a  purely  wagering  contract.  There  are  some  indicia  which 
might  give  rise  to  a  suspicion  that  the  transaction  between 
the  sender  and  sendee  of  the  message  concerned  a  purchase 
of  "cotton  futures"  on  margins,  but  this  suspicion  nuist  be 
allayed  by  the  positive  and  unequivocal  statement  that  the 
contract  was  not  of  this  character,  but  contemplated  an  actual 
purchase  of  actual  cotton.  A  contract  fur  the  actual  sale 
and  delivery  of  cotton  at  a  future  time  is  not  illegal.  How- 
ever, if  it  is  made  to  appear  that  neither  of  the  parties  con- 
templated an  actual  delivery  of  the  cotton,  and  that  it  was 
the  intention  of  both  that  there  should  be  no  actual  Jelivciy, 
but  that  on  the  date  fixed  for  delivery  there  should  be  a 
settlement  of  their  diiferences,  based  on  the  market  value  uf 
the  goods  on  that  day,  the  transaction  would  be  a  jMire 
speculation  upon  chances:  Watson  v.  Ilazlehurst,  127  (Ja.  2'J?, 
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56  S.  E.  459;  Forsyth  Mff?.  Co.  v.  Castlen,  112  Ga.  199,  81 
Am.  St.  Rep.  28,  37  S.  Iv  485;  Anderson  v.  Holbrook,  128 
Ga.  233.  57  S.  E.  500,  11  L.  R.  A.,  N.  S.,  575;  Civ.  Cgde, 
sec.  3537.  According  to  the  allegations  of  the  petition,  the 
plr.intitLs  were  coniniissioned  by  the  ^^  sender  of  the  dis- 
patch to  purchase  for  him  one  hundred  bales  of  cotton  at  a 
stated  price,  to  be  delivered  in  New  York  at  a  stipulated 
time;  and  he  executed  this  commission  by  making  a  purchase 
of  one  hundred  bales  of  cotton  at  a  certain  price,  to  be 
actually  delivered  at  a  certain  place  and  at  a  certain  time. 
If  this  is  really  the  truth  of  the  transaction  (and  the  de- 
murrer admits  this  to  be  true),  there  is  no  speculative  or 
wagering  element  in  it. 

2-4.  The  other  point  included  in  the  demurrer  is  that  the 
receiver  of  a  telegram  cannot  maintain  an  action  against  a 
telegraph  company  for  any  error  in  the  transmission  of  the 
message.  This  point  is  not  without  difficulty,  in  view  of  the 
conflicting  decisions  of  the  courts  respecting  the  basal  foun- 
dations of  liabilit}'  of  a  telegraph  company  for  damages 
proximately  sustained  by  the  receiver  acting  on  a  message 
will  eh  has  become  altered  in  its  transmission  and  delivery. 
In  England  the  receiver  is  denied  a  cause  of  action  against  a 
telegraph  company  for  errors  in  the  transmission  of  the  mes- 
sage, on  the  ground  that  the  company's  obligation  springs 
entirely  from  the  contract,  and  that  the  contract  is  made 
with  the  sender  of  the  message:  Playford  v.  United  Kingdom 
Eiee.  Tel.  Co.,  L.  R.  4  Q.  B.  706.  The  courts  of  the  United 
States  very  generally,  if  not  universally,  admit  that  the  re- 
cipient of  a  message  may  sue  for  damages  suffered  from  mis- 
take in  the  transmission,  but  place  the  liability  on  different 
grounds.  Some  courts  hold  that  the  liability  is  contractual, 
but  that  the  receiver  of  the  message  may  sue  on  the  con- 
tract, either  on  the  theory  that  he  is  the  beneficiary  of  it, 
though  not  a  party  to  it,  or  that  from  the  peculiar  nature  of 
its  business  the  telegraph  company  is  the  company  agent  of 
the  parties  at  both  ends  of  wire:  Frazier  v.  Western  Union 
Tel.  Co..  45  Or.  414,  78  Pac.  330,  67  L.  R.  A.  319,  and  cases 
cited  in  notes  to  this  case  in  2  Ann.  Cas.  396.  Other  courts 
find  autliority  for  giving  the  sendee  a  right  of  action  in  the 
giiiieral  rule  laid  down  by  Lord  Holt  in  Lane  v.  Cotton,  12 
IMod.  4SS.  that  though  a  servant,  as  such,  cannot  be  charged 
for  negh'i't.  yet  he  may  be  made  liable  for  a  misfeasance  as 
a  wrongdoer.  Init  not  as  a  servant  or  agent:  New  York  etc. 
Printing  Tel.  Co.  v.  Dryburg,  35  Pa.  298,  78  Am.  Dec.  338. 
And  still  others  admit  a  cause  of  action  in  the  sendee  on  the 
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theory  that  a  telegraph  company  is  a  public  service  corpora- 
tion, owing  duties  to  the  general  public,  and  liable  to  any 
member  of  •*'•'  the  public  to  whom  it  owes  a  duty  for  dam- 
ages proximately  flowing  from  a  violation  of  that  duty:  West- 
ern Union  Tel.  Co.  v.  Dubois,  128  111.  248,  15  Am.  St.  Rep. 
109,  21  N.  E.  4;  Western  Union  Tel.  Co.  v.  Waters,  139  Ala. 
652.  36  South.  773;  International  Ocean  Tel.  Co.  v.  Sanders, 
32  Fla.  434,  14  South.  148,  21  L.  R.  A.  810;  IMent/.er  v. 
Western  Union  Tel.  Co.,  93  Iowa,  752,  57  Am.  St.  Rep.  294, 
62  N.  W.  1,  28  L.  R.  A.  72;  Western  Union  Tel.  Co.  v. 
Cooper.  2  Oa.  App.  376,  58  S.  E.  517;  WiLson  v.  Western 
Union  Tel.  Co.,  124  Ga.  131,  52  S.  E.  153.  We  will  not  at- 
tempt to  discuss  the  merits  of  these  different  theories,  but 
give  our  assent  to  the  conclusion  reached  by  Mr.  Street  in 
his  admirable  treatise  on  the  Foimdations  of  Legal  Liability, 
volume  1,  at  page  438,  that  "the  only  satisfactory  solution 
of  the  problem  in  all  its  aspects  is  to  be  found  in  the  view 
which  puts  the  right  of  action  of  the  sendee  on  the  ground 
of  negligence  viewed  as  a  breach  of  pure  legal  duty."  When 
we  once  classify  a  telegraph  company  as  a  public  service  cor- 
poration, invested  with  a  franchise  to  pursue  a  public  calling. 
and  in  so  doing  to  exercise  the  right  of  eminent  domain,  if 
necessary,  its  correlative  duty  becomes  plain  that  it  must 
serve  impartially  and  with  due  care  all  whom  it  attempts  to 
serve,  independently  of  the  contractual  one  entered  into  when 
it  received  the  message.  AVhether  a  telegraph  company  be  a 
bailee  for  hire,  or  merely  engaged  in  receiving  orders  for 
work  and  labor,  and  executing  them,  or  be  considered  a  com- 
mon carrier,  as  variously  denominated  by  the  three  judges 
of  this  court  in  Western  Union  Tel.  Co.  v.  Fontaine,  58  Ga. 
433,  yet  certain  it  is  that  when  a  telegraph  company  under- 
takes to  serve  the  public,  it  owes  a  duty  to  the  public.  As 
Avas  observed  by  Bleckley,  C.  J.,  in  Gray  v.  Western  Union 
Tel.  Co.,  87  Ga.  350,  27  Am.  St.  Rep.  259,  13  S.  E.  562,  14 
L.  R.  A.  95:  "Their  relation  to  the  public  imposes  upon 
them  the  duty  of  undertaking  as  well  as  performing,  and  the 
violation  of  either  duty  is  a  misfeasance,  a  tort."  The  status 
of  telegraph  companies  is  more  analogous  to  common  carriers 
than  to  any  other  public  agency,  in  their  obligation  to  im- 
])artially  serve  the  public,  but  with  this  substantial  difference: 
A  cf.nimon  carrier  of  goods  is  an  insurer,  but  telegraph  com- 
panies are  only  required  to  exercise  due  care  and  diligence 
in  the  correct  transmission  of  the  messages  turned  over  to 
them:  Jones  on  Telegraph  and  Telephone  Companies,  sees. 

Am.  St.  Rep.,  Vol.  127—1* 
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25-29.  By  extension  of  this  ^"  analogy  it  would  seem  that 
a  telegraph  company  should  be  held  liable  for  a  breach  of 
its  duty  under  substantially  the  same  conditions  which  would 
render  a  carrier  liable,  except  as  to  the  degree  of  care  re- 
quired in  the  transmission  of  the  messages  it  receives  for 
transmission. 

This  court  has  held  that  where  one  requests  another  to 
make  an  oO'cr  for  the  sale  of  an  article,  and  the  offer  is  made 
by  telegraph,  and  the  telegram  as  delivered  to  the  addressee 
is  materially  diiTerent  from  the  telegram  delivered  for  trans- 
mission, the  sender  is  bound  by  the  terms  of  the  proposal  as 
contained  in  the  telegram  delivered  to  the  addressee,  and 
may  recover  from  the  telegraph  company  any  damages  which 
he  has  sustained  in  fulfilling  a  contract  resulting  from  an 
acceptance  of  such  proposal:  Western  Union  Tel.  Co.  v.  Shot- 
tcr,  71  Ga.  760;  Western  Union  Tel.  Co.  v.  Flint  River  Lum- 
ber Co.,  114  Ga.  576,  88  Am.  St.  Rep.  36,  40  S.  E.  815. 
Nothing  is  said  in  either  of  these  cases  tending  to  deny  the 
liability  of  a  telegraph  company  in  a  tort  action  for  a  breach 
of  duty  to  either  the  sender  or  the  sendee  of  a  message.  It 
is  not  infrequently  the  case  that  a  party  has  an  election  of 
remedies.  An  apposite  illustration  may  be  given  in  the  case 
of  a  shipper  of  goods  against  a  carrier  for  their  loss.  The 
shipper  may,  at  his  election,  sue  the  carrier  in  assumpsit  for 
the  breach  of  the  contract  of  carriage,  or  he  may  sue  in  tort 
for  the  breach  of  public  dut}^  in  failing  to  carry  his  goods. 
It  does  not  follow,  because  in  the  transmission  of  the  mes- 
sage the  telegraph  company  may  be  the  agent  of  the  sender, 
that  it  is  relieved  of  its  public  duty  to  transmit  the  message 
with  due  care  and  promptness.  These  decisions  do  not  limit 
the  telegraph  company's  liability  to  damages  caused  soleh" 
by  breach  of  contract.  It  may  be  contended  on  the  author- 
ity of  these  cases  that  when  the  plaintiffs  bought  the  cotton 
of  Ware  and  Leland,  the  sender  of  the  message  could  not 
repudiate  the  terms  of  the  message  as  actually  delivered  to 
the  plaintiffs,  and  that  the  contract  for  the  purchase  of  the 
cotton  was  binding  on  the  sender,  and  if  anyone  is  hurt  by 
the  mistake  in  the  telegram  it  is  the  sender.  The  addressee 
in  the  case  at  bar  was  also  the  agent  of  the  sender,  and  acted 
on  a  message  erroneously  transmitted  by  the  telegraph  com- 
pany. The  jilaintitrs  are  bound  by  their  contract  with  Ware 
and  Loland.  and  Ware  and  Leland  have  the  right  to  hold 
the  plaiiitiirs  to  its  terms.  If  the  sender  of  the  ^'  message 
is  bound  to  AVare  ar.d  Lelaiul,  it  would  be  on  the  theory  that 
he  was  the  undisclosed  i»rineipal  of  the  plaintiffs.     An  agent 
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contracting  in  his  own  name  cannot  avoid  the  consequences 
of  his  contract  by  pleading  that  he  was  acting  as  the  agent 
of  another:  Bedell  v.  Scarlett,  75  Ga.  5G.  From  whom  may 
the  plaintiffs  look  for  reimbursement?  Conceding  that  the 
sender  of  the  dispatch  is  liable  over  to  the  plaintiffs  by  virtue 
of  the  contractual  relations  between  them,  this  will  not  ab- 
solve the  telegraph  company  from  liability  arising  from  its 
breach  of  public  duty.  A  tort-feasor  cannot  say  to  one  in- 
jured by  his  tort  that  he  is  exempt  from  liability  because 
the  injured  party  may  also  have  an  action,  in  contract  with 
someone  else.  The  sender  of  the  message  has  not  sustained 
any  damages,  and  therefore  the  telegraph  company  is  not 
subject  to  suit  by  them.  The  plaintiffs  acted  upon  the  er- 
roneous message  to  their  hurt ;  and  if  the  error  was  caused 
by  the  negligence  of  the  telegraph  company  in  the  perform- 
ance of  its  public  duty,  and  resulted  in  damage  to  the  plain- 
tiffs, the  telegraph  company  would  be  liable  to  them. 

The  case  of  Brooke  v.  Western  Union  Tel.  Co.,  119  Ga. 
G94,  46  S.  E.  826,  is  not  altogether  similar  to  the  present 
case  on  its  facts.  The  decision  was  not  participated  in  by 
the  entire  court;  and  in  so  far  as  it  denies  a  right  of  action 
ex  delicto  to  an  addressee  of  a  telegram  against  a  telegraph 
company  for  damages  proximately  caused  by  an  error  in 
transmission,  it  is  disapproved^i 

The  measure  of  damages  was  not  argued,  and  we  forbear 
discussion  for  that  reason.  We  think  the  petition  stated  a 
cause  of  action,  and  that  the  court  erred  in  dismissing  it  on 
demurrer. 

Judgment  reversed. 

All  the  justices  concur. 


The  Failure  of  a  Telegraph  Company  promptly  and  correctly  to  trans- 
mit and  deliver  a  message  is  a  breach  of  a  public  <luty  imposed  by  opera- 
tion of  law:  Green  v.  Telegraph  Co.,  136  N.  C.  489,  103  Am.  St.  Eep. 
955. 

A  Telrnraph  Company  i.<!  Eespon.nhle  to  the  Sendee  for  ncgliVence  in 
transmitting  a  message:  Wadsworth  v.  Western  Union  Tel.  Co..  S'l  Tenn. 
695,  6  Am.  St.  Rep.  864;  West  v.  Western  Union  Tel.  Co.,  39  Kan.  93. 
7  Am.  St.  Rep.  530;  Young  v.  Western  Union  Tel.  Co..  107  N.  C.  370, 
22  Am.  St.  Rep.  883;  Western  Union  Tel.  Co.  v.  Wilson,  93  Ala.  32,  30 
Am.  St.  Rep.  23;  Western  Union  Tel.  Co.  v.  Lacer,  122  Ky.  839,  121  Am. 
St.  Eep.  502. 
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OSTEEN  V.  WYNN. 

[131  Ga.  209,  62  S.  E.  36.] 

JUDICIAL  NOTICE  will  be  Taken,  as  to  Lots  of  Land  Laid 
Out  by  the  State  in  (,Miattaliooehce  county,  Georgia,  that  each  contains 
two  hundrod  aiul  two  atid  one-half  acres  and  is  in  the  form  of  a  square. 
(By  the  editor.)      (p.  215.) 

DEEDS — Description — Presumption  that  Parcel  is  in  the  Form 
of  a  Square. — -A  description  of  land,  located  in  a  county  which  is  laid 
off  by  frovernment  survey  into  square  land  lots,  as  all  of  a  named  lot 
excejit  iifty  acres  in  the  southeast  corner,  means  all  the  land  included 
in  the  lot  except  fifty  acres,  located  by  taking  the  southeast  corner 
as  a  base  point  from  which  two  sides  of  the  excepted  land  shall  extend 
equal  distances  so  as  to  include  by  parallel  lines  filfty  acres,  and  is 
sufficiently  definite,     (p.  215.) 

DEEDS — Descriptions,  General  and  Particular,  Conflict  Be- 
tween.—Where  a  deed  contains  two  descriptions  of  the  land  conveyed, 
one  general  and  the  other  particular,  if  there  is  any  repugnance,  the 
latter  will  prevail.  So  where  a  deed  conveys  several  lots  of  land  by 
number,  and  all  of  a  named  lot  except  fifty  acres  in  the  southeast  cor- 
ner, followed  by  the  words  "known  as  the  Wooldridge  plantation,"  the 
latter  words  are  but   matter  of  further  description,      (p.  216.) 

DEEDS — Boundaries,  Modes  of  Establishing  Dispute — Acquies- 
cence and  Its  Duration. — An  unascertained  or  disputed  boundary  line 
between  coterminous  proprietors  may  be  established,  (1)  by  oral  agree- 
ment, if  tl]e  agreement  be  accompanied  by  actual  possession  to  the 
agreed  line,  or  is  otherwise  duly  executed;  or  (2)  by  acquiescence  for 
seven  years  by  the  acts  or  declarations  of  the  owners  of  adjoining 
land,  as  provided  in  the  Civil  Code,  section  3247.  (a)  If  the  line  be 
established  by  oral  agreement  anS  possession  be  held  to  it,  it  is  not 
necessary  to  the  valitlity  of  such  agreement  that  the  possession  con- 
tinue for  twenty  years,  (b)  In  order  that  a  line  may  be  established 
by  acquiescence  for  seven  years  by  the  acts  or  declarations  of  the 
owners  of  adjoining  land,  it  is  not  essential  that  the  acquiescence  be 
manifested  by  a  conventional  agreement,     (p.  217.) 

STATUTE  OF  FRAUDS — Boundaries. — A  parol  agreement  be- 
tween adjoining  land  owners  to  fix  their  boundary  line  is  not  within 
the  statute  of  frauds.     (By  the  editor.)      (p.  217.) 

DEEDS — Boundaries — Oral  Agreement  Establishing — Necessity 
for  Possession  Under. — A  line  is  not  fixed  or  located  by  an  oral  agree- 
ment unless  actual  possession  is  had  up  to  the  line,  or  something  is 
done  to  execute  the  agreement  in  the  direction  of  physical  identifica- 
tion.     (By   the  editor.)      (p.   218.) 

DEEDS — Boundaries,  Agreements  Establishing,  Effect  of  on 
Grantees. — When  a  line  has  been  located  by  an  executed  parol  agree- 
ment between  the  coterminous  proprietors,  or  established  by  seven 
years'  acquiescence  as  provided  by  the  Civil  Code,  section  3247,  the 
line  thus  located  and  established  is  binding  on  the  grantees  of  the  co- 
terminous proprietors,      (p.  219.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

J.  ¥j.  Chapniari,  C.  C.  Minter,  Herbert  Howard    and  Goet- 
chius  &   C'happell,  for  the  plaintiffs  in   error. 

S.  B.  Hatcher  and  J.  H.  Martin,  for  the  defendant  in  er- 
ror. 
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210  EVANS,  P.  J.  E.  J.  and  R.  L.  Wynn  filed  their  peti- 
tion against  J.  W.  Osteen  and  others  to  recover  damages  fur 
trespass  already  eoinniitted  by  reason  of  defendants  hav- 
ing entered  upon  described  land  of  plairitifTs  with  their  saw- 
mill and  sawed  timber  thereon,  and  to  enjoin  defendants 
from  further  trespass.  Plaintiffs  allege  that  they  are  the 
owners  of  a  certain  tract  of  land  containing  all  of  lot  num- 
ber 140  in  the  thirty-third  district  of  Chattahoochee  county, 
except  fift}'  acres  in  the  southeast  corner.  Defendants  i)ur- 
chased  the  timber  on  the  fifty  acres  of  this  lot,  which  was 
excepted  in  plaintiffs'  conveyance,  but  have  not  confined 
their  operations  to  the  fifty  acres  so  purchased,  having  lo- 
cated their  mill  beyond  the  borders  of  the  fifty  acres,  and 
have  cut  or  are  proceeding  to  cut  timber  belonging  to  plain- 
tiffs, immediately  surrounding  the  fifty-acre  tract.  '  They 
pray  for  damages  for  the  timber  cut,  and  for  an  induction  to 
prevent  further  trespass.  Defendants  filed  a  demurrer  to 
the  petition,  which  was  overruled,  and  they  excepted  pendente 
lite.  They  answ^ered,  admitting  that  they  had  a  sawmill 
located  in  the  southeast  portion  of  lot  number  140,  but  deny- 
ing that  their  mill  was  located  on  plaintiffs'  land,  or  that 
they  had  sawed  any  of  their  timber.  They  allege  that  all  the 
timbered  land  in  the  southeast  corner  of  lot  number  140  be- 
longs to  Dr.  C.  N.  How^ard,  and  that  plaintiff' 's  line  runs 
on  the  edge  of  the  timber,  but  does  not  embrace  any  of  it ; 
that  plaintiffs'  predecessors  in  title  agreed  that  the  outside 
edge  of  all  this  woodland  be  the  line  between  these  two  tracts 
of  land,  and  have  recognized  this  boundary  to  be  the  line  for 
more  than  seven  j-ears. 

On  the  trial  the  plaintiffs  introduced  a  deed  from  Jaines 
B.  Moore  to  R.  L.  Wynn,  dated  February  1,  1893,  recorded 
February  10,  1893,  upon  a  consideration  of  fifteen  hundred 
dollars,  to  "all  of  lots  of  land  numbers  148  and  149,  of  202y2 
[acres]  each,  more  or  less,  and  all  of  lot  147  except  12  acres 
off  the  northeast  corner,  all  of  lot  140  except  50  acres  off  the 
southeast  corner  thereof,  and  all  of  lot  141  except  38  acres 
off  the  northern  one-fourth  of  said  lot,  said  tract  of  land  ag- 
gregating 850  acres,  more  or  less,  and  being  iu  the  33d 
^^^  district  of  originally  Lee,  now  Chattahoochee  county, 
Georgia."  Also,  a  deed  from  R.  L.  Wynn  to  E.  J.  Wynn, 
dated  April  13,  1895,  recorded  December  2,  1895,  considera- 
tion seven  hundred  and  fifty  dollars,  conveying  a  oue-half 
interest  in  the  same  land,  similarly  described,  except  that  it 
concluded  with  these  words:  ''Said  lands  known  as  th.-  Wi.'l- 
dridge  plantation  on  the  Cusseta  and  Jamestown  road."     K. 
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or.  Wynn  tostifiod  tliat  he  and  his  brother  had  been  in  pos- 
session of  the  hind  so  convoyed  since  the  dates  of  their  re- 
spective deeds,  and  aloiij?  with  other  lands  had  cultivated  a 
considerable  portion  of  lot  140;  that  he  had  considered  he 
owned  all  the  lot  cx('ri)t  fifty  acres  in  the  southeast  corner; 
and  that  while  he  did  not  know  where  the  line  ran,  he  claimed 
all  the  land  conveyed  to  him,  which  was  all  the  lot  except 
fifty  acres  in  the  southeast  corner.  Recently  he  had  the 
fifty  acres  measured  off  and  found  defendants  had  located 
their  mill  on  plaintiffs'  land,  and  there  were  between  nine- 
teen and  twenty-one  acres  of  timber  cut  by  defendants  be- 
yond the  line  of  Howard's  fifty  acres  as  shown  by  a  survey 
thereof.  The  testimony  of  Howard  tended  to  show  that  at 
the  time  he  purchased  in  1872  Mr.  Wooldridge,  the  common 
t^rantor  of  the  predecessors  in  title  of  both,  plaintiffs  and 
defendants,  had  owned  two  places,  one  known  as  the  "Ilard- 
away  place,"  and  the  other  as  the  "Wooldridge  Home  place," 
a  part  of  lot  140  being  in  each  of  these  places.  He  and  his 
])rother  purchased  what  was  known  as  the  Hardaway  place, 
and  at  the  time  they  purchased  it  Mr.  Wooldridge  pointed 
out  the  line  as  going  to  the  edge  of  the  woods,  which  w^ere 
on  the  Hardaway  place,  and  were  at  that  time  surrounded  by 
a  fence  which  remained  for  many  years  until  it  rotted  or 
was  burned  down ;  and  the  line  of  the  place  which  he  had 
thus  purchased  included  all  the  woods  in  the  southeast  cor- 
ner. Mr.  Wooldridge  had  previously  deeded  his  home  place  to 
his  wife  and  children  when  he  sold  the  Hardaway  place  to 
Howard  and  his  brother;  and  the  line  as  pointed  out  had  al- 
ways been  recognized  by  them.  He  went  into  possession  of 
the  Hardaway  place  in  1872,  and  the  fence  was  not  wholly 
destroyed  for  twelve  or  fifteen  years  thereafter,  and  as  re- 
cently as  five  years  ago  there  were  signs  of  rails  around  the 
woods.  He  had  returned  it  for  taxes  as  fifty  acres  of  lot 
140,  and  did  not  know  there  were  more  than  fifty  acres  un- 
til lecently,  when  it  had  been  surveyed  and  measured.  Under 
his  pnrcliase  he  had  acquired  from  Wooldridge  all  the  Hard- 
away place,  and  the  timber  '^^  in  dispute  was,  and  had  al- 
waj's  l)rcn.  recognized  as  a  part  of  the  Hardaway  place,  and 
never  as  a  j^art  of  the  Wooldridge  home  place.  By  a  num- 
ber of  other  -witnesses,  including  several  of  the  children  of 
IMr.  Wooldridge,  it  was  shown  that  until  they  parted  with 
the  title  and  p(\^srs,sion  of  the  land,  sometime  prior  to  R.  Ij. 
Wynn's  pnrcl!as(»  in  1893,  they  had  always  regarded  the 
edge  of  the  woods  as  the  bonndary  line  between  the  Wool- 
dridge home  place  and  the  Hardaway  place,  and  that  How- 


July,  1908.]  OsTEEN  V.  Wynn.  215 

ard's  land  included  the  woods,  and  his  line  extended  to  the 
edge  of  the  woods.  The  deed  from  Wooldridge  to  the 
Howards  described  the  land  as  "lying  and  being  in  the 
tiiirty-third  district  of  Chattahoochee  county,  known  and  dis- 
tinguished in  the  plan  of  said  district  as  the  following  lots 
and  parts  of  lots,"  naming  them,  and  including  "fifty  acres 
in  the  southeast  corner  of  lot  No.  140,"  which  was  followerl 
l)y  other  matters  of  description.  The  jury  returned  a  ver- 
dict for  plaintiffs.  The  defendants  filed  a  motion  for  a  new, 
trial,  which  being  overruled,  they  excepted. 

1.  The  demurrer  raises  the  question  of  the  sufificiency  of  the 
description  of  the  land  upon  which  the  trespass  was  alleged 
to  have  been  committed.  The  petition  alleged  that  the  plain- 
tiffs were  the  owners  of  land  lot  number  140  in  the  thirty- 
third  district  of  Chattahoochee  county,  except  fifty  acres  in 
the  southeast  corner,  and  that  the  defendants  had  cut,  and 
were  proceeding  to  cut,  the  timber  thereon  immediately  sur- 
rounding the  excepted  fifty  acres.  Judicial  notice  will  be 
taken,  as  to  lots  of  land  laid  out  by  state  survey  in  this 
county,  that  each  contains  two  hundred  and  two  and  one-half 
acres,  and  is  in  the  form  of  a  square:  Iluxford  v.  Southern 
Pine  Co.,  124  Ga.  181,  52  S.  E.  439.  A  conveyance  of  fifty 
acres  in  the  southeast  corner  of  such  a  lot  of  land  has  been 
held  to  contain  a  sufficient  description.  The  corner  of  the 
lot  is  to  be  taken  as  a  base  point  from  which  two  sides  of 
the  tract  of  land  shall  extend  equal  distances,  so  as  to  in- 
close by  parallel  lines  the  quantity  of  land  conveyed:  Payton 
v.  McPhaul,  128  Ga.  510,  58  S.  E.  50;  Wilkinson  v.  Roper, 
74  Ala.  40;  Walsh's  Lessee  v.  Ringer,  2  Ohio,  327,  15  Am. 
Dec.  555.  The  petition  therefore  de.seribes  the  land  as  lot 
140  ^^^  except  a  square  in  the  southeast  corner  containing 
fifty  acres,  and  the  timber  which  it  is  alleged  is  being  wrong- 
fully removed  was  described  as  located  on  this  lot  of  land 
immediately  surrounding  the  quadrangular  area  excepted  in 
the  defendants'  deed,  and  the  description  was  sufficiently 
definite. 

2.  The  first  ground  of  the  amended  motion  complains  of 
the  following  charge  to  the  jury:  "The  deed  from  R.  L. 
Wynn  to  E.  J.  Wynn  had  the  legal  effect  of  vesting  in  E.  J. 
Wynn  one-half  undivided  interest  in  all  the  land  which 
R.  L.  Wynn  had  in  the  lots  mentioned,  among  others,  in  all 
of  lot  140  except  fifty  acres  in  the  southeast  corner  of  the  lot. 
These  lands  are  designated  as  the  Wooldridge  plantation  on 
the  Cu?s:eta  and  Jamestown  road  ;  and  those  words,  that  i.^, 
that  they  are  known  as  the  Wooldridge  plantation  on  the 
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Cusseta  and  Jamestown  road,  are  matters  of  further  descrip- 
tion of  the  land."  The  error  alleged  is  that  the  deed  de- 
scribed only  conveyed  such  interest  of  R.  L.  Wynn  "in  so 
much  of  lot  140  as  was  included  in  what  was  known  as  the 
Wooldridge  plantation,  whether  more  or  less  than  fifty  acres 
of  lot  140;  and  because  the  reference  to  the  Wooldridge 
plantation  was  not  a  further  description  of  the  fiftj'  acres, 
but  fifty  acres  was  a  further  description  of  the  "Wooldridge 
.plantation";  and  the  description,  "known  as  the  "Wooldridge 
plantation,"  was  one  of  higher  dignity,  and  should  prevail 
over  the  description  "50  acres  in  lot  No.  140."  Where  a 
deed  contains  two  descriptions  of  the  land  conveyed,  one 
general  and  the  other  particular,  if  there  is  any  repugnance, 
the  latter  will  prevail:  Hannibal  etc.  R.  Co.  v.  Green,  68  Mo. 
169;  2  Devlin  on  Deeds,  2d  ed.,  sec.  1039;  5  Cyc.  880;  Tyler's 
Law  of  Boundaries,  29;  Shackelford  v.  Orris,  129  Ga.  791, 
59  S.  E.  772.  The  description  here  was  of  definite  lots  and 
parts  of  lots;  and  under  Payton  v.  McPhaul,  128  Ga.  510, 
58  S.  E.  50,  all  of  lot  140  w^as  conveyed  except  a  square,  em- 
bracing fifty  acres  in  the  southeast  corner.  The  added  words, 
"known  as  the  Wooldridge  plantation,"  were  a  general  de- 
scription, and  must  yield  to  the  previous  definite  and  particu- 
lar description.  It  was  therefore  not  error  for  the  court  to 
charge  that  this  deed  conveyed  all  of  lot  140  except  fifty 
acres  in  the  southeast  corner,  and  that  the  words  "known  as 
the  Wooldridge  plantation"  were  matter  of  further  descrip- 
tion. Nor  do  we,  in  the  light  of  what  has  just  been  said, 
find  any  errors  in  the  second,  third,  fourth,  sixth,  seventh, 
^^'*  and  ninth  grounds  of  the  amended  motion,  complaining 
of  certain  charges  of  the  court  relative  to  the  eflfeet  of  the 
descriptions  in  the  several  deeds.  Nor  do  we  think  he  er- 
roneously construed  the  contentions  of  the  parties,  or  diverted 
the  minds  of  the  jury  from  the  real  contentions. 

3.  The  eighth,  tenth  and  twelfth  grounds  of  the  motion 
complain  of  the  charge  of  the  court  that  if  there  was  any 
agreement  between  the  coterminous  proprietors  as  to  a  di- 
viding line,  and  that  agreement  continued  for  a  period  nf 
twenty  years,  the  eflfect  of  the  agreement  would  be  to  estjib- 
lish  the  agreed  line  as  the  dividing  line  between  the  two 
tracts.  This  charge  is  alleged  to  be  an  erroneous  statement 
of  the  law  concerning  conventional  boundary  lines,  in  that 
it  includes  as  an  element  necessary  to  the  validity  of  such  an 
agreement  an  observance  of  it  for  a  period  of  time  n^it  less 
than  twenty  years.  On  tlio  subject  of  acquiescence  the  court 
charged:   "In  order   lor  acquiescence  to  be  binding   on   the 
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parties,  it  must  be  shown  by  the  evidence,  in  the  first  place, 
that  there  was  an  acquiescence,  that  is,  both  parties  agreed 
that  a  particular  place  was  the  line  between  the  fifty  acres 
of  lot  140;  and  not  only  having  agreed  to  it,  but  the  agree- 
ment continued  for  a  period  of  seven  years  or  more,  and 
possession  was  respectively  had  under  such  agreement."  Thi'^ 
charge  is  said  to  be  erroneous,  because  it  makes  an  agreement 
and  possession  under  such  agreement  for  seven  years  neces- 
sary to  acquiescence,  and  because  it  confounds  acquicseenee 
with  agreement.  In  Farr  v.  Woolfolk,  118  Ga.  277,  45  S.  K. 
230,  this  court  pointed  out  the  distinction  between  a  divid- 
ing line  established  by  acquiescence  for  seven  year.s  by  acts 
or  declarations  of  adjoining  land  owners  as  provided  in  the 
Civil  Code,  section  3247,  and  a  parol  agreement  between  co- 
terminous proprietors  that  a  certain  line  shall  be  the  true 
dividing  line.  Where  there  is  room  for  controversy  as  to  the 
location  of  a  dividing  line,  the  coterminous  proprietors,  inde- 
pendently of  the  cited  code  section,  may  orally  agree  upon 
the  line;  and  if  the  agreement  is  accompanied  by  possession 
to  the  agreed  line,  or  is  otherwise  duly  executed,  such  agree- 
ment will  be  valid  and  binding,  and  the  line  thus  defined  will 
thereafter  control  their  deeds.  However,  it  is  not  necessary 
that  possession  under  the  agreed  line  should  be  had  for  twenty 
years,  to  give  validity  to  the  agreement,  though  the  agree- 
ment derives  additional  weight  from  long  acquiescence. 
^^'^  A  parol  agreement  between  adjoining  land  owners  to  fix 
a  boundary  line  between  their  respective  tracts  thoretoffire 
unascertained,  uncertain  or  disputed,  is  not  within  the  opera- 
tion of  the  statute  of  frauds,  for  the  reason  that  no  estate  is 
created.  When  a  boundary-  line  is  established  by  consent. 
the  coterminous  proprietors  hold  up  to  it  by  virtue  of  their 
title  deeds,  and  not  by  virtue  of  a  parol  transfer  of  title: 
Hagey  v.  Detweiler,  35  Pa.  409.  A  line  is  not  fixed  or  lo- 
cated by  verbal  agreement  unless  actual  possession  is  had  up 
to  the  line,  or  something  be  done  to  execute  the  agreement  in 
the  direction  of  physical  identification,  as  the  ereetinn  of 
monuments,  fences,  marking  of  trees,  or  the  li!:e.  I'ut  when 
adjacent  land  owners  make  a  consentible  line  between  tlii'ir 
respective  tracts,  it  is  not  necessary  that  po-sessioii  Ij-^  liml 
to  the  line  for  twenty  years  in  order  to  establish  the  aLrreed 
line  as  the  divisional  line.  In  some  juri.sdictions  a  i^nr^l 
agreement  between  adjoining  prriprietors  as  to  a  diviili'ii: 
line  is  considered  witliin  the  statute  of  frauds,  and  will  ii"t 
be  enforced  unless  acted  uj^on  to  such  an  extent  as  t*^  m:ikr- 
it  inequitable  for  either  party  to  set  up  the  true  boiuii'iar}  : 
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^levers  v.  Johnson,  1.")  Ind.  261.  But  in  this  state,  on  the 
authority  of  the  cases  cited  in  Farr  v.  Woolfolk,  118  Ga.  277, 
45  S.  E.  230,  and  upon  the  strength  of  their  reasoning,  we 
have  accepted  the  doctrine  that  in  the  case  of  disputed  or 
uncertain  boundary  between  coterminous  land  owners,  an  ex- 
ecuted parol  a^recinent  is  not  witliin  the  statute  of  frauds, 
and  will  suffice  to  establish  a  dividing  line.  The  charges  to 
which  exception  is  taken  conflict  with  the  view  herein  ex- 
pressed, and  to  that  extent  are  erroneous. 

4.  But  it  was  insisted  on  the  argument  that  even  if  the 
court  did  err  in  his  instructions  on  the  subject  of  establishing 
a  dividing  line  by  acquiescence  or  agreement,  the  errors  were 
harmless,  because  the  plaintiff  purchased  his  land  without 
notice  that  any  divisional  line  had  been  established  either  by 
acquiescence  for  seven  years  by  acts  or  declarations  of  his 
predecessor  in  title,  or  by  any  executed  parol  agreement. 
There  was  evidence  that  at  the  time  the  plaintiff  acquired 
his  title,  and  even  up  to  the  trial,  there  were  indications  of 
the  former  existence  of  the  fence  along  what  the  defendants 
claim  is  the  line  agreed  to  and  acquiesced  in  by  the  plaintiffs' 
predecessors  in  title.  Indeed,  there  was  no.  serious  conflict 
in  the  evidence  that  the  line  which  the  defendants  claim  to 
-^^  was  acquiesced  in  by  the  declarations  and  acts  of  the 
plaintiffs'  predecessors  in  title  while  clothed  with  the  title 
for  more  than  seven  years.  Nor  is  it  disputed  that  Mr.  Wool- 
dridge  pointed  out  this  line  to  Dr.  Howard  as  the  boundary 
between  the  Wooldridge  home  place  and  the  Hardaway  place 
at  the  time  he  bargained  the  latter  tract  to  Howard.  Al- 
though jMr.  Wooldridge  made  a  deed  to  his  wife  and  children 
a  few  montlis  before  he  executed  the  Howard  deed,  yet  the 
trade  with  Howard  was  consummated  the  previous  year. 
There  can  be  no  doubt,  in  a  contest  of  boundary  between  two 
parties  who  have  purchased  adjoining  tracts  from  a  common 
vendor,  that  the  line  which  their  vendor  had  caused  to  be 
run  as  the  dividing  line  between  the  two  tracts  before  he 
sold  them  will  be  recognized  as  the  dividing  line  between  the 
parties  uKMliately  deriving  title  from  him:  Tyler  on  Bound- 
aries. 3o5.  Will  such  dividing  line  also  bind  their  succes- 
sors in  title?  If  we  are  right  as  to  our  premise  that  an 
exci-uted  jiarol  agreement  between  coterminous  proprietors 
fixes  the  loi-ation  where  the  estate  of  each  owner  is  supposed  to 
exist  under  his  deed,  and  that  each  owner  holds  thereto  by 
force  of  his  deed,  then  the  conclusion  is  irresistible  that  the 
consentible  line  idcntillcs  the  boundary  as  defined  in  the  con- 
testincT  titles:    Wood  v.    Crawford,   75    Ga.   733;   Ingram   v. 
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Fisher,  70  Ga.  745.  As  was  said  in  Miller  v.  McGlaun,  63 
Ga.  435:  "If  there  had  been  any  dispute  on  the  point  where 
the  true  dividing  line  of  the  two  lots  ran,  and  by  agreement 
of  the  coterminous  owners  thereof  a  line  had  been  fixed  on 
as  such  true  line,  whether  the  creek  or  any  other,  it  cannot 
be  doubted  that  the  parties  could  do  so  by  verbal  agreement, 
and  such  agreed  line  would  bind  subsequent  holders  under 
either,  and  that  proof  thereof  could  be  made  in  parol."  And 
it  has  been  elsewhere  held  that  an  agreement  fixing  the  lo- 
cation of  a  disputed  boundary  line  between  two  adjoining 
land  owners  is  binding  on  their  respective  grantees:  Bartlett 
V.  Young,  63  N.  11.  265;  4  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
860;  5  Cyc.  940.  By  parity  of  reasoning,  where  the  dividing 
line  is  located  by  the  law,  i.  e.,  by  acquiescence  for  seven 
years  by  acts  or  declarations  of  adjoining  land  owners  (Civ. 
Code,  sec.  3247),  such  line  becomes  established  as  the  true 
line  between  the  adjacent  tracts,  and  is  binding  on  subsequent 
grantees.  It  would  emasculate  the  force  of  the  statute  to 
hold  that  a  line  becomes  established  by  seven  years'  acquies- 
cence, but  that  subsequent  grantees  must  "*''  have  notice 
that  the  line  has  been  acquiesced  in  before  they  will  be  af- 
fected. When  the  line  is  once  established  so  as  to  bind  the 
present  owners,  their  respective  grantees  will  likewise  be 
bound.  Both  parties  claim  under  a  common  grantor;  the 
plaintiffs'  deeds  cover  all  of  lot  140  except  fifty  acres  in  the 
southeast  corner,  and  Howard's  deeds  (under  wlium  the  de- 
fendants claim)  cover  the  excepted  fifty  acres.  Their  re- 
spective title  deeds  embraced  the  whole  of  lot  140;  and  if  the 
lines  of  demarcation  had  never  been  estal)lished  or  acquiesced 
in,  the  true  line  as  ascertained  by  a  survey  would  control  the 
rights  of  these  litigants.  On  the  other  hand,  if  the  divisional 
line  has  been  fixed  either  by  an  executed  parol  agreement  of 
the  coterminous  proprietors,  or  by  seven  years'  acquiescence 
by  acts  or  declarations  of  the  adjoining  land  owners,  then 
the  boundary  line  located  by  the  agreement,  or  by  acquies- 
cence, as  provided  by  the  statute,  will  be  taken  as  the  di- 
viding line  between  the  two  properties:  Riley  v.  Griffin,  16 
Ga.  141.  60  Am.  Dec.  726. 
Judgment  reversed. 

All  the  justices  concur. 


If  the  Description  in  a  Deed  is  Too  Inrh-fjiiite  to  Convey  Avyfldvn. 
then  the  instrument  lacks  one  of  the  essiMitial  eleini'nts  of  a  conv.  > - 
iince:  Barker  v.  Southern  Ey.  Co.,  125  X.  C.  59G,  7i  Am.  St.  Eep.  C.is. 
It  is  not  essential  to  a  valid  deed,  however,  that  the  grant  ii.-'.-li 
should  contain  such  a  description  as  without  the  aid  of  extrinsic  tes- 
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timony  will  show  precisplv  what  is  conveyed:  Ilolley's  Exr.  v.  Curry, 
58  W.  Va.  70,  112  Am.  St.' Rep.  944. 

The  Fstahlishing  of  Boundaries  by  the  Agreement  or  Acquiesccvce  of 
the  coterminous  owners  is  discussed  in  the  note  to  Washington  Buck 
Co.  V,  Young,  110  Am.  St.  Kep.  682. 


JOYNER  V.  'JOYNER. 

[131  Ga.  217,  62  S.  E.  182.] 

DIVORCE  In  Another  State  Based  on  Constructive  Service  of 
Process,  Obligation  of. — The  husband  and  wife  being  domiciled  in 
Georgia,  the  husband  left  the  wife,  acquired  in  good  faith,  after  a 
lapse  of  five  years,  a  domicile  in  Kansas,  and  obtained  in  that  state, 
and  in  accordance  with  its  laws,  a  judgment  of  divorce  a  vinculo, 
based  on  constructive,  and  not  actual,  service  of  process  on  the  wife, 
who  meanwhile  remained  domiciled  in  Georgia  and  never  appeared  in 
the  action.  Held,  that  the  Kansas  judgment  was  not  entitled  to 
obligatory  enforcement  in  Georgia  by  virtue  of  the  Civil  Code,  sec- 
tion 5237,  which  provides  that  records  and  judicial  proceedings,  prop- 
erly authenticated,  shall  have  such  faith  and  credit  given  them  in 
every  court,  within  the  United  States  as  they  have  by  law  or  usage 
in  the  courts  of  the  state  from  which  they  are  taken,     (pp.  221,  22(3.) 

DIVORCE  in  Another  State — Comity,  When  Requires  the 
Recognition  of. — It  appearing  that  the  grounds  of  the  divorce,  as 
found  by  the  Kansas  court,  were  in  accordance  with  recognized  prin- 
ciples underlying  the  marriage  state,  and  that  notice  of  the  pendency 
of  the  suit  was  given  by  publication,  a  copy  of  the  same  being  sent 
by  mail  to  the  wife,  wlio  had  reasonable  time  to  appear  and  defend, 
but  failed  to  do  so,  and  allowed  the  husband  to  obtain  a  decree,  upon 
the  faith  of  which  he  contracted  a  subsequent  marriage,  it  is  proper 
for  our  courts,  on  the  ground  of  comity,  to  recognize  the  validity  of 
such  divorce,  it  not  appearing  that  any  imposition,  fraud,  or  conceal- 
ment was  practiced  by  the  husband  in  procuring  the  decree,      (p.  227.)" 

DIVORCE  in  Another  State — Alimony,  When  not  Allowable 
After. — Subsequently  to  the  rendition  of  the  Kansas  decree  of  total 
divorce,  the  wife  instituted  suit  for  alimony  in  Georgia,  and  obtained 
personal  service  in  this  state  on  the  husband,  who  pleaded  and  set  up 
the  Kansas  judgment.  Held,  that  the  wife's  suit  for  alimony  cannot 
be  maintained,  and  a  verdict  in  her  favor  must  be  set  aside,  (p.  227.) 
(Syllabi   by   the    court.) 

Moore,  Gordon  &  Branch,  for  the  plaintiff  in  error. 

Francis  L.  Eyles,  for  the  defendant  in  error. 

2**  BECK.  J.  rjosolie  Joyner,  hereinafter  called  the  wife, 
brought  an  action  for  alimony  against  R.  G.  Joyner,  herein- 
after called  the  husband,  in  the  superior  court  of  Fulton 
county.  The  husband  apponred  and  pleaded.  The  court 
rendered  judgment  in  favor  of  the  plaintiff,  and  the  husband 
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excepted,  one  of  the  pounds  of  his  excpption  hoxn^  that  the 
judgment  was  without  evidence  to  support  it,  "because  the 
evidence  showed  that  defendant  had  been  granted  a  divorce 
from  plaintiff  by  a  court  of  competent  jurisdiction,  to  wit, 
the  district  court  of  Sedgwick  county,  Kansas,  and  that  by 
said  judgment  plaintiff's  right  to  alimony  was  barred."  I'lie 
record  discloses  the  following  facts:  The  parties  were  married 
in  Georgia  in  1898,  where  they  both  resided  at  the  time,  and 
where  the  wife  continued  to  reside.  In  1900  or  1901  the 
husband  left  the  wife  at  their  home  in  Atlanta,  Georgia, 
ostensibly  to  go  to  Hot  Springs,  Arkansas,  for  his  health. 
He  returned  about  a  month  later  and  spent  two  days,  leaving 
a  second  time  and  taking  up  his  domicile  at  "Wichita,  Kan- 
sas. His  wife  was  not  permitted  to  accompany  him.  In 
1905  the  husband  procured  a  total  divorce  in  the  district 
^"^  court  of  Sedgwick  county,  Kansas,  the  place  of  his  domi- 
cile. The  notice  of  the  pendency  of  the  divorce  proceedings 
was  by  publication,  a  copy  of  the  same  being  sent  to  the 
defendant  by  mail;  but  the  wife  did  not  appear  in  the 
action.  Subsequently  the  husband  married  again,  and  re- 
turned to  Atlanta,  Georgia,  where  he  now  resides.  On  the 
trial  of  the  action  for  alimony,  the  husband  pleaded  the  Kan- 
sas divorce.  The  court  admitted  an  authenticated  copy  of 
the  jjroceedings  in  evidence,  but  refused  to  recognize  the  same 
as  a  bar  to  the  wife's  right  to  alimony. 

1.  In  the  case  of  Haddock  v.  Haddock,  201  U.  S.  562.  20 
Sup.  Ct.  Rep.  525,  50  L.  ed.  867,  Mr.  Justice  White,  after 
an  exhaustive  review  of  the  authorities,  both  state  and  fed- 
eral, announced  the  opinion  of  the  majority  of  the  court  in 
the  following  language:  "The  husband  and  wife  being  domi- 
ciled in  New  York,  the  hu.sband  left  the  wife,  acquired  in 
good  faith,  after  a  lapse  of  years,  a  domicile  in  Connecticut, 
and  obtained  in  that  state,  and  in  accordance  with  its  laws, 
a  judgment  of  divorce  based  on  constructive,  and  not  actual, 
service  of  process  on  the  wife,  who  remained  domiciled  in 
New  York  and  never  appeared  in  the  action.  The  wife  sub- 
sequently sued  for  divorce  in  New  York  and  obtained  per- 
sonal service  in  that  state  on  the  husband,  who  pleaded  the 
Connecticut  judgment.  Held,  without  questioning  the  power 
of  the  state  of  Connecticut  to  enforce  the  decree  within  its 
own  borders,  and  without  intimating  any  doubt  tliat  the  state 
of  New  York  might  give  it  siu'h  degree  of  efficacy  that  it 
might  be  entitled  to  in  view  of  the  public  policy  of  the  state, 
that  the  Connecticut  decree,  rendered  as  it  was  without  being 
based  on  personal  service  of  process  on,  and  therei'ure  with- 
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out  jurisdiction  over,  the  wife,  was  not  entitled  to  obligatory 
enforcement  in  tlie  state  of  New  York  by  virtue  of  the  full 
faith  and  credit  clause  of  the  federal  constitution."  The 
facts  in  tlie  Haddock  case  are  very  similar  to  those  in  the 
case  at  bar,  and  the  oi)inion  in  that  case  disposes  of  the  ques- 
tion as  to  whether  the  Kansas  court,  in  virtue  alone  of  the 
domicile  of  tlie  husband  in  that  state,  had  jurisdiction  to 
render  a  decree  against  the  wife  which  was  entitled  to  be 
enforced  against  the  wife  in  this  state  in  and  by  virtue  of  the 
constitution  and  laws  of  the  United  States. 

But  it  is  contended  by  the  plaintiff  in  error  that  section 
527  of  the  code  of  Georgia,  which  provides  that  records  and 
judicial  proceedings  properly  authenticated  "shall  have  such 
faith  and  credit  ^-^  given  them  in  every  court  within  the 
United  States  as  they  have  by  law  or  usage  in  the  courts  of 
the  state  from  which  they  are  taken,"  makes  it  obligatory 
upon  the  courts  of  this  state,  independently  of  any  federal 
law,  to  give  the  Kansas  decree  the  same  ef&cacy  in  Georgia 
that  it  has  in  Kansas.  To  this  contention  it  is  sufficient  to 
reply  that  tlie  code  section  is  a  literal  copy  of  a  federal  stat- 
ute "(U.  S.  Rev.  Stats.,  sec.  905 ;  U.  S.  Comp.  Stats.  1901,  p. 
677),  and  its  inapplicability  to  a  question  like  the  one  now 
under  consideration  was  adjudicated  in  Haddock's  case  (201 
U.  S.  562,  26  Sup.  Ct.  Rep.  525,  50  L.  ed.  867).  As  was  said 
by  jNIr.  Justice  j\IcCay  in  McCauley  v.  Hargroves,  48  Ga.  50, 
15  Am.  Rep.  660:  "This  is  not  intended  to  exclude  such  de- 
fenses to  the  judgment  as  inquire  into  the  jurisdiction  of  the 
court  in  which  the  judgment  was  given,  or  such  as  inquire 
into  the  right  of  the  state  itself  to  exercise  authority  over 
the  person  or  subject  matter."  In  the  present  case,  the 
Kansas  decree  was  rendered  without  being  based  on  personal 
service  of  process  on  the  defendant,  who  did  not  appear  in 
tlie  action ;  and  the  court  rendering  the  decree  was,  therefore, 
without  jurisdiction  over  the  person  of  the  defendant.  The 
only  instance  in  which  a  judgment,  entitled  to  obligatory  en- 
forcement in  other  states,  can  be  obtained  against  a  non-, 
resident  defendant,  based  upon  constructive  service  of  process, 
is  where  the  proceeding  is  one  in  rem,  and  the  res  is  within 
the  jurisdiction  of  the  court  rendering  the  judgment:  Wood- 
ruff V.  Taylor.  20  Vt.  65.  And,  as  was  pointed  out  in  Had- 
dock's case  (201  U.  S.  562,  26  Sup.  Ct.  Rep.  525,  50  L.  ed. 
867),  "A  suit  for  divorce  brought  in  a  state  other  than  the 
domicile  of  matrimony,  against  a  wife  who  is  still  domiciled 
therein,  is  not  a  proccixling  in  rem  justifying  the  court  to 
enter  a  decree  as  to  tlie  res,  or  marriage  relation,   entitled 
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to  be  enforced  outside  of  the  territorial  jurisdiction  of  the 
court":  See,  also,  Borden  v.  Fitch,  15  Johns.  (N.  Y.)  121,  8 
Am.  Dec.  225. 

2.  We  come  next  to  consider  the  question  as  to  whether 
the  Kansas  decree  should  be  given  effect  in  Georgia,  not  be- 
cause of  the  statute  above  referred  to,  but  because  of  the 
comity  between  the  states.  The  general  rule  governing  the 
comity  of  nations  is  that  in  a  proper  case  the  laws  and  judi- 
cial proceedings  of  one  state  will  be  enforced  in  another 
state,  provided  they  do  not  involve  anything  immoral,  con- 
trary to  general  policy,  or  violative  of  the  conscience  of  the 
state  called  upon  to  give  them  effect:  Eubauks  v.  Banks,  34 
Ga.  407.  In  the  case  of  Cox  v.  Adams,  2  Ga.  ''^  158,  Nis- 
bet,  J.,  delivering  the  opinion,  said:  "The  comity  of  nations 
cannot  be  recognized  as  capricious — as  depending  upon  ar- 
bitrary whims  or  tyrannic  impulses.  It  has  grown  into  a 
system  whose  sanctions  are  reason,  religion  and  the  common 
interests  of  all,  for  the  violation  of  which  states  are  amen- 
able to  the  public  sentiment  of  the  world.  The  rules  ad- 
mitted by  civilized  states  upon  this  subject  are  founded  not 
only  in  convenience,  but  in  necessity;  without  them  commerce 

could  not  exist  between  the  states The  whole  system 

of  agencies,  purchases  and  sales,  mutual  credits,  and  trans- 
fers of  negotiable  instruments  depends  upon  the  jus  gentium. 
In  fact,  nothing  so  much  distinguishes  civilized  from  savage 
states  as  this  comity  of  the  nations."  "What  is  here  said,  as 
to  the  necessity  of  a  wise  and  uniform  system  of  comity  be- 
tween the  states  as  regards  trade  and  commerce,  is  equally 
applicable  to  the  subject  of  marriage  and  divorce.  Espe- 
cially in  the  United  States,  where  from  our  position  as  a 
confederation  of  independent  sovereignties,  contiguous,  but 
each  with  its  distinctive  municipal  law  of  divorce,  the  neces- 
sit.y  for  such  a  rule  of  comity  becomes  manifest.  As  was 
pointed  out  by  the  New  Jersey  court  of  chancery  in  Felt  v-. 
Felt,  59  N.  J.  Eq.  606,  83  Am'.  St.  Eep.  612,  45  Atl.  105,  49 
Atl.  1071,  47  L.  R.  A.  546,  and  by  Mr.  Justice  Holmes  in 
his  dissenting  opinion  in  Haddock's  case  (201  U.  S.  5G2,  20 
Sup.  Ct.  Rep.  525,  50  L.  ed.  867),  the  result  of  a  contrary 
rule  would  be  to  bastardize  children  supposed  to  be  the  otl- 
spring  of  lawful  marriage,  and  to  make  the  relation  of  a  man 
and  woman  either  legitimate  or  adulterous  as  they  hapjjcn  to 
be  within  the  limits  of  one  state  or  another.  Siieh  a  condi- 
tion of  the  law  is  not  to  be  tolerated  any  further  than  i^ 
plainly  required  by  public  policy.  In  the  case  of  Jnel^-u:: 
V.  Johnson,  34  Ga.  511,  89  Am.  Dec.   263,  it  was  said   t!:a: 
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"comity  is  reciprocity."  The  laws  of  Georgia  expressly  per- 
mit a  citizen  of  this  state,  whether  this  be  the  domicile  of 
matrimony  or  not,  to  obtain  a  divorce,  based  upon  con- 
structive service  of  process,  against  a  nonresident  defendant. 
Manifestly,  it  was  intended  and  desired  that  such  decrees 
should  have  extraterritorial  effect;  otherwise  it  would  be  nec- 
essary for  a  citizen  of  Georgia,  when  this  state  is  not  the 
domicile  of  matrimoii}',  in  order  to  obtain  a  universally  valid 
divorce  agninst  a  nonresident  defendant,  to  seek  out  the  de- 
fendant and  sue  in  the  state  selected  by  the  latter;  and  since 
the  laws  of  most  states  require  the  plaintiff  to  be  domiciled 
in  tiie  state  Avhere  he  seeks  a  divorce,  the  '-^'"^^  plaintiff  would 
be  compelled  to  abandon  his  residence  in  Georgia  and  take 
up  a  permanent  residence  in  the  domicile  of  the  defendant. 
It  would,  therefore,  be  impolitic,  as  well  as  unjust,  to  lay 
down  the  general  rule  that  the  courts  of  this  state  will  never 
rect)giiize  a  divorce  granted  in  another  state,  other  than  the 
domicile  of  matrimony,  based  on  constructive  service  of  process 
upon  the  defendant.  For  in  order  that  a  Georgia  decree, 
rendered  under  such  circumstances,  may  receive  recognition 
in  otlier  states,  this  state  must  be  ready  to  reciprocate,  as  far 
as  public  policy  will  permit,  by  according  to  such  decrees 
rendered  in  other  states  a  like  degree  of  efficacy  in  this  state. 

On  the  other  hand,  it  would  be  equally  as  unwise  and  un- 
just to  lay  down  the  general  rule  that  this  state  should  rec- 
ognize every  divorce  granted  in  another  state  against  de- 
fendants domiciled  in  Georgia,  regardless  of  the  cause  for 
which  the  divorce  was  sought  or  the  manner  in  wdiich  it  was 
obtained.  It  is  easily  conceivable  that  some  states  might 
grant  divorces  upon  grounds  not  recognized  by  the  laws  of 
(ret)rgia,  and  in  violation  of  the  public  policy  of  this  state. 
As  was  said  by  the  supreme  court  of  the  United  States  in 
Haddock's  case  (201  U.  S.  5G2,  26  Sup.  Ct.  Rep.  525,  50  L. 
ed.  8G7)  :  "Under  the  rule  contended  for,  it  would  follow 
that  the  states  whose  laws  w^ere  the  most  lax  as  to  length  of 
residence  re(iuired  for  domicile,  as  to  cause  for  divorce  and 
to  speed  of  procedure  concerning  divorce,  would  in  effect 
dominate  all  other  states.  In  other  words,  any  person  who 
was  married  in  one  state  [as  for  example,  in  Georgia]  and 
who  wished  to  violate  the  marital  obligations  would  be  able, 
by  following  the  lines  of  least  resistance,  to  go  into  the  state 
whose  laws  were  the  most  lax,  and  there  avail  of  them  for 
the  purpose  of  the  severance  of  the  marriage  tie  and  the  de- 
struction of  the  rights  of  the  other  party  to  the  marriage 
contract,  to  the  uverllirow  of  the  laws  and  public  policy  of 
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the  other  states."  Another  effeet  of  this  rule  would  be,  in 
many  cases,  to  violate  the  general  principle  of  law  that  no 
person  should  be  deprived  of  property  without  due  procos.s, 
of  law — that  is,  without  notice  and  a  reasonable  opportunity 
to  be  heard  in  his  own  behalf.  In  a  proceeding  in  personam, 
no  judgment  against  a  defendant  is  valid  unless  he  has  been 
actually  served  with  process  within  the  territorial  limits  of 
the  court's  jurisdiction,  or  has  voluntarily  appeared:  Pen- 
noyer  v.  Neff,  95  U.  S.  714,  24  L.  cd.  565.  In  proceedings 
in  rem,  if  the  res  be  within  the  court's  jurisdiction,  ^^^  "due 
process  of  law"  merely  requires  constructive  notice  to  be 
given  to  the  defendant  by  publication,  actual  notice  being 
dispensed  with  on  the  theory  that  the  owner  is  bound  to  know 
where  his  property  is,  and  that  he  will  be  informed  if  an\ 
peril  threatens  it :  Doughty  v.  Doughty,  27  N.  J.  Eq.  315.  A 
proceeding  for  divorce  partakes  of  "the  nature  of  proceed- 
ings in  rem  rather  than  of  proceedings  in  personam,  the  res 
being  the  status At  the  same  time  these  causes  can- 
not be  said  to  be  altogether  proceedings  in  rem.  There  is  a 
personal  element  that  enters  into  them,  not  found  in  suits  in- 
stituted merely  to  subject  or  affect  property It  re- 
sults, therefore,  that  these  causes  constitute  in  some  measure 
a  dividing  line  between  proceedings  strictly  in  rem  and  pro- 
ceedings strictly  in  personam,  partaking  in  part  of  the  nature 
of  each,  the  former,  however,  predominating.  Hence  they  are 
often  very  properly  denominated  proceedings  quasi  in  rem": 
Minor  on  Conflict  of  Laws,  191.  "Accurately  speaking,  a 
proceeding  in  rem  is  a  proceeding  against  tangible  property, 
and  actual  notice  is  dispensed  with  on  the  theory  that  the 
owner  is  bound  to  know  where  his  property  is  and  what  is  be- 
ing done  with  it.  It  is  manifest  this  theory  cannot  be  applied 
to  the  relation  of  husband  and  wife":  Doughty  v.  Doughty, 
27  N.  J.  Eq.  315.  Thus  it  often  happens,  where  the  only  no- 
tice given  a  nonresident  defendant  is  by  publication  in  a  local 
newspaper,  that  the  defendant  has  no  knowledge  that  divorce 
proceedings  are  pending;  the  plaintiff  is  granted  a  divorce 
upon  an  ex  parte  showing,  and  the  marital  rights  of  the  de- 
fendant are  destroyed  without  his  having  had  any  opportun- 
ity whatever  to  defend  those  rights.  And  "a  sentence  of  a 
court,  pronounced  against  a  party  without  hearing  him  or  giv- 
ing him  an  opportunity  to  be  heard,  is  not  a  judicial  deter- 
mination of  his  rights,  and  is  not  entitled  to  respect  in  any 
other  tribunal":  Windsor  v.  ]McVeigh,  93  U.  S.  274,  23  L.  eJ. 
914. 
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The  laws  of  Georgia  recognize  the  necessity  of  actual  notice 
tc  the  defendant  of  the  pendency  of  the  divorce  proceeding, 
and  require  such  notice  to  be  given,  where  that  is  practicable, 
by  mail,  or  actual  service  of  notice — not  by  publication 
merely:  Civ.  Code,  sees.  2432,  4978,  4979. 

It  follows  from  what  has  been  said  that  in  any  attempt  to 
lay  down  a  general  rule  of  comity  governing  the  reception 
and  enforcement  of  a  divorce  granted  in  another  state,  not 
the  domicile  ^'^  of  matrimony,  based  upon  constructive  ser- 
vice of  process  upon  the  defendant  in  this  state,  a  delicate  re- 
gard must  be  had,  as  far  as  public  policy  will  permit,  for  the 
rights  of  the  plaintiff  who  has  acted  in  good  faith  in  procur- 
ing the  divorce,  and  of  innocent  parties  who  have  dealt  with 
the  plaintiff  upon  the  faith  of  that  decree;  and  a  just  regard 
had  also  for  the  rights  and  interests  of  the  defendant.  Ex- 
amining the  facts  of  the  present  case,  we  find  that  the  hus- 
band left  Georgia,  the  domicile  of  matrimony,  and  acquired 
in  good  faith  a  domicile  in  the  state  of  Kansas,  M'here,  after 
a  lapse  of  five  years,  he  obtained,  in  accordance  with  the  laws 
of  that  state,  a  judgment  of  divorce.  The  wife  might  have 
inquired  into  the  jurisdiction  of  the  court  granting  the  di- 
vorce; and  if  it  had  appeared  that  the  plaintiff  had  not 
acquired  a  bona  fide  domicile  in  Kansas  at  the  time  of  insti- 
tuting the  proceedings,  the  decree  would  havff  been  open  to 
attack:  Bell  v.  Bell,  181  U.  S.  175,  21  Sup.  Ct.  Rep.  551,  45 
L.  ed.  804.  But  no  such  attack  was  made,  and  therefore  we 
are  bound  by  the  recitals  of  that  decree. 

As  to  the  grounds  for  divorce  prescribed  by  the  laws  of 
Georgia  and  Kansas,  there  are  certain  points  of  difference, 
it  is  true — the  Georgia  law  requires  desertion  for  the  term 
of  three  years,  w'hile  the  Kansas  statute  requires  only  one. 
And  the  Kansas  law  recognizes  one  ground  for  divorce  not 
recognized  by  the  laws  of  Georgia,  viz.,  "gross  neglect  of 
duty."  The  grounds  for  divorce  alleged  by  the  husband  in 
the  Kansas  court  were,  "gross  neglect  of  duty"  and  "ex- 
treme cruelty."  It  requires  no  argument  to  show  that  there 
was  nothing  in  the  grounds  upon  which  the  divorce  was 
granted  which  violates  the  policy  or  conscience  of  this  state. 

The  proceedings  in  the  Kansas  court,  Avhich  were  prop- 
erly authenticated,  show  that  the  husband,  in  conformity  with 
the  laws  of  Kansas,  placed  a  copy  of  his  petition  together 
with  a  copy  of  the  publication  notice  in  an  envelope,  which 
he  addressed  and  mailed,  postage  paid,  to  the  wife  in  At- 
lanta, Georgia. 
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The  language  of  Mr.  Vice-Chancellor  Pitney  in  the  case  of 
Felt  V.  Felt,  57  N.  J.  Eq.  101,  40  Atl.  436,  is  especially  ap- 
plicable to  the  facts  of  the  present  case:  "We  have  not  here 
to  deal  with  a  case  where  the  ground  of  the  divorce,  as  found 
by  the  foreign  tribunal,  was  frivolous  or  not  in  accordance 
with  recognized  principles  underlying  the  marriage  state,  or 
with  a  case  where  any  imposition,  *^^  fraud,  or  concealment 

was   practiced    upon    either   court   or   party We    are 

bound  to  presume  that  the  findings  of  the  court  of  [Kansas] 
was  based  upon  sufficient  and  unassailable  evidence.  Hence 
it  appears  that  no  injustice  was  done  the  wife."  And  under 
these  circumstances  we  are  of  opinion  that  the  principles  of 
comity  require  that  such  decree  be  given  the  same  faith  and 
credit  in  the  courts  of  this  state  that  it  has  in  the  state  in 
which  it  was  rendered.  In  applying  the  principle  of  comity 
we  have  in  view,  of  course,  the  fact  that  the  courts  of  the 
state  in  which  the  decree  was  rendered  recognize  the  validity 
of,  and  give  effect  to,  decrees,  in  similar  cases,  of  the  courts 
of  other  states :  Roe  v.  Roe,  52  Kan.  724,  39  Am.  St.  Rep.  367, 
35  Pac.  808. 

3.  The  rule  announced  in  the  third  headnote,  that  alimony 
will  not  be  allowed  to  the  wdfe  on  a  separate  proceeding,  after 
a  total  divorce  has  been  granted  at  the  instance  of  the  hus- 
band, is  sustained  by  the  weight  of  authority;  and  the  verdict 
in  favor  of  the  wife  must,  therefore,  be  set  aside:  14  Cyc. 
769;  Downey  v.  Downey,  98  Ala.  373,  13  South.  412,  21  L."^R. 
A.  677,  and  cases  cited. 

The  question  is  not  made  in  this  case,  and  we  do  not  make 
any  ruling,  as  to  what  might  be  the  wife's  rights  or  remedies 
had  there  been  in  this  state  property  of  the  husband,  real  or 
personal,  owned  by  him  at  the  time  of  the  granting  of  the  de- 
cree of  divorce,  Avhich  might  have  been  seized  and  adminis- 
tered by  a  court  of  competent  jurisdiction,  in  proceedings  by 
the  wife  to  subject  such  property  to  her  claim  for  a  support  or 
allowance  in  the  nature  of  alimony  out  of  such  property. 

Judgment  reversed. 

All  the  justices  concur. 


The  Effect  of  Foreign  Decrees  of  Divorce  are  discussed  in  the  note3 
to  Felt  V.  Felt,  83  Am.  St.  Eep.  63  6;  Tremblay  v.  Aetna  Life  Ins.  Co., 
94  Am.  St.  Rep.  553;  Montgomery  v.  Consolidated  etc.  Co..  In;',  Am. 
St.  Rep.  328.  As  a  rule,  a  decree  of  divorce,  if  the  court  has  juiis.iie- 
tion,  has  the  same  effect  in  every  other  state  as  in  the  stat<;  where  ren- 
dered, and  is  conclusive  of  the  merits  of  the  controversy,  no  matter 
what  fraud  may  have  intervened:  Forrest  v.  Fey,  218  111.  1G5,  109  Am. 
St.  Rep.  249,  and  see  the  note  thereto. 
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GEORGIA  COAL  AND  IRON  COMPANY  v.  BRADFORD. 

[131  Ga.  289,  62  S.  E.  192.] 

MASTER  AND  SERVANT — Fellow-servants,  Who  are. — Em- 
ployes of  a  common  injister,  engiiged  in  labor  for  the  furtherance  of 
the  general  purpose  of  the  business  in  which  they  contract  to  serve, 
are  fellow  servants  witliin  the  purview  of  the  Civil  Code,  section  2610, 
providing  that,  "Except  in  case  of  railroad  companies,  the  master  is 
not  liable  to  one  servant  for  injuries  arising  from  the  negligence  or 
misconduct  of  other  servants  about  the  same  business."     (p.  232.) 

MASTER  AND  SERVANT  —  Fellow-servants  —  Teaanster  and 
Engineer  and  Fireman. — Under  this  rule,  a  teamster  employed  by  a 
coal  and  iron  company  to  assist  in  hauling  a  boiler  from  the  furnace 
plant  of  the  company  to  its  coal  mines,  to  be  there  used  in  getting 
out  coal  for  consumption  in  the  furnace  and  locomotives  of  the  com- 
pany, is  a  fellow-servant  with  the  engineer  and  fireman  of  a  locomo- 
tive operated  in  the  yards  of,  and  in  connection  with,  such  furnace 
plant,  and  therefore  not  entitled  to  recover  damages  from  the  mas- 
ter lor  injuries  attributable  to  their  negligence,  (p.  232.) 
(Syllabi   by   the   court.) 

Tye,  Peeples,  Bryan  &  Jordan,  for  the  plaintiff  in  error. 

Payne  &  Payne,  R.  J.  and  J.  McCamy  and  R.  F.  McClure, 
for  the  defendant  in  error. 

2s»  IIOLDEN,  J.  L.  L.  E.  Bradford  brought  an  action 
against  the  Georgia  Coal  and  Iron  Company,  a  corporation, 
for  damages  alleged  to  have  been  sustained  by  him  by  reason 
of  tlie  negligence  of  the  defendant's  servants  and  agents,  and 
obtained  a  verdict.  The  defendant's  motion  for  a  new  trial 
v.as  denied,  and  that  ruling  was  brought  to  this  court  by  writ 
of  error.  The  facts  disclosed  by  the  record  necessary  to  an 
understanding  of  the  decision  here  made  are  as  follows:  The 
defendant  company  was  engaged  in  the  operation  of  a  fur- 
nace plant  at  Rising  Fawn,  Georgia,  and  desired  to  move  a 
boiler  from  its  plant  there  to  be  used  at  its  coal  mines,  from 
ten  to  fourteen  miles  distant,  in  getting  out  coal  far  use  in  its 
locomotives  and  furnaces.  The  plaintiff  was  hired  by  the  de- 
fendant, at  a  stated  price  per  day,  to  furnish  a  team  of  mules 
and  himself  to  assist  other  teamsters  in  hauling  this  boiler 
from  the  plant  to  the  coal  mines.  lie  reported  at  the  furnace 
plant  on  the  morning  he  was  to  begin  work,  hitched  his  mules, 
threw  his  "stretchers"  aeross  his  shoulders,  and  started  with 
them  to  the  i)la(:e  where  tl;e  wagon  on  which  the  boiler  was 
to  he  hauled  was  standing.  A  railroad  track  ran  through 
the  yards  of  tlie  furnace  j^lant  of  the  defendant  company, 
pas.<ing  between  the  ])oint  at  which  the  plaintiff  hitched  his 
mules  and  the  place  where  the  wagon  was,  whifh  trac-k  was 
290  u^f.j  \)y   {]iQ   defendant   c(Hiipany   in   connection   with  its 
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furnace  plant.  As  the  plaintiff  was  walking  over  a  crossing 
leading  across  this  track  to  the  defendant's  furnace,  carrying 
the  "stretchers"  to  the  wagon,  he  was  .struck  and  thrown 
from  the  track  by  the  rear  end  of  an  engine  usod  in  hnuling 
products  from  the  furnace,  which  was  then  backing  along  the 
track  on  its  way  to  a  water-tank,  sustaining  the  injuries  for 
which  he  brought  suit.  He  alleged  that  he  was  not  guilty 
of  any  negligence,  but  that  his  injuries  were  occasioned  solely 
by  the  negligence  of  the  servants  of  the  defendant  who  were 
operating  the  engine  which  struck  him. 

1.  It  appears  from  the  evidence  contained  in  the  record 
that  the  master  mechanic  of  the  defendant  (who  the  plaintiff 
testified  was  the  "company's  boss  foreman  there  "about  the 
place,  giving  any  orders")  made  the  contract  of  employment 
with  the  plaintiff;  and  the  undisputed  evidence,  including 
that  of  the  plaintiff  himself,  is  that  he  was  to  furnish  hi.s  own 
labor  and  that  of  his  team  of  mules  at  an  agreed  price  per 
day,  and  was  to  be  subject  to  the  control  and  direction  of  the 
said  foreman  in  and  about  the  work  to  do  which  he  was  em- 
ployed. "When  the  plaintiff,  pursuant  to  his  contract,  re- 
ported on  the  premises  of  the  defendant,  and  was  engaged  in 
carrying  a  part  of  the  outfit  furnished  by  him  to  the  wagon 
to  be  used  in  hauling  the  boiler,  he  had  already  entered  on 
his  employment,  and  the  relationship  of  servant  and  master 
existed  between  him  and  the  defendant.  It  remains  to  be  de- 
termined whether,  with  this  relation  existing,  under  the  pecu- 
liar facts  of  this  ease  he  occupied  the  further  relation  of 
fellow-servant  with  the  crew  of  the  engine  to  whose  negligence 
he  attributes  the  injuries  which  he  received.  It  is  conceded 
by  counsel  for  the  plaintiff,  and  such  is  the  law,  that  if  the 
latter  relation  also  existed,  notwithstanding  his  injuries  be 
chargeable  to  the  negligence  of  such  fellow-servants,  the  mas- 
ter would  not  be  liable  to  respond  to  him  in  damages  therefor. 

The  courts  have  experienced  great  difficulty  in  laying  down 
any  fixed  rule  by  which  to  determine  when  the  relatinnsliip  of 
fellow-servant  exists.  Indeed,  it  is  well-nigh  imi)o.ss:!)le  to 
do  this,  since  of  what  are  termed  personal  relations  that  of 
master  and  servant  most  frequently  receives  the  aft  on  lion  of 
the  courts,  and  gives  rise  to  such  a  flood  of  cases  that  no 
criterion  can  be  established  sufficiently  accurate  to  covt^r  t!i' 
ever-shifting  facts  itivolved  in  the  '^**^  various  dcci.sionN.  Tho 
difficulty  has  been  greatly  enhanced,  and  a  diversity  of  ojiinii'iL 
creafod  among  the  various  courts,  by  the  appiicatinii  o,f  dif- 
ferent theories  as  to  what  const  itufes  the  rati'tnale  lui'l^  !'ly:"ng 
the  liability  of  the  master.     ^Some  authorities  have  ciitcrtaiii-d 
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the  view  that  considerations  of  public  policy  give  rise  to  the 
exemption  of  tlie  master  from  re.sponsibility  for  the  negligent 
acts  of  a  fellow-servant,  on  the  idea  that  to  hold  the  servants 
alone  responsible  to  each  other  tends  to  promote  regard  and 
caution  for  the  welfare  of  each  other,  thereby  enhancing  the 
general  character  of  the  service  and  the  consequent  good  of 
all  concerned.  Others  have  reasoned  that  the  master  should 
not  be  held  to  liability,  because  the  servants,  coming  into  con- 
tact witli  each  other,  were  in  a  better  situation  to  become  ac- 
quainted with  the  habits  and  methods  of  their  fellow-work- 
mon,  to  note  their  exercise  of  care,  or  want  of  it,  and  were 
tlius  better  able  to  guard  themselves  than  the  master  was  to 
protect  them  against  the  perils  arising  from  the  negligence 
of  each  otlier.  These  views  have  originated  what  is  known  as 
the  "conassociation  or  departmental  rule,"  whereby  those  en- 
gaged in  separate  departments  of  the  work  of  a  common  mas- 
ter are  not  regarded  as  fellow-servants.  "Were  either  of  these 
views  applied  in  this  state,  we  would  have  no  hesitancy  in 
holding  that  Bradford  was  not  a  fellow-servant  with  those 
engaged  in  running  the  engine  which  struck  him.  Manifestly, 
he  was  in  no  position  to  control  the  movements  of  the  en- 
gineer or  fireman.  His  employment  by  the  defendant  com- 
pany only  began  the  morning  of  the  injury,  and  he  had  just 
appeared  on  the  premises  of  the  company  as  its  servant.  It 
does  not  appear  from  the  record  that  he  and  the  engine  crew 
were  even  acquainted  with  each  other,  or  that  either  knew  that 
the  other  was  employed  by  the  common  master.  Nor  does  it 
appear  that  the  removal  of  the  boiler  and  the  running  of  the 
engine  were  so  connected  that  those  engaged  in  the  one  work 
knew,  or  were  chargeable  with  knowledge,  of  the  movements 
of  those  engaged  in  the  other,  or  that  there  was  any  associa- 
tion or  concert  of  action  between  them  at  the  time  of  the  in- 
jury. As  we  have  stated,  in  those  jurisdictions  where  the 
"departmental  or  conassociation  rule"  has  been  adopted,  the 
rule  seeks  to  be  founded  on  the  idea  that  the  master  is  freed 
from  liability  to  the  servant  for  injuries  occasioned  by  the 
negligent  acts  of  another  servant  in  cases  where  the  servants 
are  engaged  in  identically  the  same  labor,  or  in  the  ^^^  same 
department  of  work,  at  the  time  of  the  injury;  or  their  duties 
are  sncli  that  they  are  thrown  together  and  have  the  oppor- 
tunity of  observing  the  habits  and  methods  of  work  of  other 
servants,  and  thereby  occupy  a  better  position  than  the  master 
with  respect  to  guarding  against  the  consequences  of  negli- 
gence. But  this  is  not  the  view  adopted  by  many  of  the  lead- 
ing text-writers  and  supported  by  the  best  considered  deci- 
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sioDs,  nor  does  such  view  obtain  in  this  state.  True,  in  the 
early  case  of  Cooper  v.  Mullins,  30  Ga.  14G,  78  Am.  Dec.  038, 
this  tlieory  wa.s  adverted  to  as  being  the  foundation  of  the 
rule,  but,  as  was  pointed  out  by  the  present  chief  justice  in 
the  case  of  Bru.sh  Electric  Light  Co.  v.  Wells,  110  Ga.  102, 
35  S.  E.  365,  such  expression  of  the  judge  delivering  the 
opinion  in  the  Cooper  case  was  obiter;  and  the  "departmental 
rule,"  which  naturally  follows  from  this  line  of  reasoning, 
has  been  exprcssl}'  repudiated  by  this  court:  See  Brush  Elec- 
tric Light  Co.  v.  Wells,  110  Ga.  102,  35  S.  E.  365,  and  au- 
thorities there  cited. 

In  the  present  ease  there  is  no  dispute  as  to  the  plaintiff 
and  those  by  whose  negligence  he  avers  his  injuries  were  occa- 
sioned serving  the  same  common  master.  The  difficulty  lies 
in  the  determination  of  the  question  whether  they  were,  at 
the  time  of  the  injury,  engaged  in  the  "same  business,"  with- 
in the  meaning  of  the  Civil  Code,  section  2610,  which  declares 
that  "except  in  case  of  railroad  companies,  the  master  is  not 
liable  to  one  servant  for  injuries  arising  from  the  negligence 
or  misconduct  of  other  servants  about  the  same  business"; 
and  it  is  with  a  view  of  reaching  a  decision  of  this  question 
that  we  are  considering  the  logical  foundation  of  the  principle 
of  law  codified  in  that  section  of  the  code.  The  true  reason 
why  the  master  is  exempt  from  liability  for  damages  occa- 
sioned by  acts  of  neglisfcnce  on  the  part  of  fellow-servants  is 
ver.y  lucidly  stated  in  the  oft-quoted  language  of  Judge  Shaw 
in  Farwellv.  Boston  &  W.  R.  R.  Corp.,  4  Met.  (Mass.)  40, 
38  Am.  Dec.  330,  as  follows:  "The  general  rule,  resulting 
from  considerations  as  well  of  justice  as  of  policy,  is  that  he 
who  engages  in  the  employment  of  another  for  the  perform- 
ance of  specified  duties  and  services,  for  compensation,  takes 
upon  himself  the  natural  and  ordinary  rislcs  and  perils  inci- 
dent to  the  performance  of  such  services,  and,  in  legal  pre- 
sumption, the  compensation  is  adjusted  accordingly.  And  we 
are  not  aware  of  any  principle  which  should  except  the  perils 
arising  from  the  carelessness  and  negligence  of  those  who  are 
in  the  same  employment.  ^"^  These  are  perils  which  the  ser-. 
vant  is  likely  to  loiow,  and  against  w^hich  he  can  as  effectually 
guard  as  the  master.  They  are  perils  incident  to  the  service, 
and  which  can  be  as  distinctly  foreseen  and  provided  for  in 

the  i-ate  of  compensation  as  any  others The  master,  in 

the  case  supposed,  is  not  exempt  from  liability  because  the 
servant  has  better  means  for  providing  for  his  safety,  when 
he  is  employed  in  immediate  connection  with  those  from  whose 
negligence  he  might  suffer;  but  because  the  implied  contract 
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of  the  master  does  not  extend  to  indemnify  the  servant 
against  the  negligence  of  anyone  but  himself,  and  he  is  not 
liable  in  tort,  as  for  the  negligence  of  his  servant,  because 
the  person  suffering  does  not  stand  toward  him  in  the  relation 
of  a  stranger.  ITence  the  separation  of  the  employment  into 
different  departments  cannot  create  that  liability  when  it 
does  not  nrise  from  express  or  implied  contract,  or  from  a 
responsibility  created  by  law  to  third  persons  and  strangers 
for  tlie  negligence  of  a  servant."  The  master,  therefore,  es- 
capes liability,  not  on  the  theory  that  to  compel  the  servants 
to  look  to  each  other  for  protection  against  the  consequences 
of  negligence  will  be  promotive  of  public  policy,  nor  on  the 
ground  that  they  should  not  be  allowed  any  recourse  on  the 
master  because  they  were  in  a  better  position  than  the  mas- 
ter to  guard  against  the  results  of  each  other's  negligence; 
but  for  the  reason  that  the  whole  matter  falls  within  the  do- 
main of  implied  contract.  After  the  master  has  performed 
the  duty  of  selecting  with  due  care  a  sufficient  number  of  ser- 
vants properly  to  carry  on  the  common  work,  except  with 
respect  to  acts  the  proper  performance  of  which  rests  as  a 
personal  obligation  on  the  master  which  he  cannot  delegate, 
the  master  is  not  liable  for  an  injury  which  befalls  one  fellow- 
servant  by  reason  of  the  negligence  of  another  not  retained 
after  knowledge  by  the  master  of  his  incompetency  or  unfit- 
ness, for  the  reason  that  when  the  relationship  of  master  and 
servant  is  entered  into,  there  is  no  implied  contract  on  the 
part  of  the  master  that  he  shall  be  responsible  for  such  neg- 
ligence, and  there  is  an  implied  contract  on  the  part  of  the 
servant  that  he  assumes  the  ordinary  risl^  incident  to  his 
employment,  among  which  assumed  risks  is  the  danger  of  be- 
ing injured  by  the  negligence  of  a  fellow-servant  properly 
selected  by  the  master  to  engage  in  the  same  common  em- 
ployment. Such  common  employment  is  coextensive  with  the 
scope  of  the  business  ^•*'*  in  which  such  servant  contracts  to 
engaire;  for  the  logic  of  the  rule  above  outlined  leads  to  the 
conclusion  that  the  servant  impliedly  contracted  to  assume  the 
risk  of  being  the  sufferer  from  the  negligence  of  any  other  ser- 
vant connected  with  that  same  business,  whenever  and  wher- 
ever resulting,  whether  after  association  together,  or  upon 
iirst  contact  with  each  other,  or  perhaps  never  being  within 
the  sphere  of  oacli  other's  influence,  as  was  the  case  with  the 
lineman  and  the  engineer  in  the  Wells  case  (110  Ga.  192.  35 
S.  E.  3G5\  as  far  as  the  record  discloses.  And  we  think  such 
is  the  intendment  of  the  Avords  "the  same  business."  as  em- 
ployed in  the  Civil  Code,  section  2610,  above  referred  to. 
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Applyiiis:  this  view  to  the  case  under  consideration,  we  are 
of  the  opinion  that  when  Bradford  became  a  servant  of  the 
defendant,  operating  a  coal  and  iron  business,  to  engage  as  a 
day  laborer  in  removing  a  boiler  from  the  furnace  plant  of 
that  company  to  its  coal  mines,  for  use  at  tiie  latter  in  getting 
out  coal  to  be  consumed  in  the  furnace  and  locomotives  of 
the  defendant,  in  law  he  became  engaged  in  the  same  busi- 
ness under  a  common  master  with  all  other  servants  connected 
M'ith  such  coal  and  iron  business,  and  was,  with  respect  to 
the  crew  operating  the  engine  which  struck  him,  a  fellow- 
servant  to  whom  the  master  is  not  legally  liable  for  any  in- 
juries resulting  from  negligence  on  their  part.  Just  as  a  ser- 
vant, prosecuting  the  work  to  do  which  he  was  employed, 
when  he  moves  from  one  location  to  another  assumes  all  or- 
dinary risks  which  may  be  incident  to  the  new  location,  in  like 
manner  he  assumes  the  risk  of  negligence  of  employes  en- 
gaged in  the  same  business  with  whom  he  may  be  thrown 
casually,  though  each  be  serving  the  common  master  in  dif- 
ferent capacities — the  gist  of  the  whole  matter  is  that  he 
impliedly  assumed  all  risks  of  negligence  flowing  from  any 
employe  of  the  common  master  engaged  in  the  same  business 
in  which  he  contracts  to  serve.  In  our  opinion,  Bradford, 
as  an  incident  of  his  employment,  assumed  the  risk  of  being 
injured  by  any  negligence  of  which  the  engineer  and  fireman 
of  the  engine  which  struck  him  may  have  been  guilty,  as  they, 
together  with  Bradford,  were  serving  the  defendant  as  a  com- 
mon master  in  the  same  biLsiness  at  the  time  of  the  injury; 
and  he  is,  therefore,  not  entitled  to  recover. 

Having  reached  the  conclusion  in  the  case  above  announced, 
it  ^'^^'  is  unnecessary  to  consider  any  of  the  other  assignments 
of  error  contained  in  the  bill  of  exceptions. 

Judgment  reversed. 

All  the  justices  concur. 


Somev/hat  Similar  to  the  Principal  Case  is  Roland  v.  Tift,  131  Ga. 
6S3,  Go  S.  E.  133,  Avlierein  it  appeared  that  the  owner  of  a  sawmill 
operated  it  in  connection  with  a  private  railroad  and  used  the  hitter 
for  transporting  his  employes  to  and  from  their  Ti'ork  as  well  as  f  ir 
hauling  logs.  An  employe,  while  riding  on  the  railroad  for  the  pur- 
pose of  reaching  his  ■work  was  injured,  as  he  claimed,  throngii  th.e 
negligence  of  the  employes  engaged  in  operatiiig  a  log  train.  In 
holding  that  tlicre  could  be  no  recovery  the  court  said: 

"It  does  not  appear  what  was  the  exact  character  of  the  plaintiiT's 
work;  but  as  it  is  alleged  that  he  was  being  transported  to  his  wur:; 
in  the  woods  at  the  time  he  sustained  his  injuries,  and  tliat  the  t;-'.:': 
on  which   he  was   riding   was   a  log   train,    employed   in   hauling   L^- 
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to  the  mill,  he  was  probably  a  wood-cutter.  "Whether  employed  as  a 
wood-cutter  or  performing  other  work  in  the  woods,  it  clearly  appears 
that  the  plaintifT's  employmont  was  connected  with  the  operation  of 
the  sawmill.  There  is  an  averment  that  the  plaintiff  was  not  a  co- 
omplove  of  tlic  servants  engaged  in  operating  the  train.  This  allega- 
tion, however,  is  but  the  statement  of  the  legal  conclusion  that  tho 
relation  of  fellow-servant  did  not  exist  between  the  plaintiff  and  the 
servants  in  charge  of  the  train,  from  the  facts  alleged.  This  con- 
clusion is  unwarranted.  The  petition  discloses  that  the  master  was 
(  ngaged  in  operating  a  sawmill,  and  in  the  conduct  of  his  business 
used  various  instrumentalities,  and  assigned  his  servants  to  the  dis- 
charge of  duties  in  the  different  departments  of  his  enterprise.  One 
set  of  servants  managed  the  train  which  convoyed  other  servants  to 
and  from  their  work  in  the  woods,  and  hauled  the  logs  cut  by  them 
to  the  mill;  another  set  of  servants  cut  the  trees  into  logs  ready  to  be 
manufactured  into  lumber;  others  loaded  them  on  the  train  to  be  con- 
veyed to  the  mill;  and  still  other  servants  operated  the  mill.  All 
of  these  servants  were  engaged  in  labor  for  the  furtherance  of  the 
general  purpose  of  the  business  in  which  they  had  contracted  to 
t;erve,  and  were  fellow-servants  within  the  purview  of  the  Civil  Code, 
section  2610,  which  provides  that,  'Except  in  case  of  railroad  com- 
panies, the  master  is  not  liable  to  one  servant  for  injuries  arising 
from  the  negligence  or  misconduct  of  other  servants  about  the  same 
business':  Georgia  Coal  &  Iron  Co.  v.  Bradford,  131  Ga.  289,  ante, 
p.  228,  62  S.  E.  193;  White  v.  Kennon,  83  Ga.  343,  9  S.  E.  10S2; 
Ellington  V.  Beaver  Dam  Co.,  93  Ga.  53,  19  S.  E.  21;  Railey  v.  Gar- 
butt,  112  Ga.  2S8,  37  S.  E.  360.  Whether  the  transportation  of  the 
plaintiff  was  gratuitous,  or  whether  it  was  included  in  the  contract 
of  service,  in  either  case  (there  being  no  special  payment  for  the 
transportation)  the  plaintiff's  transportation  to  the  woods  was  in- 
cident to  the  service  which  the  plaintiff  was  to  perform,  and  closely 
connected  with  it:  Gillshannon  v.  Stony  Brook  E.  Corp.,  10  Cush. 
22S;  MrGuirk  v.  Shattuck,  160  Mass.  45,  39  Am.  St.  Rep.  454,  35  N.  E. 
110;  2  Labatt  on  Master  and  Servant,  sec.  624.  So  that  the  alleged 
ai'ts  of  negligence  of  the  defendant's  servants  in  the  operation  of  the 
log  train  all'ord  no  basis  for  an  action  against  the  defendant.  They 
and  petitioner  were  felluw-scrvants,  and  the  defendant  is  not  liable 
for  any  injury  occasioned  to  the  plaintiff  by  the  negligence  of  his 
coservant  in  cipcrating  the  train." 

The  Qiifslinn  as  to  Wlio  are  Fellow-servants  and  who  is  a  vice-presi- 
dent is  considered  in  the  notes  to  Mast  v.  Kern,  75  Am.  St.  Eeji.  584; 
Fox  V.  Sandford.  67  Am.  De<'.  588.  They  are  fellow-servants  who  are 
co-operating,  at  the  time  of  an  injury,  in  the  particular  business  in 
hand,  or  wiiose  usual  duties  are  of  a  nature  to  bring  them  into  habitual 
association,  or  into  such  relations  that  they  can  exercise  an  intlueucii 
upon  each  other  promotive  of  proper  caution:  Chicago  City  Ry.  Co.  v. 
Leach,  208  111.  198,  100  Am.  St.  Rep.  216.  According  to  some'authori- 
ties,  the  fact  that  employes  are  engaged  in  different  departments  of 
the  business  does  not  pi'eclude  tlioir  being  fellow-servants:  Enright  v. 
Oliver,  GO  X.  .T.  E.  .'').j7,  10]  Am.  Sr.  \{-y.  7lo-  Eeishniau  v.  Union  Iroa 
Works,  148  Cal.  274,  113  Am.  St.    Rr;..  21.;. 
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'JONIIS    V.    E.    VAN    WINKLE    GIN    AND    MACHINE 

WORKS. 

[131  Ga.  336,  62  S.  E.  236.] 

EMPLOYER  AND  EMPLOY^— Interference  with  Business, 
What  Unlawful. — It  is  unlawful  for  any  person  or  as.sociatioii  of  per- 
sons to  interfere  with  the  business  of  another  by  means  of  force, 
menaces  or  intimidation,  so  as  to  prevent  others  from  entering  into 
or  remaining  in  the  employment  of  his  service,      (p.  236.) 

INJUNCTION  not  to  be  Denied  Because  the  Acts  to  be  En- 
joined are  Criminal. — Equity  is  not  ousted  from  the  exercise  of  its 
peculiar  functions  of  preventing  irreparable  damage  merely  because, 
in  exercising  such  functions,  it  may  also  prevent  a  crime.  (By  the 
editor.)      (p.  238.) 

EMPLOYER  AND  EMPLOYE — Injunction  to  Prevent  Tlireats 
ajid  Intimidation. — An  injunction  may  issue  in  a  proper  case,  to  re- 
str;iin  persons  from  attempting,  by  threats,  violence  or  intimidation, 
or  other  unlawful  means,  to  prevent  any  person  from  engaging  in,  re- 
maining in,  or  performing  the  business,  labor  or  duties  of  any  lawful 
enterprise  or  occupation,  although  the  acts  sought  to  be  restrained,  if 
committed,  constitute  a  crime,     (p.  239.) 

EMPLOYEE  AND  EMPLOY!^— Injunction  Against  Intimidating 
Picketing. — Where  workQicn  qnii  the  service  of  their  employer,  and, 
as  a  means  of  inducing  him  to  accede  to  their  demands,  establish 
pickets  at  or  near  the  approaches  of  his  premises  for  the  purpose  of 
inducing  others  from  remaining  in  or  entering  into  his  employment, 
they  and  their  confederates  will  be  enjoined  from  the  keeping  of 
patrols,  when  such  patrols  resort  to  intimidation  or  any  manner  of  co- 
ercion to  prevent  others  from  entering  into  or  remaining  in  the  service 
of  their  late  employer,  to  the  irreparable  damage  of  his  business, 
(p.  240.) 

EMPLOYER  AND  EMPLOYE — Lawful  Attempts  to  Prevent 
Persons  from  Entering  an  Employment. — Equity  will  not  enjoin  em- 
ployes who  liave  quit  the  service  of  their  employer  from  attempting 
by  proper  argument  to  persuade  others  from  taking  their  places,  so 
long  as  they  do  not  resort  to  force  or  intimidation,  or  obstruct  the 
public  thoroughfares,      (p.  239.) 

(Syllabi  by  the  court  except  when  stated  to  "be  by  the  editor.) 

James  L.  Mayson  and  Reuben  R.  Arnold,  for  the  plaintiffs 
in  error. 

Ellis,  "Wimbish  &  Ellis  and  Peeples  &  Jordan,  for  the  de- 
fendants in  error. 

»•'«  EVANS,  P.  J.  The  Van  Winkle  Gin  and  Machine 
Works,  a  corporation,  brought  this  action  against  the  Atlanta 
Lodge  No.  1  of  the  International  Association  of  ^Machinists, 
an  unincorporated  body,  and  certain  nienibers  thereof,  who 
had  lately  been  in  the  ^^^  employment  of  the  plaintiff,  but 
\vho  were  on  a  strike,  to  enjoin  them  from  picketing,  intimi- 
dating and  otherwise  interfering  with  the  plaintiff's  ouip!r>yu> 
and  business.  The  defendants  showed  cau.se  against  the  grant 
of  an  injunction,  both  by  demurrer  and  answer.     After  hear- 
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ing  evidence  the  defendants  were  "enjoined  from  placing 
themsolv&s,  their  accents  or  confederates,  near  the  approaches 
to  the  petitioner's  premises  described  in  the  petition  and  ad- 
joining therrto,  to  induce  persons  working  for  petitioner  not 
to  work  for  it,  and  persons  seeking  employment  bj-  petitioner 
not  to  enter  petitioner's  employment,  by  threats  of  violence, 
intimidation,  or  persuasion,  until  the  further  order  of  the 
court."  Exception  is  taken  to  the  judgment  in  its  entirety, 
and  specially  to  so  much  thereof  as  forbids  the  defendants 
from  placing  themselves  in  or  near  the  premises  of  the  plain- 
tiff for  the  purpose  of  persuading  persons  not  to  enter  the 
plaintiff's  employment,  or  to  quit  the  same,  so  long  as  the  en- 
trances to  the  plaintiff's  premises  were  not  obstructed,  and 
so  long  as  violence,  force  and  intimidation  were  not  used. 
The  points  raised  by  the  demurrer  were  not  argued  in  the 
brief,  but  only  the  legality  of  the  decree  and  the  sufficiency  of 
the  evidence  to  support  it. 

The  lawfulness  or  unlawfulness  of  "picketing"  has  been 
the  subject  matter  of  discussion  in  a  large  number  of  eases  in 
this  country.  In  the  absence  of  statutes,  courts  have  drawn 
from  the  elemental  principles  of  the  common  law  certain 
standards  by  which  this  modern  factor  used  by  labor  unions 
as  a  means  of  settling  controversies  between  employer  and 
employes  must  be  regulated.  Every  individual  has  a  natural 
right  to  pursue  a  lawful  occupation,  and  to  conduct  his  busi- 
ness according  to  his  own  plans  and  policies,  w^here  he  does 
not  offend  the  law,  or  unlawfully  infringe  upon  the  rights  of 
others.  It  is  the  right  of  every  person  or  corporation  to  hire 
and  discharge  men  at  pleasure,  subject  to  liability  for  dam- 
ages for  breach  of  contract;  and  every  man  has  the  right  to 
work  for  another  or  to  quit  his  service  at  his  pleasure,  sub- 
ject to  the  same  liability.  But  no  person  or  association  of 
persons  has  the  right  to  interfere  with  the  business  of  another 
by  means  of  force,  menaces  or  intimidation,  so  as  to  prevent 
others  from  entering  into  or  remaining  in  the  employment  of 
his  service.  In  California  it  was  held  that  a  merchant  is  en- 
titled to  an  injunction  against  the  maintaining  in  front  of  his 
place  of  business,  by  a  labor  union,  ^'"^^  of  pickets  bearing 
placards  which  tend  to  intimidate  his  employes  and  patrons, 
with  intent  to  do  so,  for  the  purpose  of  compelling  him  to  pay 
the  prices  fixed  by  the  union  to  his  union  employes:  Goldbera, 
Bowen  &  Co.  v.  Stal)lenien's  Union,  149  Cal.  429,  117  Am.  St. 
Eep.  14-').  8  L.  Ft.  A..  X.  S.,  460,  86  Pac.  806.  In  American 
Steel  &  AYire  Co.  v.  AVirc  Drawers  &  Die  Makers  Unions,  1^0 
Fed.   6GS,   it   appeared  that  the  unions  massed  large   bodies 
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around  the  premises  in  which  a  strike  was  in  progre.s.s;  and 
the  defendants  were  restrained  from  collecting  in  and  about 
the  approaches  to  the  complainant's  mills  for  the  purpose  uf 
])icketing,  or  patroling  or  guarding  the  streets,  approaches, 
and  gates,  for  the  purpose  of  intimidating,  threatening  or  co- 
ercing any  of  the  employes,  or  any  person  seeking  the  employ- 
ment of  complainant.  Other  cases  similar  in  principle  might 
be  added,  but  these  are  sufficient  to  illustrate  our  point,  whicli 
is  that  when  strikers  patrol  the  streets  and  approaches  of  th'' 
premises  where  the  strike  is  in  progress,  and  their  number  is 
so  groat  or  their  conduct  is  such  as  to  intimidate  and  coerce 
the  employes  into  quitting  their  employment,  or  others  from 
seeking  employment,  they  are  guilty  of  unlawful  acts,  and 
will  be  enjoined  from  a  continuance  of  them.  Sometimes  the 
number  of  strikers  engaged  in  the  patrol  may  be  so  great  that 
tliose  intended  to  be  affected  by  the  demonstration  will  be  in- 
timidated by  the  number  of  the  strikers  or  their  sympathizers, 
without  special  overt  acts.  The  courts  have  repeatedly  held 
that  the  assembling  of  strikers  around  the  establishment  of 
the  emplo.yer  in  such  numbers  as  will  serve  as  a  menace  to 
those  employed,  or  the  keeping  of  patrols  in  front  of  or  about 
the  premises  of  the  employer,  accompanied  by  violence  or  an\- 
manner  of  coercion  to  prevent  others  from  entering  into  or 
remaining  in  his  service,  will  be  enjoined:  24  Cyc.  835,  and 
the  numerous  cases  cited  in  the  note  to  the  text. 

While  there  is  some  reference  in  the  evidence  to  the  pickets 
of  the  strikers  having  spoken  to  some  employes,  the  pleadings 
and  evidence  do  not  make  a  distinct  issue  of  a  combination  to 
injure  one  in  his  business  or  trade  by  inducing  by  persuasion 
his  employes  to  violate  existing  contracts  of  employment,  to 
the  irreparable  damage  of  the  employer,  so  as  to  require  a 
discussion  of  such  a  claim  as  a  basis  for  injunction,  or  a  de- 
cision in  regard  to  it. 

It  is  a  penal  offense  in  this  state  to  attempt  by  threats,  vio- 
lence, intimidation  or  other  unlawful  means,  to  prevent  an\' 
person  from  ''•***  engaging  in  any  lawful  employment,  or  to 
hinder,  by  such  means,  any  person  from  employing  laborers. 
The  Penal  Code  sections  are  as  follows : 

"Section  123.  If  any  person  or  persons,  by  tlireats,  vii> 
lenee.  intimidation  or  other  unlawful  means,  shall  prevent  or 
attempt  to  prevent  any  person  or  persons  in  this  state  from 
engaging  in,  remaining  in.  or  performing  the  business,  labor. 
or  duties  of  any  lawful  employmt^nt  or  oecu]')atioa.  such  oi- 
fender  or  offenders  shall  be  guilty  of  a  misdemeanor. 
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"Section  124.  If  any  person  or  persons,  singly  or  together, 
or  in  conibiiiatioii,  shall  conspire  to  prevent  or  attempt  to  pre- 
vent any  person  or  persons,  by  threats,  violence,  or  intimida- 
tion, from  ongnging  in.  remaining  in,  or  performing  the  busi- 
ness, labor,  or  duties  of  any  lawful  employment  or  occupation, 
such  offender  or  offenders  shall  be  guilty  of  a  misdemeanor. 

"Section  325.  If  any  person  or  persons,  singly  or  by  con- 
spiring together,  shall  hinder  any  person  or  persons  who  de- 
sire to  labor  from  so  doing,  or  hinder  any  person,  by  threats, 
violence  or  intimidation,  from  being  employed  as  a  laborer 
or  employe,  such  offender  shall  be  guilty  of  a  misdemeanor. 

"Section  126.  If  any  person  or  persons,  by  threats,  \ao- 
lence,  intimidation,  or  other  unlawful  means,  shall  hinder  the 
owner,  manager,  or  proprietor  for  the  time  being  from  con- 
trolling, using,  operating,  or  working  any  property  in  any 
lawful  occupation,  or  shall  by  such  means  hinder  such  person 
from  hiring  or  employing  laborers  or  employes,  such  offender 
or  offenders  shall  be  guilty  of  a  misdemeanor." 

But  a  court  of  equity  is  not  ousted  from  the  exercise  of  its 
peculiar  functions  of  preventing  irreparable  damage  merely 
because,  in  exercising  such  functions,  it  may  also  prevent  the 
commission  of  a  crime.  The  court  does  not  interfere  to  pre- 
vent the  commission  of  crime,  although  that  may  incidentally 
result,  but  it  exerts  its  force  to  prevent  individual  property 
from  destruction,  and  ignores  entirely  the  criminal  feature 
of  the  act.  And  Mr.  Pomeroy  (6  Pomeroy's  Equity  Juris- 
prudence, 619)  says,  that  "it  is  everywhere  the  rule,  follow- 
ing the  general  principle  in  ec^uity,  that  where  there  is  ground 
for  equitable  interference,  as  where  an  irreparable  injury  is 
threatened  to  property,  the  fact  that  the  act  is  also  a  crime  is 
not  a  reason  for  refusing  an  injunction."  This  principle 
was  recognized  and  applied  by  this  court  in  the  case  of  an 
indictable  nuisance:  Mayor  of  Columbus  v.  Jaques.  30  Ga. 
506.  So  it  is  no  reply  to  the  invocation  of  the  equitable 
j'emedy  **"***  to  prevent  irreparable  injury  to  property,  that 
the  acts  Avhich  cause  the  damage  may  also  be  indictable. 

As  already  said,  members  of  a  labor  union,  either  individ- 
ually or  as  an  association,  have  no  right  by  force,  menace  or 
intimidation  to  prevent  others  from  working  upon  such  terms 
as  they  are  willing  to  accej)t,  or  to  hinder  by  such  means  any 
person  from  employing  laborers.  In  many  cases  it  may  be 
difficult  to  draw  the  line  of  demarcation  between  intimidation 
and  inoffensive  persuasion.  In  a  New  York  case  (Rogers  v. 
"Evarts,  17  N.  Y.  Supp.  264)  it  was  said:  "It  may  be  impos- 
sible to  lav  down  a  ceiicral  rule  as  to  what  surroundintr  cir- 
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cumstances  will  charactori/.o  persuasion  and  entreaty  as  in- 
timidation. Each  case  must  probably  depend  upon  its  own  sur- 
roundings. But  where  evidence  presents  such  a  case  as  to  con- 
vince the  court  that  the  employes  are  being  induced  to  leave 
the  employer,  by  operating  upon  tlieir  fears  rather  than  U[>nn 
their  judgments  or  their  sympathy,  the  court  will  l)e  quick  to 
lend  its  strong  arm  to  his  protection.  Rights  guaranteed  by 
law  will  be  enforced  by  the  court,  whether  invoked  bj'  em- 
ployer or  employe."  The  very  word  "picket"  is  borrowed 
from  the  nomenclature  of  warfare,  and  is  strongly  suggestive 
of  a  hostile  attitude  toward  the  individual  or  cori)oration 
against  whom  the  labor  union  has  a  grievance.  To  quote  Mr. 
Eddy:  "It  is  conceivable,  however,  that  a  picket  entirely  law- 
ful might  be  established  about  a  factory,  but  such  a  picket 
would  go  no  further  than  interviews  and  lawful  persuasion 
and  inducement.  The  slightest  evidence  of  threats,  violence 
or  intimidation  of  any  character  ought  to  be  sufifieient  to  con- 
vince court  and  jury  of  the  unlawful  character  of  the  picket, 
since  the  picket  under  the  most  favorable  consideration  means 
an  interference  between  employer  seeking  employes  and  men 
seeking  employment":  1  Eddy  on  Combinations,  sec  539. 
But  the  law  does  not  forbid  employes  who  have  quit  thoir 
empln\^er  from  using  legitimate  argument  to  induce  otlurs 
to  refrain  from  taking  their  places.  The  current  of  authority 
is  that  a  court  of  equity  will  not  enjoin  employes  who  have 
quit  the  service  of  their  employer  from  attempting  to  per- 
suade, by  proper  argument,  others  from  taking  their  places, 
so  long  as  they  do  not  resort  to  intimidation  or  obstruct  the 
public  thoroughfares:  Everett  Waddy  Co.  v.  Richmond  Typo- 
graphical Union,  105  Va.  188,  53  S.  E.  273,  5  L.  R.  A.,  N.  S., 
792;  Master  Builders  Assn.  v.  Domascio,  16  Colo.  App.  25, 
63  Pac.  3^1  782 ;  Christensen  v.  Kellogg  Switchboard  &  Sup- 
ply Co.,  110  111.  App.  61 ;  Cumberland  Glass  Mfg.  Co.  v.  Gla.=^s 
Bottle  Blowers'  Assn..  59  N.  J.  Eq.  49.  46  x\tl  208;  Union 
Pac.  R.  Co.  V.  Ruef,  120  Fed.  102;  Perkins  v.  Rogg.  11  Ohio 
Dec.  585;  National  Prot.  Assn.  v.  Cumniing.  170  X.  Y.  315. 
88  Am.  St.  Rep.  648,  63  N.  E.  369,  58  L.  R.  A.  135 ;  Gray  v. 
Building  Trades  Council,  91  Minn.  171,  103  Am.  St.  Rep. 
477,  97  N.  W.  663,  63  L.  R.  A.  753. 

There  was  evidence  before  the  judge  that  certain  machiniNts 
in  the  emploj'ment  of  the  E.  Van  Winkle  Gin  and  ]\Iacliiiie 
Works  became  dissatisfied  and  quit  their  employment.  Thos;' 
machinists  were  members  of  Atlanta  Lodge  No.  1  of  tlie  Li- 
ternational  Association  of  ^Machinists.  The  appointed  nsri  r.t 
of  the  local  lodge,  acting  for  and  in  behalf  of  iho  strilcers. 
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demanded  of  tho  E.  V.-m  Winkle  Gin  and  Machine  "WorlvS 
that  it  adopt  certain  rules  for  the  conduct  of  its  business, 
which  demand  was  refused.  P'or  the  purpose  of  enforcing 
their  demand,  and  to  the  end  that  their  former  employer 
might  not  engage  men  to  supply  their  places,  the  strikers 
placed  men  at  every  approach  to  the  plant  of  the  plaintiff 
and  the  railway  stations  in  the  city  of  Atlanta.  There  were 
from  four  to  twelve  men  doing  "picket  duty."  These  pickets 
accosted  every  stranger  who  evinced  an  intention  to  enter 
the  manufacturing  plant  of  the  plaintiff,  for  the  purpose  of 
inducing  him  to  abandon  any  intent  to  seek  employment 
with  the  Van  Winkle  works.  One  of  the  pickets  suggested 
to  a  new  man  that  "while  living  and  doing  well  they  had 
l)etter  stay  out."  At  another  time  the  pickets  after  en- 
deavoring to  induce  a  man  seeking  employment  to  desist,  upon 
his  seeming  reluctance  to  yield  to  their  entreaties,  said  to 
him:  "God  damn  you,  you  will  have  to  get  out  any  way." 
On  another  occasion  a  man  seeking  employment  approached 
an  employe  of  the  plaintiff  and  asked  to  be  directed  to  the 
plaintiff's  shops.  This  employe  volunteered  to  guide  the  in- 
quirer, when  one  of  the  strikers  who  was  near  by  came  up 
and  asked  the  person  seeking  employment  if  he  was  a  ma- 
chinist, and  upon  being  informed  that  he  was  a  machinist 
looking  for  a  job,  the  striker  began  to  abuse  the  shop,  saying 
it  was  a  scab  shop,  and  to  curse  the  new  men  who  had  gone 
into  the  shops  to  take  the  places  of  the  strikers,  calling  them 
"damned  scabs."  This  man  did  not  apply  for  a  job.  These, 
and  similar  threats,  and  the  constant  surveillance  of  the 
plant  by  the  pickets  caused  other  departments  of  the  plain- 
tiff's plant  to  shut  ^^^  down  for  lack  of  machinists.  At 
this  juncture  of  atfairs  the  defendants  were  restrained  by  a 
temporary  order  from  interference  with  the  plaintiff's  busi- 
ness; and  after  the  grant  of  the  restraining  order,  according 
to  the  testimony  of  the  superintendent,  "everything  has  as- 
sumed a  different  attitude,  and  a  feeling  of  rest  and  con- 
fidence has  taken  place  which  did  not  exi.st  while  the  premises 
were  picketed."  The  quoted  remarks  of  the  strikers  to  the 
men  who  were  seeldng  work  were  more  than  a  peaceable  and 
ai'^-uiuentative  })res(Mitation  of  their  grievance.  The  lan- 
guage implied  a  tlireat  of  harm,  and  the  warning  to  stay  out, 
if  unheeded,  might  be  attended  with  hurtful  consequences. 
The  laniruage  of  th(^se  pickets  wa^  clearly  intiraidative,  and 
intended  to  coerce  compliance  with  their  request  not  to  work 
for  the  plaintiff";  and  there  was  no  error  in  enjoining  such 
conduct.     The  form  of  the  injunction  is  perhaps  too  broad, 
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in  that  the  strikers  are  enjoined  from  using  all  form  of 
per.siiasion.  As  we  have  pointed  out,  it  was  not  unlawful 
for  the  strikers  to  use  legitimate  argument  and  moral  suasion 
in  presenting  their  case  to  those  who  offered  to  talce  thoir 
places,  so  long  as  it  is  neither  coercive  nor  intimidating  in 
character.  In  affirming  the  juclgment,  direction  is  given  to 
so  amend  the  decree  as  to  make  it  accord  with  the  opinion 
of  the  court  in  this  particular. 

Judgment  affirmed,  with  direction. 

All  the  justices  concur. 


Boycotting  is  the  subject  of  a  note  to  Gray  r.  Building  Trarles  Coun- 
cil, 103  Am.  St.  Eep.  488.  Employes  have  the  ri^ht  to  organize  into 
unions  in  order  to  promote  their  welfare,  and  they  also  have  a  gon<r,'il 
right  to  strike.  But  when  they  go  further  and  seek  to  enforce  tiieir 
demands  by  violence,  intimidation  and  boycotting,  the  courts  should,  and 
are  showing  an  increasing  disposition  to  do  so,  enjoin  their  unlawful 
conduct:  Wilson  v.  Hey,  232  lU.  389,  122  Am.  St.  Rep.  119;  Goldberg 
etc.  Co.  V.  Stablemen's  Union,  149  Cal.  429,  117  Am.  St.  Rep.  145; 
Pickett  V.  Walsh,  192  Mass.  572,  116  Am.  St,  Rep.  272. 


CARPENTER  v.  BOOKER. 

[131  Ga.  546,  62  S.  E.  9S3.] 

HUSBAND  AND  WIFE— Eflfect  of  Her  Conveyance  to  Him.— 
A  sale  of  land  by  a  wife  to  her  husband  without  being  allowed  by 
order  of  the  superior  court  of  her  domicile    is  invalid,      (p.  212.) 

COLOR  OF  TITLE. — A  Defective  or  Void  Deed  will  serve  as 
color  of  title,  and  entry  and  possession  under  it  in  good  faith  is 
ordinarily  adverse.     (By  the  editor.)      (p.  242.) 

HUSBAND  AND  WIFE — Adverse  Possession. — A  husband 
oannot  hold,  adversely  to  his  wife,  premises  of  which  they  are  in 
joint  occupancy  as  a  family,  so  as  to  prescribe  against  the  wife  under 
a  deed  of  bargain  and  sale  from  her.     (p.  243.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Allen  Fort  &  Son,  for  the  plaintiff. 

Lane,  Maynard  &  Hooper  and  G.  "W.  "Warwick,  for  the  de- 
fendant. 

546  EVANS,  P.  J.  This  is  an  equitable  petition  to  cancel 
a  deed  as  a  cloud  on  the  plaintiff's  title,  and  for  relief  inci- 
dental thereto.  The  plaintiff  and  tlie  defendant  claimed  the 
land  under  deeds  from  a  common  grantor.  ]\Irs.  Alma  Car- 
penter. The  plaintiff  was  ^^'  the  husband  and  the  defend- 
ant   the   mother    of   ^Irs.    Carpenter.     The   deed    from   JMrs. 
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Carpenter  to  the  plaintiflT  Avas  dated  April  8,  1890,  and  re- 
cited a  consideration  of  two  thousand  two  hundred  dol- 
lai-s,  and  was  not  approved  hj'  the  superior  court  of  the  county 
of  'Mrs.  Carpenter's  domicile.  The  deed  from  Mrs.  Carpen- 
ter to  the  defendant  was  dated  February  11,  1895,  and  recited 
a  consideration  of  three  tliousand  two  hundred  dollars. 
The  prayer  of  the  petition  was  to  cancel  the  deed  from  ^Mrs. 
Carpenter  to  the  defendant,  on  the  ground  that  the  grantor 
Avas  non  conii)os  mentis  at  the  time  of  its  execution.  The 
jury  returned  a  verdict  for  the  defendant,  and  the  plaintiff 
moved  for  a  new  trial,  which  being  refused,  he  brings  error. 

The  first  step  in  the  plaintiff's  case  was  to  prove  title  to 
tlie  land.  The  essence  of  his  suit  was  to  remove  a  cloud  on 
his  title;  and  if  he  has  no  title  to  the  land,  he  cannot  pre- 
vail. The  plaintiff  testified  that  he  paid  his  wife  the  con- 
sideration recited  in  her  deed  to  him,  and  it  was  admitted 
that  the  sale  was  without  an  order  of  the  superior  court  of 
the  county  of  the  wife's  domicile.  A  sale  made  by  a  mar- 
ried woman  to  her  husband,  without  being  allowed  by  the 
order  of  the  superior  court  of  the  wife's  domicile,  is  invalid: 
Civ.  Code,  sec.  2490;  Fulgham  v.  Pate,  77  Ga.  454.  The 
plaintiff's  deed  was  therefore  void  as  title,  lie  contended, 
however,  that  he  had  been  in  adverse  possession  of  the  land 
under  this  void  deed  for  more  than  seven  years,  and  that 
br>  had  a  good  prescriptive  title.  A  defective  or  void  deed 
will  serve  as  color  of  title,  and  entry  and  possession  there- 
under in  good  faith  will  ordinarily  be  adverse:  Fain  v. 
Garthright.  5  Ga.  6;  Moody  v.  Fleming,  4  Ga.  115,  48  Am. 
Dec.  210;  Gitten's  Lessee  v.  Lowry,  15  Ga.  336.  But  is  the 
general  rule  applicable  to  the  case  as  presented  by  this  rec- 
ord? During  the  interval  between  the  execution  of  the  two 
deeds  the  plaintiff  and  his  wife  resided  on  the  land.  Shortly 
after  his  wife  made  the  deed  to  her  mother,  the  latter  gave 
the  plaintiff  written  notice  that  she  had  purchased  the  land, 
and  that  he  must  quit  the  premises.  He  testified  that  he 
left  the  premises  witli  the  understanding  that  his  wife  was 
to  rent  the  land  in  her  own  name,  pay  the  taxes,  and  use 
the  rents.  Under  the  facts  appearing  in  the  record  the  plain- 
tiff failed  to  show  a  i)rcscriptive  title,  unless  his  po.ssession 
of  the  land  during  tlie  joint  occupancy  of  himself  and  wife 
was  adverse  to  the  wife,  so  as  to  be  the  basis  of  a  prescrip- 
tion predicated  on  the  void  deed  from  his  wife.  In  recogni- 
tion of  ^^^  the  influence  which  a  husband  usually  exerts 
over  his  wife,  the  married  woman's  emancipation  act  (Civil 
Code,  section  2490)    absolutely  prohibited  a  wife  from  sell- 
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iug  her  land  to  her  husband  without  the  approval  of  the 
superior  court  of  her  domicile.  The  husband  has  the  right 
to  select  the  matrimonial  domicile,  and  in  the  absence  jf  suf- 
ficient cause  to  the  contrary  the  wife  is  under  legal  duty  to 
occupy  the  place  of  domicile  chosen  by  him  for  family  resi- 
dence. If  a  husband  should  induce  his  wife  to  sell  her  land 
to  him,  and  both  should  continue  to  live  on  the  land  for 
seven  years,  in  such  a  case  it  would  circumvent  the  statute 
to  hold  that  the  husband's  possession  would  ripen  into  a  pre- 
scriptive title.  "Where  the  law  condemns  her  deed  of  bargain 
and  sale  to  him  as  void,  his  possession  thereunder  cannot  be 
adverse  to  her  so  long  as  both  live  on  the  land.  A  husband 
cannot  hold,  adversely  to  his  wife,  premises  of  which  they 
are  in  joint  occupancy  as  a  family:  Hendricks  v.  Rass(;n.  53 
Mich.  575,  19  N.  W.  192.  It  would  be  contrary  to  public 
policy  and  inconsistent  with  the  matrimonial  obligations  to 
require  that  a  wife  should  expel  her  husband  from  her  land 
which  had  been  selected  as  the  family  residence,  in  order  to 
prevent  him  from  acquiring  a  prescriptive  title  b.y  adverse 
possession.  The  plaintiff  failed  to  make  a  case  entitling  him 
to  the  relief  prayed;  and  it  would  be  idle  to  inquire  into  the 
alleged  erroneous  charges  concerning  the  law  of  prescription, 
and  the  admission  of  evidence  offered  by  the  defendant  in 
support  of  her  title. 
Judgment  affirmed. 

All  the  justices  concur. 


Husband  and  Wife  cannot  Hold  Adversely  to  each  other  while  re- 
siding together  on  the  same  tract  of  land:  Hiuton  v.  Farmer.  148 
Ala.  211,  121  Am.  St.  Eep.  63;  StifT  v.  Cobb,  12G  Ala.  381,  85  Am.  St. 
Kep.  aS;  Bader  v.  Dyer,  106  Iowa,  715,  68  Am.  St.  Eep.  332. 


PROTESTANT   EPISCOPAL    CHURCH   v.  E.  E.   LOWE 

C  O:\IPANY. 

[131  Ga.  666,  63  S.  E.  135.] 

LIENS,  CONFLICT  OF. — A  Purchase  Money  Mort£a£:o,  Exe- 
cuted with  the  Deed  of  Purchase,  excludes  any  lien  or  claim  .i rising 
through  the  mortgagor.  It  makes  no  difference  that  the  purchase 
money  mortgage  may  be  made  to  a  third  person  who  advances  tin* 
purchase  monev  at  the  time  he  receives  the  conveyance.  (By  tbo 
editor.)      (p.  245.) 

JUDGMENT  LIEN,  When  Subordinate  to  Mortgage  to  Secure 
Loan  to  Pay  Purchase  Price. — Where  land  is  conveyed  by  a  vci-.iii.r 
to  a  purchaser,  whu  siuiuluiucously   conveys  it  lo  another  as  sucurity 
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for  a  loan  of  money  used  in  discharging  the  purchase  price  of  the 
land,  the  two  conveyaiuos  being  parts  of  one  transaction,  the  title 
passes  thruiigh  the  borrower  without  being  afifected,  as  against  the 
lender,  by  the  lien  of  a  jinlgment  against  tlie  borrower  which  would 
have  attaclied  liad  the  title  remained  in  him.  This  principle  applies 
as  well  wliere  a  part  of  the  purchase  money  is  paid  and  the  security 
deed  is  given  to  secure  the  balance,  as  where  none  of  the  purchase 
moiicv  is  paid,  and  the  security  deea  is  given  to  secure  the  whole. 
(p.  247.) 

(Syllabi  by  the  court  unless  stated  to  be  by  the  editor.) 

C.  L.  Pettigrew,  for  the  plaintiff  in  error. 

Jerome  R.  Jerome  and  Moore  &  Pomeroy,  for  the  defendant 

in  error. 

G««  EVANS,  P.  J.  A  fieri  facias  in  favor  of  E.  E.  Lowe 
Company  against  Mrs.  Lillie  Greer  and  others  was  levied 
upon  certain  real  estate  in  the  city  ^^"^  of  Atlanta,  and  the 
Protestant  Episcopal  Church  of  the  Diocese  of  Georgia  filed 
a  claim  to  the  property.  In  aid  of  its  claim  the  claimant  filed 
an  equitable  petition,  in  substance  as  follows :  On  November 
10.  1906,  Mrs.  Julia  K.  Greer  applied  to  petitioner's  agent 
for  a  loan  of  money  to  pay  the  purchase  money  on  the  land 
upon  which  the  levy  was  made,  the  purchase  money  being 
due  to  Mrs.  MoUie  H.  Miller,  the  owner  of  this  property. 
John  A.  Miller,  on  September  23,  1901,  had  given  a  bond  for 
title  for  said  property  to  certain  named  obligees,  and  these 
obligees,  on  November  4,  1903,  had  transferred  their  interest 
in  the  bond  to  Julia  K,  and  Lillie  Greer,  and  the  purchase 
money  notes  and  legal  title  securing  the  same  were  allotted 
to  Mrs.  Mollie  H.  Miller  as  her  distributive  share  of  her  hus- 
band's estate,  and  on  November  10,  1906,  there  was  due  there- 
on more  than  three  thousand  five  hundred  dollars  by  the 
transferees  of  the  bond  for  title.  None  of  these  facts  were 
known  to  petitioner  up  to  the  time  of  making  the  loan  for  the 
payment  of  tlie  balance  of  the  purchase  money,  except  that 
]\Irs.  iMiller  Avas  the  legal  owner  of  the  property,  and  Mrs. 
Julia  K.  Greer  was  obtaining  the  loan  for  the  purpose  of  pay- 
ing the  purchase  money  and  taking  the  legal  title  from  ]\Irs. 
IMiller  and  executing  to  claimant  a  security  deed  for  the  re- 
payment of  the  same.  On  November  10,  1906,  the  parties 
met  to  complete  the  transaction.  ]\Irs.  ^Miller  produced  a  war- 
ranty deed  to  the  property  to  Lillie  and  Julia  K.  Greer,  dated 
Nuvemher  10,  1906,  and  at  the  same  time  there  was  produced 
by  Julia  K.  Greer  a  warranty  deed  to  a  one-half  undivided 
interest  in  the  property  from  ^Nlrs.  Lillie  Greer  to  ]\Irs.  Julia 
K.    Greor.     Coiitemporaneuusly    with    the    delivery  of  these 
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deeds,  and  as  a  part  of  the  same  transaction,  Mrs.  Julia  K. 
Greer  made  and  executed  to  petitioner,  the  claimant,  a  se- 
curity deed  in  fee  simple,  dated  November  10,  lOOG,  to  secure 
this  loan  for  three  thousand  dollars,  due  live  years  after  dat(,', 
with  interest  at  seven  per  cent  per  annum,  payable  semi- 
annually, and  petitioner  then  and  there  paid  the  three  thou- 
sand dollars  to  Mrs.  Mollie  II.  Miller  as  purchase  money  for 
the  said  property.  The  deeds  from  Mrs.  Miller  to  Mrs.  Lillie 
Z.  and  Julia  K.  Greer,  and  from  Mrs.  Lillie  Z.  Greer  to  ]\lrs. 
Julia  K.  Greer,  and  from  Mrs.  Julia  K.  Greer  to  the  claim- 
ant (petitioner)  were  all  executed  and  delivered  simul- 
taneously and  as  parts  of  the  same  transaction,  and  to  make 
payment  for  the  land.  The  deeds  were  duly  filed  for  record 
at  the  same  time,  and  were  duly  ^^**  recorded  in  the  records 
of  Fulton  county.  The  execution  against  Mrs.  Lillie  Greer, 
which  was  levied  upon  this  property,  was  issued  upon  a  ctJiu- 
mon-law  judgment  obtained  on  June  6,  1906,  which  was  upon 
that  day  duly  entered  upon  the  general  execution  docket  of 
Fulton  county,  being  thus  prior  in  time  to  the  record  of  claim- 
ant's deed,  but  at  the  time  this  execution  was  entered  upon 
this  docket  the  defendant  Lillie  Greer  had  no  leviable  in- 
terest in  the  property,  and  the  deed  from  ]\lrs.  Miller  to  lier 
and  Julia  K.  Greer  gave  her  only  instantaneous  title  to  the 
property  for  the  purpose  of  paying  the  purchase  money;  and 
in  justice  and  in  equity  the  right  of  the  claimant  to  the  ])rop- 
erty  is  superior  to  the  right  of  the  plaintiff  in  execution. 
Claimant  prayed  for  a  decree  that  this  land  is  not  subject 
to  plaintiff' 's  fieri  facias,  but  that  the  right  of  claimant  is 
superior  thereto;  that  claimant  be  subrogated  to  the  rights 
of  Mrs.  Miller,  to  whom  the  purchase  money  was  paid ;  and 
that,  if  necessary,  the  land  be  sold  and  plaintiff's  claim  for 
the  purchase  money  be  first  paid.  Plaintiff  in  fieri  facias 
moved  to  dismiss  the  petition,  upon  the  ground  that  it  set 
out  no  good  and  valid  claim  either  in  law  or  equity:  and 
moved  to  strike  those  portions  thereof  which  alleged  that 
claimant's  lien  was  superior,  and  so  much  thereof  as  sought 
to  set  up  subrogation.  The  court  sustained  this  motion,  on 
the  ground  that  the  petition  set  up  no  equity  as  against  plain- 
tiff in  fieri  facias,  and  the  claimant  filed  exceptions  pendente 
lite,  complaining  of  this  ruling.  The  case  proceeded  to  trial 
before  the  judge  without  a  jury,  and,  upon  the  introduction 
of  the  fieri  facias,  and  levy  by  the  plaintiff,  and  the  docds 
above  set  out  by  the  defendant,  rendered  a  judgment  lind:  ult 
the  property  subject.     A  motion  for  a  new  trial   was  liicJ 
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upon  the  general  fjrounds,  which  being  refused,  claimant  ex- 
cepted. The  errors  complained  of  are  the  dismissal  of  the 
petition  and  the  refusal  of  a  new  trial. 

The  court  erred  in  striking  the  claimant's  equitable  peti- 
tion in  aid  of  its  claim.  A  purchase  money  mortgage,  exe- 
cuted with  the  deed  of  purchase,  excludes  any  claim  or  lien 
arising  through  the  mortgagor.  It  makes  no  difference  that 
the  purchase  money  mortgage  may  be  made  to  a  third  person 
who  advances  the  purchase  money  at  the  time  the  purchaser 
receives  his  conveyance.  Such  mortgage  is  entitled  ^^'^  to 
the  same  preference  over  a  prior  judgment  as  it  would  have 
had  if  it  had  been  executed  to  the  vendor  himself,  where  it 
appears  that  all  the  acts  of  the  parties  are  parts  of  one 
transaction.  In  its  legal  effect  it.  is  the  same  as  though  the 
purchaser  had  executed  a  mortgage  to  the  vendor  for  the 
purchase  money,  and  had  assigned  it  to  the  party  advancing 
the  money:  Scott  v.  Warren,  21  Ga.  408;  Rasin  v.  Swann, 
79  Ga.  703,  4  S.  E.  882;  Jones  on  Mortgages,  sees.  470,  472. 
This  applies  as  well  where  a  part  of  the  purchase  money  is 
paid,  and  the  mortgage  is  to  secure  the  balance,  as  where  none 
of  the  purchase  money  is  paid  and  the  mortgage  is  for  the 
whole:  Courson  v.  Walker,  94  Ga.  175,  21  S.  E.  287.  The 
principle  is  the  same  whether  the  form  of  security  be  a  mort- 
gage or  a  deed  to  secure  a  debt :  Achey  v.  Coleman,  92  Ga. 
745,  19  S.  E.  710.  The  case  of  Huie  v.  Loud,  38  Ga.  191, 
is  not  opposed  to  this  view.  In  that  case  it  appeared  that 
]\ranguiii  had  purchased  of  Waldrop  a  tract  of  laud  on  time, 
giving  his  note  for  the  purchase  money,  and  taking  the  ven- 
dor's bund  for  titles,  went  into  possession,  and  made  valuable 
im{)rovcments  upon  the  land;  and  afterward  Mrs.  Loud  pur- 
chased the  property  from  Mangum,  and  paid  the  original 
purchase  money  to  Waldrop,  the  original  vendor,  who  exe- 
cuted a  deed  to  ]\Iangum.  and  ^Mangum  executed  a  deed  to 
]\frs.  Loud,  receiving  the  purchase  money  from  her.  Subse- 
quently the  laud  was  levied  on  to  satisfy  a  judgment  against 
Mangiun  :  and  ^Irs.  Loud  filed  her  bill  in  equity  to  enjoin  the 
sale,  on  the  ground  that  the  land  was  not  subject  to  be  sold 
under  this  judgment.  It  was  held  that  the  court  sliould  have 
decreed  a  sale  of  tlie  property,  and  from  the  proceeds  I\lrs. 
Loud  should  be  lirst  paid  the  amount  of  the  original  pur- 
chase money  to  whicli  Waldrop  would  have  been  entitled 
under  his  contrai-t.  with  interest  to  the  time  of  sale,  and  the 
balance  be  applied  to  ?iranp,'nm's  judgment  creditors.  The 
superiority  of  the  purchase  money  claim  over  the    judgment 
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lien  was  distinctly  recognized;  but  as  the  interest  of  a  vendee 
under  bond  for  title  was  leviable  at  that  time,  the  land  was 
ordered  to  be  sold.  Since  the  rendition  of  that  decision  the 
act  of  1894  was  passed  (Civil  Code,  sections  5432-5434),  and 
now  the  interest  of  an  obligee  in  a  bond  for  title  is  not  sul)- 
jcct  to  levy  without  first  tendering  the  amount  due  upon  the; 
I)urchase  money:  Burkhalter  v.  Durden,  122  Ga.  427,  50  S.  E. 
144  J  Shumate  v.  McLendon,  120  Ga.  396,  48  S.  E.  10.  The 
only  diflerences  in  the  case  ^'^  now  before  us  and  that  of 
Achey  v.  Coleman,  92  Ga.  745,  19  S.  E.  710,  are  that  in  the 
Achey  case  it  did  not  appear  that  any  part  of  the  purehfLsc 
money  had  been  paid  by  the  obligee  in  the  original  bond ;  and 
in  that  case  there  was  but  one  obligee  in  the  bond  for  title, 
while  in  the  present  case  there  were  two  obligees  in  the 
original  bond  for  titles,  and  but  one  of  these  made  the  deed 
of  conveyance  to  the  claimant,  the  other  having  made  her  deed 
to  the  claimant's  grantor.  It  was  said  in  the  opinion  in  the 
Achey  case,  that  "the  existence  of  their  [plaintiffs  in  fieri 
facias]  judgments  when  the  title  passed  through  the  debtor 
gave  them  no  hold  upon  it  to  the  exclusion  of  one  who  paid 
for  the  land  and  took  the  title  as  a  part  of  the  same  transac- 
tion by  which  the  debtor  obtained  title,  both  deeds  going  into 
effect  together  upon  that  person's  payment  of  the  purchase 
money."  The  test,  therefore,  seems  to  be  whether  the  trans- 
fer of  title  is  one  and  the  same  transaction,  rather  than  the 
form  in  which  or  the  person  through  whom  the  transfer  oc- 
curs. Tlie  equitable  petition  in  aid  of  the  claim  alleged  that 
all  these  deeds  were  delivered  at  one  and  the  same  time,  and 
as  parts  of  one  and  the  same  transaction,  and  for  the  sole 
imrpose  of  putting  the  title  into  claimant  in  order  to  induce 
it  to  advance  the  purchase  money,  and  that  all  the  money 
so  advanced  was  paid  to  IMrs.  Miller  in  settlement  of  the  bal- 
ance due  on  the  purchase  money.  Under  these  circumstances 
the  plaintiff'  in  fieri  facias  could  not  levy  its  fieri  facias  upon 
the  property,  to  satisfy  a  claim  against  Mrs.  Lillie  Greer, 
until  it  bad  tendered  to  the  claimant  the  amount  of  its  debt. 

It  is  unnecessary  to  discuss  the  general  grounds  of  the  mo- 
tion for  a  new  trial,  as  claimant  was  cut  oft"  from  the  intro- 
duction of  proof  of  its  plea  when  the  same  was  stricken. 

Judgment  reversed. 

All  the  justices  concur. 


For  Authorities  Bearing  upon  the  Frineipal  Case,  see  the  note  to 
Flint  V.  Chaloiipka,  117  Am.  St.  Eep.  7S2,  ou  the  estates  aud  inter- 
ests to  \v!;ich  jiulgtnent  liens  attach. 
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STONECIPIIER  V.  KEAR. 

[131  Ga.  688,  63  S.  E.  215.] 

HUSBAND  AND  WIFE— Presumption  of  Gift  from  Him  to 
Her. — Where  purchase  money  la  paid  by  a  husband  who  causes  the 
convej'^ance  to  be  made  to  his  wife,  the  transaction,  in  the  absence 
of  evidence  to  the  contrary,  is  presumed  to  be  a  gift  by  him  to  her. 
(p.  249.) 

HUSBAND  AND  WIFE— Her  Conveyance  to  Him.— A  sale  by 
a  wife  to  her  husband  is  void  when  made  without  being  allowed  by 
an  order  of  the  superior  court  of  her  domicile,     (p.  249.) 

ESTOPPEL  to  Assert  Title — ^Persons  Eelying  on  must  have 
been  Deceived. — When  the  estoppel  sought  to  be  set  up  relates 
to  the  title  to  real  estate,  the  party  claiming  to  have  been  influenced 
by  the  other's  acts  or  declarations  must  have  been  ignorant,  not  only 
of  the  true  title,  but  also  of  any  convenient  means  of  acquiring  such 
knowledge,     (p.  251.) 

ESTOPPEL  to  Assert  Title — Necessity  for  Person  Urging  to 
have  been  Injured. — The  owner  of  property  is  not  estopped  from  set- 
ting up  his  title  thereto  by  reason  of  acts  and  declarations  on  his 
part,  alleged  to  have  induced  another  to  buy  it  as  the  property  of  a 
third  person,  unless  it  appear  that  the  purchaser  was  ignorant  of  the 
falsity  of  such  alleged  inducements  and  really  acted  upon  them  and 
not  upon  his  own  knowledge  or  judgment,     (p.  251.) 

ESTOPPEL — Purchaser  with  Notice  cannot  Assert. — One  who 
silently  stands  by  and  permits  another  to  purchase  his  property, 
without  disclosing  his  title,  is  not  guilty  of  such  fraud  as  estops  him 
from  setting  up  title  thereto  against  a  purchaser  with  notice, 
(p.  251.) 

APPEAL  AND  EBBOE — ^New  Trial,  Befusal  of,  When  Erro- 
neous.— Applying  the  well-settled  principles  of  law  above  stated  to 
the  evidence  in  this  case,  the  verdict  rendered  for  the  defendant  in 
error  was  unauthorized,  and  the  court,  therefore,  erred  in  overruling 
the  motion  for  a  new  trial,     (p.  252.) 

(Syllabi  by  the   court.) 

W.  E.  Mann,  for  the  plaintiff. 

R.  J.  and  J.  McCamy,  for  the  defendant. 

««*->  FISH,  C.  J.  Mrs.  Estelle  Stonecipher  brought  an  ac- 
tion of  complaint  for  land  against  James  Kear.  The  de- 
fendant in  his  answer  admitted  possession ;  and  the  only 
defense  made  was  that  the  plaintiff  was  estopped  from  re- 
covering the  land  in  question,  by  reason  of  the  fact  that 
defendant  had  been  induced  to  purchase  it  on  account  of  as- 
surances made  by  plaintiff  to  defendant's  agent,  to  the  effect 
that  plaintiff  did  not  own  or  have  any  interest  in  the  land, 
but  that  the  same  belonged  to  her  husband,  John  Stonecipher, 
from  whom  defendant  subse((uently  purchased,  relying  upon 
such  assurances,  and  to  whom  he  paid  the  purchase  price. 
There  was  a  verdict  for  the  defendant.     The  plaintiff  moved 


Dec.  1908.]  Stonecipher  v.  Keab.  2t9 

for  a  new  trial,  and  to  the  overruling  of  this  motion  she  ex- 
cepted. 

Upon  the  trial  the  plaintiff  put  in  evidence  a  deed  from 
B.  C.  Wilson  and  others,  conveying  the  premises  in  dispute 
to  her,  dated  November  21,  1902,  and  recorded  August  24, 
1903;  also,  a  deed  from  herself  to  J.  N.  Stonecipher,  con- 
veying the  same  land,  recorded  December  22,  1904,  the  date 
of  its  execution  not  appearing  in  the  brief  of  evidence  con. 
taincd  in  the  record.  Plaintiff  testified  that  J.  N.  Stone- 
cipher was  her  husband,  and  that  the  deed  she  made  to  him 
to  the  property  in  qu&stion  was  in  pursuance  of  a  sale  made 
of  it  by  her  to  him,  without  being  allowed  by  an  order  of  the 
superior  court  of  the  county  of  her  domicile.  Plaintiff  en- 
deavored to  show  that  the  consideration  of  the  deed  from 
Wilson  and  others  to  herself  was  her  money  paid  to  the  gran- 
tors by  her  husband,  J.  N.  Stonecipher;  but  the  evidence 
submitted  by  her  on  this  point  was  not  sufficient  to  show 
that  the  money  was  hers.  Even  under  her  own  testimony, 
the  money  legally  belonged  to  her  husband. 

Where  a  husband  pays  his  own  money  in  the  purchase  of 
land  and  causes  the  conveyance  to  be  made  to  his  wife,  the 
transaction  will  be  presumed  to  be  a  gift  by  him  to  her,  in 
the  absence  of  evidence  tending  to  show  the  creation  of  a 
resulting  trust:  Civ.  Code,  sec.  3160;  Kimbrough  v.  Kim- 
brough,  99  Ga.  134,  25  S.  E.  176;  Jackson  v.  Williams,  320 
Ga.  716,  59  S.  E.  776,  A  sale  by  a  married  woman  to  her 
husband,  without  being  allowed  by  an  order  of  the  superior 
court  of  the  wife's  domicile,  is  void:  Civ.  Code,  sec.  2400; 
Fulgham  v.  Pate,  77  Ga.  454  (2)  ;  Hood  v.  Perry,  75  Ga. 
310;  Flannery  v.  Coleman,  112  Ga.  648,  37  S.  E.  878;  Webb 
V.  Harris,  124  Ga.  723,  53  S.  E.  247;  Carpenter  v.  Booker, 
131  Ga.  546,  ante,  p.  241,  62  S.  E.  983.  See,  aLso,  Williams 
V.  Williams  Co.,  122  Ga.  ^^^  178.  106  Am.  St.  Rep.  100.  50 
S.  E.  52;  Floyd  v.  Rieketson,  129  Ga.  668.  59  S.  E.  000. 
Applying  these  principles  of  law  to  the  evidence  submitted 
in  behalf  of  plaintiff,  and  to  the  admission  in  defendant's 
answer  that  he  held  under  the  conveyance  from  plaintiff's 
husband,  a  verdict  in  favor  of  plaintiff  for  the  recov(?ry  of 
the  land  in  question  was  demanded,  in  the  absence  of  evi- 
dence tending  to  establish  defendant's  plea  of  esloppcl. 

Was  the  evidence  for  defendant  sufficient  to  autlinriz'^  a 
finding  that  plaintiff  was  estopped?  We  are  r-karly  of  opin- 
ion that  it  was  not.  There  ^vas  evidence  submitted  by  tlie 
defendant  wliieh  would  have  authorized  the  jury  to  find  t'l.it, 
some  two  months  prior  to  tlie  purchase  of  the  land   by  dc^- 
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fendant  from  the  plnintifT's  husband,  the  plaintiff  told  the 
defendant's  son,  while  lie  was  inspecting  the  land  in  question, 
that  she  had  no  title  to  or  interest  in  it,  but  that  it  belonged 
to  her  husband,  and  he  alone  had  the  right  to  sell  it;  that 
defendant's  son  informed  him  of  these  declarations  made  by 
plaintiff.  But  there  was  no  evidence  that  the  defendant's 
son  was  acting  as  the  agent  of  his  father,  the  defendant,  when 
such  representations  were  made  by  the  plaintiff.  The  son, 
in  testifying  about  the  inspection  of  the  land,  when  the  al- 
leged representations  of  the  plaintiff  were  made,  said:  "I 
just  took  a  notion  to  come  and  see  if  I  could  find  a  better 
place  than  where  we  was  at,  and  find  land  cheaper;  come  of 
my  own  accord,  and  was  looking  at  the  land  of  my  own  ac- 
cord." And  there  was  no  evidence  that  the  defendant,  in 
purchasing  the  land,  relied  and  acted  upon  the  alleged  dec- 
larations of  the  plaintiff,  that  she  had  no  interest  in  it,  and 
that  defendant  did  not  act  upon  his  own  knowledge  of  or 
judgment  as  to  the  title.  It  does  not  appear  from  the  record 
that  the  defendant  testified  in  the  case.  While  the  plaintiff 
denied  that  she  made  the  representations  to  defendant's  son, 
as  testified  to  by  him,  she  did,  on  cross-examination,  testify: 
"I  seen  Mr.  Kear  a  time  or  two  when  he  bought  the  land, 
but  did  not  have  any  conversation  with  him.  I  knew  he  was 
buying  it  from  my  husband;  I  did  not  tell  him  anything 
about  my  title;  I  did  not  think  it  was  any  of  my  business; 
I  did  not  tell  him  anything  about  title  in  myself.  I  don't 
know  that  the  old  man  come  to  see  me  at  all ;  the  first  time 
I  saw  him  was  over  at  my  home  on  the  place,  talking  to  my 
husband  and  IMr.  Whaley;  I  suppose  he  was  talking  about 
buying  the  place;  that  is  what  I  thought;  I  never  said  a  word 
about  it  being  '*'*^  mine;  I  did  not  think  it  was  any  of  my 
affair.  John  proposed  to  pay  me  out  of  money  he  got  from 
'Mr.  Kear  the  first  of  the  year;  he  did  not  pay  me  anything; 
I  knew  he  aimed  to  get  the  money  from  Mr.  Kear  for  the 
land:  what  he  did  with  the  money  he  got  for  the  land  is  a 
question   I  can't  answer;  I   don't  know;  he   has  very  little 

now,  I  think,  and  I  have  got  nothing  at  all I  didn't 

have  anything  to  do  with  it  [the  sale  of  the  land]  at  all. 
Nobody  put  me  up  to  bringing  this  suit  at  all  but  myself. 
I  just  simply  waited  so  long,  kept  waiting  to  get  ray  money 
from  my  hvis])and;  and  when  I  found  I  could  not  get  it  out 
of  him.  I  tried  to  get  it  out  of  ]Mr.  Kear.  I  did  not  think 
it  was  right  for  me  to  be  beat  out  of  it.     I  did  not  wait  till 

iNFr.  Kear  had  paid  the  last  note The  money  had  not 

all  been  paid  bel'nre  I  brought  suit I  expected  to  get 


Dec.  1908.]  Stonecipher  v.  Kear.  251 

my  money  out  of  John  [her  liasband]  ;  and  when  I  did  not 
get  it  out  of  him,  I  wanted  my  money  or  the  land  one."  It 
did  not  appear  that  at  the  time  the  plaintiff  saw  her  hus- 
band and  the  defendant  together  and  thought  they  were 
trading  as  to  the  land,  she  knew  that  defendant's  .son  had 
informed  him  that  .she  said  that  the  land  belonged  to  her 
husband  and  she  had  no  title  to  or  interest  in  it. 

As  above  stated,  the  evidence  failed  to  show  that  defend- 
ant, in  purchasing  the  land,  relied  upon  the  allcgcrl  ropre- 
.sentations  of  the  plaintiff  that  the  land  belonged  to  her 
husband.  There  were  circumstances,  however,  tending  to 
show  that  defendant  acted  upon  his  own  knowledge  and  judg- 
ment. The  conveyance  from  plaintiff's  hu.sband  to  defend- 
ant and  the  notes  of  the  latter  to  the  former  for  the  purchase 
money  of  the  land  were  written  in  Cohutta,  but  were  not 
signed  there.  The  husband  and  the  defendant,  after  the  deed 
and  notes  had  been  prepared,  went  to  Dalton,  the  county  site, 
and  to  the  office  of  the  clerk  of  the  superior  court,  to  see,  as 
the  witnesses  expressed  it  that  everything  was  all  right.  The^■ 
had  a  conversation  with  the  clerk  in  reference  to  the  matter 
but  what  was  said  does  not  appear;  and  defendant,  befon^ 
the  execution  of  the  papers,  went  to  an  attorney's  office  to 
consult  him  in  reference  to  the  title.  "A  fraud  may  be 
committed  by  acts  as  well  as  w^ords;  and  one  who  silently 
stands  by  and  permits  another  to  purchase  his  property  with- 
out disclosing  his  title  is  guilty  of  such  a  fraud  as  estops  him 
from  setting  up  such  title  against  the  purchaser":  Civ.  Code. 
sec.  3823.  It  has  been  held,  however,  that  the  provisions 
*^-  of  this  section  operate  only  in  favor  of  a  bona  fide  pur- 
chaser without  notice:  Brown  v.  Tucker,  47  Ga.  485;  Wilkins 
v.  McGhee,  86  Ga.  764,  13  S.  E.  84.  In  McCune  v.  Mc- 
Michael,  29  Ga.  312,  it  was  held  that  the  owner  of  property 
is  not  estopped  from  setting  up  his  title  thereto  by  reason 
of  acts  and  declarations  on  his  part,  alleged  to  have  induced 
another  to  purchase  it  as  the  property  of  a  third  person, 
unless  it  appears  that  the  purchaser  really  acted  ujvai  such 
alleged  inducements  and  not  upon  his  own  knowledge  or 
judgment.  There  are  a  great  number  of  cases  to  the  effect 
that  to  create  the  estoppel,  the  person  claiming  the  benefit 
of  it  must  have  been  ignorant  of  the  falsity  of  the  representa- 
tion, and  must  have  acted  in  reliance  upon  it:  5  ^Miehie's 
Enc.  Ga.  Rep.  242.  In  Elliott  v.  Keith,  102  Ga.  117,  21)  S. 
E.  155.  it  is  said:  "Or  if  one  by  silence,  when  it  is  his  duty 
to  speak,  permits  another  to  act  to  his  prejmlice,  sueh  sileii  t' 
will  serve  as   an  estoppel  upon  the  former:   7   Am.   &   l'i:g. 
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Ency.  of  Law,  p.  12.  However,  in  order  to  raise  an  estoppel 
by  conduct  or  matters  in  pais,  one  of  the  elements  essential 
to  such  esto{)pcl  is,  the  party  to  whom  the  representation  or 
concealment  is  made  must  have  been  ignorant,  actually  and 
permissibly,  of  the  truth  of  the  matter.  If  he  knew,  or  under 
all  the  circumstances  ought  to  have  known,  the  facts,  the 
representation,  silence  or  concealment  is  wholly  unavailing": 
Citing  authorities.  See,  in  this  connection,  Equitable  IMort- 
gage  Co.  V.  Butler,  105  Ga.  555,  31  S.  E.  395.  The  language 
of  the  Civil  Code,  section  5151,  is  as  follows:  "Where  the 
estoppel  relates  to  the  title  to  real  estate,  the  party  claiming 
to  have  been  influenced  by  the  other's  acts  or  declarations 
]nust  not  only  be  ignorant  of  the  true  title,  but  also  of  any 
convenient  means  of  acquiring  such  knowledge.  Where  both 
parties  have  ec^ual  knowledge  or  equal  means  of  obtaining  the 
truth,  there  is  no  estoppel."  The  burden  of  proof  is  upon 
the  party  relying  upon  the  representation  as  an  estoppel  to 
show  that  he  acted  upon  it  in  good  faith  and  in  ignorance  of 
the  real  facts:  Elliott  v.  Keith,  102  Ga.  117,  29  S.  E.  155. 

As  the  defendant  failed  to  show  that  he  was  a  bona  fide 
purchaser  without  notice,  so  as  to  bring  his  case  within  the 
provisions  of  the  Civil  Code,  section  3823,  as  interpreted  in 
Brown  v.  Tucker,  47  Ga.  485,  and  Wilkins  v.  McGehee,  86 
Ga.  764,  13  S.  E.  84.  and  also  failed  to  show  that  he  acted 
upon  the  alleged  declarations  of  the  plaintiff  that  the  land 
belonged  to  her  husband,  and  that  he  did  not  act  upon  his 
own  knowledge  or  judgment,  ^^'^  he  failed  to  carry  the  bur- 
den of  showing  that  the  plaintiff  w'as  estopped;  and  conse- 
quently the  verdict  in  his  favor  was  without  evidence  to 
support  it,  and  the  court,  for  this  reason,  erred  in  not  grant- 
ing a  new  trial.  This  disposition  of  the  case  renders  it  un- 
necessary for  us  to  deal  with  the  other  grounds  of  the  motion. 

Judgment  reversed. 

All  the  justices  concur. 


WHEN  A  RESULTING  TRUST  ARISES  IN  FAVOR   OF   A   HUS- 
BAND OR  WIFE  WHO  PAYS  THE  PURCHASE  PRICE  AND 
TAKES  TITLE  IN  NAME  OF  THE  OTHER  SPOUSE. 
L  General  Rule  Where  Purchase  Price  is  Paid  by  One  Person  and 
Title  is  Taken  in  Name  of  Another,  253, 
II.  Rule   Where   Husband   Pays    the    Consideration    and   Title    is 
Taken  in  the  Name  of  His  Wife,  254. 
III.  Rule  Where  the  Wife  Pays  the  Consideration  and  the  Title  is 

Taken  in  the  Name  of  the  Husband,  256. 
rv.  Rule  Wliere  Part  of  the  Purchase  Price  is  Furnished  by  Both 
Husband  and  Wife,  258. 
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V.  Eule  Where  the  Title  Is  Taken  In  the  Joint  Names  of  Husband 

and  Wife  Though  Only  One  Furnishes  the  Consideration,  261. 

VI.  Bule  Where  the  Title  was  Taken  by  Mistake  or  Fraud  in  the 

Name  of  One  of  the  Spouses,  261. 
VII.  Eule  Where  an  Agreement  Existed  as  to  the  Disposition  or  the 
Purpose  of  the  Purchase,  262. 
VIII.  Eule  Where  the  Money  Used  in  Making  the  Purchase  was  a 
Loan  or  was  Paid  After  the  Conveyance,  264. 
IX.  Extent  of  the  Presumption  of  a  Gift  to  Wife  Where  the  Title 
is  Placed  in  Her  Name  by  Husband  Who  Pays  the  Consider- 
ation, 265. 

I.  General  Eule  Wliere  Purchase  Price  Is  Paid  by  One  Person  and 
Title  Taken  in  Name  of  Another. 

The  rule  is  well  settled  that  where  the  purchase  price  of  real  prop- 
erty is  paid  by  one  person  and  the  title  thereto  is  taken  in  the  name 
of  another  that  a  resulting  trust  arises  at  once  in  favor  of  the  per- 
son paying  the  purchase  money,  and  the  holder  of  the  legal  title  be- 
con.es  a  trustee  for  him:  Monographic  note  to  Neill  v.  Keese,  51  Am. 
Dec.  752.  But  this  general  rule  has  certain  exceptions.  Thiis, 
where  a  person  making  a  purchase  of  land  in  the  name  of  another 
and  paying  the  consideration  himself  is  under  a  natural  or  moral 
obligation  to  provide  for  the  person  in  whose  name  the  conveyance 
is  taken,  such  as  in  the  case  of  a  parent  and  child,  or  husband  and 
wife,  no  presumption  of  a  resulting  trust  will  arise,  but  it  will  be 
regarded  prima  facie  as  a  gift  or  advancement  for  the  benefit  of  the 
noniiual  purchaser:  McCartney  v.  Fletclier,  11  App.  D.  C.  1;  LislotY 
V.  Hart,  23  Miss.  245,  57  Am.  Dec.  203;  Bailey  v.  Dobbins,  67  Neb. 
548,  93  N.  W.  687;  Dickinson  v.  Davis,  43  N.  H.  647,  80  Am.  Dec. 
202;  Dudley  v.  Bosworth,  10  Humph.  9,  51  Am.  Dec.  COU;  Deck  v. 
Taber,  41  W.  Va.  332,  56  Am.  St.  Rep.  837,  23  S.  E.  721;  Jackson 
V.  Jackson,  91  U.  S.  122,  23  L.  ed.  258;  note  to  Neill  v.  Keese,  51 
Am.  Dec.  754.  The  court  in  Bailey  v.  Dobbins,  67  Neb.  548,  93  N.  W. 
6S7,  in  speaking  of  the  creation  of  resulting  trusts  under  these  cir- 
cumstances, said:  "Generally  speaking,  where  the  purchase  money  of 
land  is  paid  by  one  person,  and  the  title  is  taken  in  the  name  of 
another,  the  party  taking  the  title  is  presumed  to  hold  it  in  trust  for 
him  who  pays  the  purchase  price.  The  reason  given  for  this  rule 
is  that  the  party  who  pays  the  money  is  presumed  to  intend  to  be- 
come the  owner  of  the  property,  and  the  beneficial  title  follows  such 
intention.  This  presumption,  however,  does  not  arise  where  the  legal 
title  is  taken  in  the  name  of  some  person  for  whom  the  purchaser  is 
under  a  legal  or  moral  obligation  to  provide.  In  such  case  the  pre- 
sumption arises  that  the  conveyance  was  intci;il'>d  as  au  advai;ce- 
mcnt  to  the  nominal  purchaser.  The  foregoinj;  will  be  recognizL-d 
as  elementary.  Whether  the  conveyance  be  to  a  straiij^or,  or  to  o!ii' 
for  whom  the  purchaser  is  bound  to  provide,  the  presumption  arising 
therefrom  is  not  of  law,  but  of  fact,  which  may  be  rebutted  by  evi- 
dence tending  to  show  that  the  intention  of  the  purchaser  was  liiffer- 
ent  from  that  to  be  inferred  from  the  bare  fact  of  such  conve\-auce. 
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This,  also,  ia  elementary.  Hence,  in  either  case,  •when  it  appears  thnt 
the  purchase  money  has  been  paid  by  one  person,  and  the  title  taken 
in  the  name  of  another,  the  question  is  whether  it  was  intended  that 
the  one  to  whom  the  conveyance  was  made  should  take  the  entire 
estate,  or  that  the  one  paying  the  purchase  price  should  hold  the 
equitable  title  to  the  property.  "When  the  intention  in  that  behalf 
is  ascertained,  the  courts  will  give  it  effect,  if  possible." 

II.  Eule  Where  Husband  Pays  the  Consideration  and  Title  is  Taken  in 

the  Name  of  His  Wife. 
It  is  because  of  the  improbability  of  a  gift  to  a  stranger  that  the 
J  law  implies  that  one  who  holds  the  title  without  having  paid  any 
value  for  it  is  a  trustee  for  the  person  who  in  fact  paid  the  purchase 
price:  Howe  v.  Howe,  199  Mass.  598,  post,  p.  516,  85  N.  E.  945.  But, 
as  shown  in  the  preceding  subdivision,  an  exception  to  the  general 
rule  is  made  where  the  person  who  pays  the  consideration  is  under 
a  legal  or  moral  obligation  to  provide  for  the  person  in  whose  name 
the  title  is  taken.  And  that  under  such  circumstances  it  is  pre- 
sumed that  the  property  was  a  gift  to  the  person  in  whose  name  the 
legal  title  is  taken.  Hence  the  rule  is  well  settled  that  where  a  hus- 
band pays  the  consideration  for  real  property  and  the  title  thereto  is 
taken  in  the  name  of  his  wife,  the  presumption  arises  that  the  convey- 
ance was  intended  as  a  gift  or  advancement  and,  in  the  absence  of 
evidence  to  the  contrary,  no  resulting  trust  exists  therein  in  favor  of 
the  husband:  Pickett  v.  Pipkin,  64  Ala.  520;  Kelly  v.  Karsuer,  72 
Ala.  11-6;  Ward  v.  Ward's  Estate,  36  Ark.  586;  Hamby  v.  Brooks,  8G 
Ark.  4 IS,  111  S.  W.  277;  O'Hair  v.  O'Hair,  76  Ark.  389,  88  S.  W.  94.3; 
Jackson  v.  Williams,  129  Ga.  716,  59  S.  W.  776;  Stonecipher  v.  Kear, 
131  Ga.  688,  ante,  p.  248,  63  S.  E.  215;  Sweet  v.  Dean,  43  111.  App.  650; 
Kl.ler  V.  Jones,  85  111.  384;  Fizette  v.  Fizette,  146  111.  328,  34  N.  E. 
7i)9;  Goelz  v.  Goelz,  157  111.  33,  41  N.  E.  756;  Dorman  v.  Dorman,  187 

III.  154,  79  Am.  St.  Kep.  210,  58  N.  E.  235;  Deuter  v.  Deuter,  214  111. 
308,  73  N.  E.  453;  Lochenour  v.  Lochenour,  61  Ind.  595;  Sunderland 
V.  Siuulerland,  19  Iowa,  325;  Spring  v.  Hight,  22  Me.  408,  39  Am.  Dec. 
587;  Stevens  v.  Stevens,  70  Me.  92;  Long  v.  McKay,  84  Me.  199,  24 
Atl.  815;  Daiifortb  v.  Briggs,  89  Me.  316,  36  Atl.  452;  Johnson  v. 
Joliiison,  96  Md.  144,  53  Atl.  792;  Cormerais  v.  Wesselhoeft,  114  Mass. 
.150;  Wilson  v.  Beauehamp,  50  Miss.  24;  Seibold  v.  Christman,  75  Mo. 
308;  Gilliland  v.  Gilliland,  96  Mo.  522,  10  S.  W.  139;  Ilgenfritz  v. 
llgonfritz,  116  Mo.  429,  22  S.  W.  786;  Viers  v.  Viers,  175  Mo.  444, 
75  S.  W.  395;  Fathman  etc.  Mill  Co.  v.  Christophel,  60  Mo.  App.  106; 
(^ray  v.  Gray,  13  Neb.  433.  M  N.  W.  390;  Van  Etten  v.  Passiimpsic 
Sav.  Bank,  79  Neb.  632,  113  X.  W.  163;  Dickinson  v.  Davis,  43  N.  H. 
647,  80  Am.  Dee.  202;  Lister  v.  Lister,  35  N.  J.  Eq.  49;  Whitlry  v. 
Ogle,  47  N.  J.  Eq.  67,  20  Atl.  2S4;  Leslie  v.  Leslie,  53  N.  J.  Eq.  275, 
31  Atl.  17(1;  Joneks  v.  Alexander,  11  Paige,  613;  Welton  v.  Divine,  20 
Barb.  9;  Scott  v.  ('alladine,  79  Hun,  79,  29  N.  Y.  Supp.  630,  affirmed 
in  145  N.  Y.  639,  41  N.  E.  90;  Arrington  v.  Arrington,  114  N.  C.  116, 
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39  S.  E.  278;  SwafTord  v.  Ferguson,  71  Tenn.  292,  31  Am.  Rep.  C39; 
Bennett  v.  Camp,  54  Vt.  36. 

In  Peiin'^ylvania,  where  land  is  conveyed  to  a  wife  and  there  is  no 
evidence  that  it  was  a  gift  to  her  or  paid  by  her  out  of  her  fiopnrate 
estate,  the  prosiitnption  is  that  it  was  paid  for  with  funds  of  her  hus- 
band, and  will  be  sub.ioet  to  his  debts:  .lack  v.  Kintz,  177  Pa.  .571,  35 
Atl.  867;  Hunter  v.  Baxter,  210  Pa.  72,  59  Atl.  429.  In  other  word-.. 
it  must  be  shown  that  the  land  was  purchased  for  the  wife,  or  tliai 
the  husband  intended  to  purchase  it  for  her  or  promised  to  take  title 
in  her  name:  McCormick  v.  Cooke,  199  Pa.  631,  49  Atl.  238. 

The  presumption  that  property  acquired  by  u  wife  during  coverture 
was  paid  for  with  the  means  of  her  husband  is,  however,  sometimes 
asserted:  Crook  v.  Tull,  111  Mo.  283,  20  S.  W.  8;  Stockdale  v.  Harris, 
23  W.  Va.  499;  Walker's  Admx.  v.  Peck,  39  W.  Va.  325,  19  S.  E.  411. 
But,  of  course,  that  presumption  is  abolished  by  tlic  married  woman's 
act,  which  prevails  in  most  of  the  states:  Gilliland  v.  Gilliland,  96 
Mo.  522,  108  S.  W.  139.  And  hence  in  proof  of  a  conveyance  of  land 
to  the  wife  from  a  stranger,  without  any  evidence  as  to  the  person  by 
whom  the  consideration  was  paid,  is  generally  presumed  to  have  been 
paid  from  her  separate  estate:  McVey  v.  Green  Bay  &  M.  Ey.  Co.,  42 
Wis.  532. 

In  Gould  V,  Gould,  51  Hun,  9,  3  N.  Y.  Supp.  608,  the  court  held, 
under  a  statute  which  declared  "Where  a  grant  for  a  valuable  con- 
sideration shall  be  made  to  one  person,  and  the  consideraf  ion  thereof 
shall  be  paid  by  another,  no  use  or  trust  shall  result  in  favor  of  the 
Iierson  by  whom  such  payment  shall  be  made,  but  the  title  shall  vest 
in  the  person  named  as  alienee  in  such  conveyance,"  that  where  a 
husband  causes  the  title  to  land  purchased  by  him  to  be  taken  in  the 
name  of  his  wife,  without  fraud  on  her  part,  the  benofit-ial  interest 
vests  in  her. 

Under  a  similar  statute  in  Michigan,  it  has  been  held,  where  a  part- 
ner causes  the  title  to  land  purchased  by  the  firm  to  be  conveyed 
to  his  wife  and  copartner,  he  cannot  claim  his  partnership  interest 
against  his  wife's  estate  as  a  resulting  trust  in  his  favor:  Winans  v. 
Winans'  Estate,  99  Mich.  74,  57  N.  W.  1088.  If,  however,  a  wife, 
though  acting  as  agent  for  her  husband,  takes  title  to  real  estate  in 
her  own  name,  he  paying  the  purchase  price,  in  the  absence  of  proof 
of  a  settlement  of  the  property  upon  her,  there  is  a  resulting  trust  in 
Lis  favor:  Persons  v.  Persons,  25  N.  J.  Eq.  250.  Where  a  husljaud, 
who  pays  the  consideration,  takes  a  conveyance  to  himself,  describ- 
ing himself  in  the  deed  as  trustee  for  his  wife,  the  property  bccoiv.es 
her  separate  estate,  both  legally  and  equitably:  Payton  v.  Payton.  SG 
Ga.  773,  13  S.  E.  127.  And  where  the  husband,  who  pays  the  con- 
sideration, directs  that  the  title  be  placed  in  a  third  person  in  tru't 
for  his  wife,  he  has  no  resulting  trust  in  the  iiroj-erty:  Willinins  v. 
Council,  4  .Tones,  200.  Where  a  husband  conveys  to  a  third  iiersoii. 
who  immediately  thereafter  conveys  to  the  grantor's  wife,  there  is  n^ 
implied  trust  because  no  consideration  was  ])aid  by  the  Inisl'nnd  ior 
the  conveyance  to  the  wife:  Lane  v.  Lane,  SO  Me.  51U,  16  Atl.  ■'-^. 
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Where  a  husbainl  directed  a  conveyance  to  his  wife,  he  executing 
his  own  notes,  with  personal  security  for  the  greater  portion  of  the 
purchase  money  under  the  expectation  that  she  would  pay  the  notes, 
but  he  in  fact  paid  them  himself,  a  resulting  trust  was  allowed  in 
favor  of  the  liushand  for  the  benefit  of  his  creditors:  Hopkins  v. 
Carey,  23  ^fiss.  54.  And  where  a  wife,  without  her  husband's  knowl- 
edge and  a<;:iinst  his  will,  took  title  to  property  in  her  own  name 
while  he  paid  the  purchase  money,  taxes,  assessments,  costs  of  im- 
I)rovcments,  and  continuously  occupied  the  property  with  her  until  her 
<lcath,  a  resulting  trust  was  allowed  in  his  favor  as  against  her  heirs 
at  law:  Goghcrty  v.  Bennett,  37  N.  J.  Eq.  87.  Where  a  husband,  who 
was  largely  in  debt  and  feared  his  creditors  would  seize  his  property, 
conveyed  it  to  a.  third  person  to  hold  until  he  should  have  paid  his 
debts  and  then  reconvey  to  him,  but  after  the  debts  were  paid  con- 
veyed the  property  to  the  grantor's  wife  at  his  request,  and  the  hus- 
band and  his  wife  thereafter  conveyed  the  property  in  exchange  for 
other  property  which  was  also  taken  in  the  name  of  the  wife,  no  re- 
sulting trust  arises  in  the  husband's  favor  in  respect  to  any  of  the 
transactions:  Taylor  v.  Miles,  19  Or.  550,  25  Pac.  143.  And  where  a 
husband  before  his  marriage  conveyed  land  by  an  absolute  deed  as 
security  for  a  debt,  and  subsequently,  when  married,  on  payment  of 
the  debt  so  secured,  directed  the  conveyance  to  be  made  to  his  wife, 
the  conveyance  not  being  in  fraud  of  his  creditors,  the  presumption 
is  that  the  land  was  conveyed  to  her  as  a  provision  or  advancement 
for  herself  and  children:  Egerton  v.  Jones,  107  N.  C.  284,  12  S.  E.  434. 

III.     Rule  Where  the  Wife  Pays  the  Consideration  and  the  Title  is 
Taken  in  the  Name  of  the  Husband. 

If  a  husband  purchases  real  estate  in  his  own  name  with  money 
furnished  to  him  by  his  wife  from  her  separate  estate,  a  resulting 
trust  arises  in  her  favor:  Eobison  v.  Kobison,  44  Ala.  227;  Lee  v.  Lee, 
77  Ala.  412;  Beddow  v.  Sheppard,  118  Ala.  474,  23  South.  662;  Haney 
V.  Legg,  129  Ala.  619,  87  Am.  St.  Eep.  81,  30  South.  34;  Leslie  v.  Beli, 
73  Ark.  33S,  84  S.  W.  491;  Sasser  v.  Sasser,  73  Ga.  275;  Brooks  v. 
Fowler,  82  Ga.  329,  9  S.  E.  1089;  Milner  v.  Hyland,  77  Ind.  458;  Golds- 
berry  v.  Gentry,  92  Ind.  193;  Pierce  v.  Hower,  142  Ind.  62C,  42  N.  E. 
223;  Seeberger  v.  Campbell,  88  Iowa,  63,  55  N.  W.  20;  Howard  v. 
Howard,  52  Kan.  469,  34  Pac.  1114;  McClanahan  v.  Beasley,  56  Ky. 
Ill;  Miller  v.  Edwards,  70  Ky.  394;  Thomas  v.  Standiford,  49  Md. 
181;  Gittingg  v.  ^Yinte^,  101  Md.  194,  60  Atl.  630;  Chadbourne  v.  Will- 
iams, 45  Minn.  294,  47  N.  W.  812;  Greaves  v.  Atkinson,  68  Miss.  598, 
10  South.  73;  Bangert  v.  Bangert,  13  Mo.  App.  144;  Martin  v.  Colburn, 
88  Mo.  229;  Hews  v.  Keuney,  43  Neb.  815,  62  N.  W.  204;  City  Nat. 
Bank  v.  Hamilton.  34  N.  ,7.  Eq.  158;  Cass  v.  Demarest,  37  N.  J.  Eq. 
393;  Frick  v.  Clement,  49  N.  J.  Eq.  590,  27  Atl.  439;  Haack  v. 
Weicken,  IIS  N.  Y.  67,  23  N.  E.  ];;3;  Lyon  v.  Akin,  78  N.  C.  258; 
Eoss  v.  Hendrix,  110  N.  C.  403,  15  S.  E.  4;  Beam  v.  Bridges,  108  N. 
C.  276,  23  Am.  St.  Eep.  59,  13  S.  E.  112;  Iloath  v.  Slocum,  115  Pa. 
549,   9   Atl.   259;    Lloyd   v.    Woods,    170    Pa.    63,   34   Atl.   926;    Oaks   v. 
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West  (Tex.  Civ.  App.),  64  S.  W.  1033;  Evans  v.  Wclborn,  74  Tex. 
530,  15  Am.  St.  Rep.  858,  12  S.  W.  230;  Berry  v.  Weidman,  40  W.  Va. 
:56,  52  Am.  St.  Rep.  866,  20  S.  E.  817;  Standard  Mercantile  Co.  v. 
Ellis,  48  W.  Va.  309,  37  S.  E.  593;  Putnam  v.  Bricknell,  18  Wis.  333. 

For  a  wife  to  have  a  resulting  trust  in  property  conveyed  to  the 
husband,  it  is  essential  that  the  purchase  price  was  her  separate  prop- 
■erty  and  not  merely  property  coming  to  her  which  became  the  prop- 
erty of  the  husband  through  his  marital  rights:  Ilamaker  v.  Hamaker, 
So  Ala.  231,  3  South.  611;  Gainns  v.  Cannon,  42  Ark.  503;  Modrell  v. 
Kiddle,  82  Mo.  31. 

Where  a  husband  purchases  land  with  money  of  his  wife  who  is  in- 
sane, and  takes  the  title  in  his  own  name,  a  trust  results  in  her  favor, 
but  the  title  of  a  bona  fide  purchaser  without  notice  who  purchases 
from  one  having  a  deed  from  both  the  husband  and  wife  will,  under 
the  statute,  which  provides  that  no  trust  shall  defeat  the  title  of  a 
purchaser  for  a  valuable  consideration  without  notice,  prevail  over 
the  resulting  trust  of  the  wife:  Gray  v.  Turley,  110  Ind.  254,  11  N. 
B.  40. 

And  where  a  husband,  who  was  furnished  by  his  mother  in  law 
with  money  to  invest  in  land  for  his  wife,  invested  in.  land  taking 
title  in  himself,  without  the  knowledge  of  his  wife,  and  for  thirty- 
three  years  improved  the  land  and  then  conveyed  it  to  the  wife,  while 
he  was  in  debt,  the  land  will  not  be  held  subject  to  his  debts:  Lord 
V.  Bishop,  101  Ind.  334.  In  another  case,  where  money  had  been 
placed  in  the  hands  of  a  wife  by  her  mother  to  be  used  by  her  in  pro- 
viding a  support  for  the  mother  during  the  mother's  life,  but  was  in- 
vested by  the  husband  in  laud,  he  taking  the  title  thereto  in  his  own 
name,  it  was  held  that  the  land  could  not  be  conveyed  by  him  to  a 
third  person  to  be  reconveyed  to  the  wife  so  as  to  be  free  from  the 
husband's  debts:  Howe  v.  Colby,  19  Wis.  583.  Where  the  distributive 
share  of  a  wife's  portion  of  her  father's  estate  was  invested  by  her 
husband  in  land  in  his  name,  she  acquiescing,  without  any  understand- 
ing that  he  was  to  hold  the  land  in  trust  for  her,  there  was  no  re- 
sulting trust  in  her  favor:  Bibb  v.  Smith,  59  Tenn.  728.  A  wife  is 
not  precluded  after  the  death  of  her  husband  from  maintaining  suit 
to  enforce  a  resulting  trust  in  her  favor  to  lands  purchased  with  her 
moneys,  by  the  fact  that  the  purchase  was  made  and  the  conveyance 
taken  twenty-five  years  before  his  death,  if  they,  during  all  of  that 
time,  lived  upon  the  land  as  their  common  home  and  he  also  admitted 
her  ownership  thereof:  Berry  v.  Weedman,  40  W.  Va.  36,  52  Am.  St. 
Rep.  866,  20  S.  E.  817.  Where  a  wife,  at  the  solicitation  of  her  hus- 
band, mortgages  her  separate  estate  to  raise  five  thousand  dollars  to 
purchase  land  on  which  he  holds  an  option  for  which  he  has  paid  one 
thousand  dollars,  and  he  purchased  the  land  in  his  own  name,  paid 
himself  the  one  thousand  dollars  which  he  had  previously  paid  for  the 
option,  applied  the  balance  on  the  purchase  price  of  the  laud,  and 
paid  the  balance  of  the  purchase  price  from  the  proceeds  of  the  sale 
of  a  part  of  tlie  land  after  consultation  with  her  and  obtaining  her 
Am.  St.  Rep.,  Vol.  127 — 17 
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signature  to  the  deed,  she  i?  the  equitable  owner  of  the  land:  Sparl^s 
V.  Taylor  (Tex.  Civ.  App.),  ^"  S-  W.  740.  Likewise  where  the  con- 
sideration was  furnished  by  the  wife,  and  the  husband,  without  her 
knowledge  or  consent,  took  the  title  in  his  own  name,  a  resulting 
trust  arises  in  her  favor:  Booth  v.  Lenox,  45  Fla.  191,  34  South.  566; 
Shackloford  v.  Elliott,  209  111.  333,  70  N.  E.  745.  Where  a  husband 
purchasing  land  from  the  state  for  his  wife  entered  it  in  his  owu 
name  because  of  a  regulation  of  the  land  office,  he  holds  it  in  trust 
for  the  wife:  Payne  v.  Twynian,  68  Mo.  339.  Where  a  husband,  free 
from  debt,  allows  the  earnings  of  his  wife  to  accumulate  in  the  hands 
of  her  employer  and  never  claims  them  as  his  own,  an  executed  gift 
thereof  from  him  to  her  will  be  inferred,  and  if  he  subsequently  pur- 
chases therewith  land,  taking  title  in  his  own  name,  a  resulting  trust 
will  arise  in  her  favor:  Grantham  v.  Grantham,  34  S.  C.  504,  27  Am. 
St.  Eep.  839,  13  S.  E.  675.  In  Wisconsin,  under  the  statute  in  force 
in  that  state,  a  resulting  trust  arising  from  a  purchase  of  land 
by  a  husband  in  his  own  name  with  separate  funds  of  his  wife  is  not 
enforceable,  but  if  the  husband  chooses  to  respect  the  trust  and  to 
convey  the  property  to  her  pursuant  to  the  trust,  the  conveyance 
is  valid  as  against  his  creditors:  Martin  v.  Kemington,  100  Wis.  540, 
69  Am.  St.  Eep.  941,  76  N.  W.  614. 

IV.  Rule  Wliere  Part  of  the  Purchase  Price  is  Furnished  by  Both  the 

Husband  and  Wife. 

The  general  rule  is  that  where  land  is  purchased  with  funds,  part 
of  which  are  furnished  by  the  husband  and  part  by  the  wife,  and  the 
title  is  taken  in  the  name  of  the  husband,  a  resulting  trust  arises 
therein  in  favor  of  the  wife  to  the  extent  that  her  part  of  the  money 
furnished  bears  to  the  whole  price  paid  for  the  property:  Tilford  v. 
Torrey,  53  Ala.  120;  Lewis  v.  Montgomery  etc.  Loan  Assn.,  70  Ala. 
276;  Haney  v.  Legg,  129  Ala.  619,  87  Am.  St.  Eep.  81,  30  South.  34; 
Kline  v.  Eagland,  47  Ark.  Ill,  14  S.  W.  474;  Loften  v.  Witboard.  92 
111.  461;  Holmes  v.  Clifford,  95  111.  App.  245;  Eadcliff  v.  Eadford,  9C 
Ind.  482;  Mitchell  v.  Colglazier,  106  lud.  464.  7  N.  E.  199;  Mosteller 

V.  Mosteller,  40  Kan.  65S,  20  Pac.  464;  Keller  v.  Keller,  45  Md. 
269;  Skehill  v.  Abbott,  184  Mass.  145,  68  JST.  E.  37;  Thompson  v. 
Eenoe,  12  Mo.  157;  Jones  v.  Elkins,  143  Mo.  647,  45  S.  W.  201;  Bi  rg- 
strasser  v.  Sayre,  42  N.  J.  Eq.  488,  10  Atl.  710;  Mayer  v.  Kane.  69 
N.  J.  Eq.  733,  61  Atl.  374;  Springer  v.  Young,  14  Or.  280,  12  Pac.  400; 
Bible  v.  Marshall,  103  Tenn.  324,  52  S.  W.  1077;  Blum  v.  Eogers,  71 
Tex.  668,  9  S.  W.  595;  Pickens  v.  Wood,  57  W.  Va.  480,  50  S.  E.  SIS. 

But,  of  course,  the  question  of  whether  a  resulting  trust  ex!5*^s  in 
favor  of  a  husband  or  wife  depends  upon  the  particular  circumstances 
of  each  case.  Thus  where  a  husband  obtained  the  greater  part  of  the 
purchase  money  from  his  wife  on  the  understanding  that  the  deed 
was  to  be  made  to  her.  but  after  having  obtained  it  insisted  on  the 
deed  being  made  to  himself,  a  resulting  trust  arose  in  her  favor,  not- 
withstanding the  husband  afterward  gave  the  wife  a  note  for  the 
amount  obtained  from  her:  Appeal  of  Eupp,  100  Pa.  531.     And  where 
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a  wife  furnished  the  money  with  which  to  erect  a  house  on  a  lot 
owned  by  the  husband,  a  resulting  trust  arose  in  the  premises  in  the 
proportion  which  her  money  bore  to  the  entire  cost  of  the  premises: 
Haines  v.  Hainea,  54  111.  74. 

But  the  mere  fact  that  a  husband,  after  applying  the  rents  and 
profits  of  his  wife's  statutory  estate  to  the  comfort  of  the  family, 
mixes  the  excess  with  moneys  of  his  own,  and  therewith  purchases 
land,  taking  the  title  in  his  own  name,  does  not  give  her  any  owner- 
ship in  the  lauds  so  purchased:  Chambers  v.  Richardson,  57  Ala.  85. 
And  where  property  is  purchased  by  the  husband  with  the  proceeds 
of  crops  and  stock  raised  on  lands  which  belong  in  part  to  his  wife, 
there  being  no  agreement  that  he  should  pay  for  the  use  of  the  land, 
that  fact  does  not  create  a  resulting  trust  in  her  favor:  Jones  v. 
Storms,  90  Iowa,  369,  57  N.  W.  832.  The  mere  fact  that  the  wife's 
father  pays  one-half  of  the  consideration  for  land  as  an  advancement 
for  her,  he  knowing  that  the  title  was  being  placed  in  the  husband, 
the  latter  not  being  guilty  of  any  fraud  or  breach  of  trust  in  the 
transaction,  does  not  create  a  resulting  trust  in  favor  of  the  wife: 
Lewis  V.  Stanley,  148  Ind.  351,  45  N.  E.  693,  47  N.  E.  677.  So,  also, 
where  a  husband  purchases  land  in  installments  and,  after  paying 
three  out  of  the  five  installments,  was  committed  to  an  insane  asylum, 
after  which  the  wife  paid  the  remaining  installments  from  ber  own 
earnings  and  directed  the  conveyance  to  be  made  to  the  husband,  the 
circumstances  negative  the  intention  on  her  part  to  claim  a  resulting 
trust  in  the  property:  German  v.  Heath  (Iowa),  116  X.  W.  1051. 
Likewise  where  a  wife  furnished  one-half  of  the  purchase  price  of 
land  upon  the  understanding  that  the  title  was  to  be  taken  in  her 
name,  but  was  present  when  the  conveyance  was  made  directly  to  him 
and  knew  that  it  was  so  made,  no  resulting  trust  arose  in  her  favor, 
even  though  she  may  have  believed  that  he  held  the  title  in  trust  for 
her:  Skinner  v.  James,  69  Wis.  605,  35  N.  W.  37.  Where  a  wife  gave 
her  husband  money  with  which  to  purchase  land  in  his  name  for  their 
joint  use,  and  he  used  also  his  own  money  in  making  the  purchase, 
her  heirs  cannot  recover  from  the  husband  the  money  so  furnished: 
In  re  Kreider's  Estate,  212  Pa.  587,  61  Atl.  1115.  So.  also,  where  a 
husband  in  purchasing  property  paid  part  of  the  price  and  his  wifo 
executed  her  secured  notes  for  the  balance,  which  notes  were  deliv- 
ered by  him,  no  resulting  trust  arises  in  her  favor,  since  siie  was, 
under  the  circumstances,  merely  his  surety:  Wheeler  v.  Dunn,  13  Cnld. 
428,  22  Pac.  827.  W^here  a  husband,  with  funds  from  a  sale  of  his 
wife's  land,  purchases  a  farm  with  her  consent,  taking  the  deed  to 
himself,  and  after  living  on  it  for  several  years  exclianges  it  for  an- 
other farm,  a  part  of  which  he  thereafter  sells,  she.  during  all  of  these 
transactions,  not  making  any  claim  to  the  property  involved  in  the 
various  transactions,  no  resulting  trust  in  her  favor  is  ereati-d:  -Mo- 
Ginnis  v.  Curry,  13  W.  Va.  29.  And  where  a  husband  purchasi-s  proi'- 
erty,  making  a  cash  payment  from  the  separate  property  of  iii^  wiiV. 
and  with  his  wife  exeeuting  a  note  and  mortgage  on  the  laii>]  V'V  '.''■"' 
balance,  the  mere  fact  that  some  of  the  notes  were  paid  by  u.r  c:c- 
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ates  no  resulting  trust  in  her  favor  as  against  the  grantor,  since  no 
resulting  trust  can  ever  be  established  against  a  vendor  whose  pur- 
chase money  has  not  been  paid  and  who  has  not  acted  in  bad  faith: 
Capers  v.  MeOaa,  41  Miss.  479.  No  resulting  trust  in  favor  of  the 
wife  is  established,  or  any  interest  paramount  to  the  title  is  shown, 
by  the  fact  that  with  the  consent  of  her  husband  she  contracted  to 
purchase  land  which  was  conveyed  to  him,  who  paid  the  purchase 
price,  and  also  a  part  of  the  cost  of  a  house  erected  thereon,  and  the 
balance  was  secured  by  his  bond  and  mortgage  on  the  property  which 
was  afterward  paid  by  her  from  her  own  earnings:  Skillman  v.  Skill- 
mar,  15  N.  J.  Eq.  478,  82  Am.  Dec.  279. 

Where  a  husband  and  wife  both  make  payments  to  meet  dues  of 
building  association  stock  standing  in  her  name,  the  presumption  is 
that  his  payments  were  gifts  to  her,  and  a  resulting  trust  in  his  favor 
does  not  arise  until  this  presumption  is  rebutted:  Bacon  v.  Devinney, 
55  N.  J.  Eq.  449,  37  Atl.  144.  But  where  the  husband  furnishes  part 
of  the  consideration,  and  the  title  is  taken  in  the  name  of  the  wife 
for  the  purpose  of  defrauding  the  husband's  creditors,  a  resulting 
trust  to  the  extent  of  the  proportion  of  the  consideration  furnished 
by  him  will  arise  in  favor  of  his  creditors,  subject  to  whatever  home- 
stead rights  the  husband  has  in  the  property:  Thurber  v.  La  Eoque, 
105  N.  C.  301,  11  S.  E.  460.  Where  the  title  to  property  was  taken 
in  the  name  of  the  wife,  the  mere  fact  that  the  husband's  name  was 
also  on  the  notes  given  by  her  for  part  payment  of  the  property,  the 
notes  being  secured  wholly  by  mortgage  on  her  land  and  that  of  her 
relatives,  and  no  reliance  being  apparently  placed  on  the  fact  of  his 
signing  the  notes,  is  not  sufficient  to  create  any  interest  in  the  land 
which  could  be  subjected  to  the  claims  of  his  creditors:  Buck  v.  Gil- 
son,  37  Vt.  653.  But  it  has  been  held  where  a  husband,  who  is  the 
holder  of  a  contract  of  sale  of  land,  dies  and  thereafter  his  widow 
and  children  pay  the  balance  of  the  purchase  price  due  under  the 
contract,  and  the  deed  to  the  property  is  made  to  the  wife,  she  holds 
the  property  as  trustee  for  the  heirs  of  the  husband  to  the  extent  of 
their  interest:  Brown  v.  Arkansas  Cent.  E.  Co.,  72  Ark.  450,  81  S. 
W.  613. 

Where  the  earnings  of  both  husband  and  wife  were  placed  in  a 
common  fund  and  invested  from  time  to  time  in  her  name,  she  being 
a  guod  business  manager  and  having  as  much,  if  not  more,  money  than 
the  husband  at  the  time  of  their  marriage,  land  purchased  in  her  name 
in  part  with  such  earnings  and  in  part  witli  the  rents  from  tlie  lands 
Ro  ]inr('hasod  is  not  impressed  with  a  resulting  trust  in  favor  of  the 
husbanrl.  where  there  was  no  fraud  or  mistake  involved  in  the  trans- 
action: Cline  V.  Clinc,  204  111.  130,  68  N.  E.  545.  So,  also,  where  it 
is  not  shown  what  juirtieiilar  portion  of  a  husband's  earnings  was 
used  in  the  purchase  of  land,  the  tilie  to  which  was  taken  in  the  name 
of  the  wife,  no  resulting  trust  will  be  declared  in  the  property  in 
favor  of  the  husband,  even  tliough  he  paid  his  earnings  to  the  wife 
for  safekeeping,  since  it  is  pre:-:uinod  where  a  husband  and  wife  live 
together  that   he  bears  the   exjienses:    Devine   v.  Devine,   180  111.  447, 
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54  N.  E.  336.  But  where  a  young  and  inexperienced  husband  places 
his  daily  earnings  in  the  hands  of  his  wife,  who  is  much  older  and 
experienced  in  business  affairs,  for  safekeeping,  and  she  invests  them 
in  land,  taking  the  title  in  her  own  name,  the  purchase  will  be  re- 
garded as  having  been  for  the  joint  benefit  of  both,  and  especially 
60  where  he  had  made  a  provision  for  her  by  previously  setting  over 
to  her  valuable  property:  Adlard  v.  Adlard,  65  111.  212. 

The  mere  fact  that  a  husband  joios  with  his  wife  in  signing  a  note 
for  the  money  which  was  used  by  her  in  paying  for  land  which  was 
conveyed  to  her  does  not  create  a  resulting  trust  in  his  favor  where 
she  paid  the  note:  Throckmorton  v.  Chapman,  65  Conn.  441,  32  Atl. 
930.  Where  a  husband  purchases  land  and  directs  the  conveyance  to 
his  wife,  she  executing  notes  secured  by  a  mortgage  in  the  land  for 
the  balance  of  the  purchase  price,  which  notes,  however,  were  paid 
by  him,  and  he  did  not  intend  the  conveyance  to  be  a  gift  to  her,  a 
resulting  trust  arises  in  his  favor:  Gray  v.  Jordan,  87  Me.  140,  32 
Atl.  793. 

V.  Rule  Where  the  Title  is  Taken  in  the  Joint  Names  of  Husband 

and  Wife  Though  Only  One  Purnishes  the  Considevation. 

Where  land  is  held  jointly  by  a  husband  and  wife  but  was  pur- 
chased entirely  with  funds  belonging  to  the  wife,  the  husband  holds 
the  land  in  trust  for  her:  Noble  v.  Morris,  24  Ind.  478.  And  where 
a  husband  purchases  land,  taking  the  title  in  the  names  of  himself 
and  wife,  no  resulting  trust  arises  in  his  favor  as  to  the  portion  held 
by  the  wife  even  though  he  paid  the  entire  purchase  price,  since  it 
will  be  presumed  that  the  conveyance  to  the  wife  was  intended  as 
an  advancement  or  gift  to  the  extent  of  her  interest:  Hayes  v.  Ilor- 
ton,  46  Or.  597,  81  Pac.  386.  But  where  a  husband  places  money  with 
his  wife  to  purchase  property  in  his  name,  and  she  places  the  title  of 
the  property  so  purchased  in  their  joint  names,  she  is  chargeable  as 
a  trustee  for  him:  Higgins  v.  Higgins,  14  Abb.  N.  C.  13. 

VI.  Rule  Where  the  Title  was  Taken  by  Mistake  or  Fraud  in  the 

Name  of  One  of  the  Spouses. 
It  frequently  happens  that  land  is  purchased  with  the  funds  of  the 
wife  on  an  understanding  that  the  title  is  to  be  placed  in  her  nani.> 
but,  by  mistake  or  inadvertence,  the  title  is  placed  in  the  name  of  the 
husband.  Under  such  circumstances  he  holds  the  land  subje<'t  to  a  r(:- 
Bulting  trust  in  her  favor:  Milner  v.  Freeman,  40  Ark.  62;  H('li:rJ  v. 
Wines,  105  Ind.  237,  4  N.  E.  457;  Holthaus  v.  Farris,  24  Kan.  7S!; 
English  v.  Law,  27  Kan.  242;  Wilborn  v.  Ritter  (Ky.).  16  S.  W.  ?,G0: 
Cleghorn  v.  Obernalte,  53  Neb.  687,  74  N.  W.  62;  Damon  v.  JIMl,  "JJ 
Barb.  136;  Garrity  v.  Haynes,  53  Barb.  596;  Whitehead  v.  Whinlioad. 
64  N.  C.  538;  Miller  v.  Baker,  ICG  Pa.  414,  45  Am.  St.  Rep.  Gm),  31 
Atl.  121.  Where  land  was,  according  to  tlie  understanding  of  a  Iius- 
band  and  wiie.  to  be  conveyed  to  them  jointly,  eauli  to  t'unii-:!  onf- 
half  of  the  consideration,  but  the  land  \v:is  in  fact,  throiiL,'h  a  lai.-t-ik'', 
conveyed  to  the  husband  alone,  he  executing  a  mortga<;e  for  a  ijil:   a 
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of  the  part  of  the  purcliasc  money  which  he  was  to  pay,  a  resulting 
trust  arises  in  favor  of  the  wife  in  one-half  of  the  land  subject  to  the 
mortgage:   Ilayward  v.  Cain,  110  Mass.  273. 

Where  a  husband  fraudulently  takes  a  conveyance  of  land  in  his 
own  name,  the  purchase  price  having  been  paid  by  his  wife,  a  result- 
ing trust  in  her  favor  arises:  Tracy  v.  Kelley,  52  Ind.  535;  Hocker 
V.  Gentry,  60  Ky.  463;  Kich  v.  Eich,  12  Minn.  468  (Gil.  369);  New- 
ton v.  Taylor,  32  Ohio  St.  399;  Sanford  v.  Weeden,  49  Tenn.  71; 
SteagaJl  v.  Steagall,  90  Va.  73,  17  S.  E.  756. 

VII.    Eule  Where  an  Agreement  Existed  as  to  the  Disposition  or  the 
Purpose  of  the  Purchase. 

Where  an  express  trust  is  declared  in  writing  there  can  be  no  re- 
sulting trust:  Alexander  v.  Warrance,  17  Mo.  228.  But  where  land 
is  bought  with  funds  belonging  to  both  the  husband  and  wife  under 
an  agreement  between  them  that,  though  the  title  is  taken  in  the 
name  of  the  wife,  she  will  convey  to  him  on  his  request,  a  resulting 
trust  arises  in  his  favor:  Harden  v.  Darwin,  66  Ala.  55.  Where  it  is 
mutually  understood  between  a  husband  and  wife  that  she  holds  the 
legal  title  to  property,  the  consideration  of  which  he  has  paid,  not 
as  her  own  but  as  his  property,  a  resulting  trust  in  favor  of  the  hus- 
band will  be  declared:  Bent  v.  Bent,  44  Vt.  555.  And  where,  pur- 
suant to  an  antenuptial  agreement  that  the  husband  should  invest  the 
wife's  money  for  her  benefit,  the  husband  purchases  land  with  her 
money,  taking  title  in  his  name,  a  resulting  trust  in  her  favor  arises: 
Sessions  v.  Trevitt,  39  Ohio  St.  259.  So,  also,  where  a  husband  buys 
land  with  his  own  funds,  but  directs  the  conveyance  to  his  wife  under 
an  agreement  with  her  that  she  will  reconvey  it  to  him  or  convey  it 
according  to  his  directions,  he  has  a  resulting  trust  in  it:  Cotton  v. 
Wood,  25  Iowa,  43.  And  where  a  husband  purchases  land  with  his 
own  funds  in  the  name  of  his  wife  on  the  faith  of  an  invalid  con- 
tract between  them,  he  is  entitled  to  be  reimbursed  to  the  extent  of 
the  fund  employed  in  the  purchase:  Stroud  v.  Boss,  26  Ky.  Law  Rep. 
521,  82  S.  W.  254.  Where  a  wife  directs  a  conveyance  of  lands  com- 
ing to  her  from  her  father's  estate  under  an  agreement  with  him  that 
he  will  hold  it  for  her  benefit,  a  resulting  trust  exists  in  her  favor: 
Light  V.  Zeller,  144  Pa.  582,  22  Atl.  1025.  The  fact  that,  prior  to  the 
vesting  of  the  title  of  land  in  the  wife,  the  husband,  who  paid  the 
consideration,  had  an  express  agreement  with  her  as  to  the  final  dis- 
position of  the  land,  will  not  destroy  his  resulting  trust  in  the  prop- 
erty: Smithsonian  Institution  v.  Meech,  169  U.  S.  398,  18  Sup.  Ct. 
Eep.  3!I6.  42  L.  ed.  793.  Where  the  title  to  land  was  taken  in  the 
name  of  the  wife  because  the  husband  was  an  alien,  and  he  and  she 
had  an  agreement  that  he  should  deal  in  real  estate,  and  the  title  to 
the  lands  dealt  in  should  be  taken  in  her  name,  the  proceeds  of  the 
sale  of  the  land  belong  to  him:  Dunn  v.  Hornbeck,  72  N.  Y.  80. 
Where  a  husband  pays  the  consideration,  but  places  the  title  in  the 
name  of  his  wife  under  an  agreement  that  the  rents  should  be  used  to 
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support  themselves  and  their  children,  he  has  no  interest  in  tho  land 
under  the  statute  which  provides  no  use  or  trust  shall  result  in  favor 
of  one  furnishing  the  consideration  where  the  deed  is  made  to  an- 
other, but  he  may  recover  upon  the  promise  implied  by  the  law  an 
equitable  proportion  of  the  price  paid  by  him:  Brooks  v.  Brooks,  31 
Ky.  Law  Rep.  969,  104  S.  W.  392. 

Where  a  husband  purchased  land  with  his  wife's  money,  took  title 
in  his  own  name,  and  assured  her  that  he  had  arranged  his  affairs 
to  protect  her,  she  may  assert  her  rights  in  the  property  after  his 
death,  since  he  was  in  effect  her  trustee,  and  the  case  does  not  come 
within  the  statute  requiring  all  express  trusts  to  be  proved  by  writ- 
ing: Smith  V.  Smith,  132  Iowa,  700,  119  Am.  St.  Rep.  581,  109  N.  W. 
194.  And  where  land  is  purchased  with  the  funds  of  the  wife,  and 
title  taken  in  the  name  of  the  husband  under  an  agreement  to  hold  it 
for  the  wife  and  her  children,  together  with  representations  by  tho 
husband  that  it  would  be  better  to  have  the  title  in  him  if  she  wanted 
to  sell,  a  trust  exists  in  her  favor:  Arnold  v.  Harris  (Tenn.  Ch.),  52 
S.  W.  715.  But  where  a  husband  pays  for  property  and  places  the 
title  in  his  wife  for  the  sole  purpose  of  providing  a  home  for  her  in 
case  she  should  survive  him,  and  in  case  she  did  not  that  the  title 
should  vest  in  him  and  not  in  her  heirs,  and  it  was  the  intention  of 
the  husband  and  wife  to  have  proper  instruments  drawn  to  effect  that 
purpose,  no  resulting  trust  in  favor  of  the  husband  is  created  under 
the  statutes:  Johnson  v.  Johnson,  16  Minn.  512  (Gil.  462).  In  other 
words,  under  the  statute  which  prohibits  the  creation  of  an}-  estate 
or  trust  in  lands  unless  by  operation  of  law  or  deed  in  writing,  no 
trust  can  be  enforced  in  favor  of  a  husband  who  purchases  land  in 
the  name  of  his  wife  under  a  parol  understanding  that  the  land  was 
to  be  occupied  by  them  as  a  home  as  long  as  each  one  lived:  Chap- 
man v.  Chapman,  114  Mich.  144,  65  N.  W.  215,  72  N.  W.  131.  In 
Bailey  v.  Dobbins,  67  Neb.  548,  93  N.  W.  687,  the  court,  in  holding 
that  where  a  husband  paid  the  purchase  price  and  conveyance  was 
made  to  his  wife,  and  the  evidence  shows  a  clear  intent  that  she 
should  take  only  a  life  estate  and  hold  the  remainder  in  trust  for  the 
husband,  or,  in  case  of  his  death,  for  his  sons,  the  conveyance  was  not 
a  gift  and  that  the  trust  was  enforceable,  said:  "The  appellants  insist 
that  no  case  can  be  found  'to  show  that  a  remainder  can  be  grafted 
upon  a  life  estate  by  a  parol  trust,'  and  that  no  such  trust  has  ever 
been  recognized  by  any  text-writer.  Probably  that  is  true.  At  h^ast, 
our  investigation,  which,  of  necessity,  has  been  limited,  would  lead 
us  to  that  conclusion.  It  is  equally  true,  however,  that  we  have 
found  no  case  where  any  court  has  refused  to  recognize  such  trust  as 
intrinsically  impossible.  The  text-books  are  equally  barren  in  that 
respect.  We  are  unable  to  see  any  good  reason  why  a  trust  of  thnt 
character  should  not  be  recognized  and  enforced.  The  greater  in- 
cludes the  less.  If  the  wife  miglit  have  taken  the  entire  estate  iu 
trust,  what  legal  principle  or   rule   of  equity   would  prevent   her  thus 
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taking  the  entire  estate,  minus  a  life  estate?  We  have  been  cited  to 
none,  and  confess  we  know  of  none." 

But  whore  a  husband,  who  pays  the  consideration  and  directs  the 
conveyance  to  be  taken  in  the  name  of  his  wife,  merely  testifies  that 
the  property  was  to  belong  to  him  after  her  death,  it  is  not  sutficient 
to  rebut  the  presumption  of  the  conveyance  having  been  a  gift  to  her: 
Appeal  of  Earnest,  106  Pa.  310.  In  a  Vermont  case,  a  resulting  trust 
in  favor  of  the  husband  was  allowed  on  a  mere  showing  that  he  placed 
the  title  in  her  name  under  the  belief  that  the  title  would  vest  in  him 
on  her  death:  Wallace  v.  Bo  wen,  28  Vt.  638. 

Where  a  husband,  on  being  unable  to  meet  his  payments  on  land 
under  a  contract  for  its  purchase,  agrees  with  his  wife  that  she  may 
have  the  land  if  slie  completes  the  payments,  and  she  does  so,  but  the 
vendor,  not  knowing  of  the  agreement,  conveys  it  to  the  husband, 
who,  however,  recognized  the  wife's  ownership,  it  was  held  that  a 
trust  arose  in  favor  of  the  wife  for  the  whole  of  the  land  as  against 
the  heirs  of  the  husband:  Moore  v.  Moore,  74  Miss.  59,  19  South.  953. 

Where  a  husband  and  wife  sold  a  piece  of  land  and  it  was  agreed 
between  them  that  the  proceeds  should  be  invested  in  other  lands,  he 
to  take  title  in  his  own  name  but  later  on,  at  some  convenient  time, 
to  convey  an  undivided  one-half  to  her,  a  resulting  trust  arises  in  her 
favor:  Springer  v.  Young,  14  Or.  280,  12  Pac.  400. 

VIII.  Rule  Where  the  Money  Used  in  Making  the  Purchase  was  a 
Loan  or  was  Paid  After  the  Conveyance. 

Where  land  is  conveyed  to  a  wife,  no  resulting  trust  arises  in  favor 
of  her  husband  because  of  payments  made  after  the  taking  of  the 
conveyance.  "This  is,"  said  the  court  in  Francestown  v.  Deering,  41 
N.  H.  438,  "the  necessary  result  of  the  principle  upon  which  such 
trusts  arise;  namely,  that  the  money  of  the  real  and  not  the  nominal 
purchaser  formed  the  consideration  for  the  conveyance,  and  was  thus 
converted  into  land.  If  not  paid  at  the  time,  the  title  would  become 
vested  in  the  nominal  grantee,  and  a  subsequent  advance  to  the  pur- 
chaser would  not,  by  relation,  give  to  the  original  purchase  the  char- 
acter of  a  trust:  4  Kent's  Commentaries,  305,  and  notes;  Sogers  v. 
Murray,  3  Paige  Ch.  398;  Botsford  v.  Burr,  2  Johns.  Ch.  408;  Stecre 
v.  Stecre,  5  Johns.  Ch.  18;  Brooks  v.  Fowle,  14  N.  H.  248;  Page  v. 
Pagn,  8  N.  H.  187." 

Where  the  money  used  by  a  husband  or  wife  in  making  a  puroha^e 
of  property  in  his  or  her  name  was  borrowed  from  the  otlier  spD-,i>e 
and  was  regarded  by  both  of  them  as  a  loan,  no  resulting  trust  ari?' s 
in  favor  of  the  spouse  furnishing  the  money:  Tilford  v.  Torrey,  5o 
Ala.  12(1;  Woo.lside  v.  Hcwel,  109  Cal.  481,  42  Pac.  152;  Stokes  v. 
Clark.  131  Ga.  583,  G2  S.  E.  1028;  Burkert  v.  Burkert,  58  Ind.  579; 
:Meredith  v.  Citizens'  Nat.  Bunk,  92  Ind.  343;  Gevmau  v.  Heath 
(Inwa),  no  N.  \V.  1051;  Torrey  v.  Cameron,  73  Tex.  5S3,  11  S.  W. 
^40;  Levy  v.  Williams,  20  Tex.  Civ.  App.  651,  49  S.  W.  930,  50  S.  W, 
528. 
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IX.  Extent  of  the  Presumption  of  a  Gift  to  Wife  Where  Title  Is 
Placed  In  Her  Name  by  Husband  Who  Pays  the  Consideratlon. 
Though  there  is  a  presumption,  where  the  purchase  price  is  paid  by 
a  husband  and  the  deed  is  taken  in  the  name  of  the  wife,  that  the 
conveyance  is  a  gift  to  her,  the  presumption  is  not  conclusive,  and 
is  rebuttable.  The  question  whether  the  transaction  is  a  gift  or  a  re- 
sulting trust  is  one  of  intention:  Gould  v.  Glass,  120  Ga.  50,  47  S.  K. 
505;  Jackson  v.  Williams,  129  Ga.  716,  59  S.  E.  776;  Pool  v.  Phillips. 
167  111.  432,  47  N.  E.  758;  Dorman  v.  Dorman,  187  111.  154,  79  Am.  at. 
Rep.  210,  58  N.  E.  235;  Stevens  v.  Stevens,  70  Me.  92;  Edgerly  v. 
Edgerly,  112  Mass.  175;  Lahey  v.  Broderick,  72  X.  II.  180,  55  Atl.  354; 
Persons  v.  Persons,  25  N.  J.  Eq.  250;  Lister  v.  Lister,  35  N.  J.  Eq. 
49;  Scott  v.  Calladine,  79  Hun,  79,  29  N.  Y.  Supp.  630,  affirmed  in 
145  N.  Y.  639,  41  N.  E.  90;  Moore  v.  Moore,  165  Pa.  464,  30  Atl.  932; 
Ilickson  V.  Culbert,  19  S.  D.  207,  102  N.  \V.  774;  Corey  v.  Morrill,  71 
Vt.  51,  42  Atl.  976;  Stickney  v.  Stickney,  131  U.  S.  227,  9  Sup.  Ct. 
Eep.  677,  33  L.  ed.  136. 


OCEAN  STEAIMSHIP  COMPANY  OF  SAVANNAH  v. 
SAVANNAH  LOCOMOTIVE  WORKS  AND  SUPPLY 
COMPANY. 

[131  Ga.  831,  63  S.  E.  577.] 

A  COMMON  CARRIER  is  Bound  to  Serve  the  Public  Indiffer- 
ently.     (By  the  editor.)      (p.  268.) 

CARRIERS,  Duty  of,  to  Accept  Goods  When  Offered. — If  a  car- 
rier is  under  obligation  to  accept  goods  for  carriage,  and  there  is  room 
for  them  in  his  vehicle,  the  time  for  acceptance  is  when  the  goods  are 
burdened.      (By   the   editor.)      (p.    268.) 

CARRIERS — Right  to  have  Goods  Transported  in  the  Order 
Tendered. — The  common-law  obligation  of  a  carrier  by  sea  is  to  rt- 
ceive  goods  which  it  is  able  and  accustomed  to  carry,  in  the  order  of 
their  tender,  without  preference  to  any  shipper,     (p.  268.) 

CARRIERS,  When  may  Refuse  to  Receive  Goods  for  Trans- 
portation.— At  common  law  a  carrier's  duty  to  carry  was  limited  to  its 
facilities  for  transportation.  A  niivigation  comiKUiy,  whose  charter 
confers  no  power  of  eminent  domain  nor  imposes  any  public  dntie?.  is 
not  to  be  classed  as  a  public  or  quasi-public  institution,  and  is  not 
bound  to  provide  sufficient  facilities  to  carry  all  goods  whicii  may  be 
oH'cred  to  it.  It  may  decline  to  receive  goods  fur  transpurtatioa  in 
excess  of  its  enrriago  capacity,      (p.  271.1 

CARRIERS — Right  of  to  Select  Class  of  Goods  He  may  Carrj-. 
A  carrier,  not  a  j)ublie  institution,  may  seh  et  the  eiiaractor  ot'  tae 
goods  it  proposes  to  carry,  or  discontinue  to  carry  a  parueuhir  ..l';;. 
modity.      in.  271.) 

CARRIER.  Right  of,  to  Reject  Some  Goods  and  Can-y  Others.— 
A  common  carrier  Viy  sea  (•;iiirnr  la-vtMlly  n  a  t  -ov  ,-  g  o.i>  w:.;-, 
it  ])rofL'SsfS  to  carry,  an.i  at'tcrward  vti-tave  and  tra  ...-;-'jri  oth'r  g  !-. 
where  at  the  time  of  tho  tt  mU-r  lacie  is  rn.iin  in  the  \.'s-'!  f^ir  '■' 
reJL'cted  goods,  and  the  safety  of  the  vessel  will  in  iiu  v.ise  bo  iia- 
pcriled.      (p.  21-.) 
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CARRIERS— Booking  of  Freight,  Discrimination  Due  to. — The 
parrier'g  common-law  obligation  of  inditferently  serving  the  public  in 
the  receipt  and  transportation  of  goods  does  not  inhibit  a  carrier  by 
sea  from  making  "bo(jkiiigs"  of  freight — that  is,  from  making  specific 
arrangements  for  tlif  transportation  of  goods  by  a  particular  vessel, 
in  advance  of  its  sailing  day,  provided  this  privilege  is  indifferently 
extended  to  all  patrons,  or  if  the  grant  of  this  privilege  to  shippers  of 
one  commodity  does  not  interfere  with  the  carrier's  discharge  of  duty 
to  the  slii[>per8  of  other  commodities  with  respect  to  the  receipt  and 
transportation  of  their  goods.  The  same  rules  which  govern  a  carrier 
by  sea  in  the  reception  of  goods  for  transportation  apply  to  the  car- 
rier's engagements  to  transport  by  a  particular  vessel,  or  within  a  spec- 
ified limit  of  time.      (p.  272.) 

CARRIERS — Discrimination,  Dependent  on  Plai/Ce  of  Shipment 
or  DestiJiation. — The  duty  of  a  carrier  to  accept  goods  in  the  order  of 
their  tender  cannot  be  affected  by  the  place  where  the  shipment  orig- 
inates, nor  by  the  ultimate  destination  of  the  goods,  (By  the  editor.) 
(p.  273.) 

CARRIERS,  Right  of,  to  Discriminate  Between  Different  Classes 
of  Freight. — The  great  value  of  the  cotton  crop  and  the  importance  of 
its  prompt  transportation  gives  that  product  no  imperial  rights  over 
other  products  of  the  state,  and  hence  does  not  justify  a  carrier  in  re- 
fusing to  ship  lumber  in  order  that  it  may  be  enabled  to  ship  cotton. 
(By  the  editor.)      (p.  274.) 

CARRIERS  —  Injunction  to  Prevent  Discrimination.  —  There 
was  evidence  authorizing  a  finding  that  the  defendant  discriminated 
against  the  plaintiff  in  the  reception  and  transportation  of  lumber 
tendered  for  shipment,  and  the  court  did  not  abuse  his  discretion  iu 
granting  an  ad   interim  injunction,      (p.  274.) 

(Syllabi  by  the  court  unless  stated  to  be  by  the  editor.) 

H.  W.  Johnson  and  Lawton  &  Cunningham,  for  the  plain- 
tiff in  error. 

Osborne  &  Lawrence  and  Hitch  &  Denmark,  for  the  defend- 
ant in  error. 

831  EVANS,  P.  J.  The  Ocean  Steamship  Company  is  a 
common  carrier  operating  three  vessels  between  the  ports  of 
Savannah,  Geort^ia,  and  Boston,  Massachusetts,  and  six  ves- 
sels between  the  ports  of  Savannah  and  New  York.  The 
Savannah  Locomotive  Worlcs  and  Supply  Company  is  a  cor- 
poration en,t?af?cd  in  buying  and  selling  lumber  to  persons 
living  in  Boston  and  other  eastern  points.  In  September 
f)nd  October,  1907,  there  occurred  at  the  port  of  Savannah 
a  congestion  ^"'^  of  cotton  and  lumber  shipments,  destined 
from  Savannah  to  Boston.  The  plaintiff  brought  suit  against 
the  carrier  to  enjoin  certain  discriminations  against  it,  al- 
leged to  be  as  follows:  (1)  The  carrier  received  and  trans- 
ported, in  preference  to  the  lumber  oft'ered  it  by  the  plaintiff, 
the  lumber  of  other  shippers  of  later  tender,  where  the  same 
was  offered  it  under  through  bills  of  lading  issued  by  rail- 
roads at  points  in  the   intei-inr;    (2)    it   received  and  trans- 
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ported,  in  preference  to  the  plaintifT's  lumber,  cotton  and 
naval  stores  of  later  tender,  offered  by  other  shippers;  and 
(3)  it  contracted  with  persons  dealing  in  cotton,  in  advance 
of  the  sailing  day  of  a  vessel,  that  it  would  carry  the  cotton 
thus  agreed  to  be  transported  on  a  particular  steamer,  but 
declined  to  make,  in  advance  of  the  sailing  of  a  vessel,  a 
similar  contract  with  the  plaintiff  or  other  lumber  merchants 
to  carry  lumber  on  a  particular  steamer;  and  the  carrier 
transported  the  cotton  of  other  patrons  in  compliance  with  its 
contract,  and  refused  to  receive  and  transport  the  plaintiff's 
lumber  of  prior  tender.  The  steamship  company  denied  that 
it  discriminated  against  the  plaintiff  in  favor  of  other  ship- 
pers; it  denied  that  it  discriminated  against  lumber  in  favor 
of  cotton  and  other  articles  of  commerce  in  the  facilities  al"- 
forded  for  transportation;  it  admitted  that  it  made  with 
shippers  of  cotton  specific  engagements  in  advance  for  the 
shipment  of  cotton  on  particular  vessels,  where  such  cotton 
vras  intended  for  foreign  shipment  by  way  of  New  York, 
and  that  it  refused  to  "book"  ahead  lumber,  because  it  was 
unable,  in  the  course  of  its  business  as  a  common  carrier,  to 
contract  reservations  for  future  shipments  of  lumber  by  its 
vessels,  for  the  reason  set  out  in  the  answer.  On  the  inter- 
locutory hearing  the  defendant  was  enjoined  from  "booking 
future  shipments  of  cotton  and  other  articles  of  commerce 
for  persons  dealing  in  the  same  until  it  places  plaintiff  upon 
a  substantially  similar  basis  for  booking  lumber  for  future 
shipment,  wherever  the  storage  capacity  and  safety  of  the 
ships  permit  such  equality  of  basis  of  booking;  from  receiv- 
ing or  carrying  any  lumber  or  other  articles  of  commerce  of 
similar  character  and  similarly  circumstanced,  tendered  to 
defendant  for  shipment,  until  it  receives  and  carries  lumber 
of  the  plaintiff'  tendered  to  defendant  at  a  prior  date,  the 
storage  capacity  and  safety  of  defendant's  ship  permittintr; 
and  from  receiving  or  carrying  any  articles  of  commerce  simi- 
larly circumstanced,  for  any  ^'"^^  other  person,  until  it  car- 
ries for  plaintiff  lumber  tendered  to  it  for  shipment  prior  to 
the  date  of  the  tender  of  said  articles  of  coniineree  for  ship- 
ment, the  storage  capacity  and  safety  of  defendant's  ships 
permitting:  and  from  refusing  to  receive  aiul  carry  the  lum- 
ber of  plaintiff'  in  the  order  in  Avhich  it  is  tendered  for  ship- 
ment, provided  the  storage  capacity  and  safety  of  the  ship 
permits  such  reception  and  carriage. " 

1.  It  was  admitted  in  the  answer  of  the  defendant  that  it 
was  a  common  carrier  by  sea,   operating  a  certain   nuni'.ier 
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of  vessels  betwoon  the  port  of  Savannah,  Georgia,  and  the 
ports  of  Boston,  ]\rassaehnsetts,  and  New  York  City,  and  ac- 
customed to  carry  the  particular  commodity  offered  it  by 
the  plaintiff,  and  against  which  it  is  alleged  to  have  dis- 
criminated. From  the  earliest  times  it  has  been  considered 
that  a  common  carrier  exercises  a  public  employment,  with 
public  duties  to  perform.  He  cannot,  like  a  merchant,  re- 
ceive or  reject  a  customer  at  pleasure.  He  is  bound  to  serve 
the  public  indifferently,  and  this  duty  with  respect  to  the 
cc-inmoiiness  of  service  Avas  regarded  by  Judge  Nisbet  as  the 
distinguishing  trait  of  a  common  carrier:  Fish  v.  Chapman, 
2  Ga.  349,  46  Am.  Dec.  393.  In  the  case  just  cited  it  was 
said  that  "a  common  carrier  is  bound  to  convey  the  goods 
of  any  person  offering  to  pay  his  hire,  unless  his  carriage 
be  already  full,  or  the  risk  sought  to  be  imposed  upon  him 
extraordinary,  or  unless  the  goods  be  of  a  sort  which  he  can- 
not convey,  or  is  not  in  the  habit  of  conveying."  If  the  car- 
rier be  under  obligation  to  accept  goods  which  he  proposes  to 
carry,  and  there  is  room  for  them  in  his  vehicle,  the  time  for 
acceptance  is  when  the  goods  are  tendered.  It  therefore  fol- 
lows that  all  applying  have  an  equal  right  to  have  their  goods 
transported  in  the  order  of  their  tender.  Indeed,  the  proposi- 
tion is  too  well  established  at  this  late  day  to  require  citation 
of  authorities :  6  Cyc.  372 ;  5  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  1772;  Hutchinson  on  Carriers,  3d  ed.,  sec.  512. 

Counsel  for  the  plaintilf  in  error  contend  that  at  common 
law  a  carrier  has  the  right  to  discriminate  in  the  facilities 
offered  to  shippers  of  different  commodities,  so  long  as  ship- 
pers of  the  same  **^^  commodities  are  all  treated  alike;  and 
that  this  right  of  discrimination  justifies  a  preference  given 
to  shippers  of  cotton  over  the  shippers  of  lumber  in  the  order 
of  acceptance  of  these  commodities  for  transportation.  We 
have  examined  the  cases  cited  to  support  this  contention,  as 
well  as  many  others  on  the  same  general  subject,  and  we  find 
in  all  of  them,  which  concede  to  a  carrier  the  right  of  dis- 
criiuination  among  shippers,  a  recognition  of  the  principle 
that  the  right  to  discriminate  only  arises  when  the  carrier 
has  fnllilled  his  obligations  to  the  shipper  aff'ected  by  the 
allcLiod  discriminatory  conduct.  "We  do  not  think  any  case 
which  has  come  under  our  notice  goes  further  than  to  hold 
that  when  a  carrier  extends  a  favor  to  one  shipper,  such  favor 
is  not  to  l)e  rcLj'arded  as  an  unjust  discrimination  so  long 
as  the  eai'i'ier  by  Liraiiting  the  lavor  does  not  deny  to  otli^'i" 
shii)pei"s  any  right  wiiii-h  they  may  demand  under  tlie  law, 
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and  the  favored  shipper  is  not  given  any  material  advanta^'e 
in  competition  in  business  with  them.  A  brief  reference  will 
be  made  to  some  typical  cases,  to  illustrate  the  accuracy  of 
our  analysis.  There  are  a  considerable  number  of  decisions 
which  hold  that  at  common  law  the  carrier  was  under  no  duty 
to  charge  every  patron  the  same  rate  of  carriage ;  that  his 
duty  was  to  charge  a  reasonable  rate,  and,  if  the  rate  charged 
was  reasonable,  one  shipper  could  not  lawfully  complain  that 
other  shippers  were  charged  a  less  rate:  Johnson  v.  Peiisa- 
cola  &  P.  R.  Co.,  16  Fla.  623,  26  Am.  Rep.  731 ;  Ragan  v. 
Aiken,  9  Lea,  609,  42  Am.  Rep.  684.  Some  courts  hold  that, 
inasmuch  as  a  carrier  has  the  right  to  demand  of  all  ship- 
pers the  prepayment  of  his  freight  charge,  it  was  not  undue 
discrimination  to  exact  of  one  shipper  payment  of  the  car- 
nage charge  in  advance  of  carrying  the  freight,  and  collect 
it  from  other  shippers  at  the  end  of  the  transportation : 
Randall  v.  Richmond  etc.  R.  Co.,  108  N.  C.  612,  13  S.  E.  137. 
The  supreme  court  of  the  United  States  has  decided  that  rail- 
road companies  may  transport  the  traffic  of  one  express  com- 
pany and  refuse  to  transport  the  traffic  of  another  express 
company  over  their  lines,  because  "they  are  not  obliged  by 
oouimon  law  or  by  usage  to  do  more  as  express  carriei"s  than  to 
provide  the  public  at  large  with  reasonable  express  accommo- 
dations; and  that  they  need  not,  in  the  absence  of  a  statute, 
furnish  to  all  independent  express  companies  equal  facilities 
for  doing  an  express  business  upon  their  passenger  trains": 
The  Express  Cases,  117  U.  S.  »=^^  1,  6  Sup.  Ct.  Rep.  542,  29 
L.  ed.  791.  In  these  cases  the  complaining  shippers  were  ac- 
corded by  the  carriers  every  legal  right  which  they  could  law- 
fully exact;  and  their  complaint  was  not  that  the  carriers 
were  remiss  in  any  duties  to  them,  but  that  they  were  entitled 
to  share  in  the  favors  extended  to  other  shippers.  In  the 
case  in  hand,  the  complaint  is  that  the  carrier  denies  the 
plaintiff  a  substantial  legal  right;  that  the  carrier  owes  it  a 
duty  to  accept  its  lumber  in  the  order  of  its  tender,  and  that 
the  carrier  refuses  to  perform  this  duty  and  is  prevented 
from  performing  it  by  giving  a  preference  to  the  shippers 
of  cotton.  The  gist  of  the  complaint  is  not  so  niudi  that 
favors  are  shown  the  shippers  of  cotton  as  it  is  that  the  be- 
stowal of  these  favors  interferes  with  the  steamship  company 
in  discharging  its  duty  to  the  plaintiff  by  accepting  its  coiti- 
modity  in  the  order  of  its  tender. 

We  are  also  cited  to  the  case  of  CoTiti-al  of  Georiria  T\y.  ('■). 
V.  Augusta  Brokerage  Co.,  122  Ga.  G46,  50  S,  E.  473,  iJ'J  L. 
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li.  A.  119,  as  sustaining  the  contention  that  a  carrier  may 
cliseriminate  in  the  facilities  offered  to  shippers  of  different 
commodities,  so  long  as  shippers  of  the  same  commodity  are 
treated  alike.  In  that  case  the  shipper  claimed  that  the  rail- 
road company  delivered  to  his  competitor  in  the  same  com- 
modity cars  for  unloading  at  his  competitor's  private  ware- 
house, and  refused  to  deliver  to  the  plaintiff,  at  his  private 
warehouse,  cars  to  be  forwarded  over  the  railroad  of  another 
company;  and  the  refusal  of  the  railroad  company  in  this 
respect  was  alleged  to  be  a  breach  of  a  certain  rule  of  the 
railroad  commission.  It  was  held  that  the  rule  of  the  com- 
mission did  not  apply  to  discrimination  in  commodities.  In 
the  discussion  of  the  points  involved  it  clearly  appeared  that 
the  alleged  discrimination  did  not  consist  in  the  denial  of  any 
right  to  the  plaintiff  which  the  carrier  was  under  duty  to 
grant,  but  that  the  cause  of  action  in  this  particular  hinged 
upon  the  refusal  of  the  carrier  to  deliver  its  cars  at  the  plain- 
tiff's warehouse  for  shipment  over  the  railroad  of  another 
company,  solely  because  it  switched  cars  for  unloading  to  the 
private  warehouse  of  a  competitor. 

Much  stress  is  put  upon  an  adjudication  of  the  supreme 
court  of  Arkansas  in  the  case  of  Little  Rock  etc.  R.  Co.  v. 
Oppenheimer,  64  Ark.  271,  43  S.  W.  150,  44  L.  R.  A.  353. 
This  was  a  suit  for  a  penalty,  under  an  Arkansas  statute 
prohibiting  discrimination  by  railroads.  It  appeared  that 
the  plaintiffs  were  merchants  *^^  at  a  noncompetitive  station 
on  the  carrier's  line,  and  that  the  carrier  failed  to  furnish 
sufficient  cars  to  move  the  cotton  from  that  station,  while 
sufficient  cars  were  furnished  a  competitive  point.  The  su- 
preme court  reversed  the  judgment  of  the  trial  court  on  the 
merits  of  the  case,  and  it  was  said  that  "the  complaint  of 
unjust  discriminati(m  grew  out  of  the  unusually  large  cotton 
crop  of  1891.  Sufficient  transportation  was  not  furnished 
them,  because  applicants  had  not  anticipated  it."  The  com- 
l^laint  was  not  that  the  railroad  company  refused  to  accept 
the  plaintiff's  cotton,  but  that  it  failed  to  provide  sufficient 
cars  for  its  prompt  transportation.  Besides,  that  cai^e  is  con- 
trolled by  the  principle  that  a  railroad  company,  as  a  public 
institution,  is  bound  to  provide  only  such  facilities  for  the 
transportation  of  freight  which  might  ordinarily  be  antici- 
pated, and  as  the  same  number  of  cars  were  furnished  in  1891 
as  had  been  furnished  in  previous  years,  which  were  suffi- 
cient to  move  the  froiulit  at  plaintiff's  station,  the  railroad 
had  discharged  its  dulw  and  in  the  regulation  of  its  business 
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it  could  devote  its  other  cars  to  meeting  the  demands  of  its 
business  at  competitive  points. 

From  an  examination  of  the  authorities  we  conclude  that 
by  the  common  law  a  common  carrier  not  only  is  obliged  to 
receive  and  carry  such  goods  as  he  is  able  to  carry  and  cus- 
tomarily does  carry,  but  he  is  required  to  carry  for  all 
patrons  alike;  all  applying  to  have  an  ecjual  right  to  have 
their  goods  transported  in  the  order  of  their  application : 
IIoiLston  etc.  R.  Co.  v.  Smith,  63  Tex.  322,  22  Am.  &  Eng. 
R.  R.  Cas.  421. 

2-4.  At  common  law  a  carrier's  duty  to  receive  goods  was 
limited  to  his  facilities  for  transportation.  The  owner  of  a 
single  ship  may  hold  himself  out  to  the  public  to  carry  cer- 
tain goods  for  hire.  As  to  the  goods  he  proposes  to  carry 
he  is  a  public  carrier ;  but  he  is  under  no  obligation  to  provide 
other  ships  because  his  vessel  is  inadequate  to  transi)ort  all 
goods  which  may  be  offered  him.  Such  a  carrier  does  not 
owe  to  the  public  all  the  duties  imposed  by  the  law  on  rail- 
road companies  and  similar  public  institutions  to  furnish  ade- 
({uate  transportation  facilities  for  all  goods  which  may  be 
tendered.  Railroad  companies  are  public  institutions,  and 
are  granted  certain  exclusive  franchises  and  rights  which 
naturally  impose  correlative  duties.  They  are  invested  with 
the  power  of  condemnation,  by  the  exercise  of  which  sov- 
ereign ^^''  right  they  acquire  an  exclusive  privilege  to  carry 
on  their  business  over  the  highway  constructed  by  them. 
They  are  endowed  with  special  and  unusual  powers,  with  an 
express  view  to  their  rendering  to  the  public  adequate  service. 
The  conference  of  these  unusual  powers  raises  an  obligatifni 
not  only  to  serve  the  public  impartially,  but  to  serve  the 
public  efficiently.  Upon  them  the  law  imposes  the  obligation 
to  furnish  sufficient  facilities  for  the  reasonably  prompt 
transportation  of  goods  tendered  for  carriage:  and  they  are 
bound  to  provide  sufficient  cars  for  transport inu".  without 
iinreasonable  delay,  the  usual  and  ordinary  quantity  of 
freight  oft'ered  to  them,  or  which  might  reasonably  and  ordi- 
narily be  expected:  5  Am.  &  Eng.  Ency.  of  Eaw,  2d  ed..  167. 
A  navigation  company  like  the  defendant,  which  recoivi^s  n-> 
franchise  from  the  state  to  use  the  open  sea.  and  which  enjoys 
no  monopoly  or  right  of  eminent  domain,  owes  no  duty  to  tlu' 
public  to  furnish  adequate  facilities  to  transport  all  of  tli'' 
traffic  of  the  ports  of  its  termini.  It  is  Tinder  no  obliLinti't;; 
to  buy  other  ship=;.  because  it  does  not  undertake  to  eari-y  ;in\- 
more  goods  than  its  vessel  will  safelv  acconnnodate.     If  th-  i-  ■ 
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is  a  demand  for  more  ships,  the  commercial  necessities  will 
regulate  the  deficiency  in  transportation  service,  either  by 
voluntary  enlargement  of  the  facilities  of  existing  ship  lines 
or  the  establishment  of  new  ones. 

A  carrier,  not  a  public  or  quasi-public  institution,  may  se- 
lect the  class  of  goods  which  he  proposes  to  carry.  "Whether 
the  right  of  selection  may  include  the  right  to  limit  the  quan- 
tity of  any  connnodity  he  proposes  to  carry,  provided  he 
gives  public  notice  of  the  limitation,  is  not  before  us. 

5.  The  principal  complaint  of  the  complaining  lumber 
dealer  is  against  the  system  of  booking  cotton  for  a  particular 
vessel  in  advance  of  its  sailing  day.  It  is  said  that  this  prac- 
tice results  in  accumulating  large  quantities  of  lumber  and 
cotton  at  the  port  of  Savannah  beyond  the  immediate  carry- 
ing capacity  of  the  steamship  company's  vessels,  and  that 
"booked"  cotton  is  transported  in  preference  to  lumber  ten- 
dered subsequent  to  the  booking  but  prior  to  the  arrival  and 
receipt  of  the  "booked"  cotton;  and  that  the  steamship  com- 
pany refuses  to  accord  to  lumber  dealers  the  privilege  of 
booking  their  commodity.  The  system  of  "booking,"  as  ex- 
plained in  the  record,  is  the  practice  of  the  steamship  com- 
pany to  make  specific  engagements  with  shippers  of  cotton  for 
a  reservation  ^^^  of  space  for  cotton  to  be  shipped  on  a  par- 
ticular vessel,  in  advance  of  its  sailing  day.  If  the  steam- 
ship company  indifferently  extended  this  privilege  to  all  of 
its  patrons  and  to  all  commodities,  we  do  not  think  it  would 
violate  any  duty  which  it  owed  the  public.  The  basal  prin- 
ciple of  the  rc(iuirement  of  the  common  law  that  a  common 
carrier  must  convey  the  goods  of  all  persons  offering  to 
pay  his  hire,  unless  his  carriage  be  already  full,  is  that  there 
should  be  no  unjust  preference  given  one  member  of  the 
public  over  another.  The  practice  of  making  specific  en- 
gagements in  advance  of  the  shipment,  if  the  privilege  is  in- 
dili'erently  extended  to  all,  is  but  another  form  of  acceptance 
of  goods  tendered  in  the  order  of  their  application.  The 
Kanie  impartiality  of  service  is  rendered  when  public  notice 
is  given  by  the  carrier  that  he  will  "book"  the  freight  of 
all  patrons,  and  reserves  space  for  the  goods  engaged  to  be 
ti-ansported  as  if  he  had  received  the  goods  of  the  shipper 
in  the  order  of  their  tender.  But  when  a  carrier  reserves 
space  in  his  carriau'e  for  a  favored  patron,  or  a  favored  com- 
modity, not  perisliable  in  its  nature,  and  refuses  to  reserve 
spai'C  for  another  patron  or  commodity,  he  fails  to  afford  that 
commonness  of  service  which  the  law  annexes  as  an  incident 
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to  his  business.  Tlio  steamship  company  may  discontinue 
tc  carry  any  particular  commodity  it  desires,  or  it  may  v(j1- 
untarily  cease  to  do  business  as  a  common  carrier  and  civ^n'^e 
in  the  business  of  a  special  carrier;  but  so  h)nfj:  as  it  pur- 
sues the  business  of  a  common  carrier,  it  is  bound  to  render 
to  the  public  the  service  which  the  law  exacts  of  a  conunon 
carrier. 

G.  The  requirement  of  the  common  law  that  a  common  car- 
rier must  receive  goods  offered  for  transportation  in  the 
order  of  their  tender  cannot,  on  principle,  be  affected  either 
by  the  place  where  the  shipment  originates  or  by  the  ulti- 
mate destination  of  the  goods.  There  is  no  reason  why  tlie 
steamship  company  should  prefer  freight  tendered  in  a  car 
from  one  forwarding  agency,  and  deny  freight  similarly  ten- 
dered by  another  forwarding  agency  or  shipper.  If  the 
steamship  company  desires  an  inland  carrier  to  issue  through 
bills  of  lading,  it  may  do  so  subject  to  its  obligations  to  re- 
ceive and  carry  freight  in  the  order  of  its  tender.  The  mere 
fact  that  a  particular  commodity  is  destined  to  a  foreign 
port  cannot  justify  a  carrier  in  giving  a  preference  to  it 
(»ver  the  same  or  another  commodity  because  the  latter  may 
be  a  domestic  '^^^  shipment.  It  is  urged  that  in  apportion- 
ing its  space  to  the  various  commodities,  according  to  the  vol- 
ume of  freight  at  the  port,  no  discrimination  was  shown  by 
the  steamship  company  against  lumber  shipments  in  favor  of 
ci.tton  or  other  articles  of  commerce.  Some  of  the  reasons  ad- 
vanced are,  that  the  steamships  are  built  with  a  view  to  the 
packet  trade;  that  lumber  is  bulky,  and  cannot  be  as  expedi- 
tiously handled  as  cotton;  that  the  vessels  are  advertised  to 
sail  on  particular  days,  and  to  require  a  greater  percentage 
of  lumber  to  be  carried  than  was  carried  would  not  enable 
the  vessels  to  observe  their  sailing  dates,  that  there  is  a  conges- 
tion of  freight,  and  a  larger  percentage  of  lumber  than  of 
cotton  is  carried;  that  cotton  moves  only  within  three  or  four 
]iionths  of  the  year,  whereas  lumber  moves  evenly  throughout 
the  year;  that  the  price  of  cotton  is  liable  to  fluctuation, 
while  that  of  lumber  is  more  constant;  that  cotton  is  the 
great  staple  crop  of  the  state  of  Georgia,  and  that  a  larger 
number  of  the  public  is  served  by  the  prompt  transportation 
of  cotton  to  the  preference  of  lumber.  With  respect  to  the 
contention  that  if  the  steamship  company  accepted  all  the 
lumber  which  was  tendered  to  it,  the  vessels  could  not  sail 
at  the  advertised  times,  the  evidence  was  in  conflict.     As  pre- 
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viously  indicated,  the  steamship  company  is  under  no  duty 
to  carry  all  the  freight  of  the  port  of  Savannah ;  so  that 
the  main  question  on  the  facts  is  whether  cotton  possesses 
such  inherent  qualities  as  to  permit  a  preference  to  be  given 
to  that  commodity  over  all  other  articles  which  the  steamship 
company  customarily  carries.  We  fully  appreciate  the  value 
of  the  south 's  great  staple  product,  and  are  aware  that  for 
years  the  slogan  has  been  that  "cotton  is  king."  But  the 
great  value  of  the  cotton  crop  and  the  importance  of  its 
l)romi)t  transportation  gives  to  that  staple  no  imperial  rights 
over  the  other  products  of  this  state.  It  is  not  perishable 
in  its  nature,  and  it  will  not  be  contended  that  its  fluctuation 
in  price  is  so  violent  that  a  delay  in  transportation  would 
substantially  destroy  its  value.  On  the  whole,  after  a  careful 
consideration,  we  think  that  under  the  legal  principles  ap- 
plicable to  the  facts  of  the  case  there  was  no  abuse  of  discre- 
tion in  the  grant  of  an  ad  interim  injunction.  The  terms 
of  the  injunction  did  not  extend  to  matters  outside  of  the 
pleadings,  nor  are  they  indefinite  and  uncertain. 
Judgment  affirmed. 

All  the  justices  concur,  except  Fish,  C.  J.,  absent. 

A  Carrier  is  Ordinarily  Bound  to  Accept  and  Convey  Goods  Offered 
for  Transportation  unless  they  are  of  a  sort  which  he  is  not  accvtstomed 
to  or  cannot  carry:  Kirby  v.  Western  Union  Tel.  Co.,  4  S.  D.  105,  46 
Am.  St.  Rep.  765;  Fish  v.  Chapman,  2  Ga.  349,  46  Am.  Dec.  393. 
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SUPERIOR   COAL   COMPANY   v.    DARLINGTON  LUM- 
BER COMPANY. 

[236  111.  83,  86  N.  E.  ISO.] 

RESTRAINT  OF  TRADE. — A  Contract  by  a  Mining  Company 
with  a  Retail  Coal  Dealer  which  provides  that  if  he  will  buy  co;il 
from  the  company  at  wholosale  and  retail  it  in  a  certain  town,  the 
mining  company  will  not  sell  coal  at  wholesale  to  any  other  dealer  in 
that  town,  is  not  void  as  being  in  restraint  of  trade  or  as  creating  a 
nionopDly.     (pp.  276,  277.) 

CONTRACTS — When  Opposed  to  Public  Policy.— Courts  will 
not  declare  a  contract  void  on  the  ground  of  public  policy  unless  it 
clearly  appears  to  be  in  violation  of  the  public  policy  of  the  state, 
(p.  277.) 

C.  C.  Terry  and  Welty,  Sterling  &  Whitraore,  for  the  ap- 
pellant. 

Edward  C.  Knotts,  for  the  appellee. 

^*  HAND,  J.  This  was  an  action  of  assumpsit  eommence'I 
by  the  appellee  in  the  circuit  court  of  ^Macoupin  county, 
against  the  appellant,  to  recover  the  purchase  price  of  cer- 
tain coal  sold  and  delivered  by  the  appellee  to  the  appellant. 
The  declaration  contained  the  common  counts,  to  which  ap- 
pellant filed  three  special  pleas,  which  averred,  in  substance, 
that  it  was  engaged  in  business  at  Benld,  in  said  county, 
which  business  consisted  of  buying  coal  at  wholesale  and 
selling  the  same  at  retail;  that  appellee  was  engaged  in  min- 
ing coal  and  selling  the  same  at  wholesale;  that  tlie  coal,  the 
purchase  price  of  which  was  the  subject  matter  of  the  suit, 
was  purchased  by  the  appellant  under  a  contract  with  the 
appellee,  whereby  it  was  agreed  that  if  the  appellant  would 
buy  coal  of  the  appellee  at  wholesale  and  retail  the  same  at 
Benld,  the  appellee  would  not  sell  coal  at  wholesale  to  any  other 
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dealer  in  coal  at  said  place,  etc.  A  demurrer  was  sustained 
to  said  special  pleas,  and  the  appellant  having  elected  to 
stand  by  its  pleas,  a  judgment  was  rendered  against  it  for 
the  sum  of  thirteen  hundred  and  forty-three  dollars  and 
thirty-two  cents,  which  judgment  has  been  affirmed  by  the 
appellate  court  for  the  third  district,  and  a  further  appeal 
has  been  prosecuted  to  this  court. 

The  contention  is  made  in  this  court  that  the  judgments 
of  the  appellate  and  circuit  courts  should  be  reversed  on 
the  ground  that  said  contract  was  in.  restraint  of  trade  and 
contrary  to  public  policy,  and  that  the  purchase  price  of  coal 
delivered  under  said  contract  could  not  be  recovered  in  con- 
sequence of  the  invalidity  of  said  contract.  We  do  not 
agree  with  such  contention.  The  contract  was  clearly  en- 
tered into  by  the  parties  for  their  mutual  benefit  and  with 
a  view  to  facilitate  trade  and  increase  their  business,  and 
not  with  a  view  to  restrain  trade  or  to  create  a  monopoly 
**'  in  the  sale  of  coal  at  the  town  of  Benld,  and  the  fact  that 
the  effect  of  the  contract  may  have  been  to  incidentally  re- 
strain competition  in  the  sale  of  coal  at  said  town  did  not 
make  the  contract  illegal  and  void. 

In  Southern  Fire  Brick  etc.  Co.  v.  Garden  City  Sand  Co., 
223  111.  616,  79  N.  E.  313,  the  validity  of  a  contract  whereby 
the  owner  of  a  bed  of  tire-clay  agreed  with  certain  ex- 
perienced fire-clay  miners  and  corporations  to  erect  a  plant 
to  be  operated  by  said  fire-clay  miners,  the  product  of  which 
was  to  be  taken  by  said  corporations  at  a  fixed  price,  the 
owner  agreeing  not  to  operate  a  fire-clay  plant  on  any  other 
land  owned  or  controlled  by  him  and  the  miners  agreeing 
not  to  sell  fire-clay  to  any  other  parties  than  the  said  cor- 
porations, and  said  corporations  agreeing  not  to  buy  any 
fire-clay  except  that  produced  at  said  plant,  was  under  con- 
sideration, and  it  was  held  that  the  main  purpose  and  chief 
object  of  the  parties  to  the  contract  being  to  foster  trade 
and  increase  their  business,  the  contract  was  not  in  restraint 
of  trade  and  void,  even  though  it  might  incidentally  tend  to 
restrain  competition  in  the  sale  of  fire-clay.  And  in  Brown 
V.  Rounsavell,  78  111.  589,  it  was  held  that  a  contract  to 
furnish  for  sale  a  certain  make  of  sewing-machines,  which 
provided  that  the  purchaser  should  engage  in  selling  said 
machine  and  no  other  and  to  buy  the  same  of  the  seller  and 
no  other,  was  not  in  restraint  of  trade  and  void. 

Under  the  authority  of  these  cases,  and  many  others  which 
have  been  decided  by  this  court,  the  contract  was  not  void, 
and  it  was  not  contrary  to  public  policy  to  require  the  ap- 
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pellant  to  pay  for  the  coal  which  it  had  purchased  of  ap- 
pellee. The  courts  will  not  declare  a  contract  void  on  the 
ground  of  public  policy  unless  it  clearly  appears,  as  it  does 
not  in  this  case,  that  the  contract  is  in  violation  of  the  pub- 
lic policy  of  the  state :  Leeds  v.  Townsend,  228  111.  451,  81 
N.  E.  1069,  13  L.  R.  A.,  N.  S.,  190. 

Finding  no  reversible  error  in  this  record,  the  judgment  of 
the  appellate  court  will  be  affirmed. 


Monopolies  and  Contracts  in  Restraint  of  Trade  are  fliRCussod  in  the 
note  to  Harding  v.  American  Glucose  Co.,  74  Am.  St.  Rep.  23.5.  A 
contract  between  the  proprietors  of  the  only  two  first-class  hotels 
in  a  town  of  five  thousand  inhabitants  that  one  of  them  shall  close 
during  the  period  covered  by  the  contract  in  consideration  of  a  sum 
to  be  paid  monthly  by  the  proprietor  of  the  other,  the  intention  being 
to  give  a  monopoly  of  the  business,  is  in  unreasonable  restraint  of 
trade,  against  public  policy  and  void,  and  no  recovery  can  be  had 
of  the  amount  thus  agreed  to  be  paid:  Clemons  v.  Meadows,  12.3  Ky. 
178,  124  Am.  St.  Eep.  239,  and  see  cases  cited  in  the  cross-reference 
note  thereto. 


JONES  V.  KNIGHTS  OF  HONOR. 

[236  111.  113,  86  N.  E.  191.] 

EES  JUDICATA — Judgment  of  Appellate  Tribunal. — When  a 
cause  is  reversed  and  remanded  for  a  new  trial,  and  the  plaintiff 
then  dismisses  his  suit,  and  brings  action  in  another  forum,  the  judg- 
ment of  the  appellate  court  is  not  res  judicata,     (p.  279.) 

BENEFIT  SOCIETY — Limitation  of  Actions. — Where  the  bene- 
ficiary dies  before  the  insured,  the  necessity  for  evidence  of  the  by- 
laws of  the  association  to  show  to  whom  payment  should  be  made 
does  not  make  the  certificate  an  oral  contract  within  the  meaning  of 
the  statute  of  limitations,     (p.  280.) 

BENEFIT  SOCIETY — Parties  in  Action  on  Certificate. — Upon 
the  death  of  some  of  the  beneficiaries  named  in  an  insurance  certifi- 
cate, the  survivors  may  bring  an  action  on  the  certificate  without 
joining  the  administrators  of  the  deceased  beneficiaries,      (p.  230.) 

BENEFIT  SOCIETY — Waiver  of  Dues  by  Subordinate  Lodge.— 
A  subordinate  lodge  of  a  benefit  society  is  the  agent  of  the  supreme 
lodge,  and  may  waive  forfeitures  or  suspensions  for  a  failure 
promptly  to  pay  dues  and  assessments,      (p.  2S1.) 

BENEFIT  SOCIETY. — Upon  an  Appeal  in  an  Action  on  a 
Benefit  Certificate,  the  defendant  cannot  question  the  competency  of 
proof  of  a  waiver  by  it  of  prompt  payment  of  the  last  ass  '.ssment 
where  that  was  the  sole  issue  which  it  submitted  to  the  jury, 
(p.  281.) 

BENEFIT  SOCIETY— Severance  of  Membership.— The  fact 
that  a  member  of  a  benefit  society,  after  the  death  of  his  beneficiary, 
attempts  to  have  the  certificate  made  payable  to  a  creditor,  which 
he  is  informed  cannot  be  done  under  the  laws  of  the  so  ii'ty,  dues 
not  tend  to  prove  that   he  dropped  his  membership,      (p.   2S1.J 
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BENEFIT  SOCIETY— Evidence  Against  Forfeiture. — Evidence 
that  a  check  for  an  overdue  assessment  was  sent  to  a  benefit  society 
after  the  death  of  the  member,  wLieh  was  subsequently  returned 
after  the  society  lenrned  of  the  death,  is  admissible  to  show  that 
the  sooietv.  at  that  time,  did  not  regard  the  certificate  as  having 
been  forfeited,     (pp.  281,  2S2.) 

Schaefer,  Farmer  &  Kruger  and  Frederick  H.  Bacon,  for 
the  appellant. 

Cullop  &  Shaw  and  Kramer,  Kramer  &  Campbell,  for  the 
appellees. 

^^^  CARTER,  J.  Appellees  brought  suit  in  assumpsit  in 
the  circuit  court  of  St.  Clair  county  against  the  appellant 
for  recovery  on  a  policy  for  one  thousand  dollars  taken  out 
by  Joseph  L.  Jones  in  the  appellant  company.  After  the 
pleadings  were  finally  settled  the  case  was  submitted  to  a 
jury,  which  returned  a  verdict  for  appellees  for  nine  hundred 
and  ninety-eight  dollars  and  twenty-five  cents,  the  amount  of 
the  certificate  less  one  assessment  unpaid  at  the  death  of  the 
insured.  Judgment  being  entered  by  the  trial  court  on  this 
verdict,  an  appeal  was  prayed  to  the  appellate  court,  where 
that  judgment  was  affirmed.  A  certificate  of  importance 
having  been  granted  by  the  latter  court,  the  case  is  now 
brought  here  by  appeal  for  further  review. 

Joseph  L.  Jones  became  a  member  of  the  appellant  or- 
ganization December  20,  1888,  uniting  with  its  subordinate 
lodge  at  Mt.  Carmel,  Illinois.  On  this  lodge  being  dis- 
banded his  membership  was  transferred  to  Vincennes  lodge, 
at  Vincennes,  Indiana.  He  died  at  his  home  in  Knobel,  Ar- 
kansas, ^^^  March  10,  1901.  The  beneficiary  named  in  the 
benefit  certificate  was  Belle  Jones,  his  wife,  who  died  before 
her  husband.  Pie  left  no  children.  His  father,  mother  and 
appellees  herein,  who  are  his  brothers  and  sisters,  were  his 
heirs.  The  proof  shows  that  the  payments  of  assessments 
while  Jones  was  a  member  of  these  lodges  had  sometimes 
been  made  during  the  month  when  due  and  sometimes  sev- 
eral days  after  they  were  due,  but  were  always  accepted  and 
credited  by  the  lodge  officer  whose  duty  it  was  to  receive 
and  forward  them.  The  January  assessment  previous  to  his 
death  was  paid  by  .Joseph  Sellmeyer,  a  creditor  of  Jones. 
March  18,  1901,  Sellinoyer  wrote  from  Knobel,  Arkansas, 
to  Wagner,  the  financial  reporter  of  the  subordinate  lodge, 
inclosing  a  draft  for  one  dollar  and  seventy-five  cents  for 
Jones'  February  assessment.  AVagner,  later  on,  learned  that 
Jones  died  Alarch  lOtli,  and  relumed  to  Sellmeyer  the  draft 
received  from  him. 
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Before  bringing  this  suit  appellees  brought  a  suit  in  the 
circuit  court  of  Knox  county,  Indiana,  where  a  judgment 
was  obtained  against  appellant  for  one  thoasand  dollars.  On 
appeal  being  taken  to  the  appellate  court  of  that  state  the 
(•vidence  was  found  not  sufficient  to  support  the  verdict  and 
judgment,  and  the  judgment  was  thereupon  reversed  for  fur- 
ther proceedings  consistent  with  the  opinion  of  that  court. 
Thereupon  the  judgment  of  the  appellate  court  was  certified 
to  the  circuit  court  of  Knox  county  and  the  judgment  of  the 
circuit  court  was  set  aside.  Appellees  then  dismissed  their 
suit  in  the  circuit  court  of  Indiana.  Appellant  insists  that 
the  judgment  and  opinion  of  the  appellate  court  of  Indiana 
is  res  judicata  on  the  issues  in  this  cause,  invoking  the  fed- 
eral constitution  and  statutes,  which  require  that  "full  faith 
and  credit  shall  be  given  in  each  state  to  the  public  acts, 
records  and  judicial  proceedings  of  every  other  state." 
This  question  was  fairly  raised  by  the  pleadings  and  proof, 
and  the  trial  court,  as  well  as  the  appellate  court,  ruled 
against  the  contention  of  appellant.  This  ruling,  we  think, 
is  correct.  This  court,  in  Spring  Valley  Coal  Co.  v.  Patting, 
'!«  210  111.  342,  71  N.  E.  371,  discussed  the  question  here 
involved,  and  after  reviewing  the  authorities  we  said  (page 
351)  :  "Wlien  a  cause  is  reversed  by  an  appellate  tribunal 
and  remanded  for  a  new  trial,  the  principles  announced  by 
the  appellate  tribunal  in  its  opinion,  on  a  retrial  of  the  case 
in  the  court  to  which  the  case  is  remanded,  must  control; 
but  where,  upon  a  remandment,  the  cause  is  dismissed  or  the 
plaintiff  suffers  a  nonsuit  and  a  new  action  is  brought  upon 
the  cause  of  action  in  another  forum,  the  principles  of  law 
announced  by  said  appellate  tribunal  will  not  neces.-arily 
control  in  the  decision  of  the  case  in  the  new  forum."  That 
case  is  absolutely  decisive  of  the  question  here  involved.  We 
also  had  occasion  in  the  late  case  of  Collins  v.  jNIetropolitan 
Life  Ins.  Co.,  232  111.  37,  122  Am.  St.  liep.  54,  83  N.  E.  542, 
14  L.  R.  A.,  N.  S.,  356,  to  consider  this  same  question,  with 
the  same  result.  The  question  is  so  fully  and  exhaustively 
discus.scd  in  tliese  two  cases  that  we  deem  it  unnecessary  to 
extend  the  discussion  here.  Even  though  the  circuit  court 
of  Knox  county,  Indiana,  erred  in  dismissing  the  suit,  as 
contended,  under  the  doctrine  invoked  b3'  appellant  the  fed- 
eral law  requires  the  courts  of  this  state  to  give  full  faith 
and  credit  to  that  finding.  The  opinion  and  judgment  of 
the  appellate  court  of  Indiana  is  not  res  judicata  as  to  tlie 
pre-fiit  action. 

Appellant  also  contends  that  the  plea  of  the  statnie  ^f 
limitations   filed   bv    it   siiould   have   been   sustained   bcL-:ra»e 
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the  contract  sued  on  was  not  entirely  in  writing,  and  that 
therefore  the  statute  of  limitations  as  to  oral  contracts  must 
govern.  It  insists  that  in  order  to  recover  it  was  necessary 
for  appellees  to  offer  oral  testimony  in  addition  to  the  bene- 
fit certificate.  Just  what  testimony  is  referred  to  is  not 
stated,  but  we  gather  from  the  arguments  of  counsel  that  it 
was  concerning  the  heirship.  The  original  certificate  was 
payable  to  Belle  Jones,  wife  of  the  insured.  The  constitu- 
tion and  by-laws  provided  that  in  the  event  of  the  death  of 
the  beneficiaries  designated,  the  insurance  should  be  paid 
to  the  widow  and  children,  and  if  none,  "then  to  his  heirs." 
'^''  Had  the  wife  been  living  at  the  time  the  suit  was  brought 
it  could  certainly  not  be  contended  that  the  contract  was  not 
written.  The  certificate  specifically  named  her,  yet  it  would 
have  been  necessary  to  introduce  oral  evidence  to  identify 
her  as  the  beneficiary.  Her  death  did  not  change  the  writ- 
ten contract  to  an  oral  one,  and  the  introduction  of  the  by- 
laws of  the  association  showing  to  whom  the  policy  was  then 
payable  does  not  make  it  an  oral  contract.  We  consider 
what  is  said  in  Conductors'  Benefit  Assn.  v.  Loomis,  142  111. 
560,  32  N.  E.  424,  cited  and  relied  on  by  appellant,  in  har- 
mony with  this   conclusion. 

Appellant  further  contends  that  the  motion  made  by  it 
in  the  trial  court  to  dismiss  because  of  want  of  necessary 
parties  should  have  been  sustained.  The  father  and  mothor 
of  the  insured,  while  now  dead,  were  living  at  his  death. 
It  is  contended  that  their  administrators  should  have  been 
joined  as  plaintiffs.  It  was  held  by  this  court  in  Supreme 
Lodge  Knights  and  Ladies  of  Honor  v.  Portingall,  167  111. 
291,  59  Am.  St.  Rep.  296,  47  N.  E.  203,  that  upon  the  death 
of  one  of  the  beneficiaries  named  in  an  insurance  certificate 
the  surviving  beneficiaries  may  bring  an  action  on  the  certi- 
ficate without  joining  the  administrator  of  the  deceased's 
beneficiary.  The  exact  question  raised  as  to  the  nonjoinder 
of  parties  was  passed  on  adversely  to  appellant's  contention 
in  that  case  and  that  decision  must  control  here. 

It  is  contended  that  the  court  should  have  given  a  per- 
emptory instruction  to  find  for  the  defendant,  as  requested 
by  appellant.  The  con.stitution  of  the  order  provides  that 
"a  member  failing  to  pay  any  assessment  required  by  law 
shall  stand  suspended,  and  shall  not  thereafter  be  entitled  to 
the  benefit  ....  until  he  has  been  duly  reinstated  in  his 
subordinate  lodge  in  accordance  with  the  laws  of  the  order." 
It  is  insisted  that  under  this  provision  the  insured,  not  hav- 
ing paid  his  February  asses.sment  at  the  date  of  his  death, 
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March  10th,  forfeited  his  membership  in  the  order.  We 
think  there  is  sufficient  evidence  in  the  record  to  show 
**®  that  the  custom,  usage  and  practice  of  receiving  and 
crediting  a.ssessnients  by  the  subordinate  lodge  was  sufficient 
to  warrant  tlie  jury  in  finding  that  prompt  payment  and  the 
right  of  forfeiture  were  waived  by  appellant,  if  appellant 
could  be  bound  by  the  acts  of  the  officials  of  sub(jrelinate 
lodges.  Whatever  the  holding  in  other  jurisdictions  has  been, 
it  is  clear  that  under  the  decisions  in  this  state  the  subordi- 
nate lodge  or  council  of  a  fraternal  benefit  society  is  the 
agent  of  the  supreme  lodge  or  council,  and  that  such  sul)ordi- 
nate  lodge  may  waive  forfeiture  or  suspension  upon  failure 
to  pay  assessments  and  dues  promptly:  Coverdale  v.  Royal 
Arcanum,  193  111.  91,  61  N.  E.  915;  Grand  Lodge  v.  Lach- 
mann,  199  111.  140,  64  N.  E.  1022;  Court  of  Honor  v.  Dinger, 
221  111.  176,  77  N.  E.  557;  2  Bacon  on  Benefit  Societies,  :kl 
ed.,  sec.  433.  Moreover,  we  consider  that  appellant  having 
submitted  to  the  jury  as  the  sole  question  at  Issue,  by  its 
lirst  instruction,  the  question  as  to  "whether  or  not  Joseph 
L.  Jones  in  his  lifetime  elected  to  sever  his  connection  with 
the  defendant  order  and  abandon  the  same,  or  whether  or 
not  the  defendant  waived  the  prompt  payment  of  the  assess- 
ment of  one  dollar  and  seventy-five  cents  payable  by  said 
Jones  on  or  before  the  last  day  of  February,  1901,"  it  can- 
not now  be  heard  to  insist  that  the  proof  of  waiver  was  in- 
competent. This  identical  question,  as  well  as  most  of  the 
other  points  raised  by  appellant,  was  discussed  and  decided 
adversely  to  appellant  in  Illinois  Life  Assn.  v.  Wells,  200  111. 
445,  65  N.  E.  1072.  Appellant  cites  and  quotes  at  length 
from  Northern  Assur.  Co.  v.  Grand  View  Building  Assn., 
183  U.  S.  308,  22  Sup.  Ct.  Rep.  133,  46  L.  ed.  213,  as  lay- 
ing down  a  contrary  doctrine.  We  have  already  had  oc- 
casion in  Orient  Ins.  Co.  v.  McKnight,  197  111.  190,  64  N.  E. 
339,  to  refer  to  that  case,  and  we  there  held  that  this  court 
had  adopted  a  different  rule. 

We  find  no  basis  in  the  evidence  for  the  conteiition  that 
Jones  withdrew  or  in  any  way  severed  his  connection  with 
the  order.  It  is  true  that  he  attempted  to  have  the  certifi- 
cate made  payable  to  Joseph  Sellmeyer  as  a  creditor,  l)ut 
was  informed  that  under  the  laws  of  the  order  this  could 
^^^  not  be  done,  as  Sellmeyer  was  not  related  to  or  dcpeiiil- 
ent  upon  him.  We  do  not  think  this  tended  to  prove  that  he 
dropped  his  membership.  The  evidence  that  Sellmeyer  se:;l 
a  check  for  the  February  installment  after  the  death  of  tin 
insured  was   competent,   not   for   the   purpose    of   proving   a 
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new  contractual  relation  between  the  insured  or  his  bene- 
ficiaries and  the  company,  but  for  the  purpose  of  showing 
that  the  company  did  not  at  that  time  regard  the  policy  as 
having  been  forfeited:  Illinois  Life  Ins.  Co.  v.  Wells,  200 
111.  445,  65  N.  E.  1072. 

The  refu.sod  in.sl ructions  asked  by  appellant  each  involved 
in  some  manner  the  questions  heretofore  discussed  and  de- 
cided adversely  to  appellant's  contention,  and  hence  they 
were  properly  refused  by  the  trial  court. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


If,  in  an  Action  vpon  a  Policy  of  Life  Im^urance,  the  defenrlaiit 
pleads  that  the  insured  was  legally  executed  as  a  punishment  for 
crime,  and  the  courts  of  the  state  adjudge  this  plea  sufficient,  but 
the  plaintiff  is  afterward  permitted  to  dismiss  the  action  without 
any  final  judgment  therein,  such  judgment  of  dismissal  and  the 
other  proceedings  do  not  make  res  judicata  the  right  to  recover  on 
the  policy:  Collins  v.  Metropolitan  Life  Ins.  Co.,  232  111.  37,  122  Am. 
St.  Kep.  54. 

Subordinate  Lodges  of  a  ihitual  Benefit  Society  are  the  agents  of 
the  suiireme  lodge  for  whose  acts  within  the  scope  of  their  authority 
the  latter  ia  liable:  Mitchell  v.  Leech,  69  S.  C.  413,  104  Am.  St.  Eep. 
81L 


CITY  OP  CHICAGO  v.  WELLS. 

[236  111.  129,  86  N.  E.  197.] 

CONSTITUTIONx\L  LAW. — "Property"  Means  that  Dominion 

or  indefinite  right  of  user  and  disposition  which  one  may  lawfully 
exercise  over  particular  things  or  subjects;  and  generally  to  the  ex- 
elusion  of  all  others,      (p.   285.) 

CONSTITUTIONAL  LAW.— "Property,"  in  Its  Broader  Sense, 
is  not  the  Physical  Thing  which  may  be  the  subject  of  ownership, 
but  is  the  right  of  dominion,  possession  and  power  of  disposition 
which  may  be  acquired  over  it.      (p.  2S5.) 

CONSTITUTIONAL  LAW— Paght  of  Owner  to  Subdivide  Land. 
The  right  of  dominion,  possession,  and  power  of  disposition  over  a 
tract  of  land  includes  the  right  of  the  owner  to  subdivide  it  in  such 
a  way  as  lie  sees  fit,  or  to  leave  it  unsubdivided;  and  a  municipality 
caniidt  dictate  to  him  how  he  shall  subdivide  his  land,  or  that  he 
shall  snl.(li\ide  it  at  all.      (p.  285.) 

CONSTITUTIONAL  LAW— Subdivision  of  Land  for  Assess- 
ment.— A  legislative  act  providing  that  unsubdivided  tracts  of  land 
may.  for  the  purpose  of  sjjccial  assessments  for  house-drains  and 
^\ater  st"r\'i(^c-i)i].'es,  be  diviiletl  into  lots  having  a  frontage  of  twenty- 
five  feet,  is  luicoustitutional  as  interfering  with  the  rights  of  prop- 
erty,     (p.  2^(j-.) 

John  ]\I.  Blakeley,  for  the  appellant. 

Ceorge  A.  ^la-on,  AYilliam  T.  Hapeman.  Eugene  H.  Dupee 
and  Edward  J.  iirundage,  for  the  appellee. 
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»2o  CARTWRIGIIT,  C.  J.  The  county  court  of  Cook 
county  overruled  the  objections  of  the  appellant  to  the  spe- 
cial asses.sment  against  her  property  abutting  on  North  Clark 
street  for  the  purpose  of  laying  water  service-pipes  in  said 
street  between  Devon  avenue  and  Howard  street,  which  ques- 
tioned the  authority  of  the  city  to  subdivide  appellant's 
property  and  a.ssess  it  *^**  in  strips  of  twenty-five  feet  each. 
Appellant  excepted  and  waived  a  jury  on  the  question  of 
benefits,  which  question  was  submitted  to  the  court  for  de- 
cision. The  court  overruled  all  objections  and  entered  judg- 
ment of  confirmation,  from  which  judgment  this  appeal  was 
taken. 

The  ordinance  provides  for  laying  lead  water  service-pipes, 
with  br;iss  taps  and  stop-cocks  and  spiral  cast-iron  shut-ofi' 
boxes,  from  the  public  main  water-pipe  in  the  street  to  a 
point  seven  feet  from  the  street  line  of  each  of  the  lots, 
blocks,  tracts  and  parcels  of  land  described  therein.  Th- 
appellaTit  is  the  owner  of  a  tract  of  land  the  legal  descrii)- 
tion  of  v,-hich  is  block  2,  Rogers  Park,  Cook  county,  Illinois. 
It  is  bounded  on  the  east  by  Clark  .street,  on  the  south  by 
Touhy  avenue,  on  the  north  by  Rogers  avenue  and  on  the 
west  by  the  right  of  way  of  the  Chicago  and  Northwestern 
Railway  Company,  and  it  has  never  been  subdivided  into 
lots.  The  ordinance  divides  the  block  into  forty-six  strips 
of  ground,  each  twenty-five  feet  in  width,  described  in  the 
ordinance  as  "N.  25  ft.— S.  25  ft.  N.  50  ft.— S.  25  ft.  N. 
75  ft.,"  etc.  The  assessment  against  each  of  the  strips  is 
twenty  dollars  and  fifty-two  cents,  making  a  total  assessment 
of  nine  hundred  and  forty-eight  dollars  and  ninety-two  cents. 

The  authority  to  subdivide  appellant's  block  of  land  is 
claimed  by  appellee  under  the  following  portion  of  section 
41  of  the  local  improvement  act,  added  by  amendment  in 
1901:  "Unsubdivided  tracts  of  land  maj-,  for  the  purpose 
of  spreading  assessments  for  house  drains  and  water  ser- 
vice-pipes, be  divided  into  lots  of  a  frontage  of  twenty-five 
feet  eaeli ;  and  any  fraction  of  frontage  then  remaining  may 
be  assessed  as  a  fractional  lot."  Prior  to  that  aineiidment 
it  was  decided  in  several  eases  that  a  city  had  no  power 
arbitrarily  to  subdivide  a  piece  of  land  which  the  owner  had 
allowed  to  remain  in  one  parcel.  In  AVarren  v.  City  of 
Chicago,  118  111.  329,  11  X.  E.  218.  there  was  an  a.vses.snien; 
like  this  for  the  purpose  of  con.strueting  water  .sprvi''e-pii><  >. 
to  be  laid  and  connected  with  the  main  water-pipe,  and  i' 
was  held  that  an  arbitrary  sulidivision  of  the  appell;!t;rs 
^^^  lots  for  the  purposes  of  the  special  assessment  was  wi'h- 
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out  any  authority,  either  in  law  or  fact.  In  Cram  v.  City  of 
Chicago,  139  111.  265,  28  N.  E.  758,  which  M^as  another  spe- 
cial assessment  to  lay  water  service-pipes,  the  ordinance  sub- 
divided the  property  into  strips  of  twenty-five  feet,  each  of 
which  was  assessed  a  certain  sum.  The  court  said  that  an 
arbitrary  description,  or  one  having  no  foundation  in  fact,^ 
could  never  have  been  contemplated  by  the  law,  and  that 
the  property  should  have  been  proceeded  against  as  it  was 
known  and  legally  described.  In  People  v.  Cook,  180  111. 
341,  54  N.  E.  173,  where  the  question  arose  in  a  collateral 
proceeding  for  .judgment  against  delinquent  lands  on  a  spe- 
cial assessment  for  laying  drain-pipe,  it  was  held  that  the 
ordinance,  which  subdivided  the  tract  into  forty-four  parcels, 
was  void.  The  decision  was  not  rested  on  the  want  of  an 
enabling  act,  but  upon  the  rights  of  an  owner  of  land.  The 
court  said  (page  343)  :  "The  owner  of  property  cannot  be 
compelled  to  subdivide  his  land  into  twenty-five  feet  strips 
fronting  upon  a  street.  The  owner  has  a  right  to  subdivide 
his  land  in  such  a  way  as  he  sees  fit.  He  may  use  his  own 
pleasure  and  best  .judgment  in  subdividing  it  so  that  it  will 
produce  to  him  the  best  revenue.  A  municipality  cannot 
dictate  to  the  owner  how  he  shall  subdivide  his  land."  In 
Bickerdike  v.  City  of  Chicago,  185  111.  280,  56  N.  E.  296. 
the  ordinance  for  a  sewer  provided  that  house-slants  should 
1)6  placed  in  both  sides  of  the  sewer,  opposite  every  twenty 
feet  of  lot  frontage.  It  was  again  said  that  a  city  cannot 
dictate  to  an  owner  how  he  shall  subdivide  his  land,  and  that 
property  cannot  be  assessed  in  the  character  of  lots  when 
not  subdivided.  It  did  not  appear  in  that  case  what  the 
house-slants  were,  and  it  was  assumed,  as  the  language  indi- 
cated, that  they  were  substantial  parts  of  the  improvement, 
adding  materially  to  the  cost,  but  it  appeared  in  subsequent 
r-ases  that  they  were  nothing  more  than  open  joints  in  the 
main  pipe  of  the  sewer,  where  house  connections  might  after- 
ward be  put  in  and  joined  to  the  main  sewer.  Being  noth- 
ing but  ^'^^  open  joints  they  were  not  substantial  additions 
to  the  main  sewer,  and  in  subsequent  cases  they  were  so  re- 
garded. The  Bickerdike  case  (185  111.  280,  56  N.  E.  1096) 
was  decided  in  1900,  and  in  1901  section  41  was  amended, 
as  above  stated.  In  the  cases  which  have  since  been  con- 
sidered by  this  court  there  was  no  subdivision  of  property 
into  lots  or  parccis  for  the  purpose  of  an  assessment.  In 
Vandersyde  v.  People,  195  111.  200,  62  N.  E.  806.  the  ordi- 
nance included  house-connection  slants  every  twenty  feet 
on  each  side  of  the  sewer.     The  question  of  the  validity  of 
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the  assessment  arose  in  a  collateral  proceed! nj^,  and  it  was 
not  contended  that  the  ordinance  was  void,  wliicli  the  court 
said  it  would  have  boon  if  it  had  provided  for  a  subdivision 
of  the  tract  of  land.  There  was  nothing  from  which  it  could 
be  said  that  the  provision  for  the  openings  was  unreasonable, 
and  the  assessment  was  made  upon  the  entire  tract  as  a 
■whole.  In  City  of  Chicago  v.  Corcoran,  190  111.  Hfi.  6'.i 
N.  E.  690,  the  assessment  again  included  house-slants  on  both 
sides  of  the  sewer,  opposite  each  twenty-five  feet.  The  as- 
sessment was  upon  the  entire  tract  as  a  whole,  according 
to  its  legal  description,  and  it  was  held  that  there  was  no 
subdivision  of  the  property.  In  Walker  v.  City  of  Chicago, 
202  111.  531,  67  N.  E.  309,  there  was  no  subdivi.sion  of  the 
property  by  the  ordinance,  and  the  same  was  true  in  Wash- 
ington Parlv  Club  v.  City  of  Chicago,  219  111.  323,  76  N.  E. 
383. 

Section  2  of  the  Bill  of  Rights  provides  that  no  per.son 
shall  be  deprived  of  property  without  due  process  of  law, 
and  under  that  provision  no  person  can  be  deprived  of 
property  by  legislative  act  or  ordinance.  The  ordinance  in 
question  does  not  deprive  appellant  of  her  land,  but  it  does 
deprive  her  of  her  control  and  dominion  over  it.  In  Austin 
on  Jurisprudence  (volume  2,  page  817),  property  is  defined 
as  follows:  "Taken  with  its  strict  sense  it  denotes  a  right — 
indefinite  in  point  of  user,  unrestricted  in  point  of  disposi- 
tion and  unlimited  in  point  of  duration — over  a  determinate 
thing."  In  Rigney  v.  City  of  Chicago,  102  111.  64.  the  court 
said  (page  77)  :  "Property,  in  its  appropriate  sense,  means 
^'•^^  that  dominion  or  indefinite  right  of  user  and  disposition 
which  one  may  lawfully  exercise  over  particular  things  or 
.subjeets,  and  generally  to  the  exclusion  of  all  others,  and 
doubtless  this  is  substantially  the  sense  in  which  it  is  used 
in  the  constitution."  In  Braceville  Coal  Co.  v.  People,  147 
111.  66,  37  Am.  St.  Rep.  206,  35  N.  E.  62,  22  L.  R.  A.  340, 
the  same  definition  of  property  is  adopted,  as  follows:  "Prop- 
erty, in  its  broader  sense,  is  not  the  physical  thing  which 
may  be  the  subject  of  ownership,  but  is  the  right  of  domin- 
ion, possesion  and  power  of  disposition  which  may  be  ac- 
quired over  it."  The  right  of  dominion,  pn«;s(^sinn  and 
power  of  disposition  over  a  tract  of  land  includes  the  riu'ht 
of  an  owner  to  subdivide  it  in  such  a  way  as  he  sees  fit  or 
to  leave  it  unsul)divided.  That  is  the  principle  upon  whicli 
People  V.  Cook,  180  111.  341.  54  N.  E.  173,  was  derided,  wh-M-e 
it  was  held  that  an  owner  may  use  his  own  plen.sure  aa-l 
best   judgment   in   subdividing  his  land   or   refusing  to   sub- 
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divide  it,  and  that  a  municipality  cannot  dictate  to  him  how 
he  shall  subdivide  his  land  or  that  he  shall  subdivide  it  at 
all.  In  this  case  tlie  Avhole  assessment,  amounting  to  nine 
hundred  and  forty-eiglit  dollars  and  ninetj^-two  cents,  is  levied 
to  pay  for  Ihe  lead  pii)e  connections  with  their  appurte- 
nances, and  the  effect  of  sustaining  the  attempted  subdivision 
would  be  to  deprive  the  appellant  of  her  right  to  subdivide 
lier  property  as  he  may  see  fit,  and  compel  her  to  subdivide 
the  entire  block,  Avith  nearly  twelve  hundred  feet  of  frontage, 
into  strips  of  twentj^-five  feet  in  width,  fronting  on  Clark 
.'^treet,  or  be  deprived  of  a  greater  or  less  number  of  the 
Avater  service-pipes.  The  unsubdivided  tract  is  assessed  in 
strips  of  twenty-five  feet  each,  and  each  strip  is  charged  with 
twenty  dollars  and  fifty-two  cents,  according  to  an  arbitrary'- 
subdivision  of  the  property,  without  the  sanction  of  the 
owner.  If  property  may  be  subdivided  to  suit  the  views  of 
a  board  of  local  improvements  and  city  council,  against  the 
Avill  of  the  owner,  for  the  purpose  of  special  assessment,  the 
.same  thing  could  be  done  under  any  other  form  of  taxa- 
tion, so  as  to  compel  an  owner  to  subdivide  property  in 
only  one  way.  The  constitution,  which  stands  for  and  ex- 
presses ^^"^  the  will  of  the  people,  prohibits  an  interference 
Avith  rights  of  property  by  legislative  enactment,  and  denies 
to  the  legislature  the  power  to  provide  that  a  municipality 
may  subdivide  the  property  of  an  owner  without  his  consent, 
for  any  purpose  whatever.  The  amendment,  and  the  ordi- 
nance based  upon  it,  are  void. 

The  judgment  of  the  county   court  is   reversed   and  the 
cause  remanded. 


Assessments  for  Local  Fiiblic  Improvements^  which  are  levied  arbitra- 
rily, cannot  be  enforced:  Doughten  v.  City  of  Camden,  72  N.  J.  L. 
451,  111  Am.  St.  Eep.  680;  Adams  v.  Shelby ville,  154  Ind.  467,  77 
Am.  St.  Eep.  484;  Hutcheson  v.  Storrie,  92  Tex,  685,  71  Am.  St.  Kep. 
884. 
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LE  SOURD  V.  EDWARDS. 

[236  111.  169,  86  N.  E.  212.] 

QUIETING  TITLE— Presumption  in  Favor  of  Legal  Title.— 
Every  presumption  is  made  in  favor  of  the  hoMcr  of  the  li  gal  title 
to  land,  and  as  against  him  no  presumjition  will  be  drawn  in  favor 
of  the  holder  of  color  of  title  only.     (p.  289.) 

QUIETING  TITLE— What  Constitutes  Possession.— Any  acts 
of  dominion  exercised  over  property  by  the  person  claiming  title 
thereto  clearly  indicating  to  others  an  ay)propriation  thereof  to  the 
])iirposes  for  which  it  may  ordinarily  De  used,  are  generally  regarded 
as  suflicient  to  show  possession,      (p.  289.) 

QUIETING  TITLE — Possession  of  Submerged  Land.— Where 
one  sets  out  fish-traps  on  submerged  land  and  attaches  them  by 
ropes  to  trees  which  he  blazes,  this  constitutes  actual  possession  of 
the  premises,  although  the  traps  and  ropes  are  beneath  the  surface 
of  the  water,      (p.  290.) 

QUIETING  TITLE — Unlawful  Possession. — Where  possession 
of  submerged  land  is  claimed  by  putting  out  fish-traps  thereon,  the 
question  whether  the  fish  laws  of  the  state  are  thereby  violated  is 
immaterial  on  the  question  whether  actual  possession  was  taken, 
(pp.  290,  291.) 

Lyman  Lacey,  Jr.,  for  the  appellant. 

Lj-man  Lacey,  Sr.,  &  Son,  for  the  appellee. 

I'o  SCOTT,  J.  On  June  17,  1907,  Russell  Le  Sonrd.  the 
appellant,  filed  his  bill  in  the  circuit  court  of  IMason  county 
against  William  C.  Edwards,  Richard  L.  Enrrland  and  others 
to  quiet  the  title  to  the  northwest  quarter  of  the  south\ve.>t 
(juarler  of  section  17,  in  township  22  north,  range  3  west  of 
the  third  principal  meridian,  in  that  county,  of  which  appel- 
lant alleged  by  his  bill  he  was  in  possession  and  the  owner 
in  fee  simple.  England  answered  the  bill,  denying,  among 
other  things,  that  appellant  was  the  owner  of  and  seised  in 
fee  simple  of  the  east  fifteen  acres  of  said  tract  of  land. 
The  other  defendants  were  defaulted.  A  replication  to  the 
answer  was  filed  and  the  cause  referred  to  a  master  to  take 
the  proofs  and  report  the  same  to  the  court.  The  cause 
was  heard  by  the  chancellor  upon  the  evidence  reported  by 
the  master  and  the  testimony  of  one  witness  taken  in  open 
court,  and  on  April  20,  1907,  the  court  entered  a  decree 
finding,  among  other  things,  that  appellant  was  the  owner 
in  fee  simple  of  the  west  twenty-five  acres  of  said  tract  of 
land,  and  entitled  to  the  relief  prayed  for  in  his  bill  as  to 
the  said  twenty-five  acres,  but  as  to  the  east  fifteen  acrrv 
of  said  tract,  which  is  the  land  here  in  dispute,  the  bill  u;!s 
dismissed  for  watit  of  equity.  From  that  decree  Le  Sonr'i 
^las  appealed  to  this  court. 
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It  appears  from  the  record  that  on  June  14,  1897,  Le 
Sourd  purchased  the  land  described  in  his  bill  at  a  tax  sale, 
^^*  and  that  on  July  14,  1899,  a  tax  deed  was  executed  by 
the  county  clerk  of  Mason  county  conveying  said  land  to  ap- 
pellant. In  the  year  1898,  and  thereafter  during  the  months 
of  January  and  Pel)ruary  of  each  year  up  to  and  including 
the  year  1907,  the  appellant  paid  the  taxes  on  the  said  forty 
acre  tract  of  land.  It  also  appears  from  the  record  that  on 
"Slay  28,  1907,  one  John  II.  Nash  conveyed  to  appellee  Eng- 
land the  said  fifteen  acre  tract  by  a  quitclaim  deed  for  a 
consideration  of  one  hundred  and  fifty  dollars,  which  deed 
was  recorded  in  the  recorder's  office  of  INIason  county  on  the 
day  of  its  execution.  Tax  receipts  were  offered  in  evidence 
by  England  showing  that  on  February  17,  1906,  and  on 
April  17,  1907,  Nash  also  paid  the  taxes  on  said  forty  acre 
tract  of  land.  Each  of  these  two  payments,  however,  was 
made  after  the  pa^-ment  for  the  same  year  had  been  made  by 
Le  Sourd. 

The  evidence  discloses  that  this  land  is  what  is  known 
as  swamp  and  overflow  land  and  subject  to  overflow  from 
the  Illinois  river  and  Quiver  creek.  Since  the  sanitary  dis- 
trict of  Chicago  opened  its  canal,  in  January,  1900,  the  whole 
tract  has  been  under  water  practically  all  of  the  time,  and 
it  had  been  vacant  and  unoccupied  for  a  period  of  at  least 
forty  years  prior  to  1907.  On  June  10,  1907,  the  land  be- 
ing entirely  submerged,  appellant  ran  a  single  barbed  wire 
about  it  by  attaching  the  wire  to  trees  or  to  rails  driven 
fifty  or  sixty  feet  apart.  When  the  wire  was  so  attached, 
appellant  placed  signs,  bearing  his  name,  on  the  land,  in 
conspicuous  places,  notifying  trespassers  to  keep  off.  Prior 
thereto,  however,  and  on  May  28,  1907,  England,  for  the 
l)urpose  of  reducing  the  fifteen  acre  tract  to  possession,  took 
twenty  fish  baskets  or  traps  and  fastened  them  with  ropes 
in  the  water  on  the  land.  These  ropes  were  tied  to  trees, 
except  one,  which  was  tied  to  a  stake,  and,  together  with 
the  baskets  to  which  they  were  attached,  were  beneath  the 
surface  of  the  water.  England  blazed  the  trees  to  which 
tlie  traps  were  attached  when  the  traps  were  put  in  place. 
^'^  It  appears  tliat  these  baskets  were  so  located  at  the 
time  appellant  put  up  his  wire. 

It  is  insisted  by  apj>ellant  that  the  court  erred  in  deny- 
ing the  relief  prayed  for  by  him  in  his  bill  as  to  the  said 
fifteen  acre  tract. 

Appellant,  relying  upon  his  tax  deed  as  color  of  title, 
claims  the  fifteen  acres  in  dispute  under   and  by  virtue  of 
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the  provisions  of  section  8  of  chapter  83,  Ilurd'.s  Revised 
Statutes  of  1905,  and  under  and  by  virtue  of  his  alleged 
possession.  It  is  conceded  by  him  that  if  England,  who 
asserts  a  legal  title,  reduced  the  land  to  possession  in  May, 
1907,  and  thereafter  continued  in  possession  up  to  the  time 
when  the  appellant  strung  a  strand  of  barbed  wire  around 
the  land,  the  decree  of  the  court  below  should  be  affirmed. 
Since  January,  1900,  the  entire  tract  has  been  under  water 
practically  all  the  time.  Appellant  states  that  "its  principal, 
and  probal)ly  its  only,  value  now  is  for  hunting  and  fishing." 

The  rule  is,  that  every  presumption  will  be  made  in  favor 
of  the  holder  of  the  legal  title,  and  as  against  him  no  pre- 
sumption will  be  drawn  in  favor  of  the  holder  of  color  of 
title  only:  White  v.  Harris,  206  111.  584.  69  N.  E.  519.  It 
has  frequently  been  said  in  reference  to  acts  necessary  to  con- 
stitute possession,  that  every  case  must  rest  upon  its  own  far-ts, 
and  that  it  is  difficult  to  state  any  general  rule  as  to  what 
character  of  improvements  or  acts  will  be  sufficient  for  this 
purpose,  and  that  the  acts  necessary  to  constitute  posses:sion 
depend,  to  some  extent,  upon  the  nature  and  locality  of  the 
property,  the  use  to  which  it  may  be  applied  and  the  situa- 
tion of  the  parties;  that  a  variety  of  circumstances  neces- 
.sarily  have  to  be  taken  into  consideration  in  determining 
^''^  the  question.  Any  acts  of  dominion  exercised  over  the 
property  by  the  party  claiming  to  hold  title  thereto  that 
clearly  indicate  to  others  an  appropriation  thereof  to  the 
purposes  for  which  it  may  ordinarily  be  used  are  generally 
regarded  as  sufficient:  ^Morrison  v.  Kelly,  22  111.  609,  74  Am. 
Dec.  169;  McLean  v.  Farden,  61  111.  106;  Truesdale  v.  Ford, 
37  111.  210;  Gage  v.  Hampton,  127  111.  87;  White  v.  Harris, 
206  III.  584.  69  N.  E.  519. 

We  find  from  the  record  that  appellee  England  obtained 
his  deed  for  this  tract  on  ^May  28.  1907.  Immediately  tliere- 
after.  on  the  same  day,  he  sent  two  men  with  twenty  iish- 
traps  to  take  pos>^,ession  of  the  land.  These  men  went  to 
the  land  on  that  day  and  put  the  traps  out  on  the  land. 
Nineteen  of  them  were  put  out  by  tying  them  to  ti'ces  with 
ropes,  'i'iie  rope  in  each  case  was  put  around  a  tree  liclow 
the  water  and  the  trap  was  so  weighted  that  it  did  uol, 
rise  to  the  surface.  Each  of  the  trees  was  then  blazed.  A 
stake  was  then  driven  in  the  ground  Ijeneath  the  water,  V.w 
upper  end  projecting  above  the  water,  and  to  th;it  stake  the 
twentietli  trap  was  in  like  manner  iittnched.  These  tr;i:i> 
all   continued   there   in   use   for   li^hiiig   piirpusc.s   until   at-'n.:- 
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appellant  strung  his  wire  around  the  land  on  the  10th  of 
June,  1907. 

It  is  strenuously  insisted  on  the  part  of  appellant  that  in- 
asmuch as  those  traps  and  the  ropes  with  which  they  were 
attached  to  the  trees  were  not  visible  above  the  water,  Eng- 
land did  not.  in  fai't,  take  possession  of  the  land.  As  the 
land  was  covered  with  water  and  grew  nothing  that  seem^ 
to  have  been  of  any  value,  it  is  manifest  that  the  owner  could 
not  be  expected  to  assert  his  rights  by  the  ordinary  acts  of 
an  owner,  such  as  erecting  improvements  or  taking  off  the 
produce  of  the  land.  It  is  true  that  he  might,  as  appellant 
did,  have  carried  a  wire  about  the  property,  the  only  pur- 
pose of  which  would  have  been  to  keep  others  from  passing 
upon  the  property — a  thing  that  would  have  been  of  very 
little  moment,  in  view  of  the  fact  that  the  adjoining  lands 
were  also  submerged,  and  that  it  was  *'''*  not  a  matter  of  sub- 
stantial importance  to  the  owner  of  this  particular  tract 
whether  persons  traveling  by  boat  in  this  vicinity  passed 
over  this  land  or  not.  It  is  true  that  the  traps  and  ropes 
Avere  not  visible  after  they  had  been  put  in  position  by  Eng- 
land's employes,  but  the  acts  of  those  emploj^es  in  placing 
them  there,  and  in  driving  the  stake  and  in  blazing  the  trees, 
indicate  the  assertion  of  such  rights  as  would  rest  only  in 
the  owner.  Where  the  proprietor  of  an  unfenced  tract  uses 
it  for  grazing  purposes  and  herds  his  stoek  thereon  each  j-ear 
throughout  the  grazing  season,  no  indicia  of  possession  or 
ownership  is  left  upon  the  land  by  which  it  can  be  determined, 
after  the  close  of  the  grazing  season,  that  any  person  is  in 
actual  possession  or  occupancy  of  that  land,  and  yet  it  would 
scarcely  be  contended  that  such  land  was  vacant  or  unoc- 
cupied. It  is  true  that  the  acts  of  ownership  here  relied  upon 
are  slight,  but  in  determining  the  significance  thereof  the 
character  of  the  property  must  be  taken  into  consideration. 
In  view  of  the  fact  that  this  land  could  be  used,  at  the  season 
at  which  England  placed  his  traps  thereon,  only  for  fishing, 
we  are  disposed  to  think  that  the  acts  constituted  a  visible  ap- 
propriation tlieroof  for  the  only  purpose  for  which  the  land 
could  be  used.  His  men  were  in  open  view  of  passers  as  they 
blazed  the  trees,  set  out  the  stake  and  attached  the  traps,  and 
having  so  taken  possession  of  the  property  it  was  not  necessary 
that  England  should  keep  someone  on  guard  or  post  notices  to 
advise  passers-by  that  he  had  taken  possession. 

Api)ellant  also  couleuds  that  to  fi.sh  with  the  traps  put  out 
by  appellee  lOiigland  on  this  land  Avas,  at  the  time  they  were 
l)l;n.-ed  upon  the  h;i;d,  a  violation  of  the  fi-li  laws  of  this  state. 
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Whether  that  was  so  is  immaterial  in  dctormiuing  whether 
England  actually  took  possession  of  the  land. 
The  decree  of  the  circuit  court  will  be  affirmed. 


The  Occupancy  of  Land,  in  order  to  conatituto  possession  thnroof, 
need  be  only  such  as  the  land  is  adapted  to  under  tho  circum- 
stances of  the  particular  case:  Clithero  v.  Fonncr,  122  Wis.  356,  lOG 
Am.  St.  Rep.  978;  Illinois  Steel  Co.  v.  Bilot,  109  Wis.  418,  83  Am.  St. 
Eep.  906. 


KNOX  V.  AJIERICAN  ROLLING  MILL  CORPORATION. 

[236  111.  437,  86  N.  E.  90.] 

MASTER  AND  SERVANT.— Contributory  Negligence  and  As- 
sumption of  Risk  are  difTcrent  and  distinct  in  law,  although  they 
may  both  arise  under  the  facts  of  a  particular  case.      (p.  293.) 

MASTER  AND  SERVANT— Assumption  of  Risk.— Where  there 
is  nothing  to  show  that  an  injured  employe  had  knowledge  or  means 
of  knowing  of  a  dangerous  condition  of  the  place  of  work,  there 
can  be  no  question  of  assum])tion  of  risk.      (p.  294.) 

MASTER  AND  SERVANT. — An  Employe  Assumes  All  Hazards 
that  are  obvious  and  known  to  him,  although  produced  by  the  mas- 
ter's negligence,  if  he  continues  in  the  employment  without  any  prom- 
ise to  remedy  the  defect,     (p.  294.) 

MASTER  AND  SERVANT — Contributory  Negligence. — Where 
a  night  foreman  in  a  mill  in  going  about  the  premises  falls  into  a 
pit  from  which  planks  have  been  removed  without  his  knowledge, 
the  question  of  his  contributory  negligence  in  not  carrying  a  torch 
is  for  the  jury.     (p.  295.) 

MASTER  AND  SERVANT — Measure  of  Damages  for  Injury. — 
In  actions  for  personal  injuries  sustained  by  an  employe  his  eoin- 
parative  capacity  to  earn  money  at  the  time  of  and  after  the  injury 
is  a  proper  matter  of  inquiry,  and  all  evidence  tending  to  show  tlie 
character  of  his  ordinary  pursuits,  and  the  extent  to  which  the  injury 
has  or  will  prevent  liim  from  following  them,  is  admissible,      (p.  29."i.) 

MASTER  AND  SERVANT — Warning  of  Change  in  Premises. — 
When  planks  over  which  the  night  foreman  of  a  mill  has  been  ac- 
customed to  cross  a  pit  have  Vjeen  removed  in  his  absence,  it  be- 
comes the  duty  of  the  employer  to  inform  him  thereof,  and  he  has 
a  right  to  assume  that  such  warning  will  be  given,     (p.  290.) 

F.  J.  Canty,  J.  C.  M.  Clow,  E.  E.  Gray  and  II.  E.  Long, 
for  the  appellant. 

Darrow,  Masters  &  Wilson,  for  the  appellee. 

437  CARTER,  J.  This  is  an  action  brou-'lit  by  npi-'lloe 
against  appellant  in  the  circuit  court  of  Cook  CDiuily  lur  jxr- 
sonal  injuries  sustained  by  him  July  28,  1902.  by  fall i ml: 
into  a  pit  at  appellant's  mill,  in  ]\luskei:on,  Michi^jiii.  Th-* 
jury  returned  a  verdict  in  favor  of  appellee  for  two  th"Us:  :  li 
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sevoa  hundred  dollars,  upon  Avhich  judf?ment  *^^  was  en- 
tered. The  appellate  eourt,  on  appeal,  affirmed  the  judj?- 
ment  of  the  lower  eourt,  and  the  case  was  thereupon  brought 
to  this  court  for  review. 

Appellee  was  ni<;lit  foreman  for  the  appellant  company 
and  had  been  holdinj.r  that  position  for  something  over  six 
weeks.  Appellant's  plant  consisted  of  a  muck-mill,  an  open 
hearth  steel  plant,  two  finishing  mills  and  a  gas-house,  all 
under  one  roof.  The  plant  ran  day  and  night.  All  but  the 
steel  plant,  however,  shut  down  over  Saturday  night  and 
Sunday.  Appellee  usually  went  to  work  at  6  o'clock  on 
week  day  nights  and  at  any  time  between  8  and  10  o'clock 
on  Sunday  nights.  The  furnace  and  engine-room  appear  to 
have  been  separated  by  a  wall  about  three  feet  high,  both 
being  in  the  central  part  of  the  building.  The  floor  of  the 
engine-room  was  lower  than  that  of  the  furnace-room,  with 
two  or  three  steps  between.  In  the  former  room  was  a  long 
pit,  in  which  ran  a  large  fly-wheel  and  a  large  pulley-wheel, 
connected  by  a  belt.  The  axles  of  both  these  wheels  stood 
a  little  above  the  floor,  the  distance  between  the  rims  be- 
ing about  twenty  feet.  The  pit  between  these  two  wheels 
was  usually  covered  with  planks,  twenty  or  more  in  num- 
ber, to  enable  persons  to  walk  across.  These  planks  were 
loose,  and  were  never  taken  up  except  for  the  purpose  of 
doing  repairing  about  the  wheels,  which  could  only  be  done 
when  the  engine  was  not  running.  Appellee  left  the  plant 
each  week  between  6  and  7  o'clock  Saturday  morning  and 
did  not  r-eturn  until  Sunday  night,  and  had  no  knowledge 
of  what  was  going  on  in  the  plant  in  these  intervals  unless 
he  was  notified.  Three  of  the  planks  across  this  pit  w^ere 
removed,  according  to  the  testimony  of  appellee,  sometime 
after  he  left  on  the  Saturday  morning  immediately  preceding 
the  aceident  and  before  the  Sunday  night  when  the  accident 
occurred.  The  testimony  of  appellant  tends  to  show  that 
the  pb'nl^s  were  removed  two  or  "about  three  days"  before 
the  time  of  the  accident.  The  opening  left  by  taking  up 
these  ])lanks  was  about  three  "*•"*  feet  wide  by  four  feet 
long.  Tliey  appear  to  have  been  taken  up  for  the  purpose  of 
doing  some  babbitting  M'ork  about  the  shafts  of  the  wheels. 
This  work  had  to  be  done  in  the  daytime.  On  the  Sunday 
ziight  in  question  api)ellee  went  to  work  about  7  o'clock. 
That  night  he  had  sevci'al  men  cleaning  up  the  mill  prepara- 
tory to  startinu'  up  ^Monday  morning.  They  were  at  this 
work   until   about   midni-ht   and   th(>n    went   to   lunch.     Ap- 
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pellee  had  instructed  them  that  after  lunch  they  should 
couple  up  the  nine-inch  mill.  While  they  were  eating  he 
sat  down  by  the  furnace  for  a  time,  and  after  the  men  had 
eaten  their  lunch  the  appellee  started  through  the  eiiginc- 
rcom  to  go  to  the  nine-inch  mill,  where  the  men  were  at 
work.  He  walked  down  the  steps  into  tlie  engine-room  to 
pass  in  a  northwesterly  direction  across  the  pit  on  the  planks 
and  stepped  into  the  open  space  left  by  the  removal  of  the 
three  planks,  falling  into  the  pit.  His  left  arm  was  drawn 
from  the  socket  at  the  shoulder  and  the  muscles  and  tendons 
loosened  from  the  back,  some  of  them  being  broken.  The 
evidence  shows,  without  contradiction,  that  for  over  two  years 
he  was  unable  to  dress  himself,  and  that  at  the  time  of  the 
trial,  five  years  after  the  accident,  there  was  no  motion  oi" 
his  arm  in  any  direction  when  it  was  lifted  above  his 
shoulder,  that  there  was  atrophy  of  the  arm  and  shoulder 
muscles,  and  that  the  injury  was  permanent.  The  evidenee 
also  tends  to  show  that  the  place  where  the  accident  occurred 
was  in  a  semi-dark  condition,  there  being  some  light  from  tlie 
furnace-room  and  light  from  a  torch  twenty  or  twenty-iive 
feet  away  and  from  another  torch  a  little  nearer. 

"*■***  At  the  close  of  plaintiff's  testimony,  and  also  when  all 
the  evidence  had  been  introduced,  appellant  offered  an  in- 
struction asking  to  have  a  verdict  directed  for  defendant. 
These  instructions  were  refused  and  exceptions  duly  taken. 

It  is  insisted  that  there  was  no  evidence  in  the  record 
justifying  the  verdict;  that  appellee  not  only  assumed  the 
risk  of  the  accident,  but  was  guilty  of  contributory  negli- 
gence. As  there  is  evidence  in  the  record  fairly  tending  to 
support  the  verdict  of  the  jury,  which  has  been  approved  by 
the  trial  court  and  the  judgment  of  the  appellate  court,  we 
cannot  inquire  into  those  questions,  except  in  so  far  as  to 
find  whether  the  law  was  properly  applied  on  the  trial. 

Counsel  for  the  appellant  have  not  in  their  argument 
clearly  distinguished  between  contributory  negliueni-e  and 
assumption  of  risk.  These  subjects  are  different  and  (li.s- 
tinct  in  law,  although  they  may  both  arise  under  the  faet.-^ 
of  a  particular  case:  Chicago  etc.  R.  R.  Co.  v.  Ileerev,  20H 
111.  492,  68  N.  E.  74.  In  that  case  we  said  (page  502;  -. 
'"Every  person  suing  for  a  personal  injury  must  show  that 
he  was  in  the  exercise  of  ordinary  care  and  caution  for  liis 
own  safety,  so  that  the  question  of  contributory  neirliuein'e 
may  be  involved  in  every  case;  but  an  employe  iii:;y  ;:;i\'' 
a.vsumed  a  risk  by  virtue  of  his  employment  (»r  by  (•oiii;!i  '    .  ■' 
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in  such  employment  with  knowledge  of  the  defect  and  danger, 
and  if  he  is  injured  thereby,  although  in  the  exercise  of  the 
highest  degree  of  care  and  caution  and  without  any  negli- 
gonce,  yet  he  cannot  recover." 

The  evidence  is  uncontradicted  that  during  the  time  of 
appellee's  employment  by  appellant  the  pit  in  question  had 
always  been  covered  with  planks  up  to  within  a  day  or  two 
of  the  accident;  that  the  employes  were  accustomed  to  go 
back  and  forth  across  these  planks  in  passing  through  the 
mill,  though  there  was  another  way  that  could  be  taken  if 
desired;  that  when  the  pit  was  so  covered  there  was  no 
danger  in  crossing.  The  appellee  swore  positively  that  the 
■*"*^  planks  had  never  been  taken  up  before  while  he  was  at 
work  for  appellant,  and  that  he  had  no  knowledge  or  notice 
of  their  being  taken  up  at  this  time,  before  he  fell  into  the 
pit.  There  is  no  evidence  tending  to  show,  in  the  slightest 
manner,  that  he  had  notice  of  the  planks  being  up  before 
the  time  of  the  accident.  If  the  defects  are  open  and  ob- 
vious, that  fact  is  generally  sufficient  to  charge  an  employe 
with  knowledge,  and  knowledge  may  also  be  inferred  from 
his  familiarity  with  the  working  place  or  machinery  with 
which  he  is  required  to  work:  3  Elliott  on  Railroads,  2d  ed., 
sec.  1312".  An  employe  assumes  all  the  hazards  which  are 
obvious  and  apparent  and  which  are  known  to  him,  although 
such  conditions  were  produced  by  the  master's  negligence, 
if  he  continues  in  such  employment  without  the  master's 
promise  to  remedy  such  defects  (Kath  v.  East  St.  Louis  Ry. 
Co.,  232  111.  126,  83  N.  E.  533,  15  L.  R.  A.,  N.  S.,  1109;  Elgin 
etc.  Ry.  Co.  v.  Myers,  226  111.  358,  80  N.  E.  897)  ;  but  as  there 
is  no  evidence  in  the  record  tending  to  show  that  appellee 
had  knowledge  or  means  of  knowing  of  this  defect,  there 
is  no  basis  in  the  evidence  for  the  contention  that  he  ac- 
c(uiosced  in  the  defective  condition  caused  by  the  removal 
of  these  planks  and  assumed  the  risk  (Davis  Coal  Co.  v. 
Polland.  159  Ind.  607,  92  Am.  St.  Rep.  319,  62  N.  E.  492)  ; 
or  that  he  continued  in  the  service  of  appellant  without  ob- 
jection after  he  had  knowledge. 

The  question  of  assumed  risk  not  being  in  the  case,  there 
is  no  graund  for  appellf.nt's  contention  that  the  giving  of 
appellee's  first  instruction  was  reversible  error,  in  that  it 
OHiitted  to  refer  in  any  way  to  this  question. 

The  objection  to  the  above  instruction,  and  also  to  in- 
struction 4  given  for  apjx^llee.  that  they  fixed  the  time  when 
he  should   be   using   and   exercising   reasonable   care   for  his 
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own  safety  iis  "at  the  time  of  tlic  injury,"  and  therefore  did 
not  cover  all  the  time  of  the  transaction  Icadinj;  up  to  tlio 
injury,  is  without  force.  We  do  not  think  the  jury  would 
have  any  difficulty,  luider  any  of  these  instructions,  in 
understanding  the  time  nie>ant.  What  was  said  by  this  cou:'. 
•*■*-  in  Peterson  v.  Chicago  Traction  Co.,  231  111.  321,  S3  N.  K. 
159,  with  reference  to  an  instruction  which  was,  if  anything, 
more  open  to  this  objection  than  the  one  here  in  question, 
disposes  of  appellant's  contention  on  this  point. 

It  is  further  insisted  that  the  appellee  cannot  recover  be- 
cause he  was  guilty  of  contributory  negligence  in  not  taking 
a  torch  before  attempting  to  pass  through  the  engine-room. 
If  the  planks  had  not  been  removed  from  across  the  pit  it 
certainly  could  not  be  contended  that  appellee  would  hav(! 
been  injured.  It  is  true  that  some  of  the  witnesses  say  the 
workmen  used  torches  about  their  work,  but  appellee  testi- 
fies that  during  all  the  time  he  acted  as  foreman  there  he 
never  took  a  torch  in  going  about  the  building.  Whether 
or  not  he  was  guilty  of  contributory  negligence  under  thesf! 
circumstances  was  a  question  for  the  jury.  All  the  evidence 
that  was  oliered  by  either  party  on  this  question  was  sub- 
mitted to  the  jury  under  proper  instructions,  and  as  there 
wa.s  evidence  tending  to  support  appellee's  contention,  the 
judgment  of  the  appellate  court  approving  that  of  the  cir- 
cuit court  and  the  finding  of  the  jurj^  is  binding  on  us. 

Appellant  makes  the  further  contention  that  the  court 
erred  in  permitting  appellee  to  be  examined  as  to  his  for- 
mer occupation  as  a  puddler  and  the  wages  that  were  gen- 
erally paid  for  such  employment.  The  proper  inquiry  in 
n^atters  of  this  kind  is  the  comparative  capacity  of  the  plain- 
titf  to  earn  money  at  the  time  of  and  after  the  injury: 
Chicago  etc.  Ry.  Co.  v.  Spence,  213  111.  220,  104  Am.  St.  Rep. 
213,  72  N.  E.  796.  All  evidence  tending  to  show  the  char- 
acter of  plaintift"s  ordinary  pursuits,  and  the  extent  to  which 
the  injury  has  or  will  prevent  him  from  following  such 
pursuits,  is  admissible:  4  Sutherland  on  Damages,  3d  ed.. 
sec.  1248 ;  Graham  v.  Mattoon  City  Ry.  Co.,  234  III.  483,  84 
N.  E.  1070.  Appellee,  at  the  time  he  testified,  in  1907,  was 
fifty-three  years  old.  The  accident  occurred  live  years  be- 
fore. The  evidence  shows  that  at  the  time  of  the  accident 
he  was  in  good  physical  condition  and  able  to  work  at  his 
former  occupation  *^^  of  puddler.  He,  however,  testiiicl 
thtit  he  had  not  worked  at  puddling  for  two  years,  but  th.it 
at  the  time  of  the  accident  "the  job  was  still  open  for  me  to 
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go  back  to."  He  further  testified  that  his  arm  was  in  such 
condition  that  it  would  be  impossible  for  him,  at  the  time 
he  testified,  to  perform  the  work  of  a  puddler.  The  wayes 
that  he  received  as  a  puddler  were  more  than  he  was  re- 
ceiving as  night  foreman  at  the  time  he  was  in,iured  and  more 
than  he  was  receiving  at  the  time  he  testified.  The  facts  in 
lliis  case  plainly  distinguish  it  from  Chicago  etc.  Ry.  Co.  v. 
iSpence,  213  111.  220,  104  Am.  St.  Rep.  213,  72  N.  E.  796, 
;uid  other  cases  relied  on  by  appellant  on  this  point.  The 
evidence  offered  was  proper  to  be  considered,  together  with 
all  the  other  evidence  as  to  plaintiff's  earning  capacity,  in 
fixing  the  amount  of  damages:  West  Chicago  Street  R.  R. 
Co.  V.  Dougherty,  209  111.  241,  70  N.  E.  586.  Furthermore, 
this  testimony  only  related  to  the  amount  of  damages,  and 
had  no  bearing  on  the  question  whether  defendant  was  liable 
as  charged  in  the  declaration. 

It  is  the  duty  of  the  master  to  use  reasonable  care  to  fur- 
nish a  reasonably  safe  and  proper  place  for  the  servant  to 
work:  Illinois  Steel  Co.  v.  Ziemkowski,  220  111.  324,  77  N.  E. 
190,  4  L.  R.  A.,  N.  S.,  1161 ;  Donk  Bros.  Coal  Co.  v.  Thil,  228 
111.  233,  81  N.  E.  857.  Appellee's  duties  required  him  to  go 
to  all  parts  of  the  building  in  question.  The  planks  were  re- 
moved in  the  absence  of  appellee.  He  had  a  right  to  assume 
that  he  would  be  informed  by  his  master  of  any  unusual  dan- 
gers or  increased  hazards  that  had  been  created  at  the  plant 
during  his  absence.  It  was  the  duty  of  appellant,  in  the  ex- 
ercise of  ordinary  care,  to  warn  him  of  any  changes  which 
v\ould  increase  the  danger  of  his  employment,  so  that  he  might 
guard  against  the  new  hazard.  There  is  no  evidence  in  the 
record  that  tends  to  show  that  any  such  warning  was  given. 
The  evidence  tends  to  uphold  the  verdict  of  the  jury:  Iroquois 
Furnace  Co.  v.  IMcCrea,  191  111.  340,  61  N.  E.  79rDeering  v. 
Earzak.  227  111.  71,  81  N.  E.  1. 

We  find  no  reversible  error  in  the  record.  The  judgment 
of  the  appellate  court  will  therefore  be  affirmed. 


'J'he  Doctrine  of  Assumption  of  Risk  and  Contributory  Negligevce^ 
in  the  law  of  master  and  servant,  is  considered  at  length  in  the  notes 
to  Houston  etc.  Ry.  Co.  v.  De  Walt,  97  Am.  St.  Rep,  886;  Brazil 
Block  Coal  Co.  v.  Gibson,  98  Am.  St.  Rep.  314, 
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R.  HAAS  ELECTRIC  AND  MAXUFACTURTXC  CO:\I- 
PANY  V.  SPRINGFIELD  AMUSEMENT  PARK  COM- 
PANY. 

[236  111.  452,  86  N.  E.  248.] 

MECHANIC'S  LIEN — Improvements  by  Sublessee. — An  ownor 
of  land  who  gives  his  written  consent  to  improvements  by  a  suli 
Jessee  to  remain  upon  the  land  after  the  expiration  of  tlie  lease. 
subjects  his  interest  to  a  mechanic's  lien  for  labor  and  materials  fur 
nislied   fnr  the   iiiinrovciiicnts.      (p.   .300.) 

MECHANIC'S  LIEN— Apparatus  not  Placed  in  Structure. — A 
mechanic's  lien  cannot  be  allowed  for  fixtures,  apparatus  or  machinery 
without  proof  that  they  were  so  used  as  to  become  attaciied  to  or 
form  a  part  of  the  real  estate,      (p.  304.) 

MECHANIC'S  LIEN— Articles  not  Subject  of.— Items  for 
street-car  tickets  and  meals  for  the  superintendent  of  the  work,  and 
for  carboys  which  were  to  be  returned,  should  not  be  included  in  tiie 
amount  of  a  mechanic's  lien.      (p.  30(5.) 

MECHANIC'S  LIEN  —  Crediting  Payment  to  Nonlienable 
Items. — Where  a  contractor  credits  the  owner's  account  with  articles 
returned,  this  cannot  be  regarded  as  a  general  payment  which  equity 
will  apply  to  nonlienable  items,      (p.  307.) 

APPEAL — Facts  Dehors  Record. — A  Case  must  be  Deter.nuned 
in  a  court  of  review  v.pon  the  rec-rd  made  in  the  trial  coi.rt.  and 
facts  dehors  the  record,  only  bro"ght  to  the  a*terition  of  the  court 
b/  the  statement  of  counsel  in  their  briefs,  cannot  be  considered,  (p. 
307  ) 

APPEAL. — The  Finding  of  the  Master  in  Chancery  is  conclu- 
sive upon  the  parties  as  to  all  questions  wherein  it  is  not  e.xctpted 
to.      (p.  308.) 

APPEAL. — The  Constitutionality  of  a  Statute  Allowing  Attor- 
ney Fees  in  a  meeiianic's  lien  case  cannot  be  raised  for  the  lirst  time 
in  the  supreme  court,      (p.  30S.) 

Albert  Salzenstein  and  Graham  &  Graham,  for  the  appel- 
lants. 

Alonzo  Iloff  and  Barber  &  Barber,  for  the  appellees. 

453  VICKERS,  J.  This  i.s  a  bill  in  chancery  filed  by  the  R. 
Haas  Electric  and  Manufacturing  Company  (which  will  here- 
inafter be  designated  as  the  electric  eomj)any)  ag.iinst  tlie 
Springfield  Amnsenieat  Park  Company  (which,  for  conven- 
ience, is  hereinr.fter  called  the  park  company),  the  Peter  Vre- 
denbnrgh  Lumber  Company  (liereinafter  called  tlie  Inniber 
company).  Thomas  D.  Ilogan,  F.  Reisch  &  P.ros..  and  certain 
other  parties,  defendants,  to  enforce  a  mechanic's  lien. 

It  appears  from  the  bill  that  on  the  second  day  of  ^Jari-h. 
]006,  the  electric  company  entered  into  a  contract  willi  \h<' 
park  company  by  which  the  electric  company  cuntr.icted  t.. 
furnish  all  labor  and  material  for  electric  wiring,  nidtors.  ;k-- 
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cessories,  plumbing-,  piping,  etc.,  to  be  used  in  the  Springfield 
Amusement  Park  Company's  White  City  Park  of  Springfield, 
Illinois,  to  be  located  at  the  east  end  of  Capitol  avenue,  now- 
known  as  Reiseh's  Park;  that  said  materials  and  labor  were  to 
be  furnislied  at  the  regular  retail  prices;  that  in  consideration 
of  this  contract  the  electric  company  agreed  to  subscribe  for 
one  thousand  dollars  of  the  capital  stock  of  the  park  company, 
to  be  paid  for  in  material  and  labor,  provided  that  such  sub- 
scri])tion  did  not  exceed  forty  per  cent  of  the  total  amount  of 
the  materials  and  labor  furnished  by  the  electric  company. 
The  bill  avers  that  in  pursuance  of  such  contract  the  electric 
eompauy  furnished  all  labor  and  materials  for  electric  wiring, 
motors,  accessories,  plumbing,  **^-*  piping,  etc.,  used  in  the 
said  park  company's  White  City  Park  and  complied  in  all  re- 
spects with  the  said  contract,  and  that  such  material  and  work 
had  been  accepted  and  used  by  the  park  company.  The  bill 
alleges  that  there  is  due  the  electric  company  four  thousand 
two  hundred  and  ninety-seven  dollars  and  thirty-six  cents,  to- 
gether with  interest  from  July  5,  1906,  at  five  per  cent.  To 
said  bill  the  electric  company  attached  a  schedule  marked 
'"Exhibit  A"  and  made  the  same  a  part  of  the  bill,  which  pur- 
ports to  be  an  itemized  bill,  the  aggregate  of  which  is  the 
amount  above  stated.  The  several  corporations  and  individ- 
uals that  are  made  defendants  to  the  bill  are  alleged  to  have 
or  claim  some  interest  in  the  premises,  the  precise  nature  of 
which  is  alleged  to  be  unknown  to  the  electric  company.  It 
is  charged  that  the  interest  or  claim  of  the  several  defendants, 
if  any.  is  subject  to  the  lien  of  the  electric  company,  and  that 
all  of  said  parties  defendant  knowingly  permitted  the  park 
company  to  contract  for  and  receive  and  obtain  the  materials, 
labor  and  improvements  furnished  by  the  electric  company. 

The  lumber  company  answered  the  bill,  neither  admitting 
nor  denying  any  of  the  facts  upon  which  the  electric  company 
predicated  its  right  to  a  lien,  and  prayed  that  strict  proof 
might  be  re(|uired  as  to  all  such  facts.  The  lumber  company 
by  its  answer  set  up  a  claim  for  lien  in  its  behalf  for  lumber 
and  building  materials  furnished  by  said  lumber  company  to 
the  park  company  under  a  verbal  agreement  of  Ai)ril  30, 
190G.  The  lumber  company  also  agreed  to  subscribe  for  one 
thousand  dollars  of  the  capital  stock  of  the  park  company,  to 
be  paid  for  in  building  material.  To  its  answer  the  hunber 
company  attached  an  itemized  bill  showing  a  balance  due  it 
of  five  thousand  nine  hundred  and  twenty-six  dollars  and 
nineteen  cents,  for  which  sum  the  hunber  company  also  claims 
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a  lien  upon  the  prenii.ses  described  in  the  bill.  The  park  com- 
pany also  answered  the  bill,  in  which  it  denied  all  of  the  ma- 
terial averments  in  the  bill.  F.  Reiseh  &  Bros,  answered  the 
bill  and  disclaimed  all  knowledge  of  the  alleged  contract  or 
the  material  furnished  or  work  done  thereunder,  and  de- 
manded strict  proof  of  che  same.  They  set  "*"'  up  in  their 
answer  that  they  have  an  interest  in  said  i)reiiiis('s  as  sub- 
lessors to  the  park  company.  Thomas  D.  Ilogan  filed  an  an- 
swer to  the  bill,  in  which  he  claims  to  be  the  owner  in  fee 
simple  of  the  real  e-state  described  in  the  bill.  lie  denies  all 
the  averments  in  the  bill  in  so  far  as  the  same  affect  his  in- 
terest. Replications  to  these  several  answers  were  filed  and 
the  cause  was  referred  to  a  master  in  chancery  to  take  the 
proofs  and  report  his  findings. 

In  behalf  of  the  electric  company,  Rudolj)h  Ilaas,  the  pres- 
ident of  the  company,  testified  that  under  the  contract  offered 
in  evidence  the  electric  company  furnished  all  motors,  electric 
lights,  wiring  and  accessories,  which  were  properly  installed 
by  labor  furnished  and  paid  for  by  the  electric  com])any.  at  tlic* 
White  City  grounds  at  the  end  of  East  Capitol  avenue:  thai 
the  materials  were  furnished  and  work  done  in  various  build- 
ings, such  as  the  theater,  roller  coaster  and  other  buildings: 
that  more  or  less  work  was  done  on  all  the  buildings  in  the 
park.  This  witness  states  that  the  electric  company  complied 
with  the  contract  and  paid  all  workmen,  subcontractors  and 
materialmen  who  did  work  for  it  under  said  contract,  and  th" 
park  company  owed  the  electric  company  four  thousand  two 
hundred  and  ninety-seven  dollars  and  thirty-six  cents,  besidf^> 
the  interest,  less  the  amount  of  stock  subscribed  for  by  the 
electric  company. 

Herman  Armbruster,  who  superintended  the  electrical  con- 
struction for  the  electric  company,  also  testified  on  behalf  ol' 
the  complainant.  This  witness  testifies  that  the  work  was 
done  during  June  and  July,  1906.  In  reference  to  the  char- 
acter of  work  done  this  witness  says:  "We  worked  there  on 
the  entrance  building — entrance  gate — and  put  on  the  elec- 
trical sign  'White  City.'  That  was  put  right  in  front  of  the 
entrance,  on  the  woodwork  there.  We  put  the  sign  on  two 
buildings,  refreshment  stands,  pagodas,  sign  on  the  main 
stand,  dancing  pavilion,  bridge,  theater  (interior  and  ex- 
terior). i)oreh  around  the  old  building,  additional  lights  in 
the  kitchcM  and  rear  porch  on  the  rear  "*•'"  buildinir.  penny 
arcade,  shooting-gallery,  bowling-alley  and  pool,  rough  house, 
house  of  trouble,  fun  factory,  cave  of  the  winds,  roller  coaster, 
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photograph  gallery,  Japanese  bowling-alley,  three  ice-cream 
cone  stands,  throwing-the-ring  stand,  knock-the-baby-down 
stand,  the  out-houses,  wiring  for  fourteen  arcs  in  and  around 
the  park,  putting  up  bulTet  sign  on  porch  around  old  building, 
theater  sign  on  theater,  signs  on  the  penny  arcades,  shooting- 
gallery,  bowling-alley,  house  of  trouble,  fun  factor^-,  etc.  "We 
also  decorated  an  actual  tree,  called  the  'Christmas  Tree.' 
We  wired  that  complete.  We  furnished  three-light  clusters 
at  the  entrance  to  the  theater  and  one  five-light  cluster  at  the 
band  stand.  The  itemized  statement  attached  to  complain- 
ant's bill  is  complete.  They  were  all  delivered.  I  delivered 
most  of  them  myself. ' '  This  witness  testifies  also  that  during 
the  time  that  this  work  Avas  being  installed  Thomas  D.  llogan, 
the  owner  of  the  land,  was  frequently  out  there  and  witnessed 
the  work  going  on,  but  that  the  witness  had  no  conversation 
with  him. 

In  addition  to  the  testimony  of  these  two  Avitnesses  the  elec- 
tric company  introduced  a  lease  dated  October  29,  1903,  be- 
tween Thomas  D.  Ilogan  and  F.  Reisch  &  Bros,  for  the  thirty- 
eight  and  forty-four  hundredths  acres  described  in  the  bill, 
which  lease  is  for  five  years  from  November  1,  1903.  with  tlie 
privilege  of  renewing  for  five  years  additional.  The  lease 
provides  that  the  premises  are  to  be  occupied  for  saloon  and 
park  purposes  and  for  no  other  purposes  whatever.  The  lease 
];rovides  that  the  lessees  are  to  keep  the  premises  in  good  con- 
dition and  repair  and  pay  a  rental  of  seventy-five  dollars  per 
month.  The  lease  provides  that  the  lessee  should  not  assign 
or  sublet  without  the  written  consent  of  the  lessor.  Under 
date  of  April  1,  1906,  there  is  a  written  consent,  signed  by 
Thomas  D.  Ilogan,  to  the  subletting  of  said  premises  to  tlie 
said  park  company.  The  written  consent  to  the  subletting  re- 
cites that  the  park  company  should  have  the  right  to  make 
im])rovements  on  said  premises,  provided  that  all  improve- 
ments, '^'*'  alterations  and  additions  made  by  the  said  com- 
])any  should  remain  on  the  premises  at  the  expiration  of  the 
kase.  for  the  benefit  of  the  lessor.  This  was  all  the  evidence 
f»ft'ered  by  the  electric  company  in  support  of  its  bill,  except 
that  proof  of  a  solicitor's  fee  was  made  and  such  fee  allov.ed 
in  the  sum  of  one  hundred  and  sixty  dollars. 

On  behalf  of  the  lumber  company  evidence  Avas  offered 
proving  that  the  lumber  company  furnished  the  material  for 
Avhich  it  claims  a  lien.  There  is  no  serious  dispute  about  the 
lumber  company's  claim.  There  is  some  question  in  regard 
to  the  interest  allowed  the  lumber  company.     Evidence  was 
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also  submitted  in  regard  to  the  amount  of  a  reasonable  soli- 
citor's fee  for  the  lumber  comi)any,  and  one  hundred  and 
twenty-five  dollars  was  allowed  as  such  fee. 

Upon  this  evidence  the  master  in  chancery  found  that  the 
electric  company  was  entitled  to  a  lien  for  four  thousand  two 
hundred  and  ninety-seven  dollars  and  thirty-six  cents  and  that 
the  lumber  company  was  entitled  to  a  lien  for  four  thouisand 
one  hundred  and  eleven  dollars  and  seventy-three  cents,  after 
allowing  credits  about  which  there  is  no  dispute.  Xuiucrous 
objections  were  filed  before  the  master  by  Ilogan,  F.  lleisch 
&  Bros,  and  other  defendants,  all  of  which  were  overruled 
and  allowed  to  stand,  by  agreement,  as  exceptions.  The  de- 
cree of  the  court  sustained  the  nuister's  report  in  all  raspects 
and  established  a  lien  in  favor  of  the  electric  company  and 
the  lumber  company  for  the  amounts,  respectively,  found  due 
them  by  the  master.  The  court  in  its  decree  allowed  interest 
on  the  amount  found  to  be  due  the  lumber  company,  which 
was  added  by  the  court  to  the  amount  found  due  by  the  mas- 
ter, making  the  decree  in  favor  of  the  lumber  company  two 
hundred  and  six  dollars  and  ten  cents  more  than  the  amount 
found  due  by  the  master.  To  reverse  this  decree  the  park 
company.  Thomas  D.  Ilogan  and  others  sued  out  a  writ  of 
error  from  the  appellate  court  for  the  third  district,  where 
the  decree  of  the  circuit  court  was  affirmed  in  all  respects,  ex- 
c(pt  the  appellate  court  modified  the  decree  in  regard  to  the 
interest  allowed  on  the  sum  found  due  the  lumber  company 
by  the  master  in  chancery.  The  Springfield  "^^^  Amusement 
Park  Company  and  others  have  appealed  from  the  judgment 
of  the  appellate  court  to  this  court. 

1.  Appellant's  first  and  most  serious  contention  is.  that 
the  couit  erred  in  decreeing  a  lien  against  the  interests 
of  F.  Reisch  &  Bros,  and  Thomas  D.  Hogan,  appellants'  con- 
tention being  that  only  the  interest  of  the  park  company 
should  be  subjected  to  a  lien  for  these  improvements. 

Section  1  of  the  mechanic's  lien  law,  as  amended  in  IPO;! 
(Kurd's  Stats.  1905,  p.  1317),  provides:  "That  any  persnu 
who  shall  by  any  contract  or  contracts,  expressed  or  implied, 
or  partly  expressed  and  partly  implied,  with  the  owner  of  a 
lot  or  tract  of  land,  or  with  one  whom  such  owntr  has  author- 
i>ed  or  knowingly  i)ermitted  to  contract  for  the  improvenioiit 
of,  or  to  improve  the  same,  furnish  materials.  iixturo>.  ai>- 
paratus  or  machinery  for  the  purpo.se  of,  or  in  the  bnildiiiL'. 
altering,  repairing  or  ornamenting  any  house  or  other  buihl- 
ing shall  be  known  under  this  act  as  a  coutrarlur,  uji  I 
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shall  have  a  lien  upon  the  whole  of  such  lot  or  tract  of  land 
and  upon  the  adjoiniiij;  or  adjacent  lots  or  tracts  of  laud  of 
such  owner  coiislilutin-,'  the  same  premises  and  occupied  or 
used  in  connection  with  such  lot  or  tract  of  land  as  a  place 
of  residence  or  business." 

It  will  be  noted  that  under  the  language  of  this  statute  the 
owner  of  a  lot  or  tract  of  land  may  subject  it  to  a  lien  by 
either  making  a  contract  himself  or  authorizing  another  to. 
make  such  contract  for  him,  or  by  knowingly  permitting  an- 
other to  contract  for  the  improvements  upon  his  land.  By 
reference  to  the  evidence  set  out  in  the  statement  preceding 
this  opinion  it  will  be  seen  that  Thomas  D.  Hogan,  as  owner, 
expressly  consented  that  the  park  company  should  "^^^  have 
the  right  to  make  improvements  on  the  described  premises  on 
condition  that  all  improvements,  alterations  and  additions 
made  by  the  company  should  remain  on  the  premises  at  the 
expiration  of  the  lease,  for  the  benefit  of  the  lessor.  It  is 
true  that  the  particular  contracts  relied  on  as  the  basis  of  the 
liens  in  this  proceeding  are  not  referred  to  in  the  consent 
agreement  of  April  1,  1906.  Indeed,  there  is  nothing  said  in 
the  consent  agreement  about  contracts  that  might  be  made  by 
the  park  company  in  connection  with  any  improvements,  al- 
terations or  additions  that  such  company  might  undertake  to 
make.  The  writing  signed  by  the  owner  authorized  the  park 
company  to  '"make  improvements  on  said  described  prem- 
ises," which  necessarily  carries  with  it  a  permission  to  the 
park  company  to  make  such  contracts  for  labor  and  materials 
as  were  reasonably  necessary  in  the  making  of  the  authorized 
improvements.  The  authority  given  by  the  owner  to  the  sub- 
lessee to  make  improvements  is  not  limited,  either  as  to  the 
extent  or  character,  by  any  language  found  in  the  writing. 
The  owner,  no  doubt,  might  have  specified  the  character  of 
improvements  to  be  placed  on  his  land  and  have  limited  the 
cost  thereof,  but  in  the  case  at  bar  the  owner  did  not  see 
proper  to  place  any  limitations  whatever  upon  the  power  of 
the  park  company  in  this  regard,  and  he  will  therefore  not  be 
heard  to  complain  tluit  the  cost  is  excessive  or  the  character 
of  the  improvements  undesirable.  The  first  section  of  the 
mechanic's  lien  law  of  1895  made  the  interest  of  the  owner 
of  the  land  subject  to  a  lien  for  improvements  "knowingly 
permitted." 

In  the  case  of  Carr-y-Lombard  Lumber  Co.  v.  Jones,  187  111. 
203.  58  N.  E.  317.  this  court  held  that  a  lessor  who  stipnl.it.-s 
in  the  k-u^^e  for  the  ereetiuu  by  the  lessee  of  a  building  upon 
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the  demised  i)roniises,  wliioli  is  to  becoinf  tlio  propciiy  (;f  the 
lessor  upon  the  termination  of  the  lease,  by  expiration  or 
otherwise,  subjects  his  title  to  mechanies'  liens  arisinj^  from 
the  erection  of  the  building,  notwithstanding  the  lease  pr(j- 
vides,  '*^^  under  a  penalty  of  furfcilure,  that  the  lessee  shall 
permit  no  mechanics'  liens  to  attach  to  the  premises.  In  that 
case  this  court  reviewed  a  number  of  decisions  of  this  and 
other  states,  and  the  conclusion  was  there  reached  that  one 
who  agrees  with  another  that  he  shall  place  buildiui^s  or 
other  improvements  upon  certain  property  thereby  aiitiiori/cs 
or  knowingly  permits  such  other  to  improve  the  property, 
within  the  meaning  of  these  terms  as  used  in  the  mechanic's 
lien  law  then  in  force.  It  was  also  held  in  that  case  that  the 
clause  that  the  lessee  "shall  permit  no  mechanics'  liens  to 
attach  to  the  premises"  was  merely  a  covenant  on  the  part 
of  the  lessee  that  he  would  discharge  such  liens,  and  that  such 
clause  did  not  prevent  the  lien  from  attaching  as  between  the 
owner  and  the  party  entitled  thereto.  This  case  has  been  re- 
affirmed in  Crandail  v.  Sorg,  198  III.  48,  64  N.  E.  769,  and 
also  in  Sorg  v.  Crandail,  233  111.  79.  84  N.  E.  181. 

Under  the  rule  laid  down  in  the  foregoing  authorities  we 
are  of  the  opinion  that  there  was  no  error  in  holding  tliat 
these  improvements  had  been  knowingly  permitted  by  the 
owner  of  the  fee. 

2.  Appellants  contend,  under  their  second  point,  that  many 
of  the  items  in  the  respective  bills  were  not  for  matters  for 
v/hich  the  law  allows  a  lien.  Apparently  both  the  eleetrie 
company  and  the  lumber  company  proceetied  in  the  court  be- 
low upon  the  assumption  that  a  prima  facie  case  was  made 
out  by  proving  a  contract  and  the  delivery  of  the  material 
upon  the  premises  to  be  used  in  improvements  to  be  made 
thereon.  Section  7  of  the  lien  law  of  1903  provides,  among 
other  things:  "No  such  lien  shall  be  defeated  to  the  proper 
amount  thereof  because  of  an  error  or  overcharging  on  the 
part  of  any  person  claiming  a  lien  therefor  under  this  act. 
unless  it  shall  be  shown  that  such  error  or  overdiarLie  is  madr" 
Avith  intent  to  defraud;  nor  shall  any  such  lien  for  material 
be  defeated  because  of  lack  of  proof  that  the  material  aftoi- 
the  delivery  thereof,  actually  entered  into  the  construction  of 
such  building  or  improvement,  although  "^^^  it  be  shown  1li,i7 
such  material  was  not  actually  used  in  the  construction  o\  su-h 
building  or  improvement:  jirovidcd,  it  is  shown  that  sni'li  ma- 
terial was  delivered  either  to  such  owner  or  his  aucjit  f'tr  -u -h 
building  or  improvenieiit,  to  be  used  in  such  biiilJin;:'  or  !::i- 
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I)rovenl^nt,  or  at  the  plaee  where  said  building  or  improve- 
Jiient  was  being  constriu-ted,  for  the  purpose  of  being  used  in 
construction." 

By  reference  to  section  1  it  will  be  found  that  it  is  pro- 
vided that  a  lien  shall  be  allowed  in  favor  of  the  person  who 
shall,  under  the  cDuditions  therein  provided,  "furnish  ma- 
terials, fixtures,  apparatus  or  machinery  for  the  purpose  of, 
or  in  the  building,  altering,  repairing  or  ornamenting  any 
house  ....  or  sidewalk,"  etc.  This  section  of  the  statute  is 
more  comprehensive  than  the  language  quoted  above  from 
iicction  7.  Tlie  provision  that  it  shall  not  be  necessary  to 
prove  that  material  actually  delivered  to  the  owner  or  his 
agent,  or  at  the  place  where  such  building  or  improvement 
was  being  constructed,  was  actually  used  in  the  construction 
or  improvement,  is  limited  to  material,  and  does  not  extend 
to  "fixtures,  apparatus  or  machinery,"  for  which  a  lien  may 
be  established  under  section  1.  The  words  "fixtures,  ap- 
paratus or  machinery"  are  used  in  section  1  in  addition  to 
the  word  "materials,"  and  are  intended  to  designate  things 
for  which  a  lien  may  be  established  other  than  materials. 

Even  if  it  be  conceded,  which  we  do  not  decide,  that  under 
section  7  it  is  not  necessary  to  prove  that  material  delivered 
for  the  purpose  of  being  used  in  the  construction  of  a  building 
or  improvement  actually  entered  into  and  was  used  in  the 
building  or  improvement,  can  it  be  said  that  proof  of  the  mere 
delivery  of  fixtures,  apparatus  and  machinery  is  sufficient  to 
authorize  a  decree  establishing  a  lien,  without  any  proof  that 
such  fixtures,  apparatus  and  machinery  were  ever  used  in 
such  a  manner  as  to  become  attached  to  or  form  a  part  of  the 
real  estate  I  Commencing  with  the  case  of  Hunter  v.  Blanch- 
ard.  18  111.  318,  and  coming  "^"^  down  to  Compound  Lum- 
ber Co.  v.  JMurphy,  169  111.  343.  48  N.  E.  472,  this  court  held 
that  under  the  law  which  existed  prior  to  the  revision  of  1895 
tli(^  lien  c(nild  only  be  established  to  the  extent  of  materials 
actually  used  in  the  construction  of  the  building.  It  was  no 
doubt  to  meet  the  rule  of  law  thus  established  that  that  por- 
tion of  section  7  of  the  mechanic's  lien  law  of  1903  which  we 
have  quoted  was  enacted.  The  principle  underlying  the  cases 
which  limit  tlie  lien  to  the  extent  of  materials  actually  used 
in  the  construction  of  the  building  is,  that  it  is  contrary  to 
justice  to  bunion  real  estate  with  liens  to  pay  for  chattels 
which  in  no  sense  could  be  supposed  to  enhance  the  value  of 
the  real  estate,  liciice  wIkto  a  lien  was  sought  to  be  established 
for   fixtures,    apparatus   or   machinery,    it   was   necessary   to 
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allege  and  prove  tliat  the  lhing.s  for  which  a  lien  wa.s  claliiKHl 
were  so  attached  to  the  building  or  improvement  as  to  beeonui 
a  part  of  the  real  estate.  A  full  discussion  of  the  law,  illius- 
trated  by  many  citations  from  various  states  of  the  Union, 
will  be  found  in  27  Cyc,  page  38,  where  it  is  said  in  the  text: 
"Whether  or  not  machinery  is  within  the  lien  laws  usually 
depends  upon  whether  it  has  become  a  fixture.  If  it  is  sta- 
tionary and  firmly  attached  to  the  realty,  so  as  to  become  a 
part  thereof,  it  is  the  subject  of  a  lien,  otherwise  not."  In 
Drew  V.  IMason,  81  111.  498,  25  Am.  Rep.  288,  it  was  held  that 
furnishing  material  and  labor  in  placing  a  lightning-rod  on 
a  house  is  not  furnishing  materials  and  labor  in  building, 
altering,  repairing  or  ornamenting  a  house,  in  the  sense  those 
terms  ai'e  used  in  the  mechanic's  lien  law;  while  in  Dob- 
schuetz  V.  Ilolliday,  82  111.  371,  it  was  held  that  a  steam  en- 
gine, machinery  and  fixtures  attached  to  the  soil  by  a  lessee 
thereof  for  the  purpose  of  hoisting  coal  from  mines  situated 
thereon,  including  all  boxes  and  all  other  necessary  appli- 
ances connected  therewith,  become  a  part  of  the  lessee's  estate 
therein,  and  entitle  the  party  furnishing  such  engine  and  fix- 
lures  to  a  mechanic's  lien  against  the  estate  of  the  lessee  on 
account  thereof. 

•4«^  By  reference  to  the  electric  company's  bill  of  par- 
ticulars filed  with  and  made  a  part  of  its  bill,  it  will  be  seen 
that  a  very  large  number  of  the  items  which  enter  into  the 
aggregate  amount  of  its  claim  are  matters  for  which  no  lien 
should  have  been  established  without  proof  showing  in  what 
manner,  if  at  all,  they  w'ere  connected  with  the  real  estate 
upon  which  it  is  sought  to  establish  a  lien.  Thus,  in  the  claim 
of  the  electric  company  there  is  included  a  charge  of  five  hun- 
dred and  seventy-seven  dollars  and  fifty  cents  for  two  electric 
motors,  for  which  a  lien  is  claimed  and  allowed  without  any 
evidence  whatever  showing  that  these  machines  have  been  so 
installed  as  to  become  a  part  of  the  real  estate.  Included  in 
the  same  bill  are  many  other  items  for  which  no  lien  should 
have  been  allowed  without  proof  that  they  were  so  attached 
to  the  real  estate  as  to  become  permanent  fixtures,  or  that 
they  were  used  in  connection  with  the  proper  installation  of 
other  lienable  things.  As  illustrating  the  class  of  items  now 
under  consideration,  the  following  may  be  mentioned:  Sul- 
I)huric  acid,  carboys,  Westinghouse  knife  switch,  g;i.soline.  fuse 
blocks,  fuse  plugs,  fusable  knife  switch,  plug  cut-outs,  lamp 
cord,  lamps,  clusters  and  reflectors,  arc-lamp  pole  tops,  pules 
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and  candelabra  base  lamps.  These  items,  together  with  others 
of  like  character,  constitute  a  very  large  portion  of  the  claim 
of  the  electric  company.  By  reference  to  the  evidence  of 
Herman  Armbrnster,  Avho  superintended  the  installation  of 
all  of  this  work,  which  is  set  out  very  fully  in  the  statement 
preceding  this  opinion,  it  will  be  found  that  the  work  of  in- 
stalling these  improvements  was  put  upon  buildings,  refresh- 
ment stands,  pagodas,  signs,  dancing  pavilion,  bridge,  theater, 
arcade,  and  various  other  places  of  amusement  in  the  park. 
He  s;iys:  "We  decorated  an  actual  tree,  called  the  "Christ- 
nuis  Tree';  we  wired  that  complete";  that  light  clusters  were 
installed  at  the  entrance  of  the  theater  and  on  the  band-stand. 
It  is  utterly  impossible  to  tell  from  his  evidence  what  j)art 
of  this  work  is  for  lienable  matters  and  what  is  not,  and  there 
is  no  other  evidence  "***"*  in  the  record  bearing  on  that  ques- 
tion. There  is  also  included  in  the  electric  company's  bill  a 
number  of  items  for  street-car  tickets  and  meals  for  superin- 
tendent. We  are  unable  to  see  how  such  items  could  possibly 
become  the  basis  of  a  mechanic's  lien  under  the  contract  re- 
lied upon.  There  is  also  an  item  for  carboys  which  the  bill 
shows  were  to  be  returned.  This  item  was  improperly  in- 
cluded in  the  amount  of  the  lien. 

It  is  said  by  appellees  that  even  if  nonlienable  items  were 
included  in  the  electric  company's  claims,  there  have  been 
payments  made  which  the  court  ought  to  apply  in  discharge 
of  sueh  nonlienable  items  and  affirm  the  decree,  since  the 
amount  now  due  does  not  exceed  the  amount  for  which  the 
electric  company  is  clearly  entitled  to  a  lien.  This  view  was 
adopted  by  the  appellate  court,  and  resulted  in  an  aftirmance 
by  that  court  on  the  authorit}^  of  jNIonson  v.  ]\Ieyer.  190  III. 
105.  60  N.  E.  63,  and  Barbee  v.  Morris,  221  111.  382,  77  N.  E. 
589.  The  first  of  the  above-cited  cases  announces  the  rule 
that  equity  requires  the  debtor  to  pay  all  of  his  obligations, 
and  that  the  court  will  credit  a  payment  so  as  to  give  the 
creditor  the  best  security  for  the  debt  remaining  unpaid. 
The  case  of  Barbee  v.  Morris,  221  111.  382,  77  N.  E.  589. 
makes  application  of  this  equitable  rule  to  a  general  payment 
made  upon  a  building  contract  where  the  parties  have  not 
made  any  specific  ap]>lieation  thereof,  and  holds  that  a  court 
of  equity  may  properly  credit  the  payment  upon  the  contract 
so  a-s  to  include  an  item  for  extra  work  for  which  the  creditor 
would  not.  under  the  contract,  be  entitled  to  a  lien,  and  thus 
give  him  the  security  of  n  iiicclimiic's  lien  for  the  amount  re- 
maining un])aid.     AVithout  ipiestioniug  the  rule  announced  in 
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these  cases,  we  are  of  the  opinion  that  it  is  erroneously  ap- 
plied to  the  facts  in  this  case.  The  evidence  shows  that  the 
only  credit  entered  upon  the  bill  of  the  electric  coni[)any  prior 
to  the  decree  in  the  circuit  court  was  an  item  of  one  hundred 
and  fifty-ei,L!;ht  dollars  and  sixteen  cents  for  material  returned. 
The  method  of  bookkeeping  by  the  electric  company  was  to 
charge  all  items  that  were  furnished  ''**'"  under  the  contiact 
to  the  park  company  and  upon  the  return  of  any  items  a 
credit  was  entered,  thus  canceling  the  charge  made  for  such 
item.  If  the  return  of  these  goods  can  be  regarded  as  a  pay- 
ment at  all,  it  would  only  be  a  payment  of  the  amount 
charged  for  the  specific  articles  returned,  and  could  not  in 
any  view  be  regarded  as  a  general  payment,  which  a  court  of 
equity  would  apply  to  nonlienable  items,  within  the  equitable 
rule  announced  in  the  foregoing  cases.  If  the  material  re- 
turned was  of  a  class  for  which  a  lien  might  be  given  upon 
proof  of  its  mere  delivery,  such  lien  would  be  defeated  by 
the  voluntary  removal  of  the  material  by  the  contractor  from 
the  premises.  If  the  material  returned  was  lumber,  the  lien 
which  the  statute  gives  upon  proof  of  delivery  of  such  mate- 
rial at  the  place  of  the  improvement  could  not  be  transferred 
by  the  removal  of  the  lumber  to  other  items  for  which  the 
law  gives  no  lien.  The  return  of  material  to  the  amount  of 
one  hundred  and  fifty-eight  dollars  and  sixteen  cents  only 
had  the  effect  of  canceling  the  charge  made  for  the  items 
included  in  that  amount. 

There  is  a  statement  in  appellee's  brief  to  the  effect  that 
there  have  been  payments  made  on  this  decree,  aggregating 
about  two  thousand  five  hundred  dollars,  since  the  decree  was 
rendered  in  the  lower  court,  and  the  electric  company  seeks 
to  avail  itself  of  thi.s  fact  in  answer  to  the  alleged  error  com- 
mitted by  including  in  the  decree  nonlienable  items.  To 
this  contention  it  may  be  replied  (1)  that  the  case  must  be 
determined  in  a  court  of  review  upon  the  record  made  in 
the  trial  court,  and  we  cannot  take  into  consideriitiou  f;T;-ts 
dehors  the  record  that  are  brought  to  our  attention  by  tlie 
statement  uf  counsel  in  their  briefs;  (2)  the  state  of  the  rec- 
ord is  such  that  it  is  impossible  to  separate  the  liennblp  from 
the  nonlienalile  items,  and  until  such  items  are  separated  we 
cannot  tell  \vhat  the  amount  of  either  is.  There  are  no 
grounds  here  for  the  contention  that  the  error  ol  the  trial 
court  is  cured  by  the  application  of  payments  to  the  items 
erroneouslv  included  in  the  decree. 
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400  3  rpj^g  master  in  clmncery  found  the  amount  due 
the  lumber  company  to  be  four  thousand  one  hundred  and 
eleven  dollars  and  seventy-three  cents.  The  lumber  company 
filed  no  ob.jeetions  to  this  finding.  The  circuit  court  found 
the  amount  due  the  lumber  company  to  be  four  thousand, 
three  hundred  and  seventeen  dollars  and  eighty-three  cents, 
and  rendered  a  decree  for  that  amount.  The  court  obtained 
the  larger  amount  by  the  addition  of  two  hundred  and  six 
dollars  and  ten  cents  interest.  The  appellate  court  struck 
out  the  item  of  interest  and  affirmed  the  decree  in  favor 
of  the  lumber  company  for  four  thousand  one  hundred  and 
eleven  dollars  and  seventy-three  cents.  In  this  we  think  the 
appellate  court  is  clearly  right.  The  finding  of  the  master  in 
chancery  is  conckisive  upon  the  parties  as  to  all  questions 
wherein  the  finding  is  not  excepted  to :  Glos  v.  Hoban,  212 
111.  222,  72  N.  E.  1. 

Upon  evidence  heard,  an  attorney  fee  of  one  hundred  and 
twenty-five  dollars  was  allowed  the  lumber  company's  soli- 
citors. Since  this  case  was  heard  in  the  appellate  court,  this 
court,  in  the  case  of  Manowski  v.  Stephan,  233  111.  409,  84 
N.  E.  365,  has  held  that  portion  of  the  mechanic's  lien  act 
allowing  attorney  fees  for  the  lienor's  solicitors  unconstitu- 
tional. No  objection  or  exception  to  the  allowance  of  attorney 
fees  w^as  made  before  the  master  or  in  the  court  below,  nor 
was  the  constitutional  question  raised  until  the  case  reached 
this  court.  We  are  of  the  opinion  that  appellants  have  waived 
their  right  to  raise  this  question  by  failing  to  raise  it  in  the 
court  below,  and  if  it  had  been  so  raised  it  would  have  been 
waived  by  taking  the  case  to  the  appellate  court  instead  of 
bringing  it  directly  to  this  court. 

The  judgment  of  the  appellate  court  will  be  atfirmed  in  all 
respects  in  so  far  .as  the  same  relates  to  the  decree  in  favor 
of  the  lumber  company,  and  in  so  far  as  it  relates  to  the  elec- 
tric com.pany  the  decree  of  the  circuit  court  and  the  judgment 
of  the  appellate  court  are  reversed  and  the  cause  remanded 
to  the  circuit  court  for  further  proceedings  in  accordance 
with  the  views  herein  expressed. 

Reversed  in  part  and  remanded. 


Where  a  Building  is  Consfnirted  on  Land  with  the  Knowledge  of  the 
Ou-ner,  liis  interest  may,  under  the  laws  of  many  states,  be  suhjoct  to 
a  mechanic's  lion,  unless  he  gives  notice  that  he  will  not  be  responsible: 
Averv  v.  Clark,  87  Cal.  619,  22  Am.  St.  Rep.  272;  Title  Guarantee  Co. 
V.  Wrenn,  .35  Or.  62,  76  Am.  St.  Rep.  454. 

A  Materialman  has  a  Lien  for  Materials  Furnished  in  Good  Faith 
to    be    usi'd    in    tiie   construction   of   a    railidad,    though    in    fnr-t    th.n-    ;ire 
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not  so  uRoil:   LuttrcU  v.  Knoxvillc  etc.  R.   R.   Co.,   119   Tcnn.   492    I'^.l 
Am.  St.  Rop.  737. 

If  a  Manufacturer  ScUx  Brick  to  he  Used  in  the  Covstrnction  of  a 
Building,  and,  without  notice  to  him,  a  part  of  the  brick  is  Hold  by 
the  buyer,  the  manufacturer  has  no  right  to  a  mechanic's  lien  for  the 
part  sold,  but  ho  has  a  right  to  apply  payments  made  on  a'-coimt  by 
the  purclia^ier  to  the  unsecured  part  of  tlie  purchase  price:  Wardlow  v. 
Troy  on  Mill,  74  S.  C.  308,  114  Am.  St.  Kep.  1004. 


IIOUREN  V.  CHICAGO,  MILWAUKEE  AND  ST.  PAUL 
RAILWAY  COMPANY. 

[236  111.  620,  8C  N.  E.  611.] 

NEGLIGENCE — Cars  Blockading  Tire-engine  —  Spreading  of 
Flames. — Where  freight-cars  are  left  standing  on  a  crossing  so  as  to 
jirevent  the  tire  department  from  promptly  reaching  a  fire,  such  negli- 
gence may  be  regarded  as  an  intervening  and  concurrent  cause  of  the 
destruction  of  a  building  to  which  the  flames  spread,  and  the  railroad 
com[iany  may  be  held  liable  therefor.  It  is  no  excuse  tliat  police 
oillcers  who  were  present  knew  that  by  uncoupling  the  cars  and  re- 
leasing the  brakes  the  cars  would,  on  account  of  the  grade,  move  off 
the  crossing,     (p.   312.) 

NEGLIGENCE — Cars  Blocking  a  Crossing. — For  a  Railroad 
Company  to  Leave  Cars  Standing  on  a  Crossing  in  violation  of  statute 
is  negligence  as  a  matter  of  law.     (p.  314.) 

EVIDENCE  —  Judicial  Notice  of  Ordinance. — A  Municipal 
Court  may  take  judicial  notice  of  the  existence  of  an  ordinance  gen 
era]  in  its  nature  which  proliibits  railway  companies  leaving  their  cars 
on  a  crossing  for  a  longer  period  than  five  minutes,     (p.  314.) 

0.  W.  Dynes  and  John  A.  Russell,  for  the  appellant. 
Bates,  Harding  &  Atkins,  for  the  appellee. 

«2i  SCOTT,  J.  This  is  an  appeal  by  the  Chicago,  Mil- 
waukee and  St.  Paul  Railway  Company  from  a  jud.Liiuent  of 
the  branch  appellate  court  for  the  first  district  aflirming  a 
judjinnont  for  the  sum  of  six  hundred  dollars  recovered  by 
Thomas  F.  Houren  for  his  own  use  and  for  the  use  of  the 
Buffalo  Commercial  Insurance  Company,  appellee,  in  the 
municipal  court  of  Chicago,  in  an  action  for  daniaaes  for  the 
destruction  of  a  dwelling-house  owned  by  appellee,  by  fire, 
which  destruction  is  alleged  to  have  been  caused  by  the  neg- 
ligence of  appellant.  The  branch  appellate  court  granted  to 
appellant  a  certificate  of  importance. 

The  negligence  of  appellant  charged  by  appellee  is  set  out 
in  the  following  bill  of  particular  filed  in  the  nnrii.'in.il 
court:  "Plaintiff's  claim  is  for  loss  and  damage  bv  lire  su.s- 
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taiiiod  \>y  liim  to  his  U\<v\(i  building  which  formerly  stood 
on  rear  of  lot  12.  l)lock  21,  being  the  northwest  corner  of 
Sixty-third  and  JilDoniingdale  avenues,  Chicago,  Cook  county, 
Illinois  (Galewond ) ,  ;ind  wliich  was  destroyed  by  fire  on  the 
morning  of  October  3,  1906,  through  no  fault  or  neglect  of 
the  ])laiiititf,  but  by  reason  of  the  negligence  of  the  defendant 
ill  blocking  and  closing  of  the  crossing  at  Sixty-third  avenue 
and  said  defendant's  railroad  tracks,  in  the  said  city  of 
Chicago,  Cook  county,  Illinois,  by  leaving  and  permitting  to 
remain  across  said  public  highway  a  train  consisting  of  a 
large  number  of  freight-cars  belonging  to  or  in  the  charge, 
custody  and  control  of  the  defendant,  ^^^  whereby  the  fire 
department  of  the  said  city  of  Chicago  were  detained  and 
prevented  from  passing  over  said  public  highway  for  a  long 
space  of  time,  and  in  the  meantime  the  fire,  which  was  in  an 
adjacent  building,  was  communicated  to  the  plaintiff's  build- 
ing and  destroyed  and  damaged  same,  whereas  had  the  said 
fire  department  been  able  to  pass  over  said  crossing  upon  ar- 
riving tlicre,  the  fire  would  have  been  extinguished  before  it 
was  communicated  to  plaintiff's  property,  and  by  reason  of 
such  negligence,"  etc.  Ad  damnum  nine  hundred  and  fifty 
dollars. 

From  the  record  it  appears  that  the  building  in  question 
was  located  about  one  hundred  and  fifty  feet  west  of  Sixty- 
third  avenue,  on  the  north  side  of  Bloomingdale  road,  in  the 
(;ity  of  Cliicago.  It  was  a  small  frame  cottage.  On  the  west 
side  of  this  cottage  were  two  frame  cottages,  each  of  about 
the  same  size  as  this  one.  The  three  were  separated  by  spaces 
of  six  feet.  At  about  1:40  o'clock  on  the  morning  of  October 
3,  1906,  the  building  west  of  the  one  here  involved  was  dis- 
covered to  be  on  fire.  The  nearest  station  of  the  fire  depart- 
ment in  this  part  of  the  city  was  located  about  three  miles 
east.  AVithin  five  minutes  after  the  fire  was  discovered  an 
alarm  was  received  at  this  station,  and  the  men  of  the  depart- 
ment, with  an  engine,  hose-cart,  truck  and  other  appliances, 
started  at  once  for  the  fire.  Both  the  burning  building  and 
the  station  of  the  fire  department  were  located  on  the  south 
side  of  the  railroad  tracks  of  appellant,  which  ran  east  and 
west  througli  this  portion  of  the  city.  While  the  shortest 
route  from  the  station  to  the  fire  woTild  have  been  at  all  times 
<jn  the  south  sid(>  of  the  railway  tracks,  in  order  to  secure  a 
better  road  the  firemen  drove  north  on  Grand  avenue  until 
they  reached  a  street  north  of  appollniit's  tracks,  where  they 
turned  west,     "When  they  turned  smith  Ihey  came  to  a  cross- 
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ing-  of  the  appellant's  tracks  a  short  distance  nortli  of  tlie 
lire.  They  found  this  crossing  blockaded  by  box-cars  to 
which  no  enfjjine  was  attached,  extending  two  blocks  east  and 
(jne  block  west  of  the  crossing.  "^•*  The  cars  were  coupled 
together  and  the  brakes  were  set.  Evidence  was  offered  by 
apj)ellaut  which  tended  to  show  that  its  track  from  this  point 
ea.st  for  some  distance  was  considerably  downgrade,  and  that 
by  uncoupling  the  train  at  the  crossing  and  releasing  the 
brakes  on  the  cars  those  upon  and  east  of  the  crossing  would 
have  moved  east  without  the  aid  of  an  engine  and  the  crossing 
could  have  thus  been  opened.  With  the  firemen  at  the  cross- 
ing were  two  policemen,  who  testified  that  they  knew  of  these 
facts  and  had  seen  cars  moved  at  this  point  in  that  way.  The 
tire  apparatus  reached  the  crossing  at  ten  minutes  after  2 
o'clock.  The  firemen  immediately  notified  appellant  to  re- 
move the  cars  from  the  crossing,  and  it  was  about  thirty 
minutes  later  when  the  engine  of  the  appellant  arrived  and 
made  an  opening  at  the  crossing  to  let  the  firemen  through. 
In  the  meantime  Ilouren's  house  had  taken  fire  and  w^as  en- 
tirely destroyed  before  the  firemen  could  control  the  fire. 
This  house  took  fire  about  2:35  o'clock,  and  it  is  not  disputed 
that  if  the  crossing  had  not  been  blockaded  the  firemen  would 
have  reached  the  scene  of  the  fire  about  2:12  o'clock.  It  was 
a  damp,  foggy  night  and  there  was  no  wind  blowing.  Im- 
mediately east  of  the  burning  buildings,  on  the  corner  of  the 
same  block,  w^as  located  a  two-way  fire  hydrant,  to  which  the 
firemen  attached  hose  after  they  arrived. 

At  the  close  of  all  the  evidence  the  court  denied  the  motion 
of  appellant  for  a  directed  verdict.  A  number  of  errors  have 
been  assigned. 

®^^  In  support  of  the  motion  for  a  directed  verdict  it  is 
said  that  there  is  no  evidence  tending  to  show  that  the  ob- 
struction of  the  street  by  the  appellant  was  the  proximate 
cause  of  the  destruction  of  the  house  owned  by  Houren.  Par- 
agraph 77  of  chapter  114,  Hurd's  Revised  Statutes  of  190S, 
forbids  a  railroad  company  obstructing  a  public  hicrhway,  by 
stopping  any  train  thereon,  for  a  longer  period  than  ten 
m'.nutes.  A])pellant's  train  was  standing  over  the  street  in 
violiition  of  this  statute.  Appellant  regards  the  damages  ns 
being  too  remote  to  be  considered  the  proximate  result  of  lliis 
Violation  of  the  law,  and  contends  that  a  prudent  and  cxjut:- 
enced  man,  fully  acquainted  with  all  the  circumstances  wliirli 
existed  at  the  time  the  train  was  left  upon  the  street,  wduM 
not   have   thought  it   reasonable   that   the   house   in   qur>iiM!i 


812  American  State  Reports,  Vol.  127.        [Illinois, 

would  have  been  destroyed  by  fire  as  a  consequence  of  the  ob- 
struction of  the  street,  and  that  for  this  reason  the  damages 
are  not  such  as  could  be  recovered  on  account  of  the  unlawful 
act  in  question.  It  is  not  necessary  that  the  burning  of  this 
particular  house  could  have  been  foreseen.  It  is  only  dam- 
ages of  the  character  of  those  which  occurred,  to  wit,  damages 
by  fire,  that  must  have  been  within  the  range  of  the  conse- 
quences of  the  act  reasonably  to  be  expected.  It  seems  clear 
to  us  that  if  a  prudent  man  of  experience  had  reflected  upon 
the  probable  consequences  of  entirely  closing  up  this  street 
in  a  great  city  he  would  have  foreseen,  first,  that  to  so  close 
the  street  would  obstruct  and  delay  public  travel  thereon; 
second,  that  among  the  travel  liable  to  be  so  obstructed  and 
delayed  would  be  the  passage  of  teams,  engines  and  other  ap- 
pliances of  the  fire  department ;  third,  that  if  the  travel  of  the 
fire  department  was  so  obstructed  and  delayed,  any  fire  which 
the  men  of  the  department  were  seeking  to  reach  would  be 
more  extensive  and  do  greater  damage  than  if  the  obstruction 
and  delay  had  not  taken  place. 

**^^  It  is  then  contended  that  the  fire,  and  not  the  obstruc- 
tion of  the  street,  was  the  proximate  cause  of  the  destruction 
of  the  building.  The  fire  began  in  the  cottage  next  to  the 
one  here  involved,  and  the  fire,  in  fact,  did  destroy  the 
Houren  building;  but  if  the  obstruction  occasioned  the  delay, 
and  if  but  for  the  obstruction  the  fire  department  would  have 
been  able  to  control  and  extinguish  the  fire  before  it  reached 
this  building,  then  the  obstruction  is  to  be  regarded  as  an 
intervening  and  concurrent  cause  of  the  burning  of  the  build- 
ing, and  in  law  would,  with  the  fire  itself,  form  the  proximate 
cause,  and  appellant,  under  such  circumstances,  would  be 
liable  even  though  the  fire  might  be  regarded  as  the  primary 
cause:  City  of  Rock  Falls  v.  Wells,  169^111.  224,  48  N.  E.  440. 

It  is  then  said  that  the  policemen  who  were  present  at  the 
obstruction  when  the  fire  engine  reached  there  knew  that  by 
uncoupling  the  cars  and  releasing  the  brakes  the  cars  would, 
on  account  of  the  slope  of  the  track,  move  off  the  crossing 
without  any  propelling  force  other  than  the  force  of  gravity, 
and  that  appellant  could  not  be  expected  to  foresee  that  the 
policemen,  in  the  event  of  the  fire  department's  teams  and 
vehicles  approaching  the  crossing,  would  fail  to  adopt  this 
measure  to  get  the  cars  oi'f  the  street.  This  is  entirely  too 
far-fetched.  It  was  not  the  business  of  the  police  to  keep  the 
cars  off  the  street;  and,  besides,  there  is  nothing  in  this  rec- 
ord to  indicate  that  a  reasonable  man  might  not  have  supposed 
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that  the  result  of  so  setting  the  cars  in  motion  would  iwsult 
in  greater  disaster  than  would  the  delay  of  the  lire  dt;part- 
ment.  The  evidence  shows  that  when  the  teams  reached  the 
obstruction  they  had  been  running  several  miles  and  were 
very  much  exhausted.  There  is  proof  which  tends  to  show 
that,  passing  to  the  east  or  west  of  the  crossings  obstructed 
by  this  train  of  ears,  another  railroad  cros.sing,  over  Vvhich 
the  men  with  the  fire  equipment  could  have  passed  to  the 
south,  would  not  have  been  reached  until  they  had  gone  sev- 
eral blocks  from  the  **2''  crossing  at  which  they  waited.  The 
firemen  might  reasonably  have  expected  to  be  able  to  obtain 
the  assistance  of  an  engine  of  appellant  within  a  short  time 
to  remove  the  cars  unlawfully  upon  the  street. 

It  is  next  contended  that  there  is  no  proof  that  the  firpmen 
would  have  been  able  to  prevent  the  liames  destroying  the 
building  had  the  delay  not  occurred.  It  is  not  possible  to 
prove  absolutely  what  the  result  of  the  fire  department's 
efforts  would  have  been  had  the  progress  of  the  men  not  been 
delayed.  The  proof  is,  however,  that  a  fire  hydrant  belong- 
ing to  the  city  was  conveniently  located,  and  that  the  depart- 
ment, had  the  delay  not  occurred,  would  have  been  fully 
equipped  to  fight  the  fire  in  the  ordinary  way.  The  men, 
with  the  engine  and  other  appliances  of  the  fire  department, 
reached  the  blockade  not  later  than  2:10  A.  M.,  and  but  for 
the  obstruction  they  would  have  reached  the  fire  in  two  or 
tliree  minutes  thereafter.  The  Houren  cottage  did  not  take 
fire  earlier  than  2:30  A.  ]\I.,  and  except  for  the  unlawful  act 
of  appellant  the  fire  department  would  have  been  on  the  scene 
of  the  fire  at  least  seventeen  minutes  before  that  cottage  be- 
gan to  burn.  On  account  of  the  weather  conditions  the  fire 
burned  slowly.  The  cottages  were  small  wooden  buildings, 
fourteen  by  twenty  feet  in  dimensions,  and  a  story  and  a  half 
in  height.  We  fail  to  see  how  it  can  be  reasona1)]y  argued 
that  this  proof  does  not  tend  to  show  that  the  fire  department 
would  have  been  able  to  prevent  the  destruction  of  the  build- 
ing had  no  delay  occurred  at  the  crossing.  So  far  as  tliis  par- 
ticular question  is  concerned,  the  case  is  not  dili'eront  from 
Kiernan  v.  Metropolitan  C.  Co.,  170  Mass.  37S,  49  N.  E.  64S, 
where  the  fire  department,  in  attempting  to  attach  a  hose  {<> 
a  hydrant,  were  unable  to  do  so  on  account  of  certain  iirts 
of  the  defendant.  In  that  case  a  recovery  was  permitted  for 
property  which  might  have  been  saved  had  the  firemen  been 
able  to  promptly  connect  a  hose  with  the  hydrant.  Jind  there, 
as  here,  it  could  not  be  said  with  absolute  certainty  that  invy 
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v.-ould  have  been  able  to  ^"'-^  prevent  the  destruction  of  plain- 
tiff's property  had  no  interfereuce  occurred. 

It  is  urged  that  there  is  a  variance  between  the  proof  and 
the  statement  of  the  cause  of  action  filed,  in  reference  to  the 
location  of  the  property  which  was  destroyed.  No  such  vari- 
ance was  pointed  out  in  the  municipal  court,  where  the  diffi- 
culty, if  it  existed,  could  have  been  readily  obviated  by  an 
amendment.     The  point  will  therefore  not  be  considered  here. 

The  violation  of  the  statute  was  negligence  as  a  matter  of 
law.  In  this  respect  the  case  is  distinguished  from  those  upon 
which  appellant  principally  relies.  As  was  well  said  by  the 
branch  appellate  court  herein,  the  case  is  "as  if  the  defendant 
had,  at  the  moment  when  the  fire  department  was  about  to 
pour  a  flood  of  water  on  the  original  fire,  interposed  by  su- 
perior force,  directly  applied,  to  prevent  this  being  done  until 
too  late  to  save  the  plaintiff's  cottage."  The  motion  for  a 
peremptory  instruction  w^as  properly  denied. 

The  action  of  the  municipal  court  in  taking  judicial  notice 
of  the  existence  of  an  ordinance  of  the  city,  general  in  its 
nature,  Avhich  prohibited  appellant  leaving  these  cars  on  this 
crossing  for  a  period  longer  than  five  minutes,  is  challenged. 
Paragraph  317  of  chapter  74,  Kurd's  Revised  Statutes  of 
1908,  provides  that  the  municipal  court  shall  take  .judicial  no- 
tice of  such  ordinances.  Any  question  that  might  otherwise 
arise  as  to  the  validity  of  this  statute  has  been  waived  by  ap- 
pellant by  taking  the  judgment  of  the  appellate  court  upon 
other  alleged  errors. 

Complaint  is  made  of  a  statement  of  counsel  for  appellee 
in  regard  to  what  he  would  prove,  which  statement  was  made 
while  he  was  conducting  the  examination  of  a  witness.  It 
does  not  appear  that  the  trial  court  was  given  opportunity 
to  act  upon  any  objection  in  relation  thereto. 

The  defendant's  refused  instruction  No.  2  was,  in  sub- 
stance, the  same  as  defendant's  given  instruction  No.  7. 
Defendant's  refused  instruction  No.  3  was  designed  to  ad- 
vise *^''*  the  jury  of  the  considerations  to  be  given  weight  in 
determining  whether  the  blockade  of  the  street  was  the  proxi- 
mate cause  of  the  injury.  It  was  not  in  accord  with  the 
views  which  have  been  above  expressed  in  this  opinion,  and 
was  properly  refused. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


Wl.cre  a  Motormim  on  a  Street-ear  Negligently  Runs  Over  and   cuts 
a  fire-hose  which  is  playing  on  a  buruiiig  house,  thus  shutting  ofl;  the 
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srijijily  of  water  and  causing  the  firemen  to  lose  control  of  the  con- 
flagration, the  street-car  company  is  answerable  for  tiie  loss  of 
furniture  in  the  building,  on  the  ground  that  the  cutting  of  the 
hose  is  the  proximate  cause  thereof:  Little  Rock  etc.  Electric  Co.  v. 
McCaskill,  75  Ark.  133,  112  Am.  St.  Kep.  48. 


FLANAGAN  v.  WELLS  BROS.   COIMPANY. 

[237  111.  82,  86  N.  E.  609.] 

NEGLIGENCE — Duty  of  Subcontractor  in  Maintaining  Scaf- 
fold.— A  contractor  engaged  in  the  erection  of  a  building,  wiio  con- 
structs a  scaffold  to  protect  workmen  below,  owes  the  duty  to  see 
that  it  is  sufficient  for  that  purpose  and  to  remove  it  when  its  pur- 
pose is  accomplished,  and  not  permit  it  to  remain  in  an  unsafe  condi- 
tion,    (p.  317.) 

NEGLIGENCE-  Duty  of  Subcontractor  in  Maintaining  Scaf- 
fold.— Where  a  contractor  constructs  a  seafTold  and  leaves  it  in  an  un- 
safe condition,  so  that  when  an  employe  of  another  contractor  steps 
upon  it  a  piece  of  timber  falls  and  injures  the  emi)loye  of  still  another 
contractor,  the  question  whether  the  first  contractor  was  guilty  of 
negligence  which  was  the  proximate  cause  of  the  injury  is  for  the 
jury.     (p.  317.) 

NEGLIGENCE — Variance  Between  Pleading  and  Evidence. — 
Although  the  evidence  introduced  may  tend  to  jirove  negligence  of  a 
diiTerent  character  from  that  charged  in  the  declaration,  it  cannot 
be  excluded  on  the  ground  of  variance  unless  the  particular  variance 
is  jiointed  out.      (p.  318.) 

NEGLIGENCE — Duty  of  Subcontractor  in  Maintaining  Scaf- 
fold.— Where  a  contractor  is  negligent  in  the  construction  of  a  scaf- 
fold, without  which  an  accident  resulting  in  injury  to  an  employe  of 
another  contractor  could  not  have  happened,  the  concurring  act  of 
an  employe  of  a  third  contractor  contributing  to  the  injury  does 
not   relieve  the  first  contractor  of  liability,      (p.   318.) 

NEGLIGENCE — Duty  of  Subcontractor  to  Protect  Others  on 
the  Building.— One  engaged  in  the  construction  of  a  building  owes  to 
others  engaged  in  the  same  work  the  duty  of  exercising  care  to  do 
his  work  in  such  a  way  as  not  negligently  to  injure  them.     (p.  318.) 

Ralph  F.  Potter,  for  the  appellant. 

B.  J.  Wellman,  for  the  appellee. 

^*  DUNN,  J.  Appellee,  in  an  action  on  the  oase  for  per- 
sonal injuries  alleged  to  have  been  .su.slaiued  Ihrnuu'h  ap- 
pellant's negligence,  recovered  a  judgment  which  the  appel- 
late court  afhrmed,  and  the  appellant  has  appealed  to  this 
court. 

The  accident  in  which  the  injuries  complained  of  were  n^- 
ceived  occurred  during  the  erection  of  an  addition  to  a  build- 
ing in  which  appellant  was  contractor  for  the  nuison   work 
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and  the  Os(>ar  Daniels  Company  for  the  iron  and  steel  work. 
The  addition  was  north  of  the  old  building,  and  the  steel 
framework  on  the  south  of  the  addition  was  six  or  eight  feet 
north  of  the  north  wall  of  the  old  building.  In  order  to  con- 
nect the  frjiineuork  of  the  old  building  with  the  new  it  was 
necessary  to  cut  out  parts  of  the  north  wall  of  the  old  build- 
ing. The  dut}^  of  cutting  these  holes  in  the  old  wall  devolved 
upon  the  mason  contractor,  the  appellant,  and  in  order  to 
protect  the  workers  on  the  lower  floor  it  was  necessary  to  con- 
struct platforms  to  hold  the  material  taken  out  of  the  wall. 
The  appellant  had  constructed  such  platforms  as  the  work 
progressed  from  the  second  floor  up.  All  below  the  sixth  floor 
had  been  removed  at  the  time  of  the  accident.  It  was  in  con- 
nection with  one  of  these  platforms  on  the  sixth  floor  that  the 
accident  happened  to  appellee.  The  floor  of  the  platform  was 
composed  of  planks  ^^  about  eighteen  feet  long,  laid  parallel 
with  the  north  wall  of  the  old  building.  This  floor  was  sup- 
ported upon  planks  three  inches  thick,  twelve  inches  wide, 
and  about  eighteen  feet  long,  extending  from  the  brick  wall 
north  across  the  open  space  and  resting  upon  the  girder  in 
the  south  wall  of  the  addition,  but  not  reaching  the  second 
girder.  There  were  three  of  these  planks,  the  south  end  of 
the  east  one  of  ■which  was  let  into  an  opening  in  the  brick 
wall.  The  middle  one  only  reached  the  south  wall,  but  did 
not  rest  in  it.  The  west  plank  was  inserted  in  a  hole  in  tho 
brick  Avail,  but  upon  it  and  covering  its  entire  width  rested 
the  sill  of  a  derrick,  which  v>as  also  inserted  into  the  hole  in 
the  wall  and  wedged  there.  To  the  east  side  of  this  west 
plank  was  nailed  a  cleat  three  inches  thick,  to  which  the  floor 
planks  of  the  platform  were  nailed.  When  the  platform  was 
built  there  was  a  temporary  flooring  in  that  part  of  the  sixth 
floor  of  the  addition  adjoining  it  on  the  north,  and  heavy 
planks  were  piled  on  the  end  of  the  planks  of  the  platform 
projecting  north  of  the  iron  girder.  The  flooring  and  the 
piles  of  plank  had  been  removed  at  the  time  of  the  accident. 
The  plank  to  which  was  nailed  the  cleat,  on  which  the  west  end 
of  the  platform  rested,  belonged  to  Oscar  Daniels  Company, 
and  had  been  placed  there  to  support  the  derrick  with  which 
that  company  hoisted  the  beams  it  was  using  in  its  work. 
Appellant  completed  its  work  in  connection  with  this  plat- 
form and  then  the  Oscar  Daniels  Company  moved  its  der- 
rick to  a  floor  higher  up,  leaving  the  plank  on  which  the  der- 
rick had  rested.  The  Oscar  Daniels  Company  had  nothing 
to  do  with  this  scaff(~i]d.  and  tlie  duty  of  removing  it  was  that 
of  the  appellant.     Though  there  was  no  contract  between  ap- 
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pellant  and  the  Oscar  Daniels  Company,  it  was  customary 
for  the  employes  of  each  to  go  upon  the  scaffolds  of  the  other. 
On  the  day  of  appellee's  injury,  the  riv(>tiii<_,'  ^anj^  of  tlic 
Oscar  Daniels  Company  was  working  on  the  sixth  flour,  near 
this  platform.  There  was  a  bucket  of  water  on  the  plank  on 
which  the  derrick  had  rested,  near  **"  its  north  end,  and  one 
of  the  riveters  stepped  on  the  plank  to  get  it,  when  the  end 
of  the  plank  went  down  with  him.  lie  then  ran  south  toward 
the  other  end,  when  that  went  down,  the  plank  acting  as  a 
seesaw.  lie  finally  succeeded  in  reaching  a  solid  beam,  but 
the  southwest  corner  of  the  platfonn  sagged  down,  and  a 
piece  of  timber  fell  on  and  injured  the  appellee,  who  was 
working  in  the  basement  for  another  subcontractor.  After 
the  accident  the  timber  to  which  the  cleat  was  nailed  was 
found  turned  up  on  its  edge,  with  the  cleat  underneath. 

It  is  contended  that  the  jury  should  have  been  instructed 
to  find  a  verdict  for  the  defendant ;  that  there  is  a  variance 
between  the  declaration  and  the  proof;  that  two  instructions 
asked  by  the  appellant  were  improperly  refused,  and  that  the 
declaration  is  not  sufficient  to  sustain  the  verdict. 

The  object  of  the  platform  was  to  protect  the  workers  be- 
low. It  was  appellant's  duty  to  use  care  to  see  that  it  was 
sufficient  for  the  purpose,  to  remove  it  when  its  purpose  was 
accomplished,  and  not  to  permit  it  to  remain  in  an  unsafe 
condition.  There  is  evidence  at  least  tending  to  show  that 
after  the  removal  of  the  derrick  the  scaffold  was  unsafe,  and 
that  appellee  knew  the  derrick  would  be  moved,  and  that  its 
removal  would  affect  the  safety  of  the  scaffold.  There  is 
evidence  that  it  was  customary  for  the  iron  workers  to  walk 
uu  the  scaffold  of  the  appellant.  There  being  evidence  that 
the  scaffold  was  in  a  dangerous  condition,  that  appellant  knew 
or  ought  to  have  known  that  it  was  in  a  dangerous  condition, 
and  that  it  was  likely  to  be  walked  upon  by  the  employes  of 
the  Oscar  Daniels  Company,  it  might  have  anticipated  that 
the  result  would  be  an  injur}'  to  someone  beneatli  from  tlie 
falling  of  the  scaffold.  Whether  appellant  was  guilty  of 
negligence  which  was  the  proximate  cause  of  the  injury  was 
properly  left  to  the  jury. 

At  the  close  of  appellee's  evidence,  the  a()pellant  moved  to 
strike  the  evidence  out,  as  being  at  variance  with  the  ^'  al- 
legations of  the  declaration.  No  variance  was  particularly 
pointed  out,  no  statement  made  showing  the  particular  ob- 
jection, to  enable  the  appellee  to  amend  to  meet  it.  The 
eharge  was  that  the  appellant  caused  the  piece  of  timber  to 
fall,  striking  the  appellee.     The  evitlenee  introduced  was  for 
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the  purpose  of  showing  that  appellant  negligently  permitted 
the  piece  of  timber  to  fall.  The  motion  did  not  call  atten- 
tion to  this  specific  variance.  Though  the  evidence  intro- 
duced may  tend  to  prove  negligence  of  a  different  character 
from  that  charged  in  the  declaration,  it  cannot  be  excluded 
on  the  ground  of  variance  unless  the  particular  variance  is 
pointed  out.     The  court  did  not  err  in  overruling  this  motion. 

The  appellant  aslced  the  court  to  give  the  following  instruc- 
tion to  the  jury:  "If  you  believe,  from  the  evidence,  that  the 
j)latform  in  question  in  this  suit  was  built  by  Wells  Bros. 
Company  for  their  own  use  and  not  for  the  use  of  others,  in 
such  a  way  that  it  could  be  and  was  safel}'  used  by  them  for 
the  purposes  for  which  it  was  built,  and  that  afterward  Oscar 
Daniels  Company,  or  one  or  more  of  their  employes,  used 
the  platform  for  their  own  purposes  without  permission  or 
license  from  Wells  Bros.  Company,  and  while  so  using  it 
caused  certain  materials  to  fall  from  the  platform  and  injure 
the  plaintiff,  he  (the  plaintiff)  cannot  recover  for  such  in- 
juries from  Wells  Bros.  Company,  and  you  must  find  the  de- 
fendant not  guilty." 

It  was  properly  refused.  It  assumes  that  though  appellant 
was  guilty  of  negligence  in  the  construction  of  the  platform, 
■without  which  the  accident  could  not  have  happened,  yet  if 
tlie  concurring  act  of  another  contributed  to  cause  the  injury 
appellant  would  not  be  liable.  The  contrary  is  true:  Pull- 
man Palace  Car  Co.  v.  Laack,  143  111.  242,  32  N.  E.  285,  18 
L.  R.  A.  215;  Vniage  of  Carterville  v.  Cook,  129  111.  152,  16 
Am.  St.  Rep.  248,  22  N.  E.  14,  4  L.  R.  A.  721. 

The  substance  of  appellant's  refused  instruction  16  is  con- 
tained in  instruction  3  given  at  its  request. 

***  It  is  insisted  that  the  judgment  should  be  arrested  be- 
cause the  declaration  does  not  state  facts  showing  any  duty 
owing  by  the  appellant  to  the  appellee.  The  declaration 
alleges,  in  substance,  that  the  appellant  and  appellee's  em- 
ployer were  both  subcontractors  engaged  in  the  construction 
of  a  building,  and  that  while  appellee  was  so  employed,  work- 
ing in  and  about  said  building,  and  exercising  due  care  for 
his  own  safety,  the  appellant  negligently  caused  a  piece  of 
timber  to  fall  from  a  position  above  where  the  appellee  was 
working  and  strike  and  injure  him.  One  engaged  in  the 
construction  of  a  building  certainly  owes  to  another  engaged 
in  the  same  work,  and  exercising  due  care  for  his  own  safety, 
the  duty  of  exercising  care  to  do  his  work  in  such  a  way  as 
not  to  negligently  injure  the  other.  If  the  appellee  was  en- 
gaged in  his  work  and  using  due  care,  he  was  properly  at  the 
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place  where  he  was  injured,  and  it  was  appellant's  duty  to 
know  that  he  mif^ht  be  there  and  to  use  due  care  not  to  in- 
jure him.     The  declaration  wa.s  sufficient. 
The  judgment  is  affirmed. 


If  One  is  Guilty  of  Negligence  Without  Which  an  Injury  WonhJ  vnf 
have  Occurred,  it  does  not  affect  his  liability  llicrcfor  that  soiii.-  ;ict 
or  negligence  of  some  otlier  person  has  concurred  in  bringing  ahDur 
the  result  for  which  damages  are  claimed:  Christy  v.  Illliutt,  L!in 
111.  31,  108  Am.  St.  Rep.  196;  Siegcl-Cooper  &  Co.  v.  Tr<-ka,  218  111. 
n.lO.  10!)  Am.  St.  Rep.  .'^02;  Clark  v.  Patapsco  (nirino  Co..  144  X.  ('. 
()4,  119  Am.  St.  Rep.  931;  Burlc  v.  Creamery  Package  Mfg.  Co.,  !->'> 
Iowa,  730,  106  Am.  St.  Rep.  377. 

A  Person  Engaged  in  Erecting  a  Building  near  a  pu'.ilic  street,  ot 
near  premises  where  other  people  are  likely  to  be  in  the  exercise  of 
their  rights,  is  held  to  a  degree  of  care  commensurate  with  the  danger 
to  take  precautions  to  prevent  injury  from  the  falling  of  tools  or 
building  materials:  See  the  note  to  Weitzmann  v.  Barber  At-phalt  Co., 
123  Am.  St.  Rep.  570.. 


LANDBERG  v.  CITY  OF  CHICAGO. 

[237  111.  112,  86  N.  E.  638.] 

MUNICIPAL  CORPOKATION— Exclusive  Privilege  of  Remov- 
ing Manure. — While  a  city  may  regulate  the  collection  aiiU  removal 
of  manure,  it  has  no  authority  to  grant  a  monopoly  or  an  exclusive 
privilege  to  conduct  such  business  to  a  contractor  who  will  pav 
therefor,     (p.  323.) 

Edward  J.  Brunda^e,  Clarence  N.  Boord,  George  M.  Bag- 
by  and  Emil  C.  Wetten,  for  the  appellants. 

James  Turnock,  Robert  Redfield  and  Tolman,  Redfield  & 
Sexton,  for  the  appellee. 

"4  CART^\T?IGnT,  C.  J.  The  circuit  court  of  Cook 
county  overruled  the  demurrer  of  the  city  of  Chicago  and  it^ 
mayor  and  commis^^ioner  of  health,  the  appellants,  to  tho  bill 
in  equity  of  Christ  Landberg,  the  appellee,  for  an  injunction 
against  the  enforcement  of  an  ordinance  establishing  stations 
for  shipping  manure  from  said  city  and  giving  the  exriusiv? 
privilege  of  engaging  in  that  business  to  any  l)idder  whom 
the  mayor  and  commissioner  of  health  mia'lit  choose  to  coti- 
tract  with.  The  defendants  stood  by  their  doniun'er  and  l!ie 
court  entered  a  decree  in  accordance  with  tlie  prayer  of  th'- 
bill.  The  defendants  prayed  an  appeal,  and  the  eoui't  c.t- 
tified  that  the  validity  of  a  municipal  ordinance  \\as  in- 
volved ■^■'^  and  the  public  interest  re(iuircd  that  the  ca-i'  i -i 
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taken  directly  to  this  court.     The  appeal  was  allowed  and  the 
record  certified  to  this  court. 

The  material  facts  alleged  in  the  bill  and  admitted  by  the 
demurrer  are  as  follows:  The  complainant  was  engaged  in 
the  business  of  sliipping  manure  from  the  city  of  Chicago 
from  certain  fixed  places  or  stations  on  six  different  railroads 
and  had  been  so  engaged  for  about  seven  years,  loading  and 
shipping  an  average  of  forty  cars  per  week.  He  had  con- 
tracts with  numerous  persons  and  corporations,  by  which  he 
was  bound  to  remove,  and  did  remove,  from  their  premises, 
daily,  all  tlie  manure  that  had  accumulated.  He  had  com- 
plied with  all  ordinances  of  the  city,  regulations  of  the  de- 
partment of  health  and  orders  of  the  commissioner  of  health 
pertaining  to  the  conduct  of  his  business,  and  maintained  the 
same  in  a  sanitary  condition,  and  never  failed  to  have  man- 
ure removed  within  the  time  required  by  the  ordinances,  rules 
and  orders  of  the  city  and  health  department.  On  April  13, 
1908,  the  city  council  passed  the  ordinance  in  question,  pro- 
viding that  the  commissioner  of  health  should  designate  a 
requisite  number  of  stations  in  the  city,  adjoining  some  rail- 
way or  waterway,  for  the  purpose  of  receiving  and  shipping 
manure  which  might  be  deposited  at  such  stations.  The  ordi- 
nance divided  the  city  into  three  divisions  for  the  purposes 
of  the  ordinance,  and  authorized  the  commissioner  to  ad- 
vertise for  and  receive  bids  for  the  exclusive  privilege  of 
establishing  and  maintaining  such  stations  and  shipping  or 
removing  manure  therefrom.  The  bids  were  to  be  made 
separately  for  each  division  and  accompanied  by  a  certified 
check  for  two  hundred  dollars  to  secure  the  making  of  a 
contract,  and  the  commissioner  was  authorized,  with  the  ap- 
proval of  the  mayor,  to  enter  into  a  contract  with  some  re- 
liable and  responsible  bidder  giving  him  the  exclusive  right 
to  remove  manure  from  such  stations,  saving  to  the  owners  of 
domestic  animals  the  right  to  haul  manure  accumulating  on 
their  ^^^  premises  to  a  point  beyond  the  limits  of  the  city, 
or  to  gardens,  farms  or  lawns  within  the  city,  for  fertilizing 
purposes,  subject  to  rules  and  regulations  to  be  made  by  the 
commissioner.  The  ordinance  made  it  unlawful  for  an}'  per- 
son, firm  or  corporation,  other  than  the  party  to  whom  the 
commissioner  should  choose  to  award  the  contract,  to  use  any 
of  the  stations,  and  it  would  effectually  prevent  any  other 
person  from  engaging  in  the  business  of  shipping  manure, 
destroy  complainant's  business  and  compel  him  to  violate 
his  contracts. 
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A  citizon  has  a  right  to  pursue  any  lawful  avocation  whieli 
he  may  choose,  subject  only  to  such  restrictions  as  are  uei-es- 
.sary  fur  the  protection  of  the  public  health,  morals,  safety 
and  welfare:  City  of  Ciiicago  v.  Nctelier,  183  111.  104,  75  Am. 
St.  Rep.  93,  55  N.  E.  707,  48  L.  R.  A.  261.  To  the  fanner, 
manure  is  a  valuable  commodity,  and  the  collection,  slii[)piii^ 
and  sale  of  it  is  a  perfectly  legitimate  business,  in  whieh  the 
complainant  was  engaged,  shipping  about  forty  carh)ads 
weekly  from  the  cit}'  to  the  country.  It  is  a  business,  how- 
ever, which  might  be  conducted  in  such  a  manner  as  to  be 
offensive  and  injurious  to  the  public  health,  and  it  is  there- 
fore a  proper  subject  for  municipal  regulation.  Municipal 
corporations  may  exercise  such  powers  as  are  expressly  con- 
ferred upon  them  and  such  as  are  necessary  to  carry  into 
effect  those  expressly  delegated,  and  the  particular  provision 
of  the  city  charter  under  which  it  is  thought  the  ordinance 
ought  to  be  sustained  is  that  which  gives  the  city  council 
power  to  do  all  acts  and  make  all  regulations  which  may  be 
necessary  or  expedient  for  the  promotion  of  health  or  the  sup- 
pression of  disease.  The  charter  specifies  a  numl)er  of  things 
which  the  city  may  do  with  the  same  general  object  in  view, 
such  as  declaring  what  shall  be  a  nuisance  and  abating  it, 
directing  the  location  of  buildings  or  business  which  are  or 
may  be  offensive  and  compelling  the  cleansing  of  unwhole- 
some or  nauseous  places,  but  there  is  no  provision  for  doing 
the  specific  thing  attempted  by  this  ordinance.  If  the  legis- 
lative ^^''  branch  of  the  state  government  authorizes  the 
passage  by  a  municipality  of  an  ordinance  of  a  particular 
kind,  requiring  or  prohibiting  the  doing  of  a  specific  thing, 
the  judicial  department  cannot  declare  it  unreasonable  and 
on  that  ground  set  it  aside,  since  such  action  would  be  a 
substitution  of  judicial  judgment  as  to  reasonableness  for  the 
legislative  judgment  on  the  same  subject,  and  would  be  an 
encroachment  upon  the  legislative  power,  but  if  a  general 
power  is  given  to  a  municipal  corporation  to  act  on  a  par- 
ticular subject,  the  courts  assume  that  the  legislative  intent 
is  that  the  power  shall  be  exercised  in  a  reasonable  manner. 
If  the  legislature  expressly  authorizes  the  doing  of  a  certain 
thing  or  the  passage  of  an  ordinance  of  a  certain  characUr, 
the  courts  can  only  declare  it  void  if  it  is  in  coufiiet  with  the 
will  of  the  people  as  expressed  in  the  constitution,  but  where 
the  authority  is  not  expressly  given,  it  is  the  duty  of  til'' 
courts  to  determine  whether  the  general  authority  is  rea-^un- 
ably  exercised.  The  powers  of  municipal  corporations  a.i'e 
conferred  f()r  tlie  benefit  of  the  entire  body  of  the  inhabiianis, 

Am.  St.  Kop.,  Vol.  1-J7 — 21 
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and  ordinances  passed  under  a  general  power  must  be  reason- 
able, and  not  vexatious,  unc(iual  or  oppressive:  City  of  Chi- 
cago V.  KumptT,  45  111.  90,  92  Am.  Dee.  196.  The  removing 
of  manure  from  the  city,  and  the  sanitary  handling  and 
I)r()per  care  of  the  same  while  at  shipping  stations  within 
the  city,  have  a  sul)stantial  relation  to  the  promotion  of  health 
and  sui)pression  of  disease.  Accumulations  of  manure  may 
be  fairly  regarded  as  inimical  to  the  public  health,  and  no 
doubt  the  city  maj^  require  the  removal  of  the  same,  regulate 
tlic  conduct  of  the  business,  prescribe  penalties  for  the  in- 
fraction of  reasonable  rules  and  regulations,  require  a  license 
of  persons  proposing  to  engage  in  the  business,  and  compel 
them  to  give  adequate  security  for  the  observance  of  the 
ordinances  and  regulations  of  the  city.  It  would  subserve  the 
health  of  the  community  to  compel  the  removal  of  all  manure 
within  a  specified  time;  to  establish  shipping  stations  at  suit- 
able places  convenient  ^^^  to  railway  or  water  transporta- 
tion ;  to  require  security  for  obeying  all  proper  regulations, 
and  to  require  the  removal  of  the  manure  from  the  shipping 
stations  within  a  limited  time ;  but  the  provision  for  an  ex- 
clusive privilege  to  one  person  upon  his  paying  the  amount 
bid  therefor  has  no  relation  whatever  to  the  authority  con- 
ferred upon  the  city.  The  grant  of  a  monopoly  having  no 
legitimate  relation  to  the  purpose  to  be  accomplished  by  an 
ordinance  is  offensive,  and  renders  an  ordinance  unequal 
and  unreasonable  as  between  citizens. 

There  have  been  a  number  of  cases  where  the  grant  of  a 
monopoly  for  the  removal  of  garbage,  dead  animals  or  other 
substances  constituting  a  menace  to  public  health  have  been 
sustained,  but  ordinances  were  expressly  authorized  by  the 
charter  of  the  city  or  the  monopoly  was  essential  to  accom- 
plish the  intended  purpose.  In  AValker  v.  Jameson,  140  Ind. 
591,  49  Am.  St.  Rep.  222,  37  N.  E.  402,  39  N.  E.  869,  28  L. 
R.  A.  679,  683,  a  contract  of  the  city  of  Indianapolis  clothed 
the  contractor  with  the  exclusive  right  and  obligation  to  re- 
move the  garbage  from  the  premises  of  all  persons  in  said  city 
and  to  transport  the  same  through  the  streets  thereof  to  the 
crematory.  The  contract  fixed  the  price  for  removal  of 
garbage  and  permitted  the  contractor  to  collect  the  same  from 
the  householder,  and  the  question  whether  the  contract  was 
valid  arose  between  a  property  owmer  and  the  contractor. 
It  was  expressly  authorized  by  the  charter.  In  Smiley  v. 
McDonald,  42  Neb.  5,  47  Am.  St.  Rep.  684,  60  N.  W.  355,  27 
L.  R.  A.  540,  the  suit  was  by  a  citizen  and  taxpayer  of  the  city 
of  Omaha  to  restrain  the  defendant  from  proceeding  under  a 
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contract  with  the  city  providing  for  the  removal  of  garbaj^p, 
offal,  night  soil,  dead  animals,  etc.,  from  the  city,  and  the 
contract  was  within  the  strict  letter  of  the  city  charter.  Tfie 
same  is  true  of  the  Slaughter-house  ease  (16  Wall.  36,  21  L. 
ed.  394),  as  was  pointed  out  in  Iluesing  v.  City  of  Roek  Is- 
Innd,  1L>8  111.  465,  15  Am.  St.  Rep.  129,  21  N.  E.  558.  Ca.ses 
of  that  character  do  not  involve  the  question  with  which  we 
are  concerned  in  this  case.  The  question  here  is  whether  an 
ordinance  granting  an  exclusive  privilege  to  some  contrai.'tor 
who  ***  will  pay  for  it,  with  the  effect  of  destroying  the 
complainant's  legitimate  business,  is  reasonable.  To  hold 
it  unreasonable  does  not  impair  the  power  of  the  city  of  Chi- 
cago in  any  respect  to  perform  all  its  legitimate  functions 
for  the  preservation  of  the  public  health,  all  of  which  may  be 
performed  without  unreasonably  interfering  with  individual 
rights. 

Without  considering  other  questions  argued  by  counsel,  we 
must  hold  the  ordinance  void,  as  being  an  attempted  un- 
reasonable exercise  of  the  general  power  given  to  the  city  to 
do  all  acts  and  make  all  regulations  which  may  be  necessary 
or  expedient  for  the  promotion  of  health  or  the  suppre^ision 
of  disease. 

The  decree  of  the  circuit  court  is  affirmed. 


The  Power  of  a  City  to  Grant  an  Exclusive  Privilege  or  crpate  a 
monopoly  for  the  removal  of  garbage  and  other  noxious  suhstaiicos 
ig  discussed  in  Her  v.  Jtloss,  61  Neb.  710,  97  Am.  St.  Kep.  U7G,  and 
note  thereto. 


SINGS  V.  CITY  OF  JOLIET. 

[237  III.  300,  86  N.  E.  6G3.] 

NUISANCES — Abatement  of  House  Infected  with  Smallpox. — 
A  city  may  by  ordinance  declare  a  specified  building,  which  is  im- 
]ircgiiated  with  smallpox  germs,  to  be  a  nuisance,  and  provide  for  its 
summary  destruction,     (p.  327.) 

NUISANCE  —  Definition  and  Classification. — Xuisances  may 
thus  be  classified:  First,  those  which  in  their  nature  are  nuisances 
per  se  or  are  so  denounced  by  the  common  law  or  by  statute:  second, 
those  which  in  their  nature  are  not  nuisances  but  may  becoin;'  so  by 
reason  of  tlieir  locality,  surroundings  or  tiie  manner  in  whicii  they 
may  be  conducted,  managed,  etc.;  third,  those  -whicli  in  their  nature 
may  be  nuisances  but  as  to  which  there  may  be  honest  dilii.-i'.-nrc-s  vi 
opinion  in  impartial  minds.     ([>.  327.) 

CONSTITUTIONAL  LAW.— In  the  Exercise  of  the  Police 
Power  the  comniand,  '"so  use  your  own  proj  cr:y  ;.s  hm-,  •  i^  i:i;i:-.' 
others."  ;ind  tlie  maxim,  "th(^  sufcty  of  the  ]""i|i!e  is  the  sv:;oa:c' 
law,"  arc  to  be  observed  ai^d  y;i\'en  cli'cct.      ^p.  ol'^.j 
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NUISANCES — Abatement  Without  Notice. — A  city  may  au- 
thorize the  dostruction,  without  notice  to  the  owner  or  opportunity 
for  hearing,  of  a  building  infected  with  smallpox  germs,    (p.  328.) 

NUISANCES. — The  Determination  by  a  City  Council  that  a 
certain  building  is  a  nuisance  is  not  conclusive,  but  the  question  re- 
?nains  oixn  aiul  may  bo  adjudicated  in  a  suit  by  the  owner  against 
the  city  for  the  destruction  of  his  property,      (p.  328.) 

NUISANCES — Liability  of  City  for  Abatement. — If  a  city 
■'iMUH'il,  in  the  exercise  of  its  power  to  declare  and  abate  a  nuisance, 
destroys  property  which  in  fact  is  not  a  nuisance,  the  municipality 
may  be  held  for  tlie  damages  sustained  by  the  owner,      (p.  329.) 

NUISANCES — Abatement  of  a  House  Infected  with  SmaUpox. 
A  city  cannot  authorize  the  summary  destruction  of  a  building  in- 
fected with  smallpox  germs,  unless  it  is  so  located  and  in  such  a 
condition  that  the  danger  to  the  public  health  therefrom  cannot  be 
obviated  by  less  drastic  measures,     (p.  329.) 

Artlmr  B.  Cowing  and  E.  C.  Hall,  for  the  plaintiffs  in 
error. 

Iiobert  W.  Martin,  city  attorney,  and  T.  F.  Donovan,  for 
the  defendant  in  error. 

301  SCOTT,  J.  On  July  11,  1906,  Mary  Sings,  Edith  G. 
Evans.  America  Miller,  Alcyone  Lewis,  Arvilla  A.  Withrow 
and  William  Bissell,  plaintiffs  in  error,  brought  an  action  in 
the  circuit  court  of  Will  county  against  the  city  of  Joliet,  de- 
fendant in  error,  for  damages  for  the  destruction  by  defend- 
ant in  error  of  an  apartment  house  and  its  contents  owned 
by  plaintiffs  in  error  in  said  city. 

The  declaration  contains  four  counts.  The  first  two  will 
not  be  set  out,  for  a  reason  which  appears  from  the  opinion 
whieli  follows.  The  third  count  alleges  that  on  July  11,  1901, 
the  phuutiffs  in  error  were  the  owners  and  in  possession  of  a 
certain  lot  located  in  the  city  of  Joliet  and  a  two-story  frame 
building,  with  appurtenances  thereto,  located  thereon;  that 
at  the  time  aforesaid,  and  for  a  long  time  prior  thereto,  they 
had  occupied  tlie  said  frame  building  as  a  home  and  for  tene- 
ment purposes;  that  defendant  in  error  at  said  time,  acting 
by  means  of  the  common  council,  contriving  unlawfully  to 
injure  the  plaintiffs  in  error  in  their  possession,  use,  occupa- 
tion and  enjoyment  of  said  premises,  on  July  8,  1901,  passed 
and  enacted  a  certain  ordinance,  w^hich,  with  the  title  thereof, 
is  in  words  and  figures  following: 

"An  ordinance  to  condemn  as  a  nuisance  the  wooden  build- 
ing l<nown  as  the  Bissell  House,  situate  on  lot  1,  in  block  6, 
in  that  part  of  tlu^  city  knowti  as  East  Joliet,  and  to  authorize 
and  direct  tlie  dcylruclion  of  the  same  and  its  contents. 
"Be  it  ordained  by  the  city  council: 

"Sec.  1.  That  whereas  a  certain  building  known  as  the 
Bissell  House,  situate  on  lot  1,  in  block  G,  of  that  part  of  the 
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city  of  Joliet  known  as  East  Jolid,  in  the  city  of  Joliet, 
county  of  Will,  and  State  of  Illinois,  for  some  time  past  has 
been,  and  still  is,  occupied  by  a  large  number  of  persons,  all 
of  whom  are  more  or  less  exposed  to,  infected  by  and  suffer- 
ing with  the  dread  contagious  and  infectious  disease  known 
as  smallpox;  and  whereas,  the  said  Bisscll  ^^^  House  is  now 
thoroughly  impregnated  with  the  germs  of  said  disease ;  and 
whereas,  the  said  Bissell  House  is,  by  reason  of  its  old  age, 
present  state  of  deterioration  and  otherwise  in  such  condi- 
tion that  it  cannot  be  successfully  disinfected  so  as  to  wholly 
destroy  the  said  germs,  in  consequence  of  which  it  is  extremely 
dangerous  and  detrimental  to  the  health  of  the  citizens  and 
residents  of  the  said  city  of  Joliet,  and  that  necessity  exists 
for  prompt  action  to  prevent  the  spread  of  such  contagious 
disease,  therefore,  and  by  reason  of  all  of  which,  the  said 
Bissell  House  is  hereby  declared  to  be  a  public  nuisance  and 
condoinned  to  destruction  as  such,  as  hereinafter  provided. 

"See.  2.  It  shall  be  the  duty  of  the  health  commissioner  of 
said  city  to  remove  all  occupants  of  said  Bissell  House  to  the 
pesthouse,  or  some  other  place  temporarih-  to  be  used  as  a 
place  of  isolation,  within  three  days  after  the  adoption  and 
going  into  effect  of  this  ordinance. 

"Sec.  3.  That  after  the  removal  of  the  said  occupants,  as 
aforesaid,  the  superintendent  of  streets,  health  commissioner 
and  fire  marshal  of  said  citj^  shall  tear  down,  or  cause  to  be 
torn  down,  the  said  Bissell  House.  They  shall,  moreover, 
wholly  destroy,  by  fire,  all  of  the  debris  and  contents  of  said 
Bissell  House,  impregnated  or  exposed  to  impregnation  witli 
the  germs  of  said  disease  and  not  capable  of  a  thorough  and 
successful   disinfection." 

That  defendant  in  error,  by  virtue  of  said  ordinance,  de- 
clared said  premises,  the  building  and  houses  th(^reon,  l)y 
reason  of  infectious  diseases  therein,  to  wit,  smallpox,  to  be 
a  public  nuisance,  without  any  authoritative  investigation  be- 
forehand or  the  finding  of  any  jury  that  the  same  was  so  in- 
fected as  to  be  inimical  or  a  menace  to  the  welfare  of  the 
public,  and  when  the  same  was  not  then  and  there  incapable 
of  disinfection  and  was  not  a  nuisance  or  menace  to  the  pub- 
lic; that  defendant  in  error,  without  notice  to  plaintiffs  in 
error,  or  compensation  paid  to  them,  or  any  finding  or  awaid 
of  damages  to  plaintiffs  in  error,  or  ^^•'*  any  offer  by  said  cily 
to  reimburse  them,  proceeded  to  and  did  condemn  said  buiM^ 
ings  to  be  destroyed,  etc.;  that  defendant  in  error,  actini:  by 
its  servants  and  officers  and  by  virtue  of  the  ant]i(>r;!}-  ii'  s.iid 
ordinance,  entered  upon  said  premises  without  leave  or  liccu.-e 
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and  against  the  will  of  plaintiffs  in  error,  and  without  com- 
pensation to  them,  and  destroyed  the  said  building  and  its 
appurtenances  with  fire,  to  the  damage  of  plaintiffs. 

The  fourth  count,  in  addition  to  the  allegations  of  the  third 
count,  alleges  the  value  of  the  annual  rental  on  the  building 
to  bo  six  hundred  dollars;  that  it  was  lawfully  erected  and 
maintained  for  dwelling  and  tenement  house  purposes  and 
was  not  a  nuisance  nor  dangerous  to  the  public  health;  that 
it  was  unnecessarily  and  arbitrarily  condemned  and  destroyed 
by  the  city  under  said  ordinance,  without  notice  to  plaintiffs 
and  without  legal  proceedings  first  being  had  or  compensation 
being  paid  to  them,  as  required  by  law  and  the  constitution ; 
that  the  said  city,  by  eminent  domain  or  some  other  proceed- 
ing, should  have  had  the  protection  of  some  court  or  its  order 
before  taking  and  destroying  such  property,  and  that  it  was 
the  duty  of  said  city  not  to  utterly  destroy  said  property,  but 
to  undertake  to,  and  to,  fumigate  and  disinfect  the  same,  and 
save  and  keep  from  destruction  so  much  thereof  as  might  be 
of  value  or  use  in  the  construction  of  another  building.  The 
ad  damnum  was  placed  at  five  thousand  dollars. 

To  the  declaration  defendant  in  error  filed  a  demurrer, 
which  was  sustained  by  the  court  on  January  10,  1908. 
Plaintiffs  in  error  elected  to  stand  by  their  declaration,  and 
judgment  was  entered  against  them  for  costs  and  the  suit 
dismissed.  To  review  the  judgment  of  the  circuit  court  the 
plaintiffs  in  error  have  sued  out  a  writ  of  error  from  this 
court,  and  it  is  contended  by  them  that  the  court  erred  in 
sustaining  the  demurrer  and  in  entering  judgment  against 
them. 

308  ^^Q  regard  the  first  and  second  counts  as  fatally  de- 
fective. It  is  unnecessary  to  discuss  them  in  view  of  our 
conclusions  as  to  the  sufficiency  of  the  remaining  counts.  In 
what  is  hereinafter  said  regarding  the  narratio,  reference  is 
had  only  to  the  third  and  fourth  counts. 

Section  2  of  article  2  of  the  constitution  of  the  state  pro- 
vides that  no  person  shall  be  deprived  of  property  without 
due  process  of  law.  Plaintiffs  in  error  insist  that  when  that 
clause  is  given  proper  meaning  it  appears  therefrom  that  the 
city  was  without  lawful  authority  to  pass  the  ordinance  made 
a  part  of  the  declaration  and  to  do  the  acts  charged  by  that 
pleading. 

The  seventy-fifth  section  of  paragraph  62,  chapter  24, 
Kurd's  Revised  Statutes  of  1907,  provides  that  the  city  coun- 
cil shall  have  power  "to  declare  what  shall  be  a  nuisance  and 
to  abate  the  same;  and  to  impose  fines  upon  parties  who  may 
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create,  continue  or  suffer  nuisances  to  exist."  By  the  seventy- 
eighth  paragraph  of  the  same  section  the  council  is  authorized 
to  do  all  and  make  all  regulations  necessary  or  e.vpedient 
for  the  promotion  of  health  or  the  suppression  of  disease. 
The  position  of  the  city  is,  that  it  had  authority  to  do  every- 
thing charged  against  it  by  the  declaration  under  and  by 
virtue  of  these  two  sections  and  under  and  by  virtue  of  its 
general  police  power. 

Plaintiffs  in  error  first  object  that  the  city  was  without 
power  to  pass  an  ordinance  which  had  application  only  to  the 
property  involved  in  this  suit;  that  the  power  given  to  de- 
clare a  nuisance  mu.st  be  exercised  by  an  ordinance  general  in 
its  character,  operating  uniformly  upon  all  persons  and  u[)nu 
all  property  of  the  same  character  within  the  city.  While  tlie 
precise  steps  necessary  to  be  taken  by  the  city  in  declaring 
a  thing  to  be  a  nuisance  have  never  been  pointed  out  by  this 
court,  we  are  of  opinion  that  the  city,  in  the  exercise  of  its 
police  power,  if  the  emergency  existed,  as  it  appears  to  have 
existed  from  the  recitals  of  the  ordinance,  ^^^*  had  the  power 
to  declare  the  existence  of  the  nuisance  by  the  ordinance 
which  it  passed,  provided  the  location  and  condition  of  the 
building  were  such  that  the  method  ordained  was  the  only  one 
which  could  in  reason  be  used  that  would  be  effective  in  pre- 
venting the  spread  of  the  disease.  Many  cases  can  readily  be 
imagined  in  which  the  city  must  proceed  in  a  manner  ex- 
ceedingly summary,  both  to  declare  and  to  abate  a  nui.snnce, 
and  in  such  case  the  passage  of  an  ordinance  such  as  that  here 
involved  would  seem  to  be  a  declaration  sufficiently  formal. 

It  is  then  said  that  the  power  of  the  city  to  declare  what 
shall  be  a  nuisance  is  not  an  arbitrary  one.  To  that  proposi- 
tion there  can  be  no  dissent.  In  the  case  of  Laugel  v.  City  of 
Bushnell,  197  111.  20,  63  N.  E.  1086.  58  L.  R.  A.  266.  it  is 
said  (page  26)  :  "Nuisances  may  thus  be  classified:  First,  those 
which  in  their  nature  are  nuisances  per  se  or  are  so  denounced 
by  the  common  law  or  by  statute;  second,  those  which  in  their 
nature  are  not  nuisances,  but  may  become  so  by  reason  of 
their  locality,  surroundings,  or  the  manner  in  wliich  tliey  may 
be  conducted,  managed,  etc.;  third,  those  which  in  Iheir  na- 
ture may  be  nuisances  but  as  to  which  there  may  be  honest 
differences  of  opinion  in  impartial  minds."  It  is  apparent 
that  if  the  building  in  this  case  was  a  nuisance,  it  xcU  within 
the  second  classification,  and  the  city  had  the  power  to  de- 
<'lare  it  to  be  a  nuisance  if  it  was  in  fact  so.  If  the  conditions 
recited  in  the  ordinance  existed,  and  if  the  liuildiiig  was  so 
located  as  that  persons  in  the  city  could  not  by  the  city  an- 
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Ihoi'ities,  in  the  exorcise  of  reasonable  precaution,  be  excluded 
from  the  building,  or  prevented  from  approaching  so  near 
thereunto  as  to  be  in  dan-gcr  of  contagion  therefrom,  it  would 
appear  that  the  building  was,  in  fact,  a  nuisance  and  that  it 
miglit  lawfully  be  abated. 

It  is  next  insisted  that  before  the  property  was  actually 
destroyed  the  owners  thereof  were  entitled  to  have  a  day  in 
coiu't,  where  tlie  question  whether  the  property  Avas,  in  fact, 
a  nuisance  might  be  adjudicated  before  the  building  ^^**  was 
destroxed.  In  tlie  exercise  of  the  police  power  the  command, 
"so  use  your  own  property  as  not  to  injure  others,"  and  the 
maxim,  "the  safety  of  the  people  is  the  supreme  law,"  are 
to  be  observed  and  given  effect:  City  of  Chicago  v.  Gunning 
System,  214  111.  628,  73  N.  E.  1035,  70  L.  R.  A.  230.  If  in 
every  emergency  the  owner  of  the  property  the  destruction  of 
which  is  deemed  necessary  must  be  given  a  hearing,  the  exer- 
cise of  the  police  power  would  in  many  instances  be  so  delayed 
that  serious  injury  to  public  health  and  other  public  interests 
would  result.  In  King  v.  Davenport,  98  111.  305,  38  Am.  Rep. 
89,  in  considering  a  like  question,  the  following  language  was 
quoted  with  approval  (page  313)  :  "In  the  exercise  of  this 
[police]  power  the  legislature  may  not  only  provide  that  cer- 
tain kinds  of  property  (either  absolutely  or  when  held  in  such 
a  manner  or  under  such  circumstances  as  to  be  injurious,  dan- 
gerous or  noxious)  may  be  seized  and  confiscated  upon  legal 
process  after  notice  and  hearing,  but  may  also,  when  neces- 
sary to  insure  the  public  safety,  authorize  them  to  be  sum- 
marily destroyed  by  the  municipal  authorities  without  pre- 
vious notice  to  the  owner,  as  in  the  familiar  cases  of  pulling 
down  buildings  to  prevent  the  spreading  of  a  conflagration  or 
the  impending  fall  of  the  buildings  themselves,  throwing  over- 
board decaying  or  infected  food,  or  abating  other  nuisances 
dangerous  to  health." 

Plaintiffs  in  error  next  argue  that  even  if  the  city  had  the 
powTr  to  pass  the  ordinance  and  to  proceed  in  the  summary 
manner  in  which  it  did,  they  are  entitled  to  maintain  this 
suit  and  test  the  question  whether  or  not  the  property  was, 
in  fact,  a  nuisance.  To  this  the  city  first  replies  that  the 
declaration  of  the  council  that  the  building  was  a  nuisance 
finally  determines  that  question.  The  law  in  this  state  gives 
no  binding  or  final  effect  to  the  decision  of  the  city  council 
upon  this  question  of  fact.  On  the  contrary,  this  question 
remains  an  open  one,  whicli  may  be  adjudicated  in  this  suit: 
Village  of  Des  Plaines  v.  Po^er^  123  111.  348,  5  Am.  St.  Rep. 
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494,  14  N.  E.  677 ;  Pearson  v.  Zohr,  13S  111.  48,  32  Am.  St. 
Rep.  113,  28  N.  E.  854. 

^**  Defendant  in  error  then  contends  that  if  the  bnildin;^ 
was  not,  in  fact,  a  nuisance,  the  acts  of  the  city  council  in 
passing  the  ordinance  and  dastroyino;  the  building  were,  ac- 
cording to  the  declaration,  ultra  vires,  and  for  such  ultri 
vires  acts  the  municipality  cannot  be  held  lial)le.  It  may  be 
that  if  the  thing  which  the  city  council  did  or  expressly 
directed  to  be  done  was  wholly  beyond  the  scope  of  the  city\ 
power,  as  if,  for  instance,  the  city  council,  in  the  nnnio  of  the 
city,  should  engage  in  the  business  of  mining  coal,  and  as  a 
result  of  negligence  in  conducting  the  mine  some  individual 
should  be  injured,  the  doctrine  of  ultra  vires  would  afford  a 
defense  to  the  municipality;  but  to  declare  and  abate  a  nui- 
sance is  within  the  scope  of  the  power  conferred  upon  the 
city,  and  if  the  council  in  the  exercise  of  that  power,  de- 
stroys or  expressly  authorizes  the  destruction  of  properiy 
which,  in  fact,  is  not  a  nuisance,  the  municipality  must  be 
held  liable  for  damages  sustained  by  the  owner:  ^Yood  on 
Nuisances,  sec.  740 ;  Dillon  on  IMunicipal  Corporations,  4th 
ed.,  sec.  972.  The  city  was  not  justified  in  destroying  thi  . 
property  unless  the  statement  of  alleged  facts  contained  i:; 
the  ordinance  was  true,  and  then  only  if  the  property  wa.s 
so  located  and  in  such  condition  that  the  danger  to  publi'' 
health  therefrom  could  not  be  obviated  by  the  use  of  somt 
reasonable  measures  less  drastic  than  the  absolute  destruc- 
tion of  the  property. 

The  judgment  of  the  circuit  court  will  be  reversed  and 
the  cause  will  be  remanded,  with  directions  to  sustain  tlif; 
demurrer  as  to  the  first  and  second  counts  and  to  overrult; 
it  as  to  the  third  and  fourth  counts  of  the  deelaration. 


The  Qiiextion  Whether  a  Smallpox  or  Tiilerculosis  ILoapltal,  locator!  in 
the  residence  portion  of  a  city,  rmistitutes  a  nui-saiice,  is  ooiisi.UT'M! 
in  Cherry  v.  Williams.  147  X."  C.  452.  125  Am.  St.  Rop.  HGd;  Anahh- 
V.  Board  of  Commissioners,  .j4  InJ.  App.  72.  107  .\m.  St.  Kep.  17;': 
City  of  Paducah  v.  Allen,  111  Kv.  3G1,  9S  Am.  St.  Kep.  422;  Frazer 
V.  Chicago.  186  111.  480,  78  Am.  St.  Rep.  29G. 

The  Fiffht  of  a  City  to  Authorize  the  Dcstmrtiaii  of  rro]>'r'i/  on  th'^ 
ground  that  it  is  a  menace  to  public  health  is  discussed  in  Luw.- 
V.  Conroy,  120  Wis.  131,  102  Am.  St.  Rc!-.  OsT.;  note  to  Ulur  y.  Bmeh. 
80  Am.  St.  Rep.  217.  To  justify  the  abrUeiiunt  of  a  laii'-'-^nce  by 
summary  proceedings,  it  must  apiioar  that  Iht  iiiten'st  ot  the  j.ublM- 
requires  a  stringent  remedy,  antl  tliat  such  Trri-  dy  is  r  nsonabiy  i.c- 
essary  to  accomplish  the  jmrpo^c;  and.  in  (lrtcr::.'':;n^'  whether  it  i'- 
reasonable,  consideration  must  be  gi\-en  to  tl;*^  v;:'i;.'  a'ld  Tiature  ot" 
the  property  inyoh-ed  in  the  nuisance  ar.d  tlie  di;licul'v  ni  its  sappitjs- 
sion:  Ex  parte  Keeler,  45  S.  C.  oDT,  55  Am.  Si.  lu  p.  .  ^o. 
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GIL:\rORE  V.  LEE. 

[2:U  111.  402,  86  N.  E.  5G8.] 

FIDUCIARY  RELATION. — The  Relation  of  Priest  and  Parish- 
ioner is  a  licliu'iiuy  0110.      (p.  .">34.) 

FIDUCIARY  RELATION— Gift  Between  Persons  in.  Pre- 
sumptively Void. — Where  a  confidential  relation  exists,  a  gift  made 
to  tlie  person  in  whom  the  confidence  is  reposed  by  reason  of  the 
relation  is  prima  facie  void;  the  law  presumes,  from  the  mere  exist- 
ence of  the  relation,  that  the  gift  was  obtained  by  undue  influence  or 
improper  means,  and  the  burden  of  proof  rests  upon  the  donee  to 
sliow  that  it  was  the  free  and  voluntary  act  of  the  donor,     (p.  335.) 

FIDUCIARY  RELATION — Gift  Between  Persons  in,  Presump- 
tively Void. — Every  confidential  relation  implies  a  condition  of  super- 
iority by  one  of  the  parties  over  the  other,  and  if  the  superior  obtains 
a  benefit,  such  as  a  gift,  equity  raises  a  presumption  against  its 
validity  and  casts  upon  the  donee  the  burden  of  proving  affirmatively 
good  faith,  full  knowledge  and  independent  action  on  the  part  of 
the   donor,      (p.   335.) 

GIFTS  CAUSA  MORTIS— Whether  Regarded  with  Disfavor.— 
Gifts  causa  mortis,  being  donations  made  without  the  safeguards 
cast  by  the  law  around  the  execution  of  vv-ills,  are  not  favored, 
(p.  33tJ.) 

GIFT  from  Parishioner  to  Priest — Presumption  of  Invalidity. 
A  gift  causa  mortis  from  a  parishioner  to  his  priest  is  prima  facie 
void,  on  account  of  the  confidential  relation  existing  between  them, 
and  the  burden  is  upon  the  donee  to  show  that  the  intention  to  give 
originated  with  the  donor  without   his  influence,      (p.  337.) 

GIFT  from  Parishioner  to  Priest  for  Masses. — A  gift  of  a  cer- 
tificate of  deposit  from  a  parishioner  to  a  priest  to  be  used  for  masses 
for  the  repose  of  the  soul  of  the  donor  is  valid,     (p.  337.) 

Thomas  F.  Ferns,  David  E,  Kcefe  and  Roy  A.  Nutt,  for 
the  appellant. 

Hamilton  &  Hamilton  and  II.  W.  Pogue,  for  the  appel- 

h-e. 

4"''  CARTWRIGIIT,  C.  J.    Mary  J.  Knapp,  a  widow,  sixty- 

.^ight  or  sixty-nine  years  of  age,  living  alone  in  Jerseyville,  Jer- 
sey county,  became  suddenly  and  severely  ill  at  her  home  on  the 
evening  of  Thursday,  the  twenty-first  day  of  April,  1904, 
and  was  found  b'iug  on  the  floor  in  an  unconscious  condition 
Ity  I\Irs.  Kinsella,  a  neighbor.  She  recovered  consciousness 
in  fifteen  or  twenty  minutes,  but  pneumonia  developed,  and 
from  this  disease  she  died  on  the  morning  of  the  following 
Tuesday.  She  was  ignorant,  illiterate,  superstitious,  a  very 
devout  member  of  the  Roman  Catholic  church  and  a  regular 
attendant  u])on  church  services.  Bernard  Lee,  the  appel- 
lant, was  a  Catholic  priest  residing  in  Jerseyville  and  offi- 
ciated at  the  church  which  she  attended.  Mrs.  Knapp  had 
been  acquainted  with  him  during  the  time  of  his  residence 
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at  that  place,  which,  however,  covered  but  a  few  months,  and 
had  for  him  a  very  high  regard.  After  recovering  con- 
scioasness  at  the  time  of  the  beginning  of  her  illness  Mrs. 
Kin.sella  "^^^  asked  whether  a  doctor  .should  be  sent  for,  and 
]\rrs.  Knapp  reciuested  that  the  priest  be  first  summoned. 
Accordingly  a  message  was  sent  to  him  and  he  came  the  next 
morning.  During  that  day,  Friday,  April  22,  1904.  Mrs. 
Knapp  made  to  the  priest  a  deed  for  her  real  estate  in  Jcr- 
seyvillc,  of  the  value  of  about  sixteen  hundred  dollars,  and 
delivered  to  him  promissory  notes  and  a  certificate  of  deposit 
in  a  bank,  all  of  which,  in  the  aggregate,  were  of  the  value 
of  a  little  more  than  twelve  hundred  dollars.  On  the  next 
day,  Saturday,  April  23d,  she  executed  a  will,  in  and  by  which 
she  devised  and  bequeathed  all  her  property,  both  real  and 
personal,  to  Father  Lee,  the  priest.  Her  only  surviving  heir 
was  her  daughter,  IMargaret  Gilmore,  the  appellee,  a  married 
■woman  residing  at  Winona,  Minnesota,  who  shortly  after  her 
birth  was  taken  into  the  family  of  a  cousin  of  ]\Irs.  Knapp 
and  who  resided  in  that  family  until  the  time  of  her  marriage, 
whif^h  occurred  in  the  seventeenth  year  of  her  age.  The  re- 
lations between  mother  and  daughter  were  not  very  intimate 
but  they  corresponded,  and  Mrs.  Knapp  made  several  visits 
to  her  daughter  during  the  married  life  of  the  latter.  ]\Irs. 
Knapp  could  not  write  and  her  letters  were  written  by 
]\Tary  Freeman  for  her.  The  daughter  had  never  been  in 
Jersey ville  during  the  time  of  her  mother's  residence  there — 
a  period  of  thirty-nine  years — but  there  was  no  ill-feeling 
or  unfriendliness  between  her  and  her  mother,  and  ^Irs. 
ICnapp  told  several  persons  before  her  sickness  that  slie 
wanti'd  to  sell  her  property  in  Jerseyville,  and  if  she  couhl 
do  so  would  go  north  and  live  with  her  folks.  After  ^Frs. 
Knapp 's  death  the  daughter,  Margaret  Gilmore,  filed  a  bill 
against  Father  Lee  to  set  aside  the  deed  and  the  transfer 
of  the  personal  property.  The  bill  alleged  the  existence  of 
a  confidential  relation  between  the  priest  and  the  deceased, 
in  which  the  former  was  the  dominant  or  controlling  party 
and  the  latter  the  dependent  or  yielding  ojie,  and  charged 
that  the  conveyance  of  the  real  estate  and  the  delivery  of 
the  personal  property  were  obtained  l)y  fraud  and  uiulue  in- 
fluence ^^'  exercised  by  him.  Afterward,  the  will  having 
been  admitted  to  probate,  a  supplemental  bill  was  filed  by 
r^lrs.  Gilmore  against  the  priest  and  the  person  named  as  ex- 
ecutor, to  contest  the  will  on  the  ground  that  it,  too.  had 
been  obtained  by  the  exercise  of  fraud  and  undue  influence 
on  tlie  part   of  Father  Lee.     The  prie.>t   by   his   answer   de- 
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nied  the  existence  of  any  confidential  relation,  denied  that 
either  the  transfer  of  the  property  or  the  execution  of  the  will 
was  obtained  by  fraud  or  undue  influence,  and  denied  that 
appellee  was  the  daughter  of  Mrs.  Knapp.  To  the  answers 
general  replications  were  filed.  The  question  whether  ap- 
pellee was  the  daughter  of  the  deceased  was  separately  tried 
and  resulted  in  a  decree  in  favor  of  the  daughter.  The 
validity  of  the  will  was  tried  by  a  jury  and  resulted  in  a 
disagreement.  Thereafter  a  jury  was  waived  and  the  issue 
as  to  the  validity  of  the  will  was  submitted  to  be  tried  by 
the  court  without  a  jury.  The  will  was  offered  in  evidence 
and  the  proponents  then  refused  to  introduce  proof  to  show 
its  validity  and  refused  to  further  propose  the  writing  as 
the  will  of  the  deceased,  for  the  reason,  as  appears  from 
the  decree,  that  the  proponents  alleged  that  Father  Lee  had 
released  and  relinquished  all  his  right,  title  and  interest  un- 
der the  said  last  will  and  testament.  Thereupon,  for  want 
of  evidence  to  establish  prima  facie  the  validity  of  the  will, 
a  decree  was  entered  adjudging  that  the  instrument  was  not 
the  last  will  and  testament  of  Mary  J.  Knapp,  deceased. 
Evidence  was  then  taken  in  open  court  in  reference  to  the 
validity  of  the  gifts  of  real  estate  and  personal  propert}^ 
the  contention  of  Father  Lee  being  that  the  transfers  were 
made  to  him  by  Mrs.  Knapp  in  expectation  of  death  and 
were  valid  gifts  causa  mortis.  The  chancellor  decreed  that 
the  transfer  of  the  personalty  was  a  valid  gift  causa  mortis 
to  Father  Lee.  He  also  adjudged  that  the  deed  was  void 
on  the  theory  that  real  estate  cannot  be  conveyed  as  a  gift 
of  that  kind.  jMrs.  Gilmore  appealed  to  the  appellate  court 
for  the  third  district,  where  the  decree  of  the  circuit  court 
'^^'^  was  reversed  as  to  the  personal  property.  From  that 
judgment  of  the  appellate  court  Father  Lee  prosecuted  an 
appeal  to  this  court,  and  contends  that  the  appellate  court 
erred  in  failing  to  affirm  the  decree  of  the  circuit  court. 

The  evidence  clearly  established  the  existence  of  the  con- 
fidential relation  of  priest  and  parishioner,  and  showed  that 
the  transfer  df  the  personalty,  if  valid,  was  a  gift  causa 
mortis.  On  the  morning  after  Mrs.  Knapp  was  taken  ill, 
Father  Lee,  after  calling  on  her,  sent  a  physician  to  her  at 
her  request.  Dr.  Barry,  who  was  called  in  consultation 
before  her  death,  had  been  her  physician,  and  there  is  evi- 
dence that  she  wanted  him,  but  for  some  reason  which  does 
not  appear  in  the  evidence  Father  Lee  sent  Dr.  Dugan. 
Father  Lee  then  went  to  a  notary  that  morning  and  had  a 
deed    drawn   for   the   purpose   of   conveying   to   himself    the 
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real  estate  of  the  sick  woman.  He  did  not  have  the  num- 
bers of  the  lots,  and  at  the  suggestion  of  the  notary  went 
to  the  courthouse  and  got  them.  He  then  left  the  notary 
and  returned  at  1  or  2  o'clock  and  told  the  notary  that  he 
thought  it  would  not  be  best  for  them  to  go  to  the  house  to- 
gether— that'  he  would  go  first  and  the  notary  might  fol- 
low. The  notary  shortly  went  to  Mrs.  Knapp's  residence 
and  found  her  in  bed  and  Father  Lee  by  the  bed.  Mrs. 
Knapp  recognized  the  notary,  and  he  said  to  her  that  he 
had  there  a  deed  conveying  her  property  to  the  priest,  and 
she  replied,  "That  is  what  I  want."  She  signed  the  deed 
by  her  mark,  the  notary  holding  the  pen,  but  she  trembled 
so  that  the  notary  was  unable  to  get  the  pen  down  to  the 
paper  and  the  priest  laid  his  hand  over  hers  to  steady  it  and 
the  mark  was  made.  The  notary  had  filled  up  the  acknowl- 
edgment before  coming  to  the  house  and  the  deed  was  de- 
livered to  the  priest.  Afterward,  on  the  same  day,  the 
priest  made  arrangements  to,  and  did,  administer  the  final 
riles  of  the  church  to  ^Irs.  Knapp.  During  the  morning  he 
had  requested  Mrs.  Nellie  Cope,  who  lived  in  a  distant  part 
of  Jerseyville,  to  come  to  the  Knapp  house  to  help  care  for 
'^^^^  the  sick  woman,  and  when  he  reached  the  house  to  ad- 
minister the  sacrament  Mrs.  Cope  and  Mrs.  Kinsella  were 
there.  The  others  left  the  priest  alone  with  Mrs.  Knapp  and 
after  the  sacrament  Mrs.  Cope  returned  to  the  sick  room. 
Henry  Sandehouse,  the  father  of  Mrs.  Cope,  testified  that  he 
was  also  there,  and  INIrs.  Cope  and  Sandehouse  both  testified 
that  as  soon  as  they  came  in  after  the  sacrament  was  ad- 
ministered ^Mrs.  Knapp  took  certain  papers  from  under  the 
mattress  upon  which  she  was  lying  and  handed  them  to  the 
priest,  saying  to  him  that  they  were  notes  and  mortgages 
and  that  she  gave  them  to  him ;  that  he  opened  and  read 
them,  and  said  they  were  no  good  unless  properly  indorsed 
before  witnesses;  that  she  told  him  to  write  her  name  and 
she  would  make  her  mark;  that  he  wrote  her  name  on  the 
back  of  each  of  the  notes,  and  in  each  instance  she  touched 
the  pen  and  made  her  mark  in  that  way;  that  they  signed 
as  witnesses  to  her  signatures;  that  afterward  she  handed  to 
the  priest  the  certificate  of  deposit  for  two  hundred  and  fifty 
dollars  and  said  to  him  that  she  gave  him  that  certificate  of 
deposit  '"to  use  for  masses  for  me,"  and  that  the  certificate 
was  indorsed  in  the  same  manner  as  the  notes,  but  the  signa- 
ture was  not  witnessed  and  the  papers  were  taken  away  by 
the  priest.  Sandehouse  admitted,  on  his  cross-exaniinati<iii. 
that  he  testified  as  a  witness  in  the  county  court  upuu  the 
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probate  of  the  will,  -wliich  was  executed  on  Saturday;  that 
he  had  never  been  in  Mrs.  Knapp's  house  but  once  before 
the  time  the  will  was  executed  and  that  said  occasion  was 
four  years  before.  If  that  testimony  was  true  he  was  not 
I)resent  when  the  gift  was  made.  JMrs.  Cope  testified  that 
she  came  to  the  Knapp  home  between  1  and  2  o'clock  on 
Friday  and  that  ^Irs.  Knapp  M^as  then  standing  on  the  floor, 
barefoot  and  in  her  night  clothes,  with  some  kc}'s  in  her 
hand,  where  she  remained  three  or  four  minutes  looking  for 
something;  that  when  she  turned  around  she  had  some 
papers  in  her  hand ;  that  she  then  went  to  the  bureau  and 
unlocked  the  bureau  drawer  and  put  her  pocketbook  in  it 
"*^^  and  locked  it,  and  that  she  then  went  to  the  bed  and  put 
the  papers  under  the  mattress  and  the  notes  under  her  pil- 
low and  got  into  bed.  She  further  testified  that  when  she 
came  in  she  asked  Mrs.  Knapp  how  she  was,  and  she  said 
she  was  not  very  well;  that  she  spoke  distinctly  and  the 
witness  did  not  notice  any  difference  in  her  voice ;  that  she 
was  apparently  as  strong  as  she  had  ever  been ;  that  she 
further  said  she  was  feeling  well  only  that  she  had  a  pain 
in  her  side,  and  that  after  she  got  into  bed  she  told  the 
witness  to  prepare  the  table,  as  Father  Lee  was  coming  down 
to  give  her  holy  communion.  Mrs.  Kinsella,  INIiss  Freeman 
and  Annie  Shearin,  who  assisted  in  caring  for  the  sick  woman 
and  saw  her  frequently,  testified  that  she  was  very  sick;  that 
she  was  too  ill  to  have  any  conversation  and  could  not  rai.se 
herself  in  bed,  and  when  they  gave  her  medicine  they  had 
to  lift  her.  The  evidence  was  that  the  last  rites  of  the  church 
are  only  administered  to  a  person  in  the  last  illness,  when 
there  is  no  present  hope  of  recovery. 

On  Saturday,  April  23d,  the  next  day  after  the  note  trans- 
action, Father  Lee  went  to  the  office  of  the  circuit  clerk  and 
wrote  a  will  for  ^Nlrs.  Knapp,  in  which  he  was  the  sole  bene- 
ficiary, lie  had  some  discussion  with  the  deputy,  and  at 
the  suggestion  of  the  deputy  he  went  to  the  office  of  the 
county  clerk  to  get  a  form  for  the  will,  and  he  dictated  it 
to  the  deputy  in  that  office,  who  wrote  it  on  a  typewriter. 
The  will  as  then  drawn  only  included  the  personal  property, 
and  the  priest  alread.v  had  the  notes  and  certificate  of  de- 
posit, but  the  will  was  afterward  written  on  another  type- 
writer and  the  real  estate  was  added.  Father  Lee  took  the 
will  to  Mrs.  Knapp's  home  on  Saturday  and  it  was  executed 
by  her. 

The  relation  of  prie-t  or  spiritual  adviser  and  parishionf^r 
is  a  confidential  one:  Dowie  v.  Driseoll,  203  111.  480,  63  X. 
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E.  5G ;  2  Pomoroy's  Equity  Juri.spriulciico,  f^cr.  9C3 ;  It  Am. 
&  Eng.  Ency.  of  Law,  2d*^e(l.,  194,  10]^.  That  relation  ex- 
isted between  Fatlier  Lee  and  ]\Irs.  Kiiapp  when  the  effort.s 
were  "***  made  to  tran.sfer  to  him  as  gifts,  and  without  con- 
sideration, all  of  her  property.  To  efToet  that  ol),ieet  differ- 
ent method.s  were  employed:  First,  tlie  deed  of  the  real 
estate;  second,  the  indorsement  and  delivery  of  the  notes  and 
certificate  of  deposit;  and  third,  the  execution  of  the  will. 
Fatlier  Lee  was  active  in  having  the  deed  prepared  and  ex- 
ecuted and  he  also  drew  the  will  and  procured  its  execution, 
and  in  the  absence  of  contradictory  evidence  the  only  justifia- 
ble inference  from  these  facts  would  be  that  the  gifts  wei-e 
procured  by  his  influence  and  that  the  attempts  to  transfer 
the  property  by  the  different  methods  constituted  but  one 
transaction.  The  natural  conclusion  would  be  that  Father 
Lee  was  equally  active  in  obtaining  the  gift  of  the  personal 
property  by  indorsement  and  delivery  as  he  was  to  obtain 
the  same  property  by  will  or  the  real  estate  by  the  deed. 
Mrs.  Knapp  had  a  daughter,  who  was  her  only  heir  and  in 
poor  circumstances,  and  on  Friday,  M'hen  she  was  so  ill,  a 
telegram  was  given  to  Dr.  Dugan  to  send  to  the  daughter, 
or  he  agreed  to  send  one,  and  did  not  do  it.  The  evidence 
is  contradictory  as  to  whether  the  failure  to  send  it  v,as  at 
the  instance  of  Father  Lee  or  not.  The  evidence  would 
justify  a  conclusion  that  there  was  undue  influence  in  fact 
exercised  by  Father  Lee. 

It  is  not  necessary,  however,  that  such  a  conclusion  should 
rest  upon  the  facts  proved.  It  is  a  universal  rule,  founded 
upon  public  policy,  that  where  a  confidential  relation  exi.st.s, 
if  a  gift  is  made  to  the  person  in  whom  the  confidence  is 
reposed  by  reason  of  the  relation  it  is  prima  facie  void.  The 
law  will  presume,  from  the  mere  existence  of  the  relation, 
that  the  gift  was  obtained  by  undue  influence  or  improper 
means,  and  the  burden  of  proof  rests  upon  the  donee  to  show 
that  it  was  the  free  and  voluntary  act  of  the  donor.  Ever} 
confidential  relation  implies  a  condition  of  superiority  by 
one  of  the  parties  over  the  other,  and  if  the  superior  obtains 
a  benefit,  such  as  a  gift,  equity  raises  a  presumption  against 
its  validity  and  casts  upon  the  donee  ^^^  the  burden  of  prov- 
ing affirmatively  good  faith,  full  knowledge  and  independent 
action  on  the  part  of  the  donor:  Thomas  v.  AVhitiiey,  186  111. 
225,  57  N.  E.  80S;  Sayles  v.  Christie,  187  111.  420,' 58  X.  E. 
480;  ^riehael  v.  Marshall,  201  El.  70;  Dowie  v.  Driseoll.  -Jii:: 
111.  480,  C8  X.  E.  56;  2  Pomeroy's  Equity  Jurisprudence',  sc.-. 
950;  14  Am.  &  Eng.   Eney.  of  Law,  2d    ed.,   101,   101];  2:t 
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Am.  &  Eng.  Ency.  of  Law,  119.  Gifts  causa  mortis,  being 
donations  not  made  in  conformity  to  the  statute  of  wills, 
but  made  without  the  safeguards  cast  around  the  execution 
of  wills,  are  not  favored  in  the  law:  20  Cyc.  1246.  The  pre- 
sumption arising  from  a  confidential  relation  does  not  arise 
L'rom  evidcMiec,  and  if  there  is  undue  influence  in  fact,  the 
existence  of  any  fiduciary  relation  is  immaterial.  Any  gift 
proved  to  have  been  obtained  by  undue  influence  in  fact  will 
be  set  aside  without  the  aid  of  any  presumption,  but  where  a 
confidential  relation  exists,  no  other  element  is  necessary  to 
cast  the  burden  of  proof  upon  the  beneficiary.  Pomeroy 
says  (section  955)  :  "Nothing  can  tend  more  to  produce  con- 
fusion and  inaccuracy  in  the  discussion  of  the  sub.ject  than 
the  treatment  of  actual  undue  influence  and  fiduciary  rela- 
tions as  though  they  constituted  one  and  the  same  doctrine"; 
and  this  statement  was  quoted  by  this  court  in  Thomas  v. 
Whitney,  186  111.  225,  57  N.  E.  808.  The  donee  must  prove 
the  absence  of  undue  influence,  and  in  England  the  rule  is, 
that  in  order  to  uphold  a  gift  made  to  a  person  standing  in 
a  confidential  relation  it  must  be  shown  that  the  donor  had 
competent  and  independent  advice  in  making  it.  This  court 
has  not  adopted  that  rule  as  the  only  test,  but  in  Thomas  v. 
AVhitney,  186  111.  225,  57  N.  E.  808,  it  was  said  that  the 
burden  is  on  the  one  receiving  the  benefit  to  show  an  ab- 
sence of  undue  influence  by  establishing  the  fact  that  the 
party  acted  upon  competent  and  independent  advice  of  an- 
otiier  or  such  other  facts  as  will  satisfy  the  court  that  the 
dealing  was  at  arm's-length,  or  he  must  show  that  the  trans- 
action w^as  had  in  the  most  perfect  good  faith  on  his  part, 
and  was  equitable  and  just  between  the  parties.  Father  Lee 
'*^'*  was  bound  to  show,  under  these  rules,  that  the  intention 
to  give  him  the  property  originated  with  Mrs.  Knapp  without 
his  influence,  and  that  was  not  done. 

The  witnesses  Mrs.  Cope  and  Sandehouse  were  both  dis- 
credited, he  by  his  previous  testimony  that  he  had  not  been 
in  the  house  for  four  years  before  the  Saturday  when  the 
will  was  made,  and  she  by  the  contradiction  by  three  wit- 
nesses as  to  the  material  fact  that  Mrs.  Knapp  was  up  and 
around  the  room  in  April,  barefoot  and  in  her  night  clothes, 
getting  her  papers  together,  and  stating  that  she  was  not 
very  ill  when  she  was  about  to  receive  the  rites  administered 
to  persons  in  their  last  illness.  If  the  other  witnesses  and 
the  circumstances  are  to  be  credited,  Mrs.  Cope's  testimony 
that  ^Irs.  Knapp  got  the  papers  from  the  wardrobe  could 
iiut  be  true.     The  chancellor,  however,  heard  the  witnesses 
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testify  and  great  wcii^ht  is  to  be  given  to  his  conclusion  as 
to  their  credil)ility.  It  is  not  necessary  to  disagree  with  his 
conclusion,  for  the  reason  that,  taking  the  statements  of 
IMrs.  Cope  and  Sandehouse  at  their  face  value,  their  testi- 
mony wholly  failed  to  overcome  the  presumption  against 
the  transaction.  It  showed  only  that  IMrs.  Knapp,  when 
she  gave  the  papers  to  Father  Lee,  had  an  intention  to  nial<e 
a  gift  to  him.  But  that  is  not  the  question.  It  is  not  sought 
to  set  aside  the  alleged  gift  on  the  ground  that  Fatlier  Lee 
obtained  the  papers  without  the  consent  of  Mrs.  Knapp  or 
against  her  Avill,  or  that  she  did  not  intend  to  give  them  to 
him,  and,  of  course,  there  could  be  no  dispute  of  the  fact 
that  she  indorsed  them  voluntarily,  but  the  question  upon 
which  the  rights  of  the  parties  depend  is  how  that  inten- 
tion was  produced.  The  law  presumes,  from  the  existence 
of  the  confidential  relation,  that  the  intention  was  produced 
by  the  undue  influence  of  Father  Lee,  and  it  is  no  answer 
to  show  that  INTrs.  Knapp  intended  to  give  him  her  property 
when  she  indoi'sed  the  papers  and  handed  them  over,  be- 
cause it  must  be  admitted  that  she  had  that  "*^"*  intention. 
There  was  no  proof  that  Mrs.  Knapp  acted  upon  competent 
and  independent  advice,  or  any  affirmative  proof  of  good 
faith  or  the  absence  of  undue  influence  on  the  part  of  Father 
Lee. 

So  far  as  the  certificate  of  deposit  is  concerned,  if  wo 
accept  the  testimony  of  IMrs.  Cope  and  Sandehouse  it  was 
handed  to  the  priest  to  be  used  for  masses  for  the  repose 
of  the  soul  of  the  donor.  That  gift  was  for  a  charity  and 
in  sui)i)»>rt  of  the  form  of  worship  of  the  churcli  to  which 
jMrs.  Iviuipp  belonged:  Iloeffer  v.  Clogan,  171  111.  4G2,  G3 
Am.  St.  Rep.  241,^49  N.  E.  527,  40  L.  R.  A.  730.  If  the 
priest  accepted  the  certificate  of  deposit  for  that  purpose  he 
would  be  buuiid  to  perform  the  religious  .services  to  which 
it  w;;s  to  be  applied,  and.  as  a  priest,  would  earn  the  money 
by  so  doing.  AVe  regard  the  disposition  of  the  certiiicate  of 
deposit   as   valid. 

The  jiulgnunt  of  the  appellate  court  is  modified  so  far  as 
to  sustain  the  transaction  as  to  the  certificate  of  dejiosit  and 
to  permit  it  to  be  used  for  the  purp:)>e  designated  l)y  IMrs. 
Knapp.  and  as  so  motlified  the  judgment  is  affirmed. 

Justice  Scott  Dissented  from  the  coiiclu>^iiin  of  the  other  ju.lj^ea 
in  the  furc.uoiiig  ease,  being  of  the  oiunion  that  the  testimony  of  tlie 
two  witiMsses,  ]\Irs.  C'ojie  and  Ileiiry  Sanilehnnse,  was  snllici(  !it  to 
overc(.)ine  tlie  presuiniition  which  the  law  raised  against  the  validity 
of  the   gift. 

Ar.i.  Si.  i;,p.,  v.  I.  1J7— 2-3 
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Gifts  Causa  Mortis  are  discussed  at  length  in  the  note  to  Johnson  t. 
Colley,  99  Am.  St.  Rep.  890. 

(iifts  Between  Persons  Sustaining  a  Fiduciary  Belation  to  each  other 
often  raise  a  presumption  of  undue  influence  on  the  part  of  the 
donee.  This  rule  has  been  applied  in  the  case  of  a  testamentary  gift: 
Adams'  Estate,  220  Pa.  531,  123  Am.  St.  Eep.  721;  Dausman  v.  Ran- 
kin, 189  Mo.  677,  107  Am.  St.  Rep.  391.  It  has  been  applied  in 
case  of  a  will  made  by  a  parishioner  in  favor  of  his  priest:  See  the 
note  to  Riclimond's  Appeal,  21  Am.  St.  Rop.  95;  and  also  in  case  of 
a  contract  made  between  a  medium  and  a  person  imbued  with  a 
belief  in  sjiiritualism:  Connor  v.  Stanley,  72  Cal.  556,  1  Am.  St.  Rep. 
84.  When  a  child  upon  whom  a  parent  has  become  dependent  ac- 
cepts a  gift  from  the  parent  of  all  of  his  or  her  estate,  a  court  of 
equity,  moved  by  the  apparent  improvidence  of  the  gift,  presumes 
that  the  donor  did  not  appreciate  the  character  or  consequences  to 
himself  of  his  act,  and  casts  upon  the  donee  the  burden  of  showing 
that  the  donor  had  the  benefit  of  proper  independent  advice,  which 
advice  means  that  the  donor  had  the  preliminary  benefit  of  conferring 
fully  and  privately  upon  the  subject  of  his  intended  gift  with  a 
person  who  was  not  only  competent  to  inform  him  correctly  as  to 
its  legal  effect,  but  who  was  furthermore  so  disassociated  from  the 
interests  of  the  donee  as  to  be  in  a  position  to  advise  with  the  donor 
impartially  and  confidently  as  to  the  consequences  to  himself  of  his 
proposed  benefaction:  Post  v.  Hagan,  71  N.  J.  Eq.  234,  124  Am.  St. 
Rep.  997. 


GOUWENS  V.  GOUWENS. 

[237  111.  506,  86  N.  E.  1067.] 

EXECUTION— Failure  of  Plaintiff  to  Instruct  Sheriff. — While 
the  plaintiff  in  execution  has  the  right  to  control  it  and  give  the 
sheriff  directions  about  executing  it,  still  he  is  not  bound  to  do  so. 
When  the  w^rit  is  received  and  no  instructions  are  given,  it  is  the 
duty  of  the  officer  to  proceed  with  due  diligence  to  execute  it. 
(pp.  343.  344.) 

EXECUTION — Failure  of  Plaintiff  to  Instruct  Sheriff. — It  is 
the  duty  of  a  sheriff  to  receive  an  execution  when  tendered  him,  and 
the  failure  of  a  judgment  creditor  to  give  instructions  about  execut- 
ing it  is  not  sufficient  to  render  the  writ  dormant  or  ineff'ective  to 
preserve  the  lien  of  the  judgment.      (p.  344.) 

EXECUTION — Appeal— Weight  of  Testimony.— Whether  the 
testimony  of  the  plaintiff's  attorney  that  he  directed  the  sheriff  to 
levy  a  writ  of  execution  should  be  given  more  weight  than  the  testi- 
mony of  clerks  in  the  sheriff's  office  that  the  execution  was  to  be 
held  is  a  question  for  the  chancellor,  and  his  decision  will  not  be 
disturbed  on  appeal  unless  clearly  contrary  to  the  weight  of  evidence, 
(p.  344.) 

QUIETING  TITLE.— A  Bill  by  tlie  Grantee  of  a  Judgment 
Debtor  to  set  aside  a  deed  basud  on  an  execution  sale  under  the 
judgment  may  be  dismissed  without  repayment  to  the  plaintiff  of  the 
amount  he  expended  in  redeeming  from  the  foreclosure  of  a  mort- 
gage subject  to  which  he  acquired  title,     (p.  345.) 

EXECUTION. — Equity  does  not  Require  a  Judgment  Creditor 
to  Repay  a  judgment  debtor  taxes  assessed  against  the  debtor's  land 
and  paid  by  him  after  the  judgment  becomes  a  lien  and  before  the 
land  is  seized  under  the  execution,      (p.  345.) 
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John  C.  Trainor,  for  the  appellant. 
I.  T.  Greenacre,  for  the  appellees, 

508  FARI\IER,  J.  This  is  an  appeal  from  a  decree  of  the 
circuit  court  of  Cook  county  dismissing  the  appellant's  bill  in 
chancery  for  want  of  equity. 

The  allegations  of  the  amended  bill  and  supplemental 
bill  necessary  to  an  understanding  of  the  vital  questions  in- 
volved are  as  follows:  The  bill  alleged  that  conii)liiinant 
was  the  owner  in  fee  of  seventy  lots  therein  described,  and 
that  she  acquired  title  to  them  by  conveyance  from  her  hu>s- 
band,  John  J.  Gouwens.  The  deed  to  her  for  eleven  of  the 
lots  was  dated  and  recorded  February  28,  1901,  and  to 
fifty-nine  of  them  March  9,  1901 ;  that  on  December  3,  1898, 
a  judgment  for  two  hundred  and  thirty-five  dollars  and  fifty 
cents  had  been  rendered  in  the  superior  court  of  Cook  county 
against  the  complainant's  husband  in  favor  of  Anton  Stein- 
bach,  which  will  be  hereafter  called  the  Steinbach  judgment, 
and  that  on  November  29,  1898,  a  judgment  for  six  hundred 
and  ninety-three  dollars  and  sixteen  cents  had  been  rendered 
against  said  John  J.  Gouwens  in  the  superior  court  of  Cook 
county  in  favor  of  Rollin  A.  Gouwens,  which  will  be  here- 
after referred  to  as  the  Gouwens  judgment,  both  of  which 
judgments  ^^^  were  subsequently  assigned  to  Peter  Van 
Drunen,  one  of  the  defendants  to  the  bill.  The  bill  alleged 
that  executions  were  issued  on  each  of  said  judgments  the 
day  they  were  rendered,  but  that  the  execution  issued  on  the 
Steinbach  judgment  was  delivered  to  the  sheritf  of  Cook 
county  with  directions  to  make  no  levy  but  to  hold  the  writ 
until  the  return  day,  and  that  it  was  afterward,  on  ^March 
3,  1899,  returned  not  satisfied;  that  the  execution  issued  on 
the  Gouwens  judgment  was  not  delivered  until  the  sixteenth 
day  of  June,  1899,  when  it  was  delivered  to  the  sheriff  for 
the  sole  purpose  of  having  it  returned  so  that  an  alias  writ 
might  be  procured;  that  an  alias  writ  was  is.sncd  upon  the 
judgment  on  the  seventeenth  day  of  June,  1899,  and  de- 
livered to  the  sherilf,  with  directions  to  hold  the  same  until 
the  return  day  thereof  and  to  make  no  levy  upon  property 
under  it;  that  upon  the  twenty-third  day  of  ^March,  1901, 
executions  were  issued  on  each  of  said  juduiiieiits,  and  by 
virtue  of  them  the  lands  described  in  the  bill  were  levied 
upon  by  the  sheriff  and  afterward  sold.  There  was  no  re- 
demption from  this  sale  and  a  deed  was  issued  to  tlie  hi^lder 
of  the  certificate  of  purelu^se  by  the  sheritf.     The  bill  furtlier 
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alleges  Hint  at  the  time  these  last-mentioned  executions  were 
issued  John  J.  C  )u\vens  had  no  title  or  interest  in  the  prop- 
erty, and  that  the  jud.unients  against  him  were  not  liens 
against  said  property  at  the  time  of  the  conveyances  by  him 
tf)  appellant,  for  the  reason  that  no  executions  had  been  is- 
sued upon  said  judgments  within  one  year  and  delivered  to 
the  sluM'ifi'  to  be  collected  or  levied  upon  property.  The  bill 
also  alleged  that  after  appellant  acquired  title  to  the  lots  in 
controversy  she  paid  the  taxes  assessed  against  them  each 
year,  amounting  in  all  to  five  hundred  dollars,  and  that  she 
rcdecmi^d  a  portion  of  the  lands  from  sale  under  a  foreclosure 
proceeding  in  which  the  lots  were  sold  to  satisfy  a  mortgage 
given  by  her  husband  and  herself  in  >May,  1897,  to  secure  a 
note  of  her  husband.  The  bill  further  alleged  that  the  levy 
of  said  executions,  and  the  sale  of  property  thereunder,  and 
the  deed  executed  by  ^^^  the  sheriff,  w^ere  clouds  upon  the 
appellant's  title,  and  she  prayed  to  have  them  declared  null 
and  void,  and  that  the  certificate  of  purchase  and  deed  from 
the  sheriff  be  ordered  to  be  delivered  up  to  the  clerk  of  the 
erurt  to  be  canceled  and  that  appellant's  title  to  the  prop- 
erty be  confirmed. 

A  demurrer  to  the  bill  was  overruled  and  the  defendants 
thereto  filed  pleas  in  bar.  which  were  sustained  by  the  circuit 
court  and  a  decree  entered  dismissing  the  bill.  On  appeal 
to  this  court  it  was  held  the  pleas  were  not  good  and  that  the 
court  erred  in  sustaining  them.  The  decree  was  therefore  re- 
versed and  the  case  remanded :  Gouwens  v.  Gouwens,  222  111. 
223,  113  Am.  St.  Kep.  395,  78  N.  E.  597.  Upon  the  reinstate- 
ment of  the  cause  in  the  circuit  court  issues  were  formed  by 
answers  and  replications  and  the  cause  heard  by  the  chan- 
cellor upon  documentary  evidence,  and  the  testimony  of  wit- 
nesses heard  in  open  court. 

AVe  have  not  deemed  it  necessary  to  set  out  the  somewhat 
voluminous  pleadings  in  detail,  for  the  reason  that  the  ques- 
tion whether  executions  were  issued  upon  the  judgmeiits 
within  the  meaning  of  the  law,  so  that  their  lien  was  pre- 
served beyond  the  period  of  one  year  from  the  date  of  their 
rendition,  is  decisive  of  the  case.  Appellant's  contention  is 
that  no  execution  was  issued  upon  either  judgment  within 
one  year  from  their  rendition,  within  the  meaning  of  the  law; 
that  the  exemititms  issued  were  not  delivered  to  the  sheriff 
to  be  executed,  but  were  delivered  to  him  with  instructions 
to  not  execute  but  hold  them  until  their  return  day  and  then 
return  them,  and  that  this  could  not  have  the  elTect  of  pre- 
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serving  the  liens  of  the  jud<inuMit.s  beyond  one  year,  but  was 
the  same  a.s  if  no  executions  had  been  issued  within  the  year. 
If  this  position  is  correct  it  would  follow  tliat  the  jud^Miicnt.s 
were  not  liens  upon  the  property  involved  when  the  convey- 
ances were  niad(»  to  appellant,  February  28  and  ]\Iarcli  !J, 
1901.  Apjx'llees  deny  lluit  when  the  executions  issued  De- 
cernl)er  3,  1898,  and  June  17,  1899,  were  delivered  to  the 
sheriCt",  instructions  were  piven  not  to  ^^^  execute  them  but 
to  hold  them  until  their  return  day,  and  insist  they  were  de- 
livered to  be  executed  and  the  sheriff  was  so  instructed  at  the 
time. 

All  the  executions  issued  on  both  judgments,  except  the 
alias  issued  June  17,  1899,  on  the  Gouwens  judgment,  were 
delivered  by  the  attorney  or  agent  of  plaintiff  in  execution 
to  C.  L.  Harper,  execution  clerk  in  the  sheriff's  office,  who 
noted  thereon  the  time  of  the  receipt,  the  fees  paid,  and  filed 
the  writ  and  entered  it  in  the  execution  docket.  The  alias 
execution  on  the  Gouwens  judgment  was  delivered  to  Mv. 
Gneuwich,  IMr.  Harper's  assistant,  while  the  latter  was  ab- 
sent at  lunch.  A  fee  of  seventy-five  cents  was  paid  the  sheriff 
by  plaintiff  in  execution  when  the  first  execution  issued  on 
the  Steinbach  judgment  and  the  alias  writ  i&sued  on  the 
Gouwens  judgment  were  delivered  to  him.  These  executions 
were  both  returned  at  their  expiration,  indorsed:  "The  willi- 
in-named  defendant  not  found  and  no  property  of  the  within- 
named  defendant  found  in  my  county  on  which  to  levy  this 
writ,  I  therefore  return  the  same  no  property  found  and  no 
part  satisfied."  A  fee  of  ten  cents  was  paid  the  sheriff  when 
the  execution  issued  November  29,  1898,  was  delivered  to  him, 
June  16,  1899.  As  this  writ  had  expired  before  it  was  re- 
ceived by  the  sheriff  it  w^as  returned  by  him  indorsed,  "Ke- 
ceived  too  late  for  service."  Harper  testified  he  was  execu- 
tion clerk  in  the  sheriff's  office  in  1898  and  1899,  and  had 
been  for  sixteen  or  eighteen  years  previous;  that  when  the 
execution    issued  on    the    Steinbach    judgment    December  3, 

1898,  and  the  alias  execution  issued  on  the  Gouwens  judgment 
June  17,  1899,  were  delivered  and  the  fee  paid,  no  instruc- 
tions were  given  to  make  a  demand  for  or  levy  upon  prop- 
erty; that  when  the  party  who  delivered  the  exei-ution  issued 
on  the  Steinbacli  judgment  was  asked  if  he  wanted  a  levy 
made  he  said  no,  and  the  execution  was  simply  filed  in  th<: 
.sheriff's  office  and  permitted  to  remain  there  till  it  expii'iMl. 
Ihe  witness  testified  that  from  Deceml)er.  1>9S.  to  Di'cciiii'cf, 

1899,  five    thousand    executions  ^'-  were    received    in     the 
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sheriff's  office,  all  of  which  passed  through  his  hands  except 
such  as  came  in  while  he  was  ahsent  at  lunch.  He  stated 
he  had  an  independent  recollection,  in  every  instance,  of  a 
writ  being  received,  and  of  what  was  said  and  done,  but  it  is 
apparent  from  his  whole  evidence  that  his  testimony  was 
based  more  upon  what  he  testified  was  the  custom  of  the  office 
and  the  instructions  given  him  by  the  sheriff  than  upon  his 
independent  recollection  of  the  particular  instance.  It  was, 
according  to  his  testimony,  customary  to  ask  the  person  who 
delivered  an  execution  whether  a  levy  was  to  be  made,  and  if 
it  was,  this  determined  the  fee  to  be  collected  in  advance. 
The  fee  allowed  by  law  for  receiving  and  filing  an  execution 
and  allowing  it  to  expire  without  any  effort  to  serve  it  or  levy 
upon  property  and  then  returning  it  could  not  have  exceeded 
twenty  cents,  but  the  witness  testified  his  instructions  from 
the  sheriff  were  to  collect  seventy-five  cents  on  all  executions 
delivered,  and  if  no  action  was  taken  under  the  writ,  in  a 
great  many  instances  the  fee,  and  in  some  cases  all  of  it  but 
ten  cents,  was  refunded  when  the  execution  was  returned,  but 
if  a  demand  for  property  was  to  be  made  a  fee  of  one  dollar 
and  twenty-five  cents  was  collected.  Harper  was  not  present 
when  the  alias  execution  on  the  Gouwens  judgment  was  deliv- 
ered to  Gneuwich,  his  assistant,  but  he  testified  he  gave  his 
assistant  the  same  instructions  the  sheriff  had  given  him. 
The  witness  stated  that  the  fee  being  indorsed  on  the  writs  as 
collected  was  one  reason  why  he  reached  the  conclusion  that 
no  levy  was  desired  under  them,  and  that  he  supposed  it  was 
principally  because  of  his  custom  to  ask  every  person  who  de- 
livered an  execution  what  he  wanted  done  with  it,  and  col- 
lected a  fee  accordingly,  that  he  could  tell  what  they  said. 
Gneuwich  testified  that  when  executions  were  delivered  to 
him  he  would  ask  the  person  delivering  them  whether  a  de- 
mand for  or  a  levy  on  property  was  to  be  made  and  that  the 
fee  collected  was  determined  by  the  instructions  given.  He 
testified  the  only  instructions  given  him  ^^'"^  when  the  execu- 
tion issued  on  the  Gouwens  judgment  was  delivered  was  to  file 
it;  that  no  description  of  property  to  be  levied  on  was  given 
him,  and  that  if  it  had  been,  the  fee  would  have  been  two 
dollars  and  fifty  cents.  He  further  testified  that  he  had  no 
independent  recollection  of  what  was  said  and  done  at  the 
time  the  writ  was  delivered,  but  his  testimony  was  based  upon 
the  custom  of  the  office,  his  instructions  from  his  superior  and 
the  indorsements  made  on  the  writ.  Frederic  R.  De  Young, 
on  belialf  of  appellees,  testilicd  that  he  delivered  the  execu- 
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tion  issued  December  3,  1898,  on  the  Steinbach  judf?ment,  to 
Mr.  Harper  on  the  day  it  was  issued,  and  the  one  issued  June 
17,  1899,  on  the  Gouwens  judgment,  to  Gneuwich  on  the  day 
that  it  was  issued;  that  he  was  attorney  for  the  plaintiff  in 
execution  in  the  Steinbach  case,  and  that  he  delivered  the  exe- 
cution in  the  Gouwens  case  to  Gneuwich  for  Mr.  Grcenacre, 
attorney  for  the  plaintiff  in  execution,  in  whose  oCfice  he  had 
formerly  been.  De  Young  was  originally  one  of  the  solicitors 
for  appellees  in  this  case,  but  withdrew  from  it  by  leave  of 
court  when  the  demurrer  to  the  bill  was  overruled.  He  tes- 
tified that  when  he  delivered  the  writs  to  Harper  and  Gneu- 
wich he  paid  the  fee  of  seventy-five  cents  in  each  case,  and  in 
reply  to  an  inquiry  as  to  what  should  be  done  with  the  writs, 
said  he  wanted  them  obeyed,  or  words  to  that  effect — he  could 
not  recall  the  exact  language;  that  at  the  time  the  writs  were 
delivered  his  information  was  that  the  judgment  debtor  was 
traveling  in  Iowa,  and  he  did  not  give  the  sheriff  his  address 
or  any  description  of  property  to  be  levied  on. 

If  the  contention  of  appellant  be  conceded  to  be  correct, 
that  an  execution  issued  and  delivered  to  the  sheriff  with  in- 
structions not  to  execute  the  same  is  no  more  effective  to  pre- 
serve the  lien  of  the  judgment  beyond  one  year  from  its  rendi- 
tion than  if  no  execution  had  been  issued  within  that  time,  we 
nevertheless  think  this  case  must  be  determined  against  ap- 
pellant upon  the  ground  that  the  proof  in  this  record  fails 
to  show  that  instructions  were  given  the  sheriff,  ^^*  when 
the  writs  were  delivered,  not  to  execute  them.  It  is  true,  no 
instructions  were  given  the  sheriff,  when  these  executions 
were  delivered,  about  levying  them  on  any  particular  prop- 
erty, but  we  understand  the  law  to  be,  that  while  the  plaintiff 
in  execution  has  the  right  to  control  it  and  give  the  sheriff 
directions  about  executing  it,  still  he  is  not  bound  to  do  so. 
When  the  writ  is  received  and  no  instructions  are  given,  it  is 
the  duty  of  the  officer  to  proceed  with  due  diligence  to  execute 
it.  ''No  doubt  a  prudent  plaintiff  would,  on  delivering  the 
writ  to  the  officer,  take  pains  to  inform  him  where  property 
subject  to  the  writ  could  be  found  and  would  at  all  times  co- 
operate with  the  officers  in  their  attempts  to  execute  the  writ. 
The  plaintiff  who  pursues  this  course  places  the  officer  in  sueli 
a  position  that  his  failure  to  at  once  proceed  to  levy  gives  ri.so 
to  a  presumption  of  negligence.  But  plaintiff  is  not  bound 
to  pursue  this  course.  He  need  only  place  the  writ  in  tho 
officer's  hands  for  service.  The  officer  must  then  nuike  rc;i- 
sonable  search  and  inquiry":  Frecnuin  on  Executions,  2d  eJ., 
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sec.  252.  The  same  principle  is  announced  in  Gilmore  v. 
Davis,  84  111.  487,  where  it  is  said  (page  489)  :  "We  believe 
the  doctrine  to  be,  as  the  object  of  an  execution  is  to  obtain 
satisfaction  of  the  judgmont  on  which  it  issues,  on  its  delivery 
t('  the  proper  oflicor  it  gives  to  the  creditor  a  priority,  be- 
c.'Mise  the  law  imposes  the  duty  upon  the  officer  to  execute  it 
without  delay." 

It  is  the  duty  of  a  sheriff  to  receive  an  execution  when 
tendered  him,  and  the  failure  of  a  judgment  creditor  to  give 
instructions  about  executing  it  is  not  sufficient  to  render  the 
writ  dormant  or  ineffective  to  preserve  the  lien  of  the  judg- 
ment. In  this  case,  if  any  instructions  were  given  when  the 
writs  were  delivered,  they  were  given  in  answer  to  inquiries 
by  the  execution  clerks  as  to  what  it  was  desired  should  be 
done  with  them.  Harper  and  Gneuwich  testified  they  were 
told  not  to  execute  the  writs,  and  while  Harper  testified  he 
had  an  independent  recollection  of  each  ^^^  transaction  when 
writs  were  delivered  to  him,  the  fact  that  these  transactions 
occurred  in  large  numbers  every  day,  and  the  further  fact 
that  his  whole  testimony,  taken  together,  shows  that  he  was 
testifying  more  from  what  he  said  his  instructions  were  and 
the  custom  of  the  ot^ce  than  from  any  independent  recollec- 
tion of  the  transaction,  was  a  proper  matter  to  be  considered 
by  the  chancellor  in  determining  the  weight  to  be  given  to  his 
testimony.  The  same  is  also  true  of  the  testimony  of  Gneu- 
wich, who  did  not  claim  to  have  any  independent  recollection 
of  the  transaction,  but  based  his  testimony  on  instructions 
given  him  and  the  custom  of  the  office  in  such  matters.  De 
Young  testified  that  he  remembered  delivering  the  writs  is- 
sued December  3,  1898,  on  the  Steinbaeh  judgment  and  June 
17,  1899,  on  the  Guuwens  judgment  and  what  was  said  at  the 
time,  lie  does  not  pretend  to  remember  the  exact  language, 
but  says  the  substance  of  it  was,  that  when  asked  what  should 
be  done  with  the  writs  he  told  the  officers  to  execute  them. 
He  gives  some  reasons  which  he  claimed  aided  him  in  remem- 
bering the  transnctiun.  "Whether  his  testimony  should  be 
given  greater  weight,  under  all  the  circumstances,  than  that 
of  Harper  and  (Jneuwich  was  a  proper  question  for  deter- 
mination by  tlie  chancellor,  who  saw  and  heard  the  witnesses 
testify.  In  such  cases  the  rule  is  that  the  finding  of  the 
chancellor  will  not  be  disturbed  unless  it  is  clearly  contrary 
to  the  weight  of  the  evidence,  and  we  cannot  say  that  the  de- 
cree in  this  resi^ect  was  not  justified  by  the  testimony. 
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The  proof  showed  that  after  appellant  aeqiiired  the  con- 
veyances to  the  property  she  redeemed  a  portion  of  the  lots 
from  a  sale  made  under  a  foreclosure  proceeding  to  foreclose 
a  mortt^age  given  by  her  husband  and  herself  IMay  12,  1897, 
paying  seven  hundred  and  twenty-one  dollars  and  fifty-four 
cents  to  make  said  redemption.  After  the  conveyance  to  ap- 
pellant by  her  husband  she  also  paid  taxes,  or  at  least  a  por- 
tion of  them,  assessed  against  the  lots,  and  it  is  contended 
that  the  decree  is  contrary  to  equity  in  not  reciuiring  appellees 
tc  pay  to  appellant  the  amount  of  ^'^^^  money  expended  by 
her  in  the  payment  of  taxes  and  redemption  of  the  lots  from 
the  foreclosure  proceeding.  AVe  do  not  think  this  contention 
sound.  Appellant  received  her  title  subject  to  the  liens  of 
the  mortgage  and  the  existing  judgments,  of  which  she  was 
bound  to  take  notice.  If  she  chose  voluntarily  to  remove  an 
encumbrance  that  had  priority  over  the  judgment  liens  she 
would  be  placed  in  no  better  position  than  her  husband  would 
have  been  if  he  had  discharged  the  lien.  Equity  does  not  re- 
quire a  judgment  creditor  to  repay  a  judgment  debtor  taxes 
assessed  against  the  debtor's  land  and  paid  by  him  after  the 
judgment  becomes  a  lien  and  before  the  land  is  seized  under 
the  execution. 

We  are  of  opinion  the  decree  of  the  circuit  court  was  right, 
and  it  is  affirmed. 


The  Plaintiff  and  Ilis  Attorneys  have  the  right  to  control  an  execu- 
tion and  give  the  siieriff  directions  concerning  its  levy:  See  the  note 
to  McDonald  v.  Neilson,  1-4  Am.  Dec.  457;  iiovve  v.  Hardy,  97  Va. 
674,  75  Aui.  at.  Kep.  811. 


IlEXSAX  v.  COOKSEY. 

[237  111.  620,  86  N.  E.  11U7.] 

PARENT  AND  CHILD.— A  Conveyance  of  Real  Estate  Made 
by  a  Parent  to  a  Child  in  consideration  of  an  undertaking  to  furnish 
tlie  parent  a  comfortable  home  during  life  will  be  set  aside  upon  the 
ap[>lieation  of  the  parent,  whore  tlie  child,  after  receiving  the  con- 
veyance, fails  to  keep  his  agreement,      (p.  349.) 

A  FIDUCIARY  RELATION  Exists  in  Every  Case  in  Wliich 
Tliere  is  Confidence  reposed  on  one  side  and  resulting  su[)eriority  and 
inllucnce  on  the  other.  The  relation  and  the  duties  involved  in  ir 
need  not  be  legal;  they  may  be  moral,  social,  duincstic  or  nurdy 
personal,      (p.  350.) 

FIDUCIARY  RELATION— Presumption  of  Undue  Influence.— 
The  existence  of  a  contidontial  relation  betwteii  tiie  parti<s  to  a 
transaction  creates  a  presumption  of  influence  wlii(di  imposts  ny^on 
the   one   receiving   the    beueiit    the   burden   of   proving   au    absence   of 
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undue  influence  by  showing  that  the  other  party  acted  upon  the  com- 
petent and  independent  advice  of  another,  or  Bueh  facts  as  will 
satisfy  the  court  that  the  dealing  was  at  arm's-length,  or  that  the 
transaction  was  had  in  the  most  perfect  good  faith  on  his  part  and 
was  equitable  and  just.     (p.  350.) 

PARENT  AND  CHILD — Presumption  Against  Validity  of 
Deed. — Where  a  son  takes  from  his  aged  mother  a  deed  of  all  her 
property  in  return  for  a  promise  to  pay  her  five  hundred  dollars  and 
to  support  her  for  life,  of  which  he  gives  her  no  written  evidence, 
keeping  the  transfer  secret,  and  not  seeing  that  she  has  independe'nt 
advice  in  the  premises,  the  transaction  does  not  show  good  faith  on 
hia  part.     (p.  350.) 

PARENT  AND  CHILD — Presumption  Against  Validity  of 
Deed. — The  relation  between  an  aged  woman  in  feeble  health  and  her 
son  who  has  managed  her  business  is  of  a  fiduciary  character,  so 
that  in  case  she  conveys  him  all  her  property  he  has  the  burden  of 
showing  that  the  transaction  was  fair  and  free  from  undue  influence 
on  his  part.     (p.  350.) 

C.  H.  Burton,  for  the  appellant. 

E.  B.  Glass  and  E.  G.  Hill,  for  the  appellee. 

®^*  DUNN,  J.  This  is  an  appeal  from  a  decree  setting 
aside  a  deed,  and  the  principal  question  in  the  case  is  the 
sufficiency  of  the  evidence. 

Ann  M.  Hensan,  the  appellee,  is  the  mother  of  the  appel- 
lant, John  B.  Cooksey.  At  the  time  of  the  conveyance,  No- 
vember 26,  1904,  she  was  seventy-four  years  old.  The  prop- 
erty conveyed  was  a  farm  of  ninety  acres,  which  had  been  her 
home,  but  for  several  years  had  been  rented  and  not  occu- 
pied by  her.  She  owned  no  other  property  except  some 
grain  and  hay  on  the  farm,  which  was  taken  by  appellant, 
''-^  and  some  money  which  she  claimed  appellant  held  for 
her  and  which  he  denied  holding.  She  had  been  twice  mar- 
ried, but  was  a  widow  having  four  children — the  appellant 
and  three  married  daughters.  For  some  years  Mrs.  Hensan 
had  lived  for  the  most  part  with  her  daughter,  Mrs.  Harris, 
near  xMhanibra,  in  Madison  county,  though  she  frequently 
made  long  visits  elsewhere.  Her  daughter's  husband,  John 
B.  Harris,  rented  her  farm  until  1905,  and  his  family  and 
Mrs.  Hensan  formerly  lived  there  together  but  more  recently 
resided  upon  a  farm  in  the  vicinity  owned  by  Harris.  The 
appellant,  wlio  was  about  fifty  years  old  at  the  time  of  the 
conveyanee,  had  married  before  he  was  twenty-one  and  moved 
to  Kansas,  whore  he  had  ever  since  resided.  He  was  a  farmer 
and  cattle-raiser.  He  had  been  baek  and  visited  his  mother 
several  times  and  she  had  al.so  visited  him.  He  had  assisted 
her  in  her  business  affairs  and  in  some  litigation  in  which 
she  had  been  involved,  and  their  relations  seem  always  to  have 
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been  cordial  and  affectionate.  During  the  world's  fair  of 
1904  appellant  made  three  visits  to  his  relatives  near  Alham- 
bra.  On  the  second  of  these  visits,  in  October,  his  wife  ac- 
companied him.  His  mother  was  intending  to  return  to  Kan- 
sas with  them,  but  when  the  day  came  did  not  feel  able  to 
undertake  the  journey.  In  the  morning,  before  starting,  he 
went  into  her  room  where  she  was  in  bed,  told  her  he  had  a 
little  surprise  for  her,  and  asked  her  how  she  would  like  to 
have  him  come  back  on  the  old  place,  fix  it  up  and  come  back 
to  live.  She  expressed  great  delight  at  the  idea,  and  he  said, 
very  well,  if  he  could  make  arrangements  back  there.  The 
next  month  he  came  back,  ostensibly  to  see  the  President  at 
the  world's  fair,  but  really  to  get  from  his  mother  a  lease  of 
the  farm  which  he  had  prepared  and  brought  with  him  from 
Kansas.  This  was  a  statement  that  she  leased  the  farm  to 
him,  without  stating  for  what  time,  the  consideration  to  be 
thereafter  determined.  He  took  his  mother  in  Harris'  buggy 
and  they  drove  over  the  farm.  On  this  trip  he  told  her  he 
had  a  little  ®^^  article  showing  that  he  had  some  right  to 
come  in  on  the  farm  next  summer,  and  at  his  request  she 
signed  it.  He  says  that  at  this  time  she  said  that  she  would 
have  deeded  the  place  to  him  long  ago  if  it  had  not  been  for 
one  or  two  things;  that  if  it  had  not  been  for  him  she  would 
have  been  penniless,  and,  after  mentioning  his  various  ser- 
vices to  her,  that  he  was  the  one  that  ought  to  have  the  farm 
and  that  she  would  make  him  a  deed  to  it. 

Mrs.  Ilensan  had  been  quite  seriously  ill  during  the  spring 
and  summer  of  1904,  and  part  of  the  time  was  under  the 
care  of  a  physician.  She  was  nervoas  and  weak  and  was 
troubled  with  insomnia.  The  day  before  the  deed  was  exe- 
cuted appellant  said  that  he  wanted  to  take  his  mother  to  the 
world's  fair.  Mrs.  Harris  objected  on  account  of  the  mother's 
physical  condition,  but  he  persisted  and  the  next  morning  the 
trip  was  undertaken.  Mrs.  Hensan  was  very  weak  and  had 
to  be  assisted  to  the  carriage.  Alhambra  is  fourteen  miles 
from  Edvvardsville,  and  on  the  train  appellant  suggested  that 
they  stop  at  Edwardsville  and  she  make  the  deed  to  the  farm 
there.  They  got  off  the  train  and  went  to  a  hotel  near  the 
station,  where  she  lay  down  on  a  bed  while  he  went  to  have 
the  deed  prepared.  On  his  return  with  INIr.  AVheeler,  a  law- 
yer whom  he  had  employed  to  prepare  the  deed,  she  executed 
to  him  a  warranty  deed  of  the  farm  for  an  expressed  consid- 
eration of  natural  love  and  affection  and  five  hundred  <Iol- 
lars.     No    money    was    then    paid  or  note    given.     AppcUant 


348  American  State  Reports,  Vol.  127.        [Illinois, 

and  Mrs.  Hensan  went  on  to  East  St.  Louis  on  an  afternoon 
train,  and  he  took  her  to  the  house  of  Mrs.  Florence  Gregory 
while  he  went  to  Janios  Koseberry's  house  for  the  night.  The 
next  morning  he  made  a  short  call  at  Mrs.  Gregory's  house 
and  then  went  to  his  home  in  Kansas.  Mrs.  Hensan  remained 
at  ]\Irs.  Gregory's  until  the  next  April,  when  she  went  to 
Arkansas  with  her  daughter,  Mrs.  Thimming. 

'Mrs.  Ilen.san  denies  the  conversation  testified  to  by  ap- 
pellant in  which  he  says  she  said  she  would  make  him  a 
**^*  deed  for  the  farm,  and  says  the  first  mention  of  a  deed 
was  made  by  him  just  before  the  train  reached  Edwardsville. 
She  was  tired  and  exhausted  and  remembers  little  of  the  con- 
versation. Her  son  was  to  come  back  to  the  place,  fix  it  up, 
take  care  of  her  and  add  another  room  for  her  convenience. 
Both  the  lease  and  the  deed  were  kept  secret  from  the  other 
members  of  the  family  until  the  arrival  of  appellant  and  his 
family  the  next  July.  They  were  not  informed  of  the  deed 
until  it  was  filed  for  record,  in  August,  1906. 

Appellant  came  back  to  Alhambra  the  next  summer  with 
kis  family  and  took  possession  of  the  farm,  telling  his  sister 
he  had  rented  it.  His  mother  lived  with  him  a  short  time 
and  then  went  away.  She  spent  part  of  the  time  at  IMrs. 
Harris',  part  of  the  time  at  East  St.  Louis  and  at  intervals 
remained  with  the  appellant  for  short  periods.  In  the  two 
years  and  a  half  before  the  filing  of  the  bill  she  spent  less 
than  six  months  in  the  old  home,  to  which  she  had  been  so 
anxious  to  return.  To  secure  a  home  there  for  the  rest  of 
her  life  was  the  supposed  chief  motive  for  making  the  deed 
to  appellant.  The  room  which  she  says  was  to  be  added  for 
her  use  was  never  built.  Her  son  says  he  never  agreed  to 
build  it.  She  says  that  her  treatment  in  the  famil}-  was  such 
that  she  could  not  stay;  that  when  strangers  or  visitors  were 
present  everything  was  pleasant  and  she  was  treated  kindly, 
but  when  no  one  was  there  her  treatment  was  harsh  and  un- 
kind. The  greater  part  of  her  complaint  is  directed  against 
]\Irs.  Cooksey,  and  she  testifies  to  specific  instances  of  abuse 
and  ill-treatment.  There  is  very  little  corroborativ<^  evidence, 
and  in  the  nature  of  the  case  very  little  is  possil)le.  for  she 
states  that  when  others  were  present  she  was  well  treated. 
A  number  of  witnesses  who  were  at  the  home  occasionally  for 
short  periods  testify  that  she  was  treated  kindly,  but  as  to  lier 
treatment  when  the  family  were  alone  the  case  rests  sub- 
stantially on  her  testimony  and  that  of  the  appellant,  his 
daughter    and   his    fourteen    j-ear    old    son.     Tiie  trcatjuont 
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which  makes  the  life  of  ^^^  an  old  woman  in  the  family  of  a 
son  comfortable  or  miserable  is  difficult  to  describe.  ^Tany 
of  the  things  which  make  it  kind  or  unkind  are  intangible 
and  hardly  noticeable  to  an  observer  or  possible  to  narrate. 
The  evidence  was  h(\ard  in  open  court,  and  the  judge  Avho 
heard  the  cause  had  advantages  which  we  do  not  possess  in 
determining  the  value  to  be  given  to  the  testimony  of  the 
various  witnesses.  From  a  reading  of  the  evidence  in  the 
record  we  are  inclined  to  agree  with  his  finding  that  the 
treatment  accorded  to  appellee  was  such  as  to  constitute  a 
breach  of  the  agreement  to  care  for  her  and  provide  her  a 
comfortable  home  on  the  farm.  The  five  hundred  dollars  was 
never  paid  nor  was  any  note  given  for  it.  Appellant  pro- 
duced on  the  trial  his  note  for  five  hundred  dollars,  with  six 
per  cent  interest,  dated  November  26,  1904,  and  payable  to 
the  order  of  his  mother  twelve  months  after  date.  It  bears 
indorsements  of  the  payment  of  the  interest  annually,  to  No- 
vember 26,  1907.  This  note  appellant  says  he  wrote  imme- 
diately upon  his  return  to  Kansas  after  getting  the  deed  and 
kept  it  for  his  mother.  It  was  never  delivered  to  her  and 
she  knew  nothing  about  it. 

A  conveyance  of  real  estate  made  by  a  parent  to  a  child 
in  consideration  of  an  undertaking  to  furnish  the  parent  a 
comfortable  home  during  life  will  be  set  aside  upon  the  ap- 
I'lication  of  the  parent,  where  the  child,  after  receiving  the 
ccnveyance,  fails  to  keep  his  agreement:  Falu'ice  v.  Von  der 
];relie.  190  111.  460,  60  N.  E.  835;  McClelland  v.  :\IeClelland. 
176  111.  83,  51  N.  E.  559;  Cooper  v.  Gum,  152  111.  471,  39 
N.  E.  267. 

Tlie  relation  between  appellant  and  appellee  was  of  a  fidu- 
ciary character.  While  the  evidence  does  not  show  a  want 
of  mental  capacity  on  the  part  of  ^Irs.  IIensan.  it  does  show 
that  she  had  recently  been  quite  ill.  She  was  old  and  fee!)le. 
Her  physical  condition  Avas  very  much  reduced,  and  on  the 
day  she  executed  the  deed  she  was  so  nervous,  we;ik  and  ex- 
hausted that  she  could  not  have  been  cap;;ble  of  serious  iiicn- 
tal  effort.  Ilcr  son  had  numaged  her  busiiiess  alfairs  when 
they  required  attention.  She  relied  upon  **-*^  him  when  com- 
]ilications  arose  in  connection  with  them,  and  she  believed 
that  his  efforts  had  saved  her  property  for  her.  He  had  him- 
self proposed  returning  to  the  farm,  to  fix  it  up  and  live 
there.  She  had  leased  it  to  him  upon  a  consideration  to  be 
afterward  determined.  Their  relation  was  one  of  eonlidence 
reposed  by  her  and  is  inconsistent  \\itli   the  idea  that  tliey 
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were  dealing  at  arm's-length.  A  fiduciary  relation  exists  in 
every  case  "in  which  there  is  confidence  reposed  on  one  side 
and  the  resulting  superiority  and  influence  on  the  other. 
The  relation  and  the  duties  involved  in  it  need  not  be  legal; 
it  may  be  moral,  social,  domestic  or  merely  personal":  Irwin 
V.  Sample,  213  111.  160,  72  N.  E.  687;  Walker  v.  Shepard,  210 
111.  100,  71  N.  E.  422 ;  Roby  v.  Colehour,  135  111.  300,  25  N.  E. 
777. 

The  existence  of  the  confidential  relation  creates  a  pre- 
sumption of  influence  which  imposes  upon  the  one  receiving 
the  benefit  the  burden  of  proving  an  absence  of  undue  in- 
fluence by  showing  that  the  party  acted  upon  competent  and 
independent  advice  of  another,  or  such  facts  as  will  satisfy 
the  court  that  the  dealing  was  at  arm's-length,  or  that  the 
transaction  was  had  in  the  most  perfect  good  faith  on  his 
part  and  was  equitable  and  just  between  the  parties,  or,  as 
some  of  the  authorities  say,  that  it  was  beneficial  to  the  other 
party:  Thomas  v.  Whitney,  186  111.  225,  57  N.  E.  808;  Fish 
V.  Fish,  235  111.  396,  85  N.  E.  662.  Here  the  son  took  from 
his  aged  mother  a  deed  for  all  of  her  property  in  return  for 
a  promise  to  pay  her  five  hundred  dollars  and  support  her 
during  her  life,  of  which  he  gave  her  no  written  evidence. 
Instead  of  seeing  that  she  had  competent  and  independent  ad- 
vice she  was  taken  away  from  the  other  members  of  the 
family,  who  were  led  to  believe  her  journey  was  for  another 
purpose  and  the  transaction  carefully  kept  secret.  Appel- 
lant has  not  sustained  the  burden  which  the  law  casts  upon 
him  of  showing  that  the  dealing  was  at  arm's-length,  that  he 
acted  in  good  faith,  or  that  the  transaction  was  equitable  and 
just. 

It  is  objected  that  the  court  refused  to  hear  evidence  of 
the  relations  of  appellant  and  the  appellee  for  many  years 
"^''  and  the  faithful  service  of  appellant  to  his  mother  in  the 
past,  and  her  statement  that  he  had  saved  her  farm  for  her 
and  also  some  three  thousand  six  hundred  dollars  in  money 
at  the  time  of  the  death  of  her  son.  It  is  not  claimed  that 
these  services  were  any  part  of  the  consideration  for  the  deed 
or  were  taken  into  consideration  when  it  was  made.  Even  if 
they  were  admissible  for  the  purpose  of  showing  the  relation 
of  the  parties  and  j\lrs.  Hensan's  motive  in  making  the  deed, 
the  deed  could  not  be  sustained  as  a  gift  on  account  of  such 
services,  and  tlie  facts  proposed  to  be  proved  have  no  ten- 
dency to  qualify  the  fiduciary  relation  or  establish  the 
validity  of  the  deed  in  spite  of  such  relation. 
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It  is  argued  that  the  appellee  did  not  offer  by  her  bill  to 
restore  appellant  to  the  condition  in  which  he  was  before 
the  execution  of  the  deed.  Appellee  received  nothing  from 
appellant  except  her  board  for  the  few  months  she  lived  in 
his  family,  some  doctors'  bills  paid  and  fifty-two  dollars  in 
money.  In  addition  to  this  appellant  claims  to  have  ex- 
pended six  hundred  dollars  or  seven  hundred  dollars  in  im- 
provements on  the  farm.  He  occupied  the  farm  for  two 
years  and  received  the  proceeds  of  it,  and  received  one  hun- 
dred and  eighty-two  dollars  for  grain  and  hay  on  the  place 
belonging  to  ]\Irs.  IIensan  when  he  went  there.  The  court 
found  that  the  rental  value  of  the  farm  and  the  one  hundred 
and  eighty-two  dollars  received  from  the  personal  property 
were  sufficient  to  meet  all  of  appellant's  disbursements  for 
appellee,  and  the  evidence  sustains  such  finding.  Mrs.  Hen- 
san  is  under  no  liability  to  reimburse  him  for  the  loss,  if  any, 
w'hich  he  sustained  in  the  sale  of  his  cattle.  The  sale  of  his 
cattle  was  no  part  of  the  consideration  for  the  deed.  He  has 
the  five  hundred  dollar  note,  which  has  never  been  out  of  his 
possession. 

The  decree  of  the  circuit  court  will  be  affirmed. 


Fiduciary  Eelation.s. — When  a  Child  upon  Whom  a  Parent  Tms  Be- 
come Dependent  Accepts  a  Gift  from  the  parent  of  all  of  his  or  her 
estate,  a  court  of  equity,  moved  by  the  apparent  improvidence  of 
the  gift,  presumes  that  the  donor  did  not  appreciate  the  character  or 
consequences  to  himself  of  his  act,  and  casts  upon  the  donee  the 
burden  of  showing  that  the  donor  had  the  benefit  of  proper  independ- 
ent advice,  which  advice  means  that  the  donor  had  the  preliminary 
benefit  of  conferring  fully  and  privately  upon  the  subject  of  his 
intended  gift  with  a  person  who  was  not  only  competent  to  inform 
him  correctly  as  to  its  legal  effect,  but  who  was  furtiiermore  so  dis- 
associated from  the  interests  of  the  donee  as  to  be  in  a  position  to 
advise  with  the  donor  impartially  and  confidently  as  to  the  conse- 
quences to  himself  of  his  proposed  benefaction:  Post  v.  Hagan,  71 
K.  J.  Eq.  234,  124  Am.  St.  Eep.  997. 
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HASKELL  &  BARKER  CAR  CO.  v.  PRZEZDZIANKOW- 

SKI. 

[170  Ind.  1,  S3  N.  E.  626.] 

MASTEE,  AND  SERVANT.— The  Duty  of  Inspection  Which  a 
Transportation  Company  owes  to  its  employes  does  not  apply  to  a 
inaiuifaeturing  company  wliich  operates  a  railroad  in  transporting 
materials  about  its  premises,  in  case  a  car,  owned  by  another  com- 
pany and  received  on  a  siding  to  be  unloaded,  occasions  injury  to  an 
employe,      (p.  3.57.) 

MASTER  AND  SERVANT — Concurring  Negligence  of  Fellow- 
servant. — When  an  employer  is  guilty  of  a  negligent  breach  of  duty 
which  becomes  the  proximate  cause  of  an  injury  to  an  employe,  he  is 
rut  exonerated  from  liability  because  the  negligence  of  a  co- 
einpLjyu  concurs   in  producing   tlie /injury,      (p.   3-37.) 

MASTER  AND  SERVANT— Safe  Placa  to  Work.— A  master 
vclio  has  furnished  a  reasonably  safe  place  in  which  to  work  cannot 
b;_>  hfld  linble  to  a  servant  wlinse  coservant  has  by  his  negligence 
r^'iidered  the  place  unsafe  without  his  fault  or  knowledge,      (p.  358.) 

MASTER  AND  SERVANT— Safe  Place  to  Work.— The  abso- 
lute obligation  of  a  nristtr  to  use  due  care  to  |u-ovide  and  maintain  a 
^:ll'e  place  for  his  workmen  docs  not  extend  to  all  the  passing  risks 
t:iat  may  arise  fmm  short-lived  causes,      (p.  3.ji».) 

MASTER  AND  SERVANT.— Where  by  ths  Ne-liscnce  of  a 
Fellov.'-servant  an  etnjity  truck  is  iilaced  near  a  railroad  tracic,  where 
it  is  struck  by  a  "jtoay  engine"  used  by  the  emjiloycr  in  his  manu- 
fiM'tiiring  establislunent,  \vi!creliy  injury  results  to  an  employe,  the 
c;ujjloyer  is  not   liable,      (p.  3oli.) 

MASTER  AND  SERVANT — Operation  of  Pony  Engine. — It  is 
not  negligence  for  a  manufacturing  company  to  ojierate  a  slowly 
moving  pony  engine  in  transporting  materials  about  its  establisiiment 
witiiout  enij  loving  a  lookout  to  warn  employes  near  the  track  of 
danger,      (j).  ;!iil.) 

NEGLIGENCE. — "Proximate  Cause"  is  Construed  as  a  Cause 
from  Wliich  a  man  of  ordinary  experience  and  sagacity  could  fore- 
see that  the  result  might  ensue.      (]i.  361.) 
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MASTER   AND    SERVANT— Operation  of  Pony  Engine.— The 

failure  of  an  einiWoyiT  to  provide  a  liroiiian,  who  could  give  \vuriiiii>^ 
of  danger  to  tiie  einployrs  near  tlie  track,  on  a  slowly  moving  pony 
engine  used  to  transport  materials  about  the  manufacturing  estab- 
lishment of  the  employer,  is  not  the  i)roximate  cause  of  an  injury 
sustained  by  an  employe  through  the  striking  of  a  truck,  placed  too 
near  the  track,  by  a  car  pushed  by  the  engine.      {[>.  .3(32.) 

Frank  E.  O.sbnrn,  W.  A.  IMcVey,  Lee  L.  O.sburn  and  Mar- 
tin T.  Krnoyer,  for  the  api)enant. 

Ellsworth  E.  Weir,  Arthur  Irwin,  Frank  W.  Korale.ski  and 
Royal  W.  Irwin,  for  the  appellee. 

3  ]\[()XTGO:\IEI{Y,  J.  This  i.s  a  common-law  action  for 
nc.fjlisence  involving  the  relation  of  master  and  servant. 

It  i.s  averred,  among  other  things,  in  the  first  paragraph  of 
appellee's  complaint,  tliat  appellant  owned  and  operated  a 
manufacturing  plant,  including  a  foundry  and  yards,  and 
through  and  about  its  premises  operated  a  certain  "pony  en- 
gine" and  cars,  and  also  owned  a  number  of  trucks  for  trans- 
porting materials  by  hand  about  its  establishment;  that  a 
railroad  track  ran  through  said  plant  westward  to  a  coal- 
.shed,  and  described  a  short  curve  to  the  north  at  the  point 
of  the  accident;  that  certain  piles  of  iron  stood  north  of  said 
track  leaving  a  space  between  the  same  and  the  track  suf- 
ficiently wide  to  allow  said  trucks  to  pass  in  safety ;  that  at 
the  time  of  the  accident  appellee  was  at  work  north  of  the 
track  loading  certain  iron  upon  a  truck;  that  on  said  day 
appellant,  by  and  through  its  servants,  whose  names  are  un- 
known to  appellee,  carelessly  and  negligently  permitted  a 
certain  truck  to  remain  across  said  passageway  in  close  prox- 
imity to  the  track,  and  appellant  carelessly  and  negligently 
permitted  its  engine  to  be  f)ropeIled  over  said  track  aiul  past 
said  point  in  charge  of  but  one  man  (the  engineer),  and  care- 
lessly failed  to  provide  another  person  to  keep  a  lookout  upon 
the  side  of  the  track  where  said  truck  was  located;  that  as 
said  engine  passed  westward  over  said  track  drawing  a  fiat- 
car,  which  had  two  stakes  upon  each  side,  running  down  be- 
3'ond  the  bottom  of  the  car  bed  and  resting  upon  the  steel 
"*  truss  which  separated  the  side  beams  underneath  said  car, 
in  passing  the  point  where  the  track  curves,  and  the  truck 
had  been  carelessly  left  as  aforesaid,  said  tru<=k  was  eanglit 
by  one  of  the  stakes  upon  said  car  and  carried  alrmg  and 
thrown  against  appellee  v.ith  force  and  in  such  a  manner  as 
to  crush  his  h'g  Ix'tween  said  trm^k  and  a  ])ile  of  iron,  neces- 
sitating amputation   at  the  knee. 

Am.  St.  Key.,  Vol.  127—23 
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The  second  paragraph  of  complaint  alleged  that  appellant 
carelessly  and  negligently  sutrcred  and  permitted  the  truck 
to  be  placed  in  its  yards  in  such  close  proximity  to  the  rail- 
road track  that  said  car  in  passing  that  point  would  hook 
onto  the  same,  and,  knowing  of  the  location  of  said  truck, 
carelessly  and  negligently  suffered  and  permitted  it  to  be  and 
remain  in  such  place  until  the  happening  of  the  accident. 

The  negligence  alleged  in  the  fifth  paragraph  of  com- 
plaint was  in  allowing  a  certain  footstep  on  said  flat-car  to 
be  and  remain  in  a  broken,  bent  and  twisted  condition,  in 
such  a  way  as  to  project  from  the  side  of  the  car  and  catch 
upon  said  truck. 

Demurrers  to  each  of  these  paragrai)hs  of  complaint  were 
overruled,  and  appellant  answered  by  general  denial.  A 
trial  by  jury  resulted  in  a  verdict  for  appellee,  and  with  its 
general  verdict  the  jury  returned  answers  to  numerous  in- 
terrogatories. Appellant's  motion  for  judgment  npon  the 
answers  of  the  jury  to  interrogatories,  notwithstanding  the 
general  verdict,  and  motion  for  a  new  trial,  were  overruled, 
and  judgment  rendered  in  favor  of  appellee  in  accordance 
with  the  general  verdict. 

The  assignment  of  errors  in  this  court  embraces  all  ad- 
verse rulings.  Appellant  is  not  a  railroad  company  engaged 
in  transportation,  and  it  appears  from  the  evidence  and  an- 
swers to  interrogatories  that  the  car  in  question  was  owned 
by  another  company,  and  was  received  upon  its  siding  merely 
to  be  unloaded.  It  is  manifest,  therefore,  that  the  duty  of 
inspection  owed  by  a  transportation  company  to  its  employes 
does  not  obtain  in  this  case:  Louisville  "  etc.  H.  Co.  v.  Bates 
(1897),  146  Ind.  5G4,  45  N.  E.  108;  Neutz  v.  Jackson  Hill 
Coal  etc.  Co.  (1894),  139  Ind.  411,  38  N.  E.  324,  39  N.  E.  147; 
McMullen  v.  Carnegie  Bros.  &  Co.  (1893),  158  Pa.  518.  27 
Atl.  1043,  23  L.  R.  A.  448;  I\IcGill  v.  Maine  etc.  Granite 
Co.  (1899),  70  N.  II.  125,  85  Am.  St.  Rep.  618,  46  Atl.  684. 

Appellee's  counsel  concede  that  the  verdict  cannot  rest 
upon  the  fifth  paragraph  of  complaint,  and  this  paragraph 
will  not  receive  further  consideration. 

The  insufliciency  of  the  lirst  and  second  paragraphs  of 
complaint  has  been  earneslly  and  ably  urged.  YVitlKuit  dis- 
cussing these  errors  se])arate]y,  it  is  our  conchisicni  that  the 
merits  of  the  controversy  so  fully  appear  from  the  answers 
of  the  jury  to  interrogatories  as  to  enal)le  and  to  re(iuire  us 
to  end  the  litigation.  It  appears  from  the  special  lindings 
of  the  jury:  That  on  June  7,  1905,  a])p(^l!ant  was  a  corpora- 
tion owning  and  ojDerating  a  plant  for  the  nianufaelure  of 
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railroad  cars  at  Michigan  City.  Appellee  was  thirty  years 
of  age,  and  possessed  of  good  eyesight  and  hearing.  He  had 
been  employed  as  a  miner  in  Pennsylvania,  worked  tlireo 
years  in  a  factory  at  South  Bend,  and  entered  appellant's 
employ  July  IG,  1902,  and  remained  in  its  service  for  three 
years  immediately  before  receiving  his  injury.  He  worked 
one  year  in  the  wheel  foundry,  one  year  in  the  blacksmith- 
shop,  and  the  last  year  as  a  roustabout.  While  so  employed, 
at  9  o'clock  A.  '^\.  on  June  7,  1905,  appellee  was  injured  at 
a  point  between  the  foundry  and  the  blacksmith-shop,  on 
what  was  formerly  known  as  Sixth  street,  in  Michigan  City. 
During  all  of  the  period  of  appellee's  employment  appel- 
lant owned  and  maintained  a  railroad  track  commencing  at 
a  three-throw  switch  situated  at  a  point  east  of  its  foundry 
and  proceeding  thence  south  and  curving  into  Sixth  street 
and  running  thence  west  through  its  plant  and  upon  said 
street,  and  north  of  said  track  was  situated  a  coal  bin  or 
storage,  to  and  from  which  appellant  ran  coal-cars  about 
every  other  day.  Appellee  was  injured  at  a  point  about 
one  hundred  fifty  feet  east  of  the  end  of  said  coal  bin. 
*  at  which  point  Sixth  street  was  sixty  feet  wide  between  the 
buildings.  During  the  time  appellee  had  worked  for  appel- 
lant piles  of  iron  had  stood  east  of  said  coal  bin  and  north 
of  the  railroad  track,  and  at  the  time  appellee  was  injured 
five  or  more  piles  of  such  iron  were  in  said  place.  Durinsj: 
the  w'inter  previous  to  his  injury  appellee  assisted  in  haulinu 
iron,  known  as  channel  bars,  upon  certain  small  trucks  from 
said  point  to  appellant's  blacksmith-shop,  which  work  was  in 
all  respects  similar  to  the  work  in  which  he  was  engaged 
when  injured.  Appellee  worked  one-half  day  June  6,  1907, 
at  the  same  work  and  in  the  same  place  at  which  he  was  in- 
jured on  the  following  day,  and  the  work  which  he  was  doing 
when  injured  was  that  for  which  he  was  hired  by  appellant ; 
but  appellee  was  not  fairly  familiar  with  the  general  situa- 
tion of  that  part  of  appellant's  plant  known  as  Sixth  street. 
Appellant  owned  and  operated  in  the  conduct  of  its  business 
four  small  locomotive  engines,  known  as  pony  engines,  one 
of  which  was  drawing  the  eoal-car  which  occasioned  the  acci- 
dent. The  engine  had  no  tender,  but  was  provided  with 
foot-boards,  both  in  front  and  in  the  rear.  About  three  min- 
utes before  appellee  was  injured  said  engine  backed  in  from 
the  three-throw  switch,  passed  the  point  where  appellee  was 
at  work,  with  engineer  Cladcr  in  charge,  and  switrlinian 
George  Romel  standing  on  the  rear  foot-l^'ard  am!  livluiiir 
in  the   direction  in  which  said   enunne   was  luuviiiy.     i-"i,.:ik 
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Taylor,  another  switchman,  whose  work  was  also  in  connec- 
tion with  said  engine,  walked  from  the  three-throw  switch  to 
the  coal-car,  but  did  not  follow  the  track  past  where  appellee 
was  at  work.  Herman  Pietrowski,  who  was  in  appellant's 
employ  and  engaged  in  the  same  work  as  appellee,  removed 
a  truck  from  the  track  about  ten  feet  east  of  where  appellee 
was  at  work,  and  after  said  engine  backed  west  placed  the 
same  between  the  truck  at  which  appellee  was  at  work  and 
the  truck  which  was  caught  by  the  coal-car,  and  but  for  this 
the  .jury  do  not  know  whether  the  injury  would  have  oc- 
curred to  appellee  or  not.  Romel  coupled  the  engine  to  a 
'  coal-car  which  had  been  standing  at  the  coal-shed  for  two 
days,  and  Taylor  released  the  brake  upon  said  car.  This 
car  was  not  owned  by  appellant,  but  was  delivered  to  it 
loaded  with  coal  to  be  unloaded,  and  bore  upon  its  sides  the 
letters  "Montour  R.  R.  Co."  As  this  car  moved  east  there 
was  upon  the  north  side  and  at  the  west  end  thereof  a  de- 
fective step  or  stirrup,  which  was  bent  out  of  proper  position 
about  four  inches  toward  the  north,  but  this  step  did  not 
catch  upon  the  handle  of  a  truck  near  the  track  at  a  point 
west  of  where  appellee  was  working.  At  and  before  the  time 
of  this  accident  appellant  had  in  use  four  hundred  and  fifty 
trucks,  three  of  which,  immediately  preceding  appellee's  in- 
jury, were  at  the  point  where  he  was  injured,  but  the  jury 
say  that  there  was  no  evidence  showing  how^  long  they  had 
been  there,  or  who  put  them  there.  The  engine  drawing  the 
coal-car  moved  east  at  the  rate  of  three  miles  per  hour,  with 
the  engineer  in  charge,  Romel  on  the  foot-board  between  the 
engine  and  the  car,  and  Taylor  upon  the  rear  of  the  coal-car. 
^Vt  the  time  of  the  accident  no  iron  was  piled  in  Sixth  street 
south  of  the  track,  and  the  most  westerly  pile  on  the  north 
side  of  the  track  was  four  feet  four  inches  therefrom  and 
about  twelve  feet  six  inches  high;  the  next  pile  was  four  feet 
two  inches  therefrom  and  ten  inches  high;  the  next  pile  eight 
feet  eight  inches  therefrom  and  ten  feet  two  inches  high;  the 
next  two  piles  nine  feet  nine  inches  therefrom,  and  the  next 
eight  feet  five  inches  therefrom.  The  spaces  between  the  piles 
varied  from  six  to  eight  inches,  and  the  total  distance  from 
the  west  side  of  the  most  westerly  pile  to  the  east  side  of  the 
most  easterly  pile  was  twenty-six  feet  seven  inches.  At  the 
time  of  the  accident  appellee  was  engaged  in  loading  iron  on 
a  truck  from  the  pile  nine  feet  nine  inches  from  the  railroad 
track,  vhicli  pile  was  three  feet  long,  seventeen  and  one-half 
inches  wide,  and  four  feet  three  inches  hisih,  the  pile  next 
east  of  appellee  was  four  feet  six  inclii\s  high,  and  the  next 
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pile  west  of  him  three  feet  eight  inches  high.  The  tnu-k 
with  which  appellee  was  at  work  was  four  feet  eight  inches 
*  long,  two  feet  ten  inches  wide,  and  two  feet  four  and  one- 
half  inches  high,  and  a  truck  of  about  similar  dimensions, 
upon  which  the  coal-car  caught,  stood  parallel  with  the  tra(-k 
between  the  pile  of  iron  ten  inches  high  and  the  track,  and 
the  truck  placed  by  Pietrowski  stood  with  its  length  about 
north  and  south.  There  was  nothing  at  the  phice  where 
appellee  was  working  when  injured  to  jjrcvent  him  from  see- 
ing the  empty  truck  that  was  afterward  caught,  had  he 
looked.  The  truck  with  which  appellee  was  working,  and  the 
other  trucks  in  the  vicinity  thereof,  were  in  no  wise  defective, 
and  the  place  at  which  he  was  working  when  injured  was  in 
no  wise  dangerous,  except  from  the  presence  of  the  empty 
truck  near  the  railroad  track.  Some  lookout  is  necessary 
other  than  a  man  preceding  such  engines  on  foot  in  moving 
about  appellant's  plant,  and  Romel  or  Taylor  should  have 
preceded  the  locomotive  as  it  passed  along  the  track  going 
east  at  the  time  appellee  was  injured. 

The  second  paragraph  of  complaint  charged  appellant  with 
negligence  in  knowingly  permitting  an  empty  truck  to  re- 
main in  a  position  imperiling  the  safety  of  employes.  The 
jury  expressly  found  that  there  was  no  evidence  to  show 
when  or  by  whom  the  truck  was  placed  in  the  position  com- 
plained of,  and  hence  there  can  be  no  support  for  a  conclu- 
sion that  appellant  was  guilty  of  the  negligence  charged  in 
this  paragraph,  conceding  that  appellant  was  in  duty  bound 
to  keep  watch  over  such  transitory  conditions  as  the  tem- 
porary position  of  an  empty  truck:  Connors  v.  Elmira  etc. 
R.  Co.  (1895),  92  Ilun,  339^  36  N.  Y.  Supp.  926. 

The  first  paragraph  of  complaint  is  drafted  upon  the  the- 
ory that  the  injury  was  produced  by  the  concurrent  negli- 
gence of  appellant  and  a  fellow-servant  of  appellee's.  The 
principle  upon  which  this  paragraph  is  founded  is  well  set- 
tled, that  if  an  eiM})l(iyer  is  guilty  of  a  negligent  breach  of 
duty,  which  becomes  a  proximate  cause  of  an  injury  to  an 
employe,  the  employer  is  not  exonerated  from  '*  lialiility  for 
such  injury  because  the  ncgliu'ence  of  a  coemploye  concurred 
in  producing  the  injury:  3  Elliott  on  Raih-ijads,  2d  ed.,  sec. 
1306. 

It  is  manifest  that  the  primary  act  of  netrligence  upoii 
which  this  case  must  rest  was  the  placing  and  leaving  of  an 
empty  truck  within  dangerous  proximity  to  the  railway 
switch  track.  This  was  confessedly  the  act  of  a  ft  ]!';v.--<''v- 
vant,  for  which  no  recc^'cry  can  be  had  without   coiiciirring 
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negligence  on  the  part  of  appellant.  The  vital  question  for 
our  determination,  therefore,  is  whether  appellant  is  shown 
by  answers  to  the  interrogatories  to  be  free  from  negligence 
which  the  law  regards  as  a  proximate  or  concurring  cause 
of  appellee's  injury.  The  jury  also  found  that  the  place  in 
which  appellee  was  working  when  injured  was  in  no  wise 
dangin-ous,  except  from  the  presence  of  the  empty  truck, 
about  twenty  feet  distant  and  near  to  the  railroad  track, 
which  npiM^llee  could  have  seen  had  he  looked.  The  culpa- 
ble act  with  which  appellant  is  charged  and  sought  to  b>' 
bound  is  in  failing  to  provide  a  fireman  for  the  pony  engine, 
to  keep  watch  along  the  north  side  of  the  track  and  givi> 
warning  of  this  obstruction.  It  is  not  alleged  tkat  a  fire- 
man Avas  necessary  to  the  proper  and  safe  management  of 
the  engine,  or  that  such  an  employe  had  ever  been  required 
or  used  in  operating  it,  and  was  negligently  permitted  to 
be  absent  on  this  occasion,  but  the  case  is  builded  upon  the 
theory  that  a  fireman,  if  present,  would  have  been  stationed 
upon  the  left  side  of  the  engine  cab  as  it  went  forward, 
keeping  constant  lookout  for  obstructions,  and  through  his 
vigilance  the  accident  might  have  been  averted.  It  is  insisted 
that  appellee  was  set  to  work  in  an  unsafe  place.  The  mas- 
ter's duty  requires  him  to  provide  a  reasonably  safe  place 
in  which  his  servant  is  to  work,  and  to  exercise  ordinary  care 
to  keep  the  same  in  reasonably  safe  condition.  An  employe 
assumes  under  his  contract  of  employment  the  ordinary  risks 
of  the  business  in  which  he  engages,  including  the  risk  of 
injury  from  ^**  competent  fellow-servants.  The  word  "place" 
in  negligence  cases  usually  means  the  premises  where  the 
work  is  to  be  done,  and  does  not  comprehend  the  negligent 
acts  of  fellow-servants  by  reason  of  which  the  place  is  ren- 
dered unsafe  or  dangerous.  If  the  place  in  which  a  servant 
is  set  to  work  is  not  inherently  dangerous,  but  necessarily  or 
probably  will  become  so  in  the  orderly  executioH  of  the  work 
assigned,  no  special  supervision  can  be  exacted  of  the  master. 
but  by  attention  to  details  of  arrangement  and  execution  the 
servant  is  required  to  guard  such  place  against  insecurity. 
It  may  be  declared,  as  a  general  proposition,  that  a  master 
who  has  furnished  a  reasonably  safe  place  in  which  to  work, 
and  reasonably  safe  appliances  to  Avork  Avith,  cannot  be  held 
liable  to  a  servant  Avhose  coservant  has  by  his  negligence  ren- 
dered such  place  unsafe,  without  the  master's  fault  or  knowl- 
edge. It  is  made  apparent  by  the  special  findings  in  this 
case  that  the  danger  to  Avhich  appellee  Avas  exposed,  and  of 
which  he  complains,  was  transitory,   existing  only  upon  the 
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single  occasion  when  his  injury  was  sustained,  and  duo  to  no 
permanent  defect  or  want  ol"  safety  in  appellant's  appliances, 
plant  and  works,  or  the  manner  in  which  they  were  intended 
to  he,  and  were  ordinarily,  u.sed.  The  al).^()lute  obligation 
resting  upon  a  master  to  use  due  care  to  provide  and  nuiin- 
tain  a  safe  place  for  his  workmen  does  not  cxlond  to  all  the 
passing  risks  that  may  arise  from  short-lived  causes:  Bed- 
ford Quarries  Co.  v.  Bough  (TJ07),  1G8  Ind.  G71,  80  N.  E. 
r)29,  14  L.  II.  A.,  N.  S.,  418;  Southern  Ind.  R.  Co.  v.  ^lartiri 
(1903),  IGO  Ind.  280,  GG  N.  K.  830;  Central  R.  Co.  v.  Ke;"- 
gan  (1895),  IGO  U.  S.  259,  IG  Sup.  Ct.  Rep.  2(;9,  40  L.  ed. 
418;  Meehan  v.  Speirs  Mfg.  Co.  (1899),  172  :\Ias.  375,  52 
N.  E.  518;  Whittaker  v.  Bent  (1897),  1G7  ^Fiiss.  588,  4G  N. 
E.  121;  :\rcKinnon  v.  Norcross  (1889),  148  IMass.  533,  20 
X.  E.  183,  3  L.  R.  A.  320;  Baron  v.  Detroit  etc.  Nav.  Co. 
(1892),  91  Mieh.  585,  52  N.  AY.  22;  Ilussey  v.  Coger  (1889), 
112  N.  Y.  G14,  8  Am.  St.  Rep.  787,  20  N.  E.  55G,  3  L.  R.  A. 
559. 

The  security  of  any  place  in  which  a  number  of  colalmrers 
^^  are  employed  must  depend  to  some  degree  upon  the  intel- 
ligence, care  and  lidelity  of  the  several  individuals  so  em- 
ployed, and  under  such  circumstances  the  master  cannot  be 
held  responsible  for  an  accident,  the  nature  of  which  indi- 
cates that  it  must  be  attributed  to  the  manner  in  which  an 
appliance  or  tool  was  used  or  placed  by  one  of  such  work- 
men. So  in  this  case  an  empty  truck — a  harmless,  safe  and 
proper  instrumentality — was.  by  the  negligence  of  a  fellow- 
servant,  so  placed  as  to  be  converted  into  an  injurious 
agency,  and  for  such  an  act  the  master  cannot  be  held  culpa- 
ble: Southern  Ind.  R.  Co.  v.  Harrell  (1904),  IGl  Ind.  G89,  68 
N.  E.  2G2.  G3  L.  R.  A.  4G0;  Fowler  v.  Chicago  etc.  R.  Co. 
(1884),  Gl  AYis.  159,  21  N.  W.  40;  Ilogan  v.  Smith  (1891), 
125  N.  Y.  774,  2G  X.  E.  742;  Crcgan  v.  Alar.ston  (1891),  12G 
X.  Y.  5G8,  22  Am.  St.  Rep.  854.  27  X.  E.  952;  AYorheide  v. 
Alissouri  Car  etc.  Co.  (1888),  32  Alo.  App.  3G7 ;  ArcLauirhlin 
V.  Camden  Iron  AYorks  (1897),  GO  X.  J.  L.  557.  33  Atl.  G77 ; 
Trcka  v.  Burlington  etc.  R.  Co.  (189o),  100  Iowa,  205,  GO 
X.  AV.  422;  Cleveland  etc.  R.  Co.  v.  Brown  (18nG),  73  Fed. 
970,  20  C.  C.  A.  147;  AIcGee  v.  Boston  Cordao-e  Co.  (1835), 
139  Alass.  445,  1  X.  E.  745;  Potter  v.  Xew  York  etc.  R.  Co. 
(1892),  13G  X.  Y.  11,  32  X.  E.  G(i3;  Perry  v.  Rogers  (1898  i, 
157  X.  Y.  251,  51  X.  E.  1021;  Ft.  AYayne  Iron  etc.  Co.  v. 
Parsell  (1907),  1G8  Ind.  223.  79  X.  E.  439.  Our  eoncluvioa 
is  that  appellant  is  not  shown  to  have  been  under  any  duty 
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to  anticipate  and  employ  special  vigilance  to  discover  such 
dangers  as  that  which  resulted  in  ajjpellce's  injury. 

This  opinion  might  be  concluded  here,  but,  in  view  of 
the  importance  of  the  case,  we  deem  it  proper  to  consider 
other  phases  of  the  question  involved.  If,  in  point  of  fact, 
the  proper  operation  of  this  pony  engine  had  required  the 
assistance  of  a  fireman,  and  one  had  been  provided,  it  is 
manifestly  problematical  whether,  at  the  critical  moment 
preceding  this  occurrence,  he  would  have  been  engaged  in 
shoveling  coal,  or  in  some  other  incidental  service,  instead 
of  scrutinizing  implements  under  the  care  of  *^  others,  and 
mentally  estinuiting  their  proximity  to  the  railroad  track. 
The  engine  was  equipped  with  a  foot-board  both  in  front 
and  at  the  rear,  which  afforded  a  better  point  for  observing 
encroaching  obstacles  than  the  cab  of  the  engine.  When 
the  engine  passed  westward  three  minutes  prior  to  the  acci- 
dent Romel  stood  upon  the  foot-board  at  the  west,  and  looked 
in  the  direction  toward  which  they  were  traveling,  and  as 
they  returned  three  men  were  in  charge  of  the  engine  and 
one  ear,  occupying  positions  which  ought  to  have  given  them 
proper  oversight  and  control  of  the  situation.  This  force 
was  certainly  adequate  for  the  proper  performance  of  the 
work  in  which  they  were  engaged,  and  in  such  a  manner  as 
not  to  endanger  the  safety  of  men  in  the  yards  performing: 
other  duties,  and  in  the  exercise  of  due  care.  In  our  opin- 
ion it  seems  quite  as  probable  that  the  dangerous  position  of 
the  truck  sliould  have  been  detected  by  one  of  tlii.s  er^'W  as 
by  a  fireman  at  his  post  in  the  cab.  In  this  connection  the 
following  language  of  the  court  in  the  case  of  ITayes  v. 
Western  R.  Corp.  (1849),  57  ^lass.  270,  seems  pertinent: 
"When  it  is  established  that  the  injury  coni})lained  of  was 
occasioned  by  the  neglect  of  the  man  on  the  train,  and  not 
by  reason  of  the  absence  of  the  man,  then  surely  the  al)- 
sence  of  tlie  man  becomes  immaterial.  Tlie  reasonings  and 
calculations  of  the  counsel,  as  to  chances  and  pr!>bal)ilitics. 
are  skillful  and  ingenious,  but  chance  and  probal)ility  are  too 
remote  and  contingent  to  be  the  basis  of  judicial  decision  in 
a  case  like  this.  The  proximate  cause  is  the  object  of  in- 
quiry, and.  when  discovered,  is  to  be  regarded  and  relied  on." 

In  speaking  of  the  duty  of  the  coinpany  to  warn  an  em- 
ploye at  Avork  upon  the  track,  in  the  case  of  Aerkfetz  v. 
Humphreys  (1892;,  145  U.  S.  418.  ]2  Sup.  Ct.  Hop.  S:!5.  3(3 
L.  ed.  758,  Justice  Brewer  said:  "The  engine  was  moving 
slowly,  so  slowly  that  any  ordinary  attention  on  the  part  of 
the  plaintilf  to  that  which  he  l^new  was  a  part  of  tlie  constant 
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business  of  the  yard  would  have  made  him  aware  of  the  ap- 
proach ^^  of  the  cars,  and  enal)led  him  to  step  one  side  as 
they  moved  along  the  track.  It  cannot  be  that,  under  these 
circumstances,  the  defendants  were  compelled  to  send  some 
man  in  front  of  the  cars  for  the  mere  sake  of  givint?  notice  to 
employes  who  had  all  the  time  knowledge  of  what  was  to  be 
expected.  We  see  in  the  facts  as  disclosed  no  negligence  on 
the  part  of  the  defendants,  and  if  by  any  means  negligence 
could  be  imputed  to  them,  surely  the  plaintiff  by  his  negli- 
gent inattention  contributed  directly  to  the  injury." 

So  in  this  ease  we  may  say  with  even  better  as.surance  that 
appellant  was  guilty  of  no  negligence  in  failing  to  employ 
extraordinary  precautions  to  discover  and  give  notice  of  dan- 
ger from  this  slowly  moving  engine  to  men  employed  in  the 
vicinity  of  the  track,  to  whom  no  danger  could  have  been 
reasonably  apprehended.  The  finding  of  the  .jury  that 
Romel  or  Taylor  should  have  preceded  the  engine  as  it 
moved  eastward  was  without  the  issues,  and  without  influ- 
ence upon  the  questions  for  decision. 

It  is  a  well-established  principle  that  a  party  is  not  re- 
sponsible in  respect  of  mischief  which  could  by  no  possibility 
have  been  foreseen,  and  which  no  reasonable  person  would 
have  anticipated:  Broom's  Legal  ]\Iaxims,  8th  Am.  ed.,  *386. 
In  determining  the  question  of  liability  in  negligence  cases, 
"proximate  cause"  is  construed  as  a  cause  from  which  a  man 
of  ordinary  experience  and  sagacity  could  foresee  that  the 
result  might  ensue:  Burlington  etc.  R.  Co.  v.  Budin  (1895), 
G  Colo.  App.  275.  40  Pac.  503 ;  Bellefontaine  etc.  R.  Co.  v. 
Snyder  (1SG8),  18  Ohio  St.  309,  98  Am.  Dec.  175;  P.  11.  & 
F.  M.  Roots  Co.  V.  Meeker  (1905),  165  Ind.  132,  73  N.  E. 
253. 

AVe  quote  the  following  from  Williams  v.  Delaware  etc.  R. 
Co.  (188G),  39  Hun,  430,  as  illustrative  of  this  principle: 
"Where  several  proximate  causes  contribute  to  an  accident, 
and  each  is  an  efficient  cause,  without  the  operation  of  which 
tlie  accident  would  have  happened,  ^^  it  may  be  attributed 
to  all  or  any  of  the  causes,  but  it  cannot  be  attributed  to  a 
cause,   unless   without   its   operation   the   accident   would   not 

have  happened Within  the  principle  of  the  cases  cited, 

to  entitle  the  plaintiff  to  recover  upon  the  ground  that  the 
defendant  was  guilty  of  negligence  in  not  furnisliing  a  suf- 
ficient number  of  brakemen,  it  was  incumbent  on  the  plain- 
tiff to  show  that  his  injury  was  the  result  of  such  negliircnce; 
that  it  was  the  natural  and  prol)al)le  consequenco  of  the  de- 
fendant's  omission,   and   that   the   accident   would   not   have 
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happened  but  for  siu-h  omission":  See,  also,  Little  Rock 
etc.  R.  Co.  V.  Barry  (1898),  84  Fed.  944,  28  C.  C.  A.  644, 
43  L.  R.  A.  349;  1  Shearman  &  Redfield  on  Negligence,  5th 
ed.,  see.  26. 

Applying  the  law  as  thns  declared  to  the  facts  of  this 
case,  we  are  led  to  the  conclusion  that  if  appellant  can  be 
said  to  have  been  negligent  in  not  providing  a  fireman,  such 
netjligence  was  not  a  proximate  cause  of  the  accident  by 
which  appellee  was  injured.  In  the  case  of  Relyea  v.  Kansas 
City  etc.  R.  Co.  (1892),  112  Mo.  86,  20  S.  W.  480,  18  L.  R. 
A.  817,  it  was  held  that  the  proximate  cause  of  the  death  of 
a  fireman  on  a  train  which  collided  with  cars  belonging  to 
another  train  was  the  failure  of  a  fellow-servant  to  set  the 
brakes  on  such  cars,  and  thereby  prevent  their  running  down 
a  grade,  and  that  a  recovery  could  not  be  based  on  the  negli- 
gence of  the  trainmaster  in  running  the  two  trains  too  close 
together,  where  there  was  no  proof  that  they  were  danger- 
ously close  if  proper  care  had  been  used.  The  negligence 
of  the  master,  to  be  actionable,  must  have  been  an  immediate 
cause  of  the  accids'nt,  and  have  had  a  share  in  producing 
the  injury;  and,  if  the  negligence  of  a  fellow-servant  was 
the  proximate  and  efficient  cause  of  the  injury,  there  can  be 
no  such  concurring  negligence  as  to  impose  liability  upon  the 
master:  New  York  etc.  R.  Co.  v.  Perriguey  (1894),  138  Ind. 
414,  34  N.  E.  233,  37  N.  E.  976. 

^^  When  the  facts  are  undisputed,  what  constitutes  proxi- 
mate and  remote  cause  is  a  question  of  law  for  the  court : 
P.  H.  &  F.  M.  Roots  Co.  V.  Meeker,  165  Ind.  132,  73  N.  E. 
253. 

It  is  clear  upon  the  facts  found  in  this  ease  that  the  act 
of  a  foUow-serVfUit  in  carelessly  and  negligently  leaving  the 
empty  truck  in  sur»h  a  position  as  to  come  in  contact  with  a 
passing  car  was  the  efficient  and  proximate  cause  of  appel- 
lee's injury.  Appellant  was  not  guilty  of  a  breach  of  duty 
owing  to  appellee  in  failing  to  provide  a  fireman  for  its  pony 
engine,  and  therefore  was  not  negligent;  and  if  its  omission 
in  this  respect  be  in  any  sense  regarded  as  negligent,  such 
negligence  was  not  a  proximate  cause  of  the  injury  result- 
ing to  appellee.  It  follows  that  appellee  cannot  hold  appel- 
lant rosponsible  for  resulting  damages  sustained:  Evansville 
etc.  R.  Co.  V.  Tohill  (1895),  143  Ind.  49.  41  N.  E.  709.  42 
N.  E.  352;  Rush  v.  Coal  Bluff  Mining  Co.  (1892),  131  Ind. 
135,  30  N.  E.  904;  Spencer  v.  Ohio  etc.  R.  Co.  (1892),  130 
Ind.  181.  29  N.  E.  915;  Cincinnati  etc.  R.  Co.  v.  Lang  (18S9), 
118  Ind.   579,   21  N.   E.   317;   Sullivan  v.   "SVamsutta  Mills 
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(1892),  155  Mass.  200,  29  N.  E.  51 G;  Cnnninn:ham  v.  Wash- 
ington Mills  Co.  (Mass.  1891),  26  N.  E.  235;  Mahoney  v. 
Vacuum  Oil  Co.  (189-4),  76  Ilun,  579,  28  N.  Y.  Supp.  196; 
Corona  v.  Galveston  etc.  R.  Co.  (Tex.  1891),  17  S.  W.  384; 
Rose  V.  Culf  etc.  R.  Co.  (Tex..  1891),  17  S.  \V.  789;  Vizelich 
V.  Southern  Pac.  Co.  (1899),  120  Cal.  587,  59  Pac.  129; 
Trewatha  v.  Buchanan  Gold  Mining  etc.  Co.  (1892),  96  Cal. 
494,  28  Pac.  571,  31  Pac.  561;  Gila  Valley  etc.  R.  Co.  v. 
Lyon  (1903),  8  Ariz.  118,  71  ]»ae.  957;  Knahtla  v.  Oregon 
Short  Line  etc.  R.  Co.  (1891),  21  Or.  136,  27  Pac.  91. 

When  the  facts  are  undisputed,  as  in  this  case,  and  the 
right  of  the  parties  can  be  clearly  seen  and  determined,  it  is 
the  policy  of  the  law  to  make  an  end  to  the  litigation.  Hav- 
ing reached  the  conclusion  that  further  litigation  must  be 
fruitless,  without  separately  considering  the  sufficiency  of 
the  complaint,  we  are  of  opinion  that  appellant's  motion  for 
judgment  upon  the  answers  of  the  jury  to  ^^  interrogatories, 
notwithstanding  the  general  verdict,  ought  to  have  been  sus- 
tained. 

The  judgment  is  reversed,  with  directions  to  sustain  appel- 
lant's motion  for  judgment  in  its  favor  upon  the  answers  of 
the  jury  to  interrogatories. 


llie  Doctrine  of  Assumption  of  Bisk  and  Contributory  Negligence  in 
the  law  of  master  and  servant  is  considered  in  the  notes  to  Houstoa 
etc.  Rv.  Co.  V.  De  Walt,  97  Am.  St.  Eep.  884;  Brazil  Block  Coal  Co. 
V.  Gibson,  98  Am.  St.  liep.  289. 


ALERDING  v.  ALLISON. 

[170  Ind.  252,  83  N.  E.  1UU6.] 

EES  JUDICATA  and  Law  of  Case  Distinguished.— The  doc- 
trine of  "the  law  of  the  case"  is  analogous  to  the  dociriue  of  funner 
adjudication,  but  much  more  limited  in  its  application.      ^  p.  30:5.) 

RES  JUDICATA — Questions  not  Actually  Litigated. — Under 
the  rule  of  former  adjudication,  wlien  a  cause  has  been  finally  deter- 
mined by  a  competent  tribunal,  all  questions  of  controversy  arisin^j 
in  the  case  must  be  taken  as  at  rest  forever,  not  only  the  things 
that  were  actually  adjudged,  but  every  other  matter  which  the  par- 
ties might  have  litigated  under  the  issues  formed,      (pp.  368,  369.) 

LAW  OF  CASE — Questions  not  Adjudicated. — The  rule  known 
as  "the  law  of  the  case,"  while  as  conclusive  as  former  adjudication, 
as  to  all  matters  within  its  scope,  cannot  be  invoked.  e.\'C'"pt  as  to 
such  questions  as  have  been  actually  considered  and  determined  on 
the    first    appeal.     In   the    application    of    this   rulo    courts    will    take 
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cognizance  of  such  points  only  as  affirmatively  appear  in  the  last 
to  have  boon   docidod  in   tlio  forinor  appeal,      (p.  3G9.) 

LAW  OF  CASE — Questions  of  Law  and  Fact. — The  "law  of  the 
case"  nilo  Ikis  i(4"erence  to  (picstions  of  law,  and  not  to  questions  of 
fact,  'riio  Icrni  means  nothing  more  or  less  than  the  application  of 
that  lino  (ir  rule  of  decision  which  courts  have,  from  time  imme- 
morial, applied  to  like  pleadings,  or  like  facts,  or  sets  of  fact.     (p.  370.) 

LAW  OF  CASE — Amendment  to  Pleading  or  to  Evidence. — 
The  mere  aildition  of  new  matter  to  a  jiUading,  or  to  the  body  of 
the  evidence,  is  not  sufiicicnt  to  avoid  "the  law  of  the  case"  rule. 
Amendments  to  a  pleading  that  only  amplify,  explain  or  limit  the 
facts  already  pleaded,  or  additional  evidence  which  is  merely  cumula- 
tive to  evidence  of  the  same  class  given  on  the  first  appeal,  will  not 
carry  the  question  outside  of  the  operation  of  the  rule.  The  amend- 
ment to  tlie  pleading  or  to  the  evidence  must,  successfully  to  escape 
the  rule,  carry  into  the  case  presented  on  the  subsequent  appeal  a 
new  and  substantive  fact.      (pp.  370,  371.) 

LAW  OF  CASE — When  not  Applicable. — A  decision  by  the  ap- 
pellate court  on  a  claim  against  the  estate  of  a  decedent  for  per- 
sonal services,  where  the  defenses  were  payment  and  the  statute  of 
limitations,  is  not  the  law  of  the  case  on  a  second  apneal  where  an 
estoppel  is  relied  upon  by  the  defendant  and  its  avoidance  by  the 
claimant,      (p.   374.) 

ADMINISTRATION. — The  Receipt  of  a  Legacy  upon  the  con- 
dition that  the  legatee's  claim  against  the  estate  shall  not  thereby 
be  prejudiced  creates  no  estoppel  against  him.      (p.  375.) 

EXECUTORS — Possession  of  Estate. — An  executor  succeeds  to 
the  possession  of  his  testator,  and  it  is  his  duty  to  care  for  and 
preserve  the  property  even  before  he  receives  letters,     (p.  377.) 

ADMINISTRATION  —  Estoppel  Against  Legatee.— Where  a 
legatee  refuses  to  accept  her  legacy  of  money  and  household  goods, 
claiming  more  than  the  value  thereof  under  an  agreement  with  the 
testatrix  for  services  performed,  and  the  executors,  desiring  the  use 
of  the  house,  induce  her  to  remove  the  goods  on  tlie  assurance  that 
her  claim  will  not  be  prejudiced  thereby,  and  she  gives  a  receipt  to 
ri  turn  the  goods  on  demand,  this  does  not  estop  her  from  asserting 
her   claim.      (p.   378.) 

ADMINISTRATION — Ratification  of  Act  of  Executor.— Where 
an  estate  accepts  the  benefits  of  a  contract  made  by  one  only  of  the 
executors,  it  thereby  ratifies  the  agreement,  and  cannot  tlicreafter 
repudiate  it.      (p.  379.) 

EXSCUTOES— Power  of  One  of  Several.— AVliere  a  will  ap- 
points several  executors,  they  are  esteemed  in  law  as  one  persna 
representiiig  the  testator,  and  the  act  of  one  in  ri^snect  to  tlie  cus- 
tody, care  and  disiiositioii  of  the  testator's  gooils  is  the  art  of  all 
and  binds  the  estate,      (i).   3S0.) 

EXECUTOR— Act  of  One  of  Several  Executory. — The  act  of 
one  of  two  executors  in  a  simple  matter  of  ad.'uinistra'ii  >l-  detail  is 
as  effective  as  the  act  of  both.      (p.  380.) 

George  II.  Batchelor.  Ilofron  &  ITarrington  and  Shirts  & 
Fertig,  fur  the  appelhint. 

Smith,  Dtiiican,  Ilornbrook  &  Sniitli.  AYilliam  S.  Christian 
and  La  Fayette  Perkins,  for  the  appellee. 

2''*  IIADLEY,   J.     The   claimant    in    Xovemlter.    1881,    at 
the  age  of  fifteen  years,  was  employed  by  Helen  J.  Tate,  ap- 
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pellant's  testatrix,  as  a  domestic,  at  the  wage  of  $3  per  week. 
In  February  followinj:^  an  a<]:reenient  was  entered  into  be- 
tween tiie  claimant  and  her  mother  on  one  side,  and  Mrs. 
Tate  on  the  other,  under  which  the  claimant  continued  to  re- 
side with  ]\lrs.  Tate  until  December,  18S9,  when  the  claim- 
ant was  married  and  went  to  live  with  her  husband.  After 
her  marriage  the  claimant  made  frequent  and  prolonged 
visits  to  the  Tate  home,  and  continued  to  make  sucli  visits, 
and  to  render  important  and  valual)le  servici's  to  .Mrs.  Tate, 
until  tlie  latter's  death,  wiiich  occurred  June  2(5,  1900.  ^Irs. 
Tate  died  testate.  Her  will  was  executed  on  Xoveml)er  3  8, 
1898,  contained  thirty-three  items,  or  beque-^ts,  tlie  fifteenth 
and  twenty-sixth  of  which  are  as  foHows: 

"Item  15.  I  give  and  bequeath  to  ]\rrs.  Irene  Allison,  wife 
of  James  Allison,  all  the  furniture,  carp:'ts,  pictures,  orna- 
ments, utensils,  and  other  household  articles,  of  every  de- 
scription, in  my  residence,  and  not  in  this  will  specifically 
beciueathed  to  other  legatees 

"Item  26.  I  give  and  bequeath  to  I\Irs.  Irene  Allison,  wife 
of  the  same  mentioned  in  item  fifteen  of  this  will  the  sum  of 
$500." 

Fifteen  days  after  the  death  of  the  testatrix,  to  wit,  July 
7,  1900.  the  executors  delivered  to  Mrs.  Allison,  the  claim- 
ant, all  the  personal  property  bequeathed  to  her  by  item  15 
'^^  and  she  executed  to  them  a  receipt  and  refunding  bond 
therefor  as  follows : 

"Rec-L-ivi'd  of  Herman  Alerding  and  Daniel  Wait  Howe, 
executors  of  the  last  will  of  Helen  J.  Tate,  deceased,  the  arti- 
cles specified  in  item  fifteen  of  said  will,  which  reads  as  fol- 
lows, to  wit : 

"  'Item  15.  I  give  and  bequeath  to  Irene  Allison,  wife  of 
James  Allison,  all  the  furniture,  carpets,  pictures,  ornaments, 
utensils,  and  other  household  articles,  of  every  description,  in 
my  residence,  and  not  in  this  will  specifically  bequeathed  to 
other  legatees.' 

"Said  articles  being  descril)ed  in  the  inventory  and  ap- 
praisement filed  ])y  said  executors,  as  follows:  [Here  follows 
a  list  of  fifty-three  articles,  as  described  and  a[)praised  in 
the  inventory  and  appraisement.] 

"The  above-mentioned  articles  are  delivered  by  said  ex- 
ecutors and  received  by  the  undersigned  on  the  exjjresv  c  ):i- 
diti(m  that  they  are  to  be  returned  to  said  cxecut'U---,  nn 
deniand  at  any  time  before  the  final  settlement  of  s;ud  e~l:ite, 
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and  I  hereby  bind  myself  in  the  penal  sum  of  $ to 

return  said  articles  on  demand  to  said  executors. 

"IRENE  M.  ALLISON. 
"July,  1900. 

"I  hereby  aclcnowledsfe  myself  surety  for  the  above-named 
Irene  Allison,  for  the  performance  by  her  of  the  above-recited 
obligation.  J.  M.  ALLISON. 

"H.    W.    TUTEWILER." 

On  June  11,  1901,  appellee  filed  her  claim  in  two  para- 
graphs against  the  estate,  which  claim  was  as  follows: 

"First  Paragraph.  The  claimant,  Irene  Allison,  alleges 
that  she  has  a  just  claim  against  the  estate  of  Helen  J.  Tate, 
deceased,  for  services  rendered  by  said  claimant  to  said  Helen 
J.  Tate  in  her  lifetime,  and  says  that  claimant  has  been  and 
was  continuously  in  the  employ  of  Helen  J.  Tate  at  her  special 
instance  and  reciuest,  from,  to  wit,  February  25,  1882,  until 
the  death  of  Helen  J.  Tate,  on  June  26,  1900.  The  services 
rendered  by  said  claimant  under  said  employment  being  of 
the  reasonable  value  of  $25  per  week  from  February  25,  1882, 
to  December  18,  1889,  and  of  $10  per  week  from  said  Decem- 
ber 18,  1889,  to  June  26,  1900,  or  $15,620  in  all,  a  bill  of 
particulars  of  which  is  as  follows: 

256  "The  estate  of  Helen  J.  Tate,  deceased,  to  Irene  Alli- 
son, Dr. : 

"To  services  from  February  25,  1882,  to  December, 
1889,  as  companion,  housekeeper,  nurse,  and  cook, 

406  weeks,  at  $25  per  week $10,150 

"To  services  from  December  18,  1889,  to  June  26, 
1900,  as  companion,  houselceeper,  adviser,  cook, 
and  nurse,  547  weeks,  at  $10  per  week $5,470 

"Total $15,620 

"Claimant  further  says  tliat  the  estate  of  said  Helen  J. 
Tate  is  not  entitled  to  any  credits  or  deductions  from  said 
sum,  and  that  said  sum  of  $15,620  owing  to  claimant  from 
said  estate  is  long  past  due  and  unpaid. 

"Second  Par;igraph.  For  a  further  and  second  paragraph 
against  the  estate  of  said  Helen  J.  Tate,  deceased,  claimant 
says  that  on,  to  wit,  February  25,  1SS2,  claimant,  while  only 
fifteen  years  of  age,  entered  the  em]iloy  of  Helen  J.  Tate, 
under  an  agreement  that  if  she  should  continue  in  such  em- 
ploy until  such  time  as  she  should  marry,  and  faithfully  do 
and  perljjrm  her  duties  thereunder,  she  should  rei-eive,  by 
will  or  otlicrwise,  one-half  of  the  estate  of  wliic-h  said  Ilel^n 
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3".  Tate  should  die  possessed,  or  if  claimant  would  continue 
such  employment  until  said  Helen  J.  Tate  should  die,  and 
faithfully  and  diligently  do  and  perform  her  duties  there- 
under, claimant  should  at  the  death  of  said  Helen  J.  Tate 
receive,  by  will  or  otherwise,  the  entire  estate  of  which  said 
Helen  J.  Tate  should  die  possessed;  that  on,  to  wit,  Decem- 
ber 18,  1889,  claimant,  intending  soon  to  be  married,  was 
about  to  quit  said  employment ;  that  said  Helen  J.  Tate  was 
very  much  attached  to  claimant,  and  promised  that  if  claim- 
ant would  not  quit  said  employment,  but  continue  thereunder 
until  said  Helen  J.  Tate  should  die,  by  holding  herself  in 
readiness  from  that  time  on  until  the  death  of  said  Helen  J. 
Tate,  even  though  married,  to  do  and  perform  faithfully  and 
diligently  such  services  as  she  was  able,  although  residing 
elsewhere,  and  which  she  might  be  called  upon  by  said  Helen 
J.  Tate  to  do  and  perform,  claimant  would  receive,  by  will 
or  otherwise,  the  entire  estate  of  which  said  Helen  J.  Tate 
should  die  possessed,  and  claimant  would  not  be  required  to 
do  and  perform  as  much  work  as  she  had  done  theretofore, 
or  to  live  at  the  residence  of  said  Helen  J.  Tate,  but  that 
claimant  could  dwell  elsewhere  and  come  back  and  forth  to 
the  residence  of  said  Helen  J.  Tate  ^^"^  when  and  as  often  as 
claimant  might  be  needed  or  called  upon  by  said  Helen  J. 
Tate  to  render  services  under  said  employment;  that,  relj-ing 
upon  said  agreement  and  promise,  claimant  faithfully  and 
diligently,  and  in  all  things  in  compliance  with  said  agree- 
ment and  promise,  remained  continuously  in  said  employment 
from,  to  wit,  said  February  25.  1882,  until  June  26,  1900, 
when  said  lielen  J.  Tate  died;  that  from,  to  wit,  said  Febru- 
ary 25,  1882,  until  December  18,  18S9,  claimant  resided  in 
the  same  house  with  said  Helen  J.  Tate,  and  exercised  gen- 
eral supervision  over  the  household  atTairs,  and  faithfully 
and  diligently  performed,  under  said  employment,  the  ser- 
vices of  a  companion,  housekeeper,  nurse  and  cook,  and  from 
said  December  IS,  18S9.  to  said  June  26,  1900.  when  said 
employment  ended,  claimant,  although  not  residing  in  the 
same  house  with  said  Helen  J.  Tate,  faithfully  and  diligently 
performed,  under  said  employment,  the  services  of  a  com- 
panion, adviser,  housekeeper,  nurse,  and  cook,  as  often  as 
and  whenever  needed  and  called  upon  by  s;iid  Helen  J.  Tate. 
in  all  things  in  compliance  with  and  pursu*,iit  to  the  agree- 
ment and  promise  aforesaid;  that  said  Helen  J.  Tate  failed 
to  carry  out,  by  will  or  otherwise,  her  p;irt  of  the  agvr'/nifiit 
and  promise  aforesaid,  but  on  the  contrary  devised  and  be- 
queathed  most   of   her   prciperty,   both   re;u   and   personal,   to 
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other  parties,  except  $500  and  part  of  the  household  goods. 
Claimant  further  says  that  the  aforesaid  services  rendered 
by  her  to  said  Helen  J.  Tate,  under  said  employment, 
were  reasonably  worth  the  sum  of  $25  per  week  for  the  40'3 
weeks  from  Februavy  25,  1882,  to  December  18,  1880,  and 
$10  per  week  for  the  547  weeks  from  December  18,  1880,  to 
June  26,  1900,  or  $15,620  in  all,  which  sum  claimant  avers 
is  justly  due  her  from  said  estate,  and  wholly  unpaid." 

The  action  was  originally  brought  and  tried  in  the  ^Marion 
circuit  court,  resulting  in  a  judgment  and  verdict  in  favor 
of  appellee  for  $6,000.  On  appeal  to  the  appellate  court 
(Alerding  v.  Allison  (1903),  31  Ind.  App.  397,  68  X.  E.  185), 
the  judgment  was  reversed  and  the  cause  remanded  for  a 
new  trial.  The  venue  was  changed  to  the  Hamilton  circuit 
court,  and  in  the  latter  court  the  cause  was  placed  at  issue 
and  tried  by  a  jury,  resulting  in  a  verdict  for  claimant  for 
$8,436,  and  answers  to  divers  interrogatories.  A  motion  for 
^^^  judgment  upon  such  answers  and  for  a  new  trial  having 
been  overruled,  judgment  was  rendered  upon  the  verdict, 
from  which  the  executors  appeal  and  assign  error  on  all  ad- 
verse rulings.  On  the  first  appeal  the  appellate  court  held 
in  effect:  (1)  That  the  two  paragraphs  of  complaint  were 
founded  upon  the  same  cause  of  action;  (2)  that  the  services 
rendered  under  the  agreement  set  up  in  the  second  para- 
graph were  to  be  recompensed  by  a  testamentary  provision; 

(3)  that  the  testamentary  provision  made  for  the  claimant 
M'as   intended  by  the   testatrix  to   be   in   full  of   all  claims; 

(4)  that  the  claimant  by  her  unexplained  receipt  of  the 
hou.sehold  goods  beciueathed  to  her  by  item  15  of  the  will 
nuist  be  held  to  have  elected  to  accept  the  legacy  in  satisfac- 
tion of  her  claim;  (5)  that  under  the  issues  as  formed  the 
executors  had  the  right  to  raise  the  ciuestion  of  estoppel  with- 
out plea.  Whether  these  rulings  of  the  appellate  court  on 
the  former  appeal  shall  be  held  as  "the  law  of  the  case"  in 
this  appeal  is  earnestly  and  ably  discussed  by  counsel  on  both 
sides,  and  claims  our  first  attention. 

The  doi'trine  of  "the  law  of  the  case."  as  referring  to  the 
decision  of  the  court  in  a  particular  case  on  a  former  appeal, 
is  analogous  to  the  doctrine  of  former  adjudication,  but  nuu-h 
niitre  limited  in  its  a[)plication.  Uiuler  the  rule  of  former 
adjudicaliiin,  when  a  cause  has  Ijeen  finally  determined  by  a 
competent  tribunal,  all  (pieslinns  of  co;iti'()versy  arising  in 
the  case  inu>t  be  taken  as  at  rest  forever,  not  only  tlio  tilings 
that  were  actually  adjudged,  but  every  other  matter  which 
the   parties   might   have   litigated   under   the   issues   funned: 
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Fischli  V.  Fisehli  (1825),  1  Blackf.  *3G0,  12  Am.  Dec.  251; 
Gutheil  V.  Goodrich  (1903),  IGO  Ind.  92,  GG  N.  E.  446.  The 
rule  known  as  "the  law  of  the  case,"  while  as  conclu.sive  as 
in  former  adjudication,  as  to  all  matters  within  its  scope, 
cannot  be  invoked,  except  as  to  such  questions  as  have  been 
actually  considered  and  determined  in  the  first  appeal.  In 
the  application  of  this  rule  courts  will  take  cognizance  of 
such  points  only  as  affirmatively  appear  ^^"  in  the  last  to 
have  been  decided  in  the  former  appeal.  Tlie  rule,  being 
one  which  tends  to  prevent  the  judicial  consideration  of  a 
particular  controversy,  is  not  to  be  extended  beyond  the 
exigencies  which  demand  its  application :  Dodge  v.  Gaylord 
(187G),  53  Ind.  3G5;  Davis  v.  Krug  (1883),  95  Ind.  1;  For- 
gerson  v.  Smith  (1885),  104  Ind.  246,  3  N.  E.  8G6;  Elliott 
v.  Gale  (1888),  113  Ind.  383,  14  N.  E.  708;  Wine  v.  Woods 
(1902),  158  Ind.  388,  63  N.  E.  759;  Buehner  Chair  Co.  v. 
Feulner  (1905),  164  Ind.  368,  73  N.  E.  816;  Ohio  etc.  R.  Co. 
V.  Hill  (1893),  7  Ind.  App.  255,  34  N.  E.  646;  Sovereign 
Camp  etc.  v.  Ilaller  (1903),  30  Ind.  App.  450,  66  N.  E.  186. 
In  the  case  of  Dodge  v.  Gaylord,  53  Ind.  365,  it  is  said:  "It  is 
also  settled  that  the  decision  of  the  supreme  court,  rendered 
upon  a  given  state  of  facts,  becomes  the  law  of  the  case  as 
applicable  to  such  facts,  and  if  the  cause  be  remanded  for  a 
new  trial,  the  parties  have  the  right  to  introduce  new  evi- 
dence and  establish  a  new  state  of  facts;  and  when  this  is 
done,  the.  decision  of  the  supreme  court  ceases  to  be  the  law 
of  the  case,  and  the  court  in  the  trial  of  such  case  is  not  con- 
clusively bound  by  such  decision,  but  should  apply  the  law 
applicable  to  the  hew  and  changed  state  of  facts."  In  the 
case  of  Davis  v.  Krug,  95  Ind.  1,  it  is  said:  "The  rule  of 
'the  law  of  the  case'  thus  limited  to  points  considered  and 
decided  on  the  first  appeal  meets  our  full  approval.  But  we 
cannot  agree  to  the  claim  of  appellee's  counsel  that  'the  law 
of  the  case'  precludes  us  from  considering  and  deciding  now, 
on  the  second  appeal  of  this  cause,  any  questions  which  might 
have  been,  but  were  not,  considered  and  decided  as  the  case 
was  presented  on  the  first  appeal.  Such  claim  seems  to  us 
unreasonable,  although  we  are  aware  that  it  is  supported  by 
many  respectable  authorities,  and  even  by  the  language  used 
in  some  of  the  reported  cases  of  this  court."  In  the  case  of 
Wine  V.  Woods,  158  Ind.  388,  63  N.  E.  759,  it  is  said  on  page 
391:    "Only  points  decided  become  the  law  of  the  case." 

The  record  in  the  appeal  to  the  appellate  court,  and  the 
opinion  pronounced  therein,  will  be  regarded  as  a  part  of 
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^^^  the  record  in  this  appeal,  so  far  as  it  will  enable  the 
court  to  ascertain  whether  the  questions  now  presented  were 
decided  by  the  court  in  the  former  appeal:  Westfall  v.  Wait 
(1905),  1G5  Ind.  353,  73  N.  E.  1089;  Mississinewa  Mining 
Co.  V.  Andrews   (1902),  28  Ind.  App.  496,  63  N.  E.  231. 

As  relatinc:  to  the  first  three  propositions,  the  evidence 
submitted  in  this  appeal  is,  in  substance,  the  same  as  that 
submitted  in  the  first  appeal,  and  the  law  as  declared  by  the 
appellate  court  as  ruling  those  points  must  now  be  accepted 
as  conclusive:  Dodge  v.  Gaylord.  53  Ind.  365;  Board  etc. 
V.  Bonebrake  (LS96),  146  Ind.  311,  45  N.  E.  470. 

At  the  outset  it  should  be  borne  in  mind  that  the  "law  of 
the  case"  rule  has  reference  to  questions  of  law,  and  not  to 
questions  of  fact.  The  term  means  nothing  more  nor  less 
than  the  application  of  that  line  or  rule  of  decision  which 
courts  have,  from  time  immemorial,  applied  to  like  pleadings, 
or  like  facts,   or  set^s  of  fact. 

Some  significance  must  be  attached  to  the  procedure  con- 
cerning appeals.  The  very  right  of  appeal,  of  amendment, 
of  a  new  trial,  implies  the  possible  existence  of  error,  of  mis- 
take, of  incompleteness.  The  sole  purpose  of  these  provi- 
sions is  to  furnish  the  court  with  the  means  of  administering 
justice  more  completely  between  litigants. 

In  the  preparation  of  a  pleading  sometimes  material  facts 
are  inadvertently  overlooked  and  omitted.  Sometimes  new 
facts  are  subsequei>tly  discovered.  This  is  equally  true  witli 
respect  to  the  evidence.  "When  the  sufficiency  of  a  pleading 
or  of  the  evidence  is  challenged,  the  court  tests  the  question 
by  the  rule  of  law  applicable  to  the  set  of  facts  pleaded  or  in 
evidence.'  On  appeal,  if  the  judgment  of  the  trial  court  is 
affirmed,  then  the  law  as  declared  by  the  court  on  that  par- 
ticular state  of  facts  remains  "the  law  of  the  case,"  as  affect- 
ing the  points  adjudged,  throughout  all  subsequent  stages  of 
the  case.  But  if  it  is  found  on  appeal  that  the  trial  court 
has  erred  in  the  application  of  the  correct  rule  of  law,  and 
the  cause  is  reversed  ^**^  and  remanded  with  the  right  of 
amendment  and  new  trial,  and  the  pleading,  or  tlie  body  of 
the  evidence,  is  amended  by  the  addition  of  new  and  material 
facts  that  make  another  and  different  case,  and  which  call 
for  the  application  of  an  eiitirel.v  different  rule  of  law,  in 
such  instance  the  law  as  declared  in  the  first  appeal  on  tlie 
old  facts  is  not  "the  law  of  the  case"  on  the  second  appeal, 
because  the  subject  matter  adjudged  is  not  the  same.  AVe  do 
not,  however,  mean  by  this  that  the  mere  addition  of  new 
matter  to  a  pleading,  or  to  the  body  of  the  evidence,  is  suffi- 
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cient  to  avoid  "the  law  of  the  case"  rule.  Amendments  to 
a  r^eadinn;  that  only  amplify,  explain  or  limit  the  facts  al- 
ready pleaded,  or  additional  evidence  which  is  merely  cumu- 
lative to  evidence  of  the  same  class  given  on  the  first  appeal, 
will  not  carry  the  question  outside  of  the  operation  of  the 
rule.  The  amendment  to  the  pleading  or  to  the  evidence 
must,  successfully  to  escape  the  rule,  carry  into  the  case 
presented  on  the  subsequent  api)eal  a  new  and  substantive 
fact:  AVestfall  v.  Wait,  1G5  Ind.  'A'^'S,  73  N.  E.  1089. 

How  do  these  principles  apply  to  the  case  before  us?  In 
the  first  appeal  the  first  paragraph  was  but  a  formal  claim 
for  personal  services  against  the  estate,  and  was  the  same 
as  it  appears  in  this  appeal.  The  second  paragraph  set  forth 
the  claimant's  alleged  agreement  with  the  testatri.K,  and 
averred  her  performance  and  ]\Irs.  Tate's  nonperformance, 
and  damages.  Nothing  was  alleged  concerning  the  bequests 
to  the  claimant,  or  her  receipt  of  certain  household  goods 
from  the  executors.  In  her  first  complaint  the  claimant  relied 
upon  the  ordinary  rule  of  pleading,  and  stopped  when  she 
had  set  forth  the  grounds  of  her  claim.  To  her  complaint 
the  executors  answered  the  general  denial,  statutes  of  limi- 
tations and  payment.  These  answers  presented  three  dis- 
tinct issues  to  the  court:  1.  Was  the  alleged  contract  made, 
and  was  it  kept  by  the  claimant  and  broken  by  the  testatrix? 
2.  Had  the  cause  of  action  accrued  to  the  claimant  within 
six  years  next  before  ^^"'  the  commencement  of  this  suit?  3. 
Had  the  damages  been  fully  paid?  The  record  in  the  first 
appeal  bears  unmistakable  evidence  that  the  case  was  tried 
and  submitted  to  the  jury  strictly  upon  these  lines.  There 
is  not  a  word  in  the  testimony,  nor  in  the  instructions  sub- 
mitted to  the  jury,  nor  in  those  requested  by  the  executors 
and  refused,  that  suggests  the  idea  of  estoppel,  or  that  the 
receipt  of  the  goods  from  the  executors  was  in  effect  an  ac- 
ceptance of  the  testamentary  provision  in  full  payinent  and 
discharge  of  her  claim.  Payment,  not  estoppel.  w;is  the  issue 
on  trial.  So  far  as  appears  from  the  opinion  of  the  appellate 
court,  the  claimant  made  out  her  case  against  all  the  express 
defenses  set  up  by  the  executors.  The  reversible  error  was 
found  in  a  defense  that  arose  by  implication  of  law,  and  of 
which  no  actual  notice  w;is  taken  or  given  claimant  during 
the  trial.  An  admission  was  made  by  her  attorney  that  jtroj)- 
erty  of  the  appraised  value  of  •'i^^lO  was  turned  over  to  hi-r 
by  the  executors.  It  is  apparent  that  tht-  admission  was  maJe 
under,  and  responsive  to.  the  plea  of  payment,  and  nnly  n.s 
an    acknowledgment   of   piu'ti:'!    payment.      As    oxhiiiiied    by 
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the  record,  so  far  as  we  have  observed,  no  further  notice  was 
taken  of  the  admission  by  anyone  throughout  the  case,  ex- 
cept as  may  be  inferred  from  the  judge's  sixteenth  instruc- 
tion, wherein  he  said:  "If  you  believe  from  the  evidence 
that  whatever  services  were  rendered  by  chiimant  to  de- 
cedent have  been  paid  for  by  said  Helen  J.  Tate  in  her  life- 
time, or  by  provision  in  her  last  will,  then  claimant  is  not 
entitled  to  recover."  The  instrument  in  writing,  called  a 
"receipt  and  refunding  bond,"  taken  from  claimant  by  the 
executors  at  the  time  the  property  was  turned  over  to  her, 
is  significant,  as  showing  that  invoking  the  principle  of  es- 
toppel against  the  claimant  had  not  then  found  lodgment  in 
the  minds  of  the  executors.  It  reads:  "Received  of  Her- 
man Alerding  and  Daniel  Wait  Howe,  executors  of  the  last 
Mill  of  Helen  J.  Tate,  deceased,  the  articles  specified  in  ar- 
ticle ^'*^  fifteen  of  said  will.  [Setting  forth  a  fu-U  list  of 
the  articles.]  ....  The  above-mentioned  articles  are  deliv- 
ered by  said  executors  and  received  by  the  undersigned 
[not  as  a  testamentary  benefit,  not  as  a  legacy  under  the 
will,  but]  on  the  express  condition  that  they  are  to  be  re- 
turned to  said  executors  on  demand  at  any  time  before  the 
final  settlement  of  said  estate."  A  bond,  with  surety,  to 
make  such  return  upon  demand  of  the  executors,  is  also  ap- 
pended. 

The  estate  was  appraised  at  $54,000.  There  were  six- 
teen general  legacies  of  money,  amounting  to  10,000,  and  a 
residuary  clause  and  legatee;  and  it  seems  doubtful  if  the 
peculiar  wording  of  the  receipt  and  return  bond  was  wholly 
the  result  of  caution  for  assets  to  pay  creditors.  In  any  case 
it  is  plain  that  the  document  was  not  framed  with  a  view  of 
enforcing  a  forfeiture  of  the  claimant's  right  to  prosecute 
a  claim  against  the  estate  for  services  rendered  the  testatrix. 
The  holding  of  the  appellate  court  with  respect  to  the  fourth 
point  is,  in  substance,  that  the  unexplained  receipt  by  claim- 
ant of  the  articles  bequeathed  to  her  by  item  15  of  the  will 
must,  in  legal  effect,  be  held  to  be  an  acceptance  of  the  tes- 
tamentary benefit  made  for  her,  in  discharge  of  the  contract 
obligation  of  the  testatrix.  In  other  words,  that  the  claimant 
cannot  have  both  the  testamentary  provision  and  her  claim 
against  the  estate.  As  the  case  was  presented  to  the  ap- 
pellate court  the  ruling  was  clearly  right.  But  it  may  be 
observed  that  the  court  did  not,  as  it  might,  order  final  judg- 
ment in  favor  of  the  executors.     It  would  probably  have  done 
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so  if  satisfied  that  the  case  was  fully  and  fairly  presented. 
The  cause  was  remanded  for  a  new  trial. 

Upon  its  return  to  the  circuit  court  the  claimant  filed  an 
amended  complaint,  manifestly  to  avoid  the  estoppel  that  had 
crept  into  her  case  on  appeal.  The  first  paragraph  was  left 
without  change,  and  the  amendment,  besides  a  few  minor  and 
unimportant  clianges,  consisted  in  adding  to  the  second  para- 
graph the  following  new  matter: 

204  "That  said  Helen  J.  Tate  in  her  lifetime  executed  her 
last  will  and  testament,  under  which  Herman  Alerding  and 
Daniel  Wait  Howe  became  at  her  death,  ever  since  have  been, 
and  still  are,  the  executors  of  said  estate ;  that  said  executors 
have  wholly  refused  and  failed  to  pay  the  aforesaid  compen- 
sation, or  any  part  thereof,  although  it  is  long  past  due  and 
wholly  unpaid;  that  said  Helen  J.  Tate,  without  the  knowl- 
edge and  consent  of  claimant,  executed  said  last  will  and 
testament,  whereby  said  Helen  J.  Tate,  in  violation  of  said 
agreement,  devised  and  bequeathed  all  her  estate,  both  real 
and  personal,  to  divers  and  sundry  persons  by  way  of  gift, 
and  not  in  payment  of  any  debt ;  that  among  other  gifts  men- 
tioned in  said  will  were  bequests  to  claimant  of  $500,  and  of 
the  household  goods  of  said  Helen  J.  Tate,  of  the  appraised 
value  of  $310;  that  the  provisions  of  said  will  were  not  made 
known  to  claimant  until  after  the  death  of  said  Helen  J.  Tate, 
and  when,  after  the  death  of  said  Helen  J".  Tate,  said  Daniel 
"Wait  Howe,  one  of  said  executors,  informed  claimant  of  the 
provisions  of  said  will,  or  part  of  them,  and  that  among  the 
bequests  and  devises  in  said  will  was  a  bequest  to  claimant  of 
$500,  and  also  one  for  said  household  goods,  of  the  appraised 
value  aforesaid,  and  asked  claimant  to  receive  and  take  posses- 
sion of  said  household  goods,  claimant  refused  to  receive  or 
accept  said  household  goods,  or  any  part  thereof,  saying  that, 
under  her  agreement  with  said  Helen  J.  Tate,  claimant  was 
entitled  to  the  entire  estate  of  which  said  Helen  J.  Tate  should 
die  possessed,  whereupon  said  Daniel  Wait  Howe,  one  of  said 
executors,  in  behalf  of  said  estate  told  claimant  to  take  and 
receipt  for  said  household  goods,  and  that  the  taking  of  and 
receipting  for  said  household  goods  by  claimant  would  not 
be  treated  or  considered  by  said  estate,  or  by  the  executors 
thereof,  as  payment  in  whole  or  in  part  of  any  claim  which 
claimant  might  have  against  said  estate;  that  thereupon  claim- 
ant, relying  upon  said  statement  so  made  in  behalf  of  said  es- 
tate, and  upon  the  express  understanding  that  the  takiiiu:  of 
and  receipting  for  the  household  gouds  would  not  in'Lcii'ir'j  iu 
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any  way  whatever  with  claimant's  right  to  enforce  her  claim 
against  said  estate  for  services,  and  would  not  be  treated  or 
considered  as  payment  in  whole  or  in  part  of  claimant's  said 
claim,  and  without  consulting  a  lawyer,  did,  at  the  solicita- 
tion of  said  Daniel  Wait  Howe,  and  as  an  accommodation  to 
said  executors,  receive  and  receipt  for  said  household  goods. 
Claimant  further  says  that  the  aforesaid  ^^^  services  ren- 
dered by  her  to  said  Helen  J.  Tate  under  said  employment 
are  reasonably  worth  the  sum  of  $25  per  week  for  the  406 
weeks  from  February  25,  1882,  to  December  18,  1889,  and  $10 
per  week  for  the  547  weeks  from  December  18,  1889,  to  June 
20,  1900,  or  in  all  $15,620,  which  sum  claimant  avers  is  justly 
due  her  from  said  estate,  and  wholly  unpaid;  that  there  has 
been  lonp-  and  unreasonable  delay  in  the  payment  thereof,  and 
that  said  bequest  of  $500,  and  the  one  of  said  household  goods, 
of  the  appraised  value  of  $310,  are  wholly  insufficient  and  in- 
adequate properly  to  compensate  claimant  for  the  services 
as  aforesaid  rendered  by  claimant  under  said  agreement. 
Wherefore,  said  claimant,  Irene  Allison,  prays  for  judgment 
against  said  estate  and  the  executors  thereof  for  the  sum  of 
$15,620,  and  interest  thereon,  and  for  all  further  and  proper 
relief." 

Appellants  moved  to  strike  out  the  new  matter,  which  mo- 
tion being  overruled,  they  filed  their  demurrer  to  each  para- 
graph, which  being  overruled,  they  filed  an  answer  in  five  par- 
agraphs: (1)  A  general  denial;  (2)  payment;  (3)  estoppel, 
by  receiving  the  household  goods;  (4)  and  (5)  statute  of  lim- 
itations. 

We  now  find  the  executors  relying  no  longer  on  their  im- 
plied defense,  for  they  expressly  plead  estoppel,  to  which  the 
claimant  replies  with  the  same  facts  she  had  pleaded  as  an 
amendment  to  the  second  paragraph  of  the  complaint.  But 
it  is  earnestly  urged  by  the  appellants  that  the  new  matter 
did  not  so  change  the  character  of  the  action  as  to  relieve  it 
from  the  operation  of  the  rule  we  have  been  considering.  It 
is  insisted  that  we  have  here  the  same  claim,  for  the  same 
services,  under  the  same  contract,  between  the  same  parties. 
seeking  the  same  relief,  and  opposed  by  the  same  evidence,  and 
that  llie  propositions  of  law  announced  in  the  former  opinion 
on  the  several  questions  presented  by  the  issues  became  the 
law  of  the  case,  and  absolutely  bindiiig  upon  the  parties 
through  all  subsequent  stages  of  the  controversy.  If  a  ease, 
when  once  presented  and  determined,  could  not  afterward,  on 
a  new  trial,  be  amended  or  changed  by  the  introduction  -*^'*  of 
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new  and  material  facts,  then  appellants'  conclusions  would  be 
correct.  But  the  case  we  are  now  considering  is  a  new  and 
materially  diiTerent  case  from  that  presented  to  the  appellate 
court.  Conceding  that  it  is  substantially  the  same  case  down 
to  and  including  the  claimant's  admission  concerning  her  re- 
ceipt of  tlic  property,  it  is  plain  that  the  explanatory  facts, 
subsequently  added,  make  out  a  new  case  for  the  claimant, 
and  one  that  leads  to  a  radically  different  conclusion  from 
that  reached  on  the  first  appeal.  We  are  not  called  upon  to 
decide  whether  the  issues  now  joined  are  different,  or  sub- 
stantially the  same,  in  legal  effect,  as  on  the  former  hearing; 
or  whelhcr  the  evidence  in  avoidance  of  the  estoppel  might 
not  have  been  given  without  the  amendment,  since  in  any  state 
of  the  issues  or  of  the  case  the  executors'  right,  however  it 
arose,  to  invoke  estoppel  against  the  claimant,  by  reason  of 
her  admission,  was  no  better  than  the  claimant's  right  to  avoid 
the  estoppel  by  evidence  that  she  was  led  into  an  acceptance 
of  the  goods  by  the  promises  and  representations  of  those  who 
would  close  her  mouth. 

Concerning  her  acceptance  of  the  property,  the  claimant 
tfcstilied  as  follows: 

"Q.  Mrs.  Allison,  when  and  where  did  you  sign  that 
paper?  [The  receipt  and  bond.]  A.  I  signed  it  at  Mrs. 
Tate's  residence  on  North  East  street. 

"Q.  At  whose  request  did  you  sign  it?     A.  At  Mr. 

[one  of  the  executors]  request. 

"Q.  How  did  you  happen  to  be  there  at  the  time?  A.  Mr. 
sent  word  by  my  husband  for  him  to  take  me  up. 


' '  Q.  You  went  there  with  your  husband,  did  you  ?  A.  Yes, 
sir. 

"Q.  When  you  got  there  did  you  see ,  ex- 
ecutor of  this  estate?     A.  Yes,  sir. 

"Q.  Was  that  paper  [the  receipt  and  return  bond]  pre- 
sented to  you?     A.  lie  read  it  to  me,  of  course. 

"Q.  AVhat  conversation  passed  between  you  and  him  at 
that  time!  A.  Well,  he  told  me  this  was  all  left  me  by  the 
will.     That  I  would  have  to  take  the  things  out  of  the  house. 

"Q.  What,  if  anything,  did  you  ^"'  sa}"  to  him?  A.  Well, 
1  told  him  I  was  indignant — I  would  not  take  the  things  out 
of  the  house,  because  it  was  not  the  agreement  between  Mi's. 
Tate  and  me:  that  31rs.  Tate  had  agreed  to  leave  me  at  her 
death  her  entire  estate,  and  that  I  had  a  claim  against  the  es- 
tate, that  I  would  not  receive  the  gciods.  He  s:;;(l  'You  will 
have  to  take  them  out  of  the  house.    I  want  this  house.    I  want 
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Mrs.  Maree  to  move  in  there.  You  will  have  to  take  them 
out,  Mrs.  Allison.'  I  said:  'I  M'ill  not.'  He  said:  'Well, 
now,  you  take  these  things  out  and  don't  make  any  disturb- 
ance here,  for  we  want  Mrs.  Maree  to  move  in,'  he  said,  'and 
I  will  see  that  your  taking  these  goods  will  not  interfere  with 
.any  claim  you  have  against  Mrs.  Tate's  estate.' 

"Q.  What  goods  you  took,  you  took  after  this  conversation 

with ?     A.  Yes,  sir;  I  did  not  take  them  that 

day. 

"Q.  It  was  after  this  circumstance,  after  this  conversation, 
that  you  took  the  goods?  A.  Yes,  sir;  that  is  the  reason  that 
I  took  them  out  of  the  house.  I  was  led  in  by  the  promises 
made  or  I  would  not  have  touched  the  goods.  He  told  me  he 
would  see  that  that  would  not  interfere  with  any  claim  I  had 

against  the  estate,  and  I  believed ,  he  being  a 

judge,  and  I  took  the  goods." 

The  testimony  of  the  claimant  was  fully  corroborated  by 
her  husband  and  one  other  witness.  It  was  denied  by  the  ex- 
ecutor involved,  and  apparently  discredited  by  other  testi- 
mony and  inconsistent  circumstances,  but  the  conclusion 
reached  by  the  jury,  from  the  whole  evidence  upon  this  point, 
is  clearly  indicated  by  the  following  interrogatory  and  answer 
returned  with  their  verdict : 

"Q.  Did  said  claimant  execute  to  the  executors  of  said 
decedent  a  receipt  for  the  following  articles  therein  specified, 
in  the  words  and  figures  following,  to  wit:  [Then  follows  a 
copy  of  receipt,  bond  and  schedule  of  articles]  ?  A.  Yes,  but 
she  was  informed  by  one  of  the  executors  that  by  the  signing 
of  the  receipt  it  would  in  no  way  interfere  with  her  claim 
against  the  estate." 

^^^  Under  this  showing  we  must  accept,  as  established,  the 
claimant's  contention  that  she  was  induced  to  receive  the 
goods  by  the  promise  and  assurance  of  the  active  executor 
that  such  receipt,  being  for  the  present  accommodation  of  the 
estate,  should  not  interfere  with  or  prejudice  her  claim  against 
the  estate. 

To  avoid  this  explanation  of  the  claimant  for  a  taking  over 
of  the  property,  appellants  in  their  brief  in  this  appeal  state 
their  position  thus:  "By  making  a  concession  on  the  first  ap- 
peal, upon  which  the  opinion  of  the  court  was  bottomed,  the 
appellee  is  now,  by  reason  of  that  concession,  and  the  result- 
ing opinion,  concluded  upon  the  question  as  to  whether  she 
received  the  legacy  under  such  circumstances  as  to  bar  her 
claim."     This  is  surely  not  the  law  upon  the  facts  of  this  case. 
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If  it  is,  the  sooner  it  is  changed  the  more  creditable  it  will  be 
to  our  jurisprudence.  Such  doctrine  would  destroy  the  foun- 
dations upon  which  rest  the  principles  of  amendment  and  new 
trial,  and  put  an  end  to  the  power  of  the  court  to  correct 
previous  errors  revealed  on  a  retrial.  Besides,  it  would  be 
unjust  to  the  appellate  court  conclusively  to  presume  that, 
with  the  same  facts  before  it  as  are  presented  in  this  appeal, 
its  conclusions  would  not  have  been  different.  The  claimant's 
explanation  of  her  acceptance  of  the  goods  gave  the  transac- 
tion and  case  a  wholly  diflerent  coloring,  and  made  that  which 
was  inculpatory  on  the  first  appeal  excusable  on  this.  In 
other  words,  we  are  called  upon  to  review  a  judgment  pro- 
nounced upon  a  set  of  facts  in  part  new  and  material,  and 
fundamentally  different  in  legal  effect  from  the  facts  upon 
which  the  judgment  on  the  former  appeal  rested.  But  it  is 
insisted  by  appellants  that  the  effect  of  appellee's  taking  over 
the  goods  is  not  avoided  by  reason  of  the  alleged  representa- 
tions relied  on,  because  (1)  if  made  by  both  executors  they 
would  not  have  been  sufficient  to  estop  the  estate  from  set- 
ting up  the  acceptance  of  the  goods  as  a  defense,  since  such 
2G»  representations  could  only  be  considered  as  expressions  of 
opinion,  and  furnish  no  ground  for  estoppel;  and  (2)  there 
being  two  executors,  one  of  them  acting  alone  could  not  bind 
the  estate. 

It  is  not  apparent  Avhy  executors  may  not  bind  the  estate 
in  matters  pertaining  to  the  custody  and  care  of  the  assets. 

Both  at  common  law  and  under  the  statute  the  executor  suc- 
ceeds to  the  possession  of  the  testator:  Pittsburgh  etc.  R.  Co. 
V.  Gipe  (1903),  160  Ind.  3G0,  65  N.  E.  1034.  It  is  his  duty 
to  care  for  and  preserve  the  property,  even  before  letters  are 
issued  to  him:  Burns'  Rev.  Stats.  1908,  sec.  2740;  Rev.  Stats., 
1881,  sec.  2225.  The  language  of  the  receipt,  and  the  parol 
evidence  in  its  explanation,  make  appellee's  possession,  at 
least  in  a  large  sense,  the  possession  of  the  executors.  The  re- 
ceipt shows  upon  its  face  that  the  appellee's  possession  was 
not  absolute  and  unconditional,  but  qualified,  and  during  the 
l)leasure  of  the  executors.  ,  She  plainly  had  no  right  to  dis- 
pose of  the  goods  or  convert  them,  and  should  return  them — 
not  if  needed  to  pay  debts  or  to  equalize  legacies — but  upon 
demand  of  the  executors.  The  receipt  does  not  suggest 
whether  the  possession  conferred  upon  appellee  was  that  of 
a  legatee,  or  of  a  bailee,  or  as  a  testamentary  payment  and 
discharge  of  a  debt  due  from  the  estate.  The  langua,i:e  of 
the  receipt  is  more  consistent  with  the  first  two  than  with  the 
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latter  character.  The  testamentary  provision  made  for  ap- 
pellee was  certain  household  goods  and  $500  in  money.  It  is 
si) own  by  the  receipt  that  the  $500  in  money  was  not  among 
the  articles  turned  over  to  appellee,  and  that  she  did  not  re- 
ceive the  full  testamentary  benefit,  and  we  think  the  appellate 
court  went  as  far  as  the  law  will  warrant  in  holding  that  the 
unexplained  acceptance  of  part  of  property  intended  as  a 
testamentary  payment  for  services  will  preclude  the  prosecu- 
tion of  a  claim  for  such  services. 

When,  however,  the  facts  accompanying,  inducing  and  char- 
acterizing the  taking  of  the  property,  and  the  execution 
-'**  of  the  receipt,  are  considered  with  the  words  employed 
in  the  instrument,  the  transaction  very  clearly  and  forcibly 
rebuts  the  conclusion  of  acceptance  in  discharge  of  the  claim, 
as  reached  in  the  former  opinion.  As  indicated  by  the  evi- 
dence before  set  forth,  the  executors  wanted  the  house  to  turn 
over  to  Mrs.  Maree.  They  must  remove  the  furniture  that, 
with  other  property,  had  been  bequeathed  to  appellee.  They 
tuld  appellee  that  it  had  been  willed  to  her  and  she  must  take 
it  out  of  the  house.  Appellee  refused,  giving  as  her  reason 
that,  for  her  services,  Mrs.  Tate  had  agreed  to  leave,  at  her 
death,  her  entire  estate  to  appellee,  and,  having  failed  to  d(> 
so,  the  latter  had  a  claim  against  the  Tate  estate.  There- 
upon the  executor,  to  induce  her  to  remove  the  things,  prom- 
ised that  he  would  see  that  the  taking  of  the  goods  should 
not  interfere  with  the  appellee's  claim  against  the  estate. 
The  transaction  comes  to  this:  The  executors,  charged  with 
the  custody  and  preservation  of  the  goods,  were  called  upon 
to  remove  them  from  the  house.  They  requested  appellee  to 
remove  them.  She  declined,  for  fear  the  taking  would  pre- 
judice her  claim.  To  induce  her  to  do  that  which  she  would 
not  otherwise  have  done,  they  promised  that  the  taking  should 
not  interfere  with  her  claim.  Under  these  circumstances  the 
taking  was  no  taking  at  all,  in  the  sense  upon  which  the  con- 
clusion of  the  appellate  court  was  predicated.  The  transac- 
tion did  not  carry  the  property  beyond  the  reach  of  the 
oxiM'utors.  It  went  into  the  custody  of  the  appellee  more  in 
the  character  of  a  bailment  tlian  as  payment  of  a  debt  due 
from  the  estate.  The  stipulation  for  a  return  of  the  property 
on  demand  is  wholly  inconsistent  with  the  idea  of  payment. 
The  latf(M'  implies  a  complete  surrender  of  right  and  dominion 
in  the  C(»nsider;dion. 

To  ai'prove  of  appellant's  insistence  would  be  to  sanation 
the  doeti-ine  that  the  estate  may  enforce  a  benefit  and  re]ni(li- 
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ate  the  promise  and  inducement  by  which  the  benefit  ^"^^  was 
bestowed,  under  the  pretense  that  its  representatives  had  no 
legal  authority  to  make  the  promise. 

This  we  cannot  do.  The  official  character  of  the  executors 
was  no  sliidd.  "It  is  not  perceived,"  said  this  court  in  Stew- 
art V.  Davis'  Exr.  (18G2),  18  Ind.  74,  "tliat  a  man  may  d) 
a  wrongful  act  in  a  fiduciary  character  that  he  may  noL  do 
in  his  own  behalf."  It  is  a  rule  universally  ackiiowledcrcd 
that  a  party  to  a  mutual  engagement  must  abide  all  its  terms; 
that  he  may  not  appropriate  the  benefits  and  avoid  the  bur- 
dens. So  it  appears  plain  that  the  estate  cannot  in  this 
instance  adopt  and  appropriate  such  part  of  the  mutual  ar- 
rangement as  was  made  with  appellee  with  respect  to  her  re- 
ceipt of  the  goods  as  is  of  benefit  to  the  estate,  and  repudiate 
the  balance. 

Again,  it  is  insisted  that  because  the  promise  or  inducement 
was  given  by  only  one  of  the  executors  it  had  no  binding  force 
on  the  estate.  If  for  no  other  reason,  this  contention  comes 
to  naught  from  the  conduct  of  the  estate  in  accepting  and 
appropriating  the  benefits  conferred  by  the  mutual  arrange- 
ment made  by  one  of  the  executors.  The  estate  could  ratify 
v/hat  it  could  agree  to,  and  the  appropriation  of  the  beneiits 
was  a  sufficient  ratification. 

Besides,  the  explanatory  facts,  considered  with  the  receipt 
under  which  the  property  was  delivered  and  received,  go  to 
show  that  the  mutual  understanding  had  reference  solely  to 
the  custody  and  preservation  of  the  assets  or  goods  of  the 
estate.  It  clearly  pertained  to  no  contract  afi'ecting  the  rights 
()f  the  estate  or  of  the  coexecutor.  It  bound  nobody  ])ut  the 
appellee.  The  estate  surrendered  no  right.  It  was  for  the 
sole  benefit  of  the  estate,  to  enable  its  representatives  to  vacate 
the  house  without  incurring  the  trouble  and  expense  of  stor- 
ing the  goods  in  a  warehouse  or  elsewhere.  Appellee  acquired 
no  benefit  and  received  no  consideration.  The  transaetinii 
was  in  eveiy  just  ^~''  sense  a  simple  matter  of  administrative 
detail  in  which  the  act  of  one  of  the  executors  was  as  eflieient 
as  the  act  of  both  would  have  been. 

In  this  state  executors  possess  common-law  powers,  ox- 
cept  to  the  extent  that  they  have  been  niodiiied  by  statute: 
Pittsbui^a'h  etc.  K.  Co.  v.  <.'ii)e.  IGO  Ind.  ;5t;().  (1.5  X.  E.  IM:]-!-. 
The  ohl  rule  as  laid  down  in  -i  T)a''(in's  .Vbriduniont.  .j7  >  !)j, 
is  as  I'oilows:  "If  a  man  ;',]•}>  'int  si-vitiI  rxcr-utois.  thc_\-  ;!ro 
(.'steonird  in  law  but  as  one  j[)l1'  mm,  repri  .siuiling  tlie  tcs':;:')r. 
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and  therefore  the  acts  done  by  any  one  of  them,  which  relate 
either  to  the  delivery,  gift,  sale,  payment,  possession  or  re- 
lease of  the  testator's  goods,  are  deemed  the  acts  of  all,  for  they 
have  a  joint  and  entire  authority  over  the  whole,"  This  def- 
inition has  been  adopted  and  observed  by  many  of  the  courts 
of  last  resort  in  this  country:  See  Wheeler  v.  "Wheeler  (1828), 
9  Cow.  *34;  Murray  v.  Blatchford  (1828),  1  Wend.  *583, 
19  Am.  Dec.  537;  Dwight  v.  Newell  (1854),  15  III.  333;  Shaw 
v.  Berry  (1853),  35  Me.  279,  58  Am.  Dec.  702;  Shreve  v. 
Joyce  (1872),  36  N.  J.  L.  44,  13  Am.  Rep.  417;  Herald  v. 
Harper  (1846)  ,  8  Blackf.  *170.  In  the  latter  case  there  were 
three  administrators,  one  of  whom  was  indebted  to  the  estate, 
and  the  remaining  two  made  a  settlement  with  the  one,  with 
respect  to  said  indebtedness.  Discussing  the  question  of 
power  of  the  two  acting  alone  for  the  estate,  this  court  said: 
"If  Scott  and  Wise,  without  Harper  were  competent  to  per- 
form any  of  the  duties  of  the  administration,  they  were  com- 
petent to  make  this  adjustment  with  him  personally,  as  much 
so  as  if  they  had  been  settling  the  accounts  of  the  estate  with 
any  other  person.  That  the  acts  of  one  of  several  joint  ex- 
ecutors, in  respect  to  the  administration  of  an  estate,  are 
deemed  to  be  the  act  of  all,  and  are  valid,  has  never  been 
doubted:  2  Williams  on  Executors,  620;  Wheeler  v.  AVheeler 
(1828),  9  Cow.  *34.  And  it  is  now  equally  well  settled,  that 
one  of  several  administrators  stands  ^'^  on  the  same  footing, 
and  possesses  the  same  authority":  See,  also,  State  v.  Holmes 
(1880),  69  Ind.  577. 

The  motion  to  strike  out  the  amendatory  matter  was  prop- 
erly overruled.  The  paragraph  was  good  before  it  was  added, 
and  whether  the  addition  was  surplusage  or  was  necessary  to 
the  admission  of  the  proof,  it  did  not  make  the  paragraph  bad, 
and  was  harmless. 

Both  paragraphs  of  the  claim  were  good,  and  the  demurrers 
thereto  were  properly  overruled,  as  was  also  appellants'  mo- 
tion for  judgment  in  their  favor  on  the  answers  to  interroga- 
tories. 

Divers  questions  are  presented  relating  to  the  admission 
and  rejection  of  certain  evidence,  and  also  to  the  giving  and 
refusing  of  instructions.  All  these  have  been  consiiicri^d,  and 
we  find  that  such  of  said  questions  as  have  not  been  fully  dis- 
posed of  by  what  has  been  said  in  the  foregoing  present  no 
reversible  error,  and  we,  therefore,  deem  it  unprofitable  to 
add  to  the  length  of  this  opinion  by  reviewing  them  in  detail. 
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The  evidence  is  conflicting,  and  we  cannot  weigh  it.     .We  find 
U(i  error. 

The  judgment  is  affirmed. 


AUTHORITY  OF  ONE  OF  SEVER .^VL  EXECUTORS  OE  ADMINIS- 
TRATORS. 
I.  Powers  in  General. 

a.  At  Common  Law,  381. 

b.  Under  Statutes,  382. 

c  Distinction  Between  Executors  and  Administrators,  383. 
XL  Collection  of  Assets,  Payment  of  Debts  and  Otlier  Administrativs 
Acts. 

a.  In  General,  383. 

b.  Confession  of  Judgment,  384. 

c.  Allowance  of  Claims,  385. 

d.  Arbitration  and  Compromise,  385. 

e.  Excciition  of  Contracts,  385. 

f .  Removal  of  Bar  of  Statute  of  Limitations,  385. 
m.  Sales,  Conveyances  and  Other  Transfers  of  Property. 

a.  Sale  of  Personal  Effects,  387. 

b.  Indorsement  or  Transfer  of  Notes,  388. 
0.  Sale  of  Real  Estate,  389. 

d-  Leases  for  Years,  390. 

rV.  Pledges  and  Mortgages  of  Property. 

a.  Pledge  of  Notes  or  Bonds,  391. 

b.  Mortgages  and  Their  Release  or  Payment,  391. 

1.  Powers  in  General. 
a.  At  Common  Law. — "Where  two  or  more  executors  or  aclministra- 
tors  are  appoiuted,  the  common  law  esteems  them  as  one  person  rep- 
resenting the  decedent.  Hence  each  has  authority  to  perform  any  act, 
in  the  ordinary  course  of  administration,  that  all  can  do;  the  acts  of 
one  are  deemed  the  acts  of  all,  and  bind  all  and  the  estate  accord- 
ingly, inasmuch  as  corcprescntatives  have  a  joint  and  entire  authority 
over  the  assets  of  their  decedent.  Each  has  full  authority  in  matters 
of  administrative  detail:  Willis  v.  Farley,  24  Cal.  490;  Wilkerson  v. 
Woottcn,  28  Ga.  5G8;  Scruggs  v.  Gibson,  40  Ga.  511;  Alerding  v.  Alli- 
son, 170  Ind.  252,  ante,  p.  363,  83  N.  E.  1006;  Clark's  Exrs.  v.  Farrar, 
3  Mart.  (0.  S.)  247;  Bodley  v.  McKinney,  9  Smedcs  &  M.  (17  Miss.) 
339;  Bank  of  Port  Gibson  v.  Baugh,  9  Smcdes  &  M.  (17  Miss.)  290; 
Mutual  Life  Ins.  Co.  v.  Sturges,  33  N.  J.  Eq.  328;  Murray  v.  Blatch- 
ford,  1  Wend.  583,  19  Am.  Dec.  537;  In  re  Bradley,  25  Misc.  Eep.  261, 
54  N.  Y.  Supp.  555;  Arkenburgh  v.  Arkenburgh,  27  Misc.  Ecp.  760, 
59  N.  Y.  Supp.  612;  Chapman  v.  City  Council  of  Charleston,  30  S.  C. 
549,  9  S.  E.  591,  3  L.  R.  A.  311;  Boudereau  v.  Montgomery,  4  Wash. 
C.  C.  186,  Fed  Cas.  No.  1694;  Edmonds  v.  Crenshaw,  14  Pet.  166,  10 
L.  ed.  402;  Owen  v.  Owen,  1  Atk.  494,  26  Eng.  Reprint,  313;  Ex  parte 
Eigby,  19  Ves.  Jr.  4G3,  2  Eose,  224,  34  Eng.  Reprint,  588.  This  is  an 
exception  of  the  rule  that  where  a  trust  or  authority  is  delegated  for 
mere  private  purposes,  the  concurrence  of  all  who  are  intrusted  with 
the  power  is  requisite  to  its  due  execution;  and  distinguishes  executors 
and  administrators  from  technical  trustees,  w!io  in  equity  are  regarded 
as    forming    one    collective    trustee,    and    must    therefore    execute    the 
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duties  of  the  office  in  tlioir  joint  capacity:  De  Haven  v.  Winiams,  80 
Pa.  480,  21  Am.  Rep.  107;  Fesmire  v.  Sbannon,  143  Pa.  201,  23  Atl. 
898. 

"Cooxocutors,  however  numerous,  constitute  an  entity  and  are  re- 
garded in  law  as  an  individual  person.  Consequently  the  acts  of  any 
one  of  them  in  respect  to  tlie  administration  of  estates  are  deemed  to 
1)0  the  acts  of  all,  for  they  have  all  a  joint  and  entire  authority  over 
the  whole  juoperty.  Thus  one  of  two  executors  may  assign  a  note 
belonging  to  the  estate  of  the  testator,  or  make  sales  and  transfers 
of  any  personal  property  of  the  estate.  He  may  release  or  pay  a  debt, 
assent  to  a  legacy,  surrender  a  term  or  make  an  attornment  without 
the  consent  or  sanction  of  the  others.  'If  a  man  appoints  several  ex- 
ecutors, they  are  esteemed  in  law  as  but  one  person  representing  the 
testator,  and  acts  done  by  any  one  of  them  which  relate  to  the  de- 
liver}', gift,  sale  or  release  of  the  testator's  goods  are  deemed  the  acts 
of  all.'  It  would  seem  to  follow  from  this  principle  that  they  have 
the  power  of  joint  and  several  agents  of  one  principal  and  that  any 
act  done  or  performed  by  one  withi^  the  scope  and  authority  of  his 
agency  is  a  valid  exercise  of  power  and  binds  his  associates":  Barry 
V.  Lambert,  98  N.  Y.  300,  50  Am.  Eep.  677. 

A  modification  of  the  general  rule  that  the  act  of  one  executor  is 
the  act  of  all  would  seem  to  arise  where  the  will  requires  special  acts 
to  be  performed  outside  the  common  course  of  administration,  and 
confides  their  performance  to  several  executors  at  their  discretion,  as 
where  power  is  conferred  to  raise  money  by  mortgaging  the  property 
of  the  estate  (Port  Gibson  Bank  v.  Baugh,  9  Smedes  &  M.  (Miss.) 
290),  or  where  power  is  given  to  make  investments  (Holcomb  v.  Hol- 
conib's  Exrs.,  1  N.  J.  Eq.  281;  Holcomb  v.  Coryell,  1  N.  J.  Eq.  476), 
or  where  power  is  given  to  continue  the  mercantile  business  of  the 
testator  for  the  benefit  of  his  estate:  Werborn  v.  Austin,  77  Ala.  381. 

b.  Under  Statutes. — How  far  the  common-law  rule  as  to  the  au- 
thority of  one  executor  or  administrator  to  act  independently  of  his 
associates  has  been  modified,  if  at  all,  by  statute,  does  not  appear 
from  the  adjudicated  cases.  It  would  seem,  how-ever,  that  from  the 
terms  of  some  statutes  the  legislature  has  intended  some  modifica- 
tion. Section  1335  of  the  California  Code  of  Civil  Procedure  pro- 
vides: "When  all  the  executors  named  are  not  appointed  by  the  court, 
those  a]>i:ointed  have  the  same  autliority  to  perform  all  acts  and  dis- 
charge the  trust  required  liy  the  wUl,  as  effectually  for  every  purpose 
as  if  all  were  appointed  and  sliouM  act  to,ij;ether ;  where  there  are  two 
executors  or  administrators,  the  act  of  one  alone  shall  be  effectual,  if 
the  other  is  absent  from  the  state,  or  laboring  under  any  legal  dis- 
ability from  servdng,  or  if  he  has  given  his  coexeeutor  or  coadminis- 
trator authority  in  writing  to  act  for  both;  and  where  there  are  more 
than  two  executors  or  administrators,  the  act  of  a  majority  is  valid." 
Other  states  iiave  statutes  substantially  the  same  as  the  California: 
Ariz.  Ilev.  Stats.  1642;  Idaho  Eev.  Stats.  5346;  Mont.  Code  Civ.  Proc. 
2406;  N.  D.  h'ev.  Code,  8U16;  Okl.  Rev.  Stnts.  1527;  S.  D.  Pro.  Code, 
75;  Utah  Kev.  Stats.  3910;  Wyo.  Rev.  Stais.  4633.     But  in  Texas  the 
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statute  provides  that  "slioukl  there  be  more  than  one  executor  or  ad- 
ministrator of  the  same  estate  at  the  same  time,  the  acts  of  one 
of  them  as  such  executor  or  administrator  shall  be  as  valid  as  if  all 
acted  jointly,"  except  in  the  conveyance  of  real  estate:  Armstrong  v. 
O'Brien,  83  Tex.  6;?5,  19  S.  W.  2GS. 

c.  Distinction  Between  Executors  and  Administrators. — Some  au- 
thorities have  attempted  to  distinguish  between  executors  and  ad- 
ministrators, conceding  that  one  ex(;cutor  can  bind  his  associates  in 
matters  of  administration,  but  denying  that  one  administrator  can 
bind  his.  The  reason  advanced  for  this  has  been  that  an  executor 
derives  his  authority  from  the  appointment  of  the  testator,  whereas 
an  adiniiiistrutor  derives  his  authority  from  the  appointment  of  the 
law:  Mangrum's  Admrs.  v.  Simnis,  4  N.  C.  IGO;  Gordon  v.  Finlay,  10 
N.  C.  2.19;  Jordan  v.  Spiers,  113  N.  C.  344,  18  S.  E.  327.  This  reason 
has  little  force  under  the  present  law  of  administration  whereby  ex- 
ocutiirs  an<l  administrators  both  substantially  derive  their  authority 
from  the  court  of  probate,  the  former  being  designated  by  the  testa- 
tor, the  latter  by  statute,  and  both  must  receive  the  approbation  of 
the  court  before  they  qualify.  The  distinction  is  not  generally  recog- 
nized, and  the  more  approved  doctrine  is  that  executors  and  adminis- 
trators stand  on  the  same  footing  in  regard  to  their  power  to  act 
singly:  Willis  v.  Farley,  24  Cal.  490;  Beecher  v.  Buckingham,  18  Conn. 
110,  44  Am.  Dec.  580;  Herald  v.  Harper,  8  Blackf.  (Tnd.)  170;  Doug- 
lass v.  Satterleo,  11  Johns.  16;  Gage  v.  Johnson's  Adinr.,  1  McCord, 
492;  Jaconib  v.  Ilarwood,  2  Ves.  265,  28  Eng.  Reprint,  172.  "Though 
it  was  formerly  held  otlierwise,  it  seems  to  be  now  the  settled  law 
that  joint  administrators  stand  on  the  same  footing,  and  are  invested 
with  the  same  authority  in  respect  to  the  administration  of  tlie  es- 
tate as  cocxeeutors.  Like  them,  they  are  regarded  in  law  as  one  per- 
son; and  con.sequcntly  the  acts  of  one  of  them,  in  respect  to  the  ad- 
ministration, arc  deemed  to  be  the  acts  of  all,  inasmuch  as  they  have 
a  joint  and  entire  authority  over  the  whole  property"';  Dean  v.  Duf- 
fu'M,  8  Tex.  235,  58  Am.  Dec.  108. 

II.  Collection  of  Assets,  Payment  of  Debts,  and  Other  Administra- 
tive Acts, 
a.  In  General. — It  is  elementary  that  an  executor  or  administrator 
is  entitled  to  tlie  possession  and  control  of  the  effects  of  his  decedent 
for  j'urposcs  of  admini.-:tration  until  the  estate  is  settled  or  delivered 
over  by  order  of  the  court  to  the  heirs  or  legatees:  Page  v.  Tucker, 
54  Cal.  121;  Freese  v.  Ilibcrnia  Sav.  &  Loan  Soc,  lo9  Cal.  392,  73 
Pac.  172;  Butler  v.  Smith,  2U  Or.  126,  25  Pac.  381;  Xohlo  v.  Whittcn, 
38  "Wash.  262,  80  Pac.  451.  When  there  are  two  or  more  exet^utors  or 
administrators,  each  is.  as  a  rule,  equally  entitled  to  possession  an.l 
control:  Abila  v.  Burnett.  33  Cal.  65S;  Gates  v.  Whetstone,  8  S.  C. 
244.  28  Am.  Kcp.  2S4;  Kdmonds  v.  Crenshaw,  39  U.  S.  (14  Pet.)  166, 
10  L.  ed.  4(12;  and  each  is  entitled  to  receive  or  collect  any  assets 
belon(:;i!ig  to  the  estate,  and  to  collect  any  debts  owing  thereto  and 
discharge  the  debtors.     They  are  not  bound  to  act  jointly  in  sueh  uia.t- 
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ters:  Bagby  v.  Iliul'^on,  11  Ky.  Law  Rep.  581;  Bryan's  Exrs.  v.  Thomp- 
son's Admrs.,  7  .T.  J.  Araish.  ('M)  Ky.)  586;  Shaw  v.  Berry,  35  Me.  279, 
58  Am.  Dec.  702;  Mitcliell  v.  Williamson,  6  Md.  210;  Duncan  v.  Davi- 
son, 40  N.  J.  Eq.  535,  5  Atl.  93;  Wood  v.  Brown,  34  N.  Y.  337;  Mur- 
ray V.  Blatchford,  1  Wend.  583,  19  Am.  Dec.  537;  Hoke's  Exrs.  v. 
Fleming,  32  N.  C.  2C3;  Stone  v.  Union  Sav.  Bank,  13  R.  I.  25;  Gates 
V.  Whetstone,  8  S.  C.  244,  28  Am.  Rep.  284;  Hyatt  v.  McBurney,  18 
S.  C.  199;  Gage  v.  Johnson's  Admr.,  1  McCord,  492;  Waring  v.  Pur- 
coll,  1  Ilill  Eq.  193;  Gleason  v.  Lillie,  1  Aik.  (Vt.)  28;  Mills  v.  Mills' 
Exrs.,  28  Gratt.  442.  Ordinarily  one  executor  has  no  power  to  exclude 
his  associates  from  the  possession  of  assets  or  to  deprive  them  there- 
of: Hall  V.  Carter,  8  Ga.  388.  Yet  where  an  executor  jeopardizes  the 
funds  of  the  estate  by  his  mismanagement  or  insolvency,  equity  may 
compel  him  to  restore  the  funds:  Elmendorf  v.  Lansing,  4  Johns.  Ch. 
5G3;  or  in  a  proper  case  appoint  a  receiver:  Jenkins  v.  Jenkins,  1 
Paige,  243.  In  order  to  obviate  a  resort  to  a  court  of  equity  in  such 
an  emergency,  the  New  York  statute  provides  that  where  two  or  more 
executors  or  administrators  disagree  as  to  the  custody  of  the  money 
or  property  intrusted  to  their  care,  the  surrogate  may  give  directions 
in  the  premises:  Matter  of  Adler,  60  Hun,  481,  15  N.  Y.  Supp.  227; 
Matter  of  Eisner,  6  App.  Div.  563,  39  N.  Y.  Supp.  718;  In  re  Hoag- 
laud,  51  N".  Y.  App.  Div.  347,  64  N.  Y.  Supp.  920. 

When  a  daughter  and  her  father  are  appointed  executrix  and  ex- 
ecutor of  her  mother's  will,  she  has  the  same  right  to  receive,  control 
and  disburse  funds  of  the  estate,  including  a  legacy  to  her,  as  he  has: 
In  re  Russell,  110  N.  Y.  Supp.  706,  126  App.  Div.  607.  But  it  has  been 
doubted  that  two  executors  may,  against  the  protest  of  a  third  one, 
check  out  of  bank  the  succession  funds:  Allen  v.  Louisiana  Nat.  Bank, 
50  La.  Ann.  366,  23  South.  360. 

Under  a  statute  providing  that  an  executor  or  administrator  may 
institute  a  proceeding  to  discover  property,  one  of  two  administrators 
may  proceed  alone:  In  re  Ten  Eyck,  3  Dem.  Sur.  (N.  Y.)  1;  and  a 
distress  warrant  in  favor  of  one  of  two  administrators  may  issue  on 
the  affidavit  of  one  of  them:  Scruggs  v.  Gibson,  40  Ga.  511.  One  ad- 
ministrator may  release  a  cause  of  action:  Bryan's  Exrs.  v.  Thomp- 
son's Admrs.,  30  Ky.   (7  J.  J.  Marsh.)   5S6. 

The  title  and  right  of  access  of  each  executor  to  the  books  and 
papers  of  the  decedent  are  equal.  Either  is  entitled  to  inspect  them 
and  to  know  for  himself  what  they  contain:  Matter  of  Stein,  33  Misc. 
Rep.  542,  68  N.  Y.  Supp.  933.  It  is  probably  competent,  however,  for 
the  several  executors  to  determine  which  one  of  them  shall  have  the 
nmnual  custody  of  the  books  and  papers  of  the  estate:  Bronson  v. 
Bronson,  48  How.  Pr.  481. 

b.  Confession  of  Judgments. — It  seems  tliat  one  of  two  or  more 
executors  cannot,  without  the  knowledge  or  consent  of  the  others  who 
are  acting,  confess  a  judgment  which  would  bind  the  estate  or  the 
other  executors.  "The  law  gives  to  each  executor  the  right  to  plead 
a  separate  plea  to  protect  himself,  and  the  other  cannot  deprive  him 
of  that  right,  or  the  estate  of  his  judgment  and  assistance.     Although 
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each  executor  may  control  and  dispose  of  the  chattels  of  the  estate, 
he  cannot  by  hig  sole  act  affect  or  bind  his  coexecutors,  so  as  to  make 
them  personally  responsible,  which  he  might  do  if  he  could  admit 
debts  or  confess  judgments  without  their  knowledge  or  consent:  For- 
syth V.  Ganson,  5  Wend.  558,  21  Am.  Dec.  241;  Hall  v.  Boyd,  6  Pa. 
267;  Heisler  v.  Kipe,  1  Browne,  319;  Karl  v.  Black,  2  Pitts.  Rep.  19. 

c.  Allowance  of  Claims. — Since  the  act  of  one  executor  or  admin- 
istrator, when  there  are  two  or  more  acting,  is  the  act  of  all,  the 
allowance  of  a  claim  against  the  estate  by  one  of  the  representatives 
binds  the  estate:  Willis  v.  Farley,  24  €al.  490;  Cross  v.  Long,  G6  Kan 
293,  71  Pac.  524;  and  his  rejection  is  likewise  binding  on  the  estate 
80  that  an  action  may  then  be  maintained  to  enforce  the  claim:  Co 
burn  V.  Harris,  53  Md.  367;  Dean  v.  Duffield,  8  Tex.  235,  58  Am.  Dec 
108.  But  when  the  will  authorizes  the  executors  (where  the  law  per 
mits  such  a  procedure)  to  administer  without  the  intervention  of  the 
probate  court,  it  has  been  decided  that  all  must  concur  in  allowing 
a  claim:  McLane  v.  Belvin,  47  Tex.  493.  And  it  has  been  held  that 
where  the  claim  of  one  executor  against  the  estate  is  disputed  by  his 
coexccutor,  the  orphans'  court  cannot  allow  it:  Middletun  v.  Middle- 
ton,  35  N.  J.  Eq.  115. 

d.  Arbitration  and  Compromise. — One  of  several  executors  may 
enter  into  an  amicable  action  and  submit  to  arbitration,  and  thereby 
bind  the  estate:  Lank  v.  Kinder,  4  Harr.  (Del.)  457.  And  where  two 
joint  executors  have  obtained  a  decree  of  the  probate  court,  under  the 
statute  provided  therefor,  to  compromise  claims  against  the  estate  in 
a  certain  manner,  the  settlement  of  the  claims  by  either  is  valid  and 
binds  the  other:  Gilman  v.  Healy,  55  Me.  120. 

e.  Execution  of  Contracts. — The  general  rule  is,  that  an  executor 
or  administrator  cannot,  except  as  expressly  authorized  by  the  will 
or  statute,  create  an  obligation  which  will  give  a  cause  of  action 
against  an  estate.  By  virtue  of  his  authority  as  personal  representa- 
tive, he  ordinarily  cannot  create  such  an  obligation.  But  unless  he 
stipulates  to  the  contrary,  such  a  contract  may  bind  himself  person- 
ally: Ecnwick  v.  Garland,  1  Cal.  App.  237,  82  Pac.  89;  Melone  v.  Euf- 
fino,  129  Cal.  514,  79  Am.  St.  Kep.  127,  62  Pac.  93;  Wilson  v.  Mason, 
158  111.  304,  49  Am.  St.  Kep.  162,  42  Ts".  E.  134;  First  Nat.  Bank  v. 
Collins,  17  Mont.  433,  52  Am.  St.  Kep.  695,  43  Pac.  499.  A  coexecutor 
or  coadministrator  stands  in  a  no  more  favorable  position  in  this  re- 
spect than  a  sole  executor  or  administrator;  and  it  has  been  held  that 
one  administrator  or  executor  cannot  bind  the  estate  or  his  associates 
by  an  agreement  to  borrow  money:  Bryan  v.  Stewart,  S3  X.  Y.  270; 
nor  by  a  note  for  an  alleged  claim  against  the  estate:  Buyer  v.  Mar- 
shall, 5  N.  Y.  St.  Kep.  431;  nor  by  an  indorsement  of  a  note:  Bailey  v. 
Spofford,  14  Ilun,  SG. 

f.  Removal  of  Bar  of  Statute  of  Limitations. — If  it  is  conceded 
that  a  sole  exeeutor  or  administrator  e;ui.  l>y  an  ackiinwl.Mlirmt  nt  or 
new  promijc,   runove   from   the   debt   of  the   deeedcut   the   bar  of   the 
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statute  of  limitatinns  so  as  to  bind  the  estate  (a  question  upon  which 
the  law  varies  in  different  jurisdictions),  it  would  seem  to  follow  that 
one  of  several  executors  or  administrators  may  do  so:  ITord's  Adnir. 
V.  Lee,  20  Ky.  (4  T.  B.  Mon.)  36;  Northcut  v.  Wilkinson,  12  B.  Mon. 
(Ky.)  408;  Head's  Kxr.  v.  Manner's  Admrs.,  5  J.  .7.  Marsh.  2.15;  Shreve 
V.  Joyce,  36  N.  J.  L.  44,  13  Am.  Rep.  417;  Briggs  v.  Starke's  Exrs.,  2 
Mill  (8.  C),  111,  12  Am.  Dec.  659.  Some  courts  appear  to  limit  this 
rule  to  cases  where  the  acknowledgment  or  new  promise  is  made  be- 
fore the  debt  is  barred:  McCann  v.  Sloan,  25  Md.  575;  Pole  v.  Sim- 
mons, 49  Md.  14.  The  law  is  positive  in  some  states  that  debts  barred 
before  the  death  of  the  decedent  cannot  be  revived  by  his  representa- 
tives: Etchas  v.  Orena,  127  Cal.  5S8,  60  Pac.  45;  Barclay  v.  Blacking- 
ton,  127  Cal.  189,  59  Pac.  834;  Reay  v.  Heazelton,  128  Cal.  3:55,  60 
Pac.  977;  Estate  of  Mouillerat,  14  Mont.  245,  36  Pac.  185;  Jones  v. 
Powning,  25  Nev.  399,  60  Pac.  833;  Clayton  v.  Dinwoodey,  33  Utah, 
251,  93  Pac.  723;  but  the  presentation  and  allowance  of  a  claim  arrests 
the  running  of  the  statute,  if  it  has  not  already  run  its  course,  pend- 
ing administration:  Nally  v.  McDonald,  66  Cal.  530,  6  Pac.  390;  Ger- 
man Sav.  etc.  Soc.  v.  Hutchinson,  68  Cal.  52,  8  Pac.  627;  Wise  v.  Will- 
iams, 88  Cal.  30,  25  Pac.  1064;  Estate  of  Tuohy,  33  Mont.  230,  83  Pac. 
486;  Frew  v.  Clark,  34  Wash.  561,  76  Pac.  85. 

Said  the  supreme  court  of  Massachusetts  in  Haskell  v.  INfanson,  200 
Mass.  599,  86  N.  E.  937:  "It  is  the  rule  in  this  commonwealth,  in  Eng- 
land, and  in  most  of  the  American  states,  that  an  executor  or  admin- 
istrator is  not  bound  to  plead  the  general  statute  of  limitations:  Scott 
V.  Hancock,  13  Mass.  162;  Baxter  v.  Penniman,  8  Mass.  133;  Emerson 
V.  Thompson,  16  Mass.  429;  Slattery  v.  Doyle,  ISO  Mass.  27,  61  X.  E. 
264;  Field  v.  White,  L.  R.  29  Ch.  Div.  358;  Midgly  v.  Midgly,  [1893] 
3  Ch.  282;  Shreve  v.  Joyce,  36  X.  J.  L.  44,  13  Am.  Rep.  417;  Johnson  v, 
Beardslee,  15  Johns.  (N.  Y.)  3;  Hord's  Admr.  v.  Lee,  4  T.  B.  Mon. 
(Ky.)  30.  So,  too,  it  is  a  general  doctrine  that  payment  by  one  of 
two  or  more  joint  executors  will  have  the  same  eil'ect  as  payment  by 
all.  Such  is  the  usual  effect  of  an  authorized  ollicial  act  of  an  ex- 
ecutor, so  far  as  it  relates  to  the  projiorty  of  tlie  estate.  But  the  rule 
that  an  executor  or  administrator  is  not  bound  to  plead  tlie  statute 
of  limitations  is  an  exceptuju  to  the  general  rule  that  it  is  his  duty 
to  protect  tlie  jirojjorty  and  interests  of  the  estate  under  liis  charge. 
It  is  universally  agreed  that  it  ought  not  to  be  extended.  An  execu- 
tor or  administrator  is  liable  for  a  devastavit,  if  tlie  estate  suffers 
through  l)is  failure  to  plead  tlic  statute  of  frauds:  Field  v.  White,  L. 
R.  29  Cli.  3.JS.  An  executor  has  no  riglit  to  create  a  liability  against 
the  estate  by  making  a  new  and  independent  contract  to  jiny  an 
alleged  deljt. 

"The  abo\'c-nientinncd  exception  relative  to  the  statute  of  limita- 
tions is  fouudeil  upun  the  theury  that  an  ackiiowied^nrnMit  and  new 
promise  does  not  create  a  new  liability,  but  continues  in  force  an  old 
one  that  otherwise  might  not  be  cni'Drceable.  There  is  sdine  gi-nund 
for  holding  that,  where  a  di  bt  has  been  Ijarred  by  the  stahile  before 
the  death  of  the  debtor,  an  administrator  or  executor  slimild   not   be 
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permitted  to  revive  it,  by  a  partial  payment,  or  a  new  promise  or 
acknowledgment  of  any  kind.  Although  the  distinction  has  not  bfcn 
established  in  this  commonwealth  between  the  effect  of  a  paynu-nt  and 
acknowledgment  by  an  executor  or  administrator  of  a  debt  which  was 
not  barred  at  the  time  of  his  appointment,  and  the  payment  of  a  debt 
that  was  barred  in  the  lifetime  of  the  debtor;  and  although  theo- 
retically the  nature  of  such  a  new  undertaking  by  the  original  debtor 
may  have  been  treated  as  the  same  in  reference  to  a  debt  already 
barred  as  in  reference  to  a  debt  against  which  the  time  of  limitation 
has  not  expired,  it  is  a  significant  fact  tliat,  in  every  case  that  we 
have  found  in  Massachusetts  in  which  a  payment  or  acknowledgment 
by  an  executor  or  administrator  was  held  to  liave  extended  the  time, 
the  debt  was  not  barred  in  the  lifetime  of  the  debtor.  The  executor 
or  administrator  was  simply  continuing  in  force  a  debt  wliich  was  col- 
lectible from  him  after  his  appointment.  In  Pole  v.  Simmons,  49  Md. 
14,  a  promise  by  an  executor,  after  the  statute  had  fully  run  in  the 
lifetime  of  the  debtor,  was  treated  as  a  new  promise,  made  without 
authority,  and  insufficient  to  create  a  liability:  See,  also.  Peck  v.  Bots- 
ford,  7  Conn.  172,  18  Am.  Dec.  92;  Cayuga  County  Bank  v.  Bennett, 
5  Hill,  236.  In  many  of  the  states  of  this  country,  either  under  stat- 
utes or  the  decisions  of  the  courts,  a  debt  which  was  barred  in  the 
lifetime  of  the  debtor  cannot  be  revived  by  his  representative  after 
his  death:  McLaren  v.  McMartin,  36  N.  Y.  88;  Fritz  v.  Thomas,  1 
Whart.  (Pa.)  66,  29  Am.  Dec.  39;  Unknown  Heirs  of  Langworthy  v. 
Baker,  23  111.  484;  Patterson  v.  Cobb,  4  Fla.  481;  Etchas  v.  Orena, 
127  Cal.  588,  60  Pac.  45;  Van  Winkle  v.  Blackford,  33  W.  Va.  573,  11 
S.  E.  26;  Smith  v.  Pattie,  81  Va.  654;  Bambrick  v.  Bambrick,  157  Mo. 
423,  58  S.  W.  8;  O'Keefe  v.  Foster,  5  Wyo.  343,  40  Pac.  525;  Jones  v. 
Powning,  25  Nev.  399,  60  Pac.  833;  In  re  Mouillerat's  Estate,  14  Mont. 
245,  36  Pac.  185;  Eector  v.  Conway,  20  Ark.  79;  Moore  v.  Hardisoii, 
10  Tex.  467. 

"It  has  never  been  decided  in  Massachusetts  that  a  payment  made 
by  one  of  two  executors  against  the  objection  of  his  coexecutor,  upon 
a  note  which  was  barred  by  the  statute  in  the  lifetime  of  the  testator, 
would  revive  the  note,  nor  has  it  been  so  decided  in  England.  The 
lords  justices  of  the  court  of  appeal,  in  a  late  case,  j)referred  to  leave 
this  subject  open  for  future  consideration:  Midgly  v.  Midgly,  [1893"! 
3  Ch.  282." 

III.  Sales,  Conveyances,  and  Other  Transfers  of  Property. 
a.  Sales  of  Personal  Effects. — One  of  two  or  more  executors  or  ad- 
ministrators may,  at  the  common  law,  by  virtue  of  liis  authnriiy  over 
tlie  entire  personal  estate  of  the  decedent,  sell  or  assii^n  the  ].)ersi)n;il 
assets  of  the  estate  as  fully  as  though  his  associates  joined  in  the 
transfer.  This  rule  iuclades  assignments  of  choses  in  action:  Bol'cIut 
V.  Buckingliam,  18  Conn.  110,  44  Am.  Dec.  58U;  Dwight  v.  Niwell,  1-3 
111.  333;  George  v.  iSaker,  85  Mass.  (3  Allen)  ?,2*];  Whueler  v.  Wh.'rler, 
9  Cow.  34;  Chapman  v.  Charleston,  30  S.  C.  Zi'.K  0  S.  E.  ."',M.  ?.  L.  I>. 
A.  311.     In  England  one  of  two  executurs  caiiuut  make  a  ti':);  >.'•  r  ut' 
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railway  stock,  registered  in  the  names  of  both,  under  the  companies 
clause  act:  Barton  v.  North  Staffordshire  E.  Co.,  57  L.  J.  Ch.  800,  38 
Ch.  D.  458,  58  L.  T.  549,  36  W.  E.  754. 

b.  Indorsement  or  Transfer  of  Notes. — One  of  two  executors  or  ad- 
ministrators may  transfer  a  note  payable  to  the  decedent,  since  they 
are  considered  as  holding  one  office,  and  the  act  of  one,  in  settling 
the  estate,  is  equivalent  to  the  act  of  all:  Dwight  v.  Newell,  15  111. 
333;  Sanders  v.  Blain,  6  J.  J.  Marsh.  (29  Ky.)  446,  22  Am.  Dec.  86; 
Wheeler  v.  Wheeler,  9  Cow.  34;  Geddes  v.  Simpson,  2  Bay  (S.  C), 
533;  Moseley  v.  Graydon,  4  Strob.  (S.  C.)  7.  A  number  of  author- 
ities, however,  are  to  the  effect  that  a  note  payable  to  two  or  more 
executors  or  administrators,  rather  than  to  their  decedent,  cannot  be 
transferred  by  one  of  them  only:  Clark  v.  Gramling,  54  Ark.  525,  16 
S.  W.  475;  Sanders  v.  Blain,  6  J.  J.  Marsh.  (29  Ky.)  446,  22  Am.  Dec. 
86;  Smith  v.  Whiting,  9  Mass.  334;  Johnson  v.  Mangrum,  65  N.  C. 
146.  But  it  has  been  affirmed  that  a  note  given  to  two  joint  adminis- 
trators may  be  transferred  by  one  of  them  where  it  is  given  for  a 
debt  due  the  estate:  Mackay  v.  St.  Mary's  Church,  15  R.  I.  121,  2 
Am.  St.  Rep.  881,  23  Atl.  108.  In  this  case  the  court  said:  "Can  a 
note  given  to  two  joint  administrators  be  transferred  by  one  of  them! 
There  is  no  question  that  one  of  two  executors  or  administrators  may 
transfer  notes  held  by  the  deceased,  for  the  reason  that  the  several 
persons  are  considered  as  holding  one  office,  and  in  the  settlement  of  the 
estate,  the  act  of  one  is  equivalent  to  the  act  of  all;  the  power  of  the 
office  may  be  fully  exercised  by  one,  for  each  takes  the  whole  in  his 
representative  capacity,  and  not  a  moiety:  Stone  v.  Union  Savings 
Bank,  13  R.  I.  25.  When,  therefore,  administrators,  in  collecting  as- 
sets, take  a  note  payable  to  themselves  as  administrators,  though  the 
form  of  the  obligation  be  changed,  its  character  is  the  same;  it  is  still 
a  debt  due  to  the  estate,  not  to  them  personally,  and  its  proceeds  are 
assets  of  the  estate.  We  see  no  reason,  therefore,  why  the  same  rule 
should  not  apply  as  though  the  obligation  remained  in  its  original 
form.  The  case  is  quite  different  from  the  ordinary  case  of  joint 
payees,  who  may  have  adverse  interests,  and  where  each  is  entitled 
to  hold  his  moiety  of  the  obligation  until  he  sees  fit  to  part  with  it. 
In  the  ordinary  cases  of  joint  payees,  excepting,  of  course,  copartner- 
ships, neither  one  represents  the  other;  one  alone,  therefore,  cannot 
transfer  a  note  without  the  other.  But  where  one  represents  the 
whole,  as  a  partner  or  an  administrator,  the  rule  should  follow  the 
reason.  And  thus  it  has  been  held  in  Bogert  v.  Hortel,  4  Hill,  492, 
where  the  cases  upon  this  point  were  carefully  examined:  See,  also,  1 
Daniel  on  Negotiable  Instruments,  sec.  268;  and  1  Parsons  on  Notes 
and  Bills,  159.  ]Most  of  the  cases  to  which  we  have  been  referred  by 
the  defendant  are  cases  of  individual  joint  payees  and  cases  of  part- 
ners after  dissolution.  In  Sanders  v.  Bluin's  Admrs.^  6  J.  J.  ]\Iarsh. 
(29  Ky.)  446,  22  Am.  Dec.  86,  the  court  said  that  the  administrator 
and  administratrix  might  have  sued  jointly  or  individually,  but  as 
the  administrator  had  undertaken  to  act  individually,  not  as  adminis- 
trator, he  could  not  traniifer  the  note  Vv'itliout  the  other  payee.     Smith 
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V,  Whiting,  9  Mass.  334,  is  commented  on  in  Bogert  v.  Hcrtel,  4  Tlill, 
492.  In  the  present  case,  the  notes  were  given  for  different  amounts, 
and  in  different  tenor,  for  a  debt  due  to  the  estate  repreKented  by  the 
administrators.  They  were,  therefore,  assets  of  the  estate,  and  as  such 
we  hold  that  they  could  be  dealt  with  as  other  assets  of  the  estate  by 
either  administrator." 

c.  Sale  of  Eeal  Estate. — It  was  a  rule  of  the  early  common  law 
that  when  a  power,  not  coupled  with  an  interest,  was  given  by  will 
to  two  or  more  persons  as  executors  to  sell  land,  it  could  not  be  exe- 
cuted unless  all  the  executors  joined.  In  case  one  died,  or  renounced 
the  executorship,  or  declined  to  join  in  the  execution  of  the  power, 
the  surviving  or  acting  executors  could  not  make  a  valid  sale.  This 
rule,  however,  has  long  since  been  departed  from,  both  in  England 
and  the  United  States,  and  the  law  now  is  that  if  one  or  more  of  the 
persons  named  as  executors  dies,  refuses  to  act,  renounces  the  execu- 
torship or  fails  to  qualify,  the  others  who  do  qualify  and  act  may 
make  a  valid  execution  of  the  power.  Even  when  only  one  of  several 
executors  qualifies  and  acts,  he  alone  may  make  a  good  conveyance: 
Stewart  v.  Mathews,  19  Fla.  752;  Wolfe  v.  Hines,  93  Ga.  329,  20  S. 
E.  322;  Clinefelter  v.  Ayres,  16  111.  329;  Wardwell  v.  McDowell,  31 
111.  364;  Anderson  v.  Turner,  10  Ky.  (3  A.  K.  Marsh.)  131;  Herrick 
V.  Carpenter,  92  Mich.  440,  52  N.  W.  747;  Bartlett  v.  Sutherland,  24 
Miss.  395;  Phillips  v.  Stewart,  59  Mo.  491;  Holcomb  v.  Coryell,  11 
N.  J.  Eq.  476;  Corlies  v.  Little,  14  N.  J.  L.  373;  Weimer  v.  Fath,  43 
N.  J.  L.  1;  Cushman  v.  Cushman,  116  App.  Div.  763,  102  N.  Y.  Supp. 
258,  affirmed  in  191  N.  Y.  505,  84  N.  E.  1112;  Koseboom  v.  Mosher, 
2  Denio,  61;  Bunner  v.  Storm,  1  Sand.  Ch.  357;  Matter  of  Bull,  45 
Barb.  334,  31  How.  Pr.  69;  Correll  v.  Lauterbach,  12  App.  Div.  531, 
42  N.  Y.  Supp.  143,  affirmed  in  159  N.  Y.  553,  54  N.  E.  1089;  Wood  v. 
Sparks,  18  N.  C.  389;  Taylor  v.  Galloway,  1  Ohio,  232,  13  Am.  Dec. 
605;  Zebach's  Lessee  v.  Smith,  3  Binn.  (Pa.)  69,  5  Am.  Dec.  352; 
Wood  v.  Hammond,  16  R.  I.  98,  17  Atl.  324,  18  Atl.  198;  Jennings  v. 
Teague,  14  S.  C.  229;  Love  v.  Love,  4  Tenn.  (3  Hayw.)  13;  Fitzgerald 
V.  Standish,  102  Tenn.  383,  52  S.  W.  294;  Bedford  v.  Bedford,  110 
Tenn.  204,  75  S.  W.  1017;  Johnson  v.  Bowden,  43  Tex.  670.  But  if 
two  of  the  executors  qualify  and  act  in  the  administration,  a  power 
of  sale  in  the  will  cannot  be  exercised  by  one  of  them  alone:  Smith 
V.  Moore's  Heirs,  36  Ky.  (6  Dana)  417;  Smith  v.  Shackelford,  39  Ky. 
(9  Dana)  452;  Brown  v.  Doherty,  93  App.  Div.  190.  87  N.  Y.  Supp. 
563;  Wasson  v.  King,  19  N.'  C.  (2  Dev.  &  B.)  262;  Flieschnian  v.  Shoe- 
maker, 2  Ohio  C.  C.  152;  Neel  v.  Beach,  92  Pa.  221;  Carroll  v.  Stew- 
art, 4  Rich.  200;  Hart  v.  Rust,  46  Tex.  556.  Where  a  will  confers  a 
power  of  sale  upon  two  executors  and  they  both  qualify,  it  has  been 
held  that  the  power  must  be  exercised  by  both,  altliough  one  has 
moved  to  another  county  and  ceased  actively  to  participate  in  the 
administration:  Board  of  Education  of  Glynn  County  v.  Day,  1-8  Ga. 
156,  57  S.  E.  359.  Renunciation  may  be  presumod,  after  the  lapse  of 
a  long  period  of  time,  in  order  to  sustain  the  \"ali(lity  of  a  eDiivcyaiice 
made  by  less  than  the  whole  uuiii'.Kr  of  exLCutorb  uanu'd  in  the   will: 
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Eskridgo  v.  Patterson,  78  Tex.  417,  14  S.  W.  1000;  Nelson  v.  Carring- 
ton.  4  Muiif.  (Va.)  332,  6  Am.  Dec.  519. 

Wliere  a  will  authorizes  the  executors,  or  a  majority  of  them,  to  sell 
land,  a  deed  made  by  less  than  a  majority  is  ineffectual:  Carmichal 
V.  Elmendorf,  7  Ky.  (4  Bibb)  484.  And  where  a  will  directs  the  ex- 
ecutors to  convey  real  estate,  and  there  are  three  of  them  who  all 
qualify,  a  conveyance  executed  by  only  two  is  ineflectual:  McKae  v. 
Farrow,  4  lien.  &  M.  (Va.)  444.  But  many  statutes  now  provide  that 
in  case  there  are  more  than  two  executors  or  administrators,  the  act 
of  a  majority  is  valid;  and  under  such  statutes  it  would  seem  that  a 
majority  of  the  executors  or  administrators  who  qualify  may  execute 
a  i)ovv'er  of  sale  contained  in  the  will:  Cal.  Code  Civ.  Proc,  1355; 
Ariz.  llcv.  Stats.,  1642;  Idaho  Rev.  Stats.,  5346;  Mont.  Code  Civ. 
Proc,  2406;  Nev.  Comp.  Laws,  2818;  N.  D.  Rev.  Code,  8016;  Okl,  Rev. 
Stats.  1527;  S.  D.  Pro.  Code,  75;  Utah  Rev.  Stats.,  3910;  Wyo.  Rev. 
Stats.,  4633;  Stockdale  v.  McKown,  1  Nott  &  McC.  41. 

"At  common  law,  if  a  naked  power  was  given  by  will  to  two  or 
more  persons  as  executors  to  sell  lauds,  it  was  incapable  of  valid  exe- 
cution, unless  all  on  whom  it  was  conferred  joined.  If  one  died,  or 
renounced  the  executorship,  the  surviving  or  acting  executors  could 
not  make  the  sale.  It  was  also  the  rule  that  if  the  power  was  coupled 
with  an  interest,  then,  if  one  or  more  died,  or  renounced,  it  would 
survive,  and  was  capable  of  execution  by  the  acting  executors.  If 
there  was  a  devise  to  executors  by  name,  with  directions  to  sell,  the 
descent  to  the  heir  was  intercepted,  and  the  freehold  passed  to  the 
donees,  coupling  an  interest  with  the  power;  and  it  was  capable  of 
execution  by  such  of  the  executors  as  accepted  the  trust  or  remained 
alive.  The  interest  feeding  the  power  and  keeping  it  alive  was  not 
a  personal  interest  in  the  trust;  it  w-as  the  possession,  virtue  officii, 
of  the  legal  estate  over  which  the  power  was  to  be  exercised.  A  mere 
devise  that  executors  should  sell  lands,  not  intercepting  the  descent 
to  the  heir,  nor  passing  any  estate  to  the  executors,  was  a  nakeu 
power  to  sell,  which  could  not  be  satisfied,  unless  all  joined  in  its  exe- 
cution":  Tarver  v.  lluincs,  55  Ala.  5U3. 

d.  Leases  for  Years  are  assets  in  the  hands  of  administrators,  and 
an  assignment  thereof  by  one  binds  the  others:  Lewis'  Heirs  v.  Ringo, 
10  Ky.  (3  A.  K.  Marsh.)  247.  If  one  of  several  administrators  be- 
lieves the  continuance  of  a  lease  reserving  rent  for  the  payment  of 
which  his  decedent  has  bound  himself  as  surety  to  be  injurious  to  the 
estate,  he  may  make  an  agreement  for  the  determination  and  giving 
up  of  the  lease  without  joining  tlie  coadministrators:  Reber  v.  Gilson, 
1  Pa.  54.  Where  a  statute  requires  a  lease  for  more  than  one  year 
to  be  in  writing,  and  when  made  by  an  agent  requires  his  authority 
to  be  in  writing,  and  another  statute  provides  that  where  there  are 
more  than  two  executors  or  administrators,  the  act  of  a  majority  is 
valid,  one  of  six  executors,  without  any  written  authority  from  the 
others,  cannot  make  a  lease  for  more  than  one  year:  Utah  Loan  & 
Trust  Co.  v.  Gurbutt,  6  Utah,  342,  23  Pac.  758. 
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IV.     Pledges  and  Mortgages. 

a.  Pledge  of  Notes  or  Bonds. — Tlie  authority  of  an  executor  or  ad- 
ministrator over  tlie  assets  of  tlic  estate  empowers  him  to  pledge,  as 
security  for  the  debts  of  the  estate,  its  notes  or  bonds:  Bailie  v. 
Kinehley,  52  Ga.  4S7;  Wheeler  v.  Wheeler,  9  Cow.  34;  Appeal  of 
Wood,  92  Pa.  379,  37  Am.  Rep.  G91. 

b.  Mortgages  and  Their  Release  or  Payment. — Where  a  will  directs 
that  the  executors  shall  "exercise  their  powers  jointly,"  .•iiid  authorizes 
them  to  raise  money  by  a  niortga<Te  of  the  estate,  all  must  unite  in 
executing  the  instrument,  and  a  note  and  mortgnge  made  by  one  alone 
does  not  bind  the  estate:  B;ink  of  Port  Gibson  v.  Baugh,  17  Miss.  (9 
Smedes  &  M.)   290. 

One  of  two  executors  may  assign  a  mortgage  given  to  the  testator 
(George  v.  Baker,  85  Mass.  (3  Allen)  32(J),  or  a  mortgage  given  to 
them:  Bogert  v.  llertell,  4  Hill,  492.  The  foreclosure  of  a  mortgage 
may  be  made  by  the  executors  who  alone  qualify:  Alexander  v.  Kiee, 
52  Mich.  451,  IS  N.  W.  214j  Steinhardt  v.  Cunningham,  55  Ilun,  375, 
8  N.  Y.  Supp.  627. 

Since  the  acts  of  one  executor  in  relation  to  the  delivery,  gift,  sale 
or  release  of  the  testator's  personal  property  are  regarded  as  the  acts 
of  all  and  bind  the  estate,  he  may  consent  that  the  lien  of  a  mortgage 
be  postponed  to  the  lien  of  another  mortgage:  Mutual  Life  Ins.  Co. 
V.  Sturges,  33  N.  J.  PJq.  328.  One  of  several  executors  has  authority 
to  receive  payment  of  a  mortgage  and  satisfy  it:  D'lsvillicrs  v.  Ab- 
bott, 12  Phila.  4(i2;  Fesmire  v.  Shannon,  143  Pa.  201,  22  Atl.  898; 
Weir  v.  Mosher,  19  Miss.  311;  or  he  may  release  a  portion  of  the  mort- 
gaged premises  from  the  lien  of  a  mortgage  given  to  the  testator: 
Stuyvesant  v.  Hall,  2  Barb.  Ch.  151.  A  mortgage  payable  to  the  ex- 
ecutors, as  such,  may  be  satisfied  by  one  of  them:  People  v.  Miner,  37 
Barb.  466,  23  IIow.  Pr.  223;  although  porha[)s  the  case  of  Pearco  V. 
Savage,  51  Me.  410,  may  be  construed  to  hold  otherwise. 


CUSiniAX  V.  CLOVERLAND  COAL  AND  :\riXIXG  CO^I- 

PANY. 

[170  Ind.  402,  Si  N.  E.  759.] 

CORPORATION — Ratification    by    President    and    Manager.— 

Ratificiaion  of  a  contract  cannot  be  made  by  the  president  and  gen- 
eral manager  of  a  corporation  unless  he  had  authority,  (>xpres3  or  im- 
plied, to  make  the  contract  in  the  first  instance.       (p.  393.) 

CORPORATION — Officers  as  Agents  of  Company. — Corpora- 
tions act  exclusively  by  agents.  Tlie  ollicers,  principal  and  subordi- 
nate, are  but  agents  in  respect  to  being  commissioned  to  act  for  tlie 
principal;  the  agent  of  tlie  corporation,  of  wliatover  station  or  r:inl\, 
is  governed  by  the  same  general  rules  of  law  as  is  the  agout  of  au 
individual,     (p.   393.) 
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CORPORATION — Authority  of  President  and  Manager. — When 
the  president  and  general  iiuniafrer  does  an  act  within  the  domain  of 
the  general  objects  or  business  of  the  corporation,  and  within  the 
scope  of  the  usual  duties  of  the  chief  officer,  it  will  be  presumed  thaf 
he  had  the  authority  to  do  it,  and  whoever  would  assert  the  contrary- 
must  prove  it.  But  when  a  chief  or  other  officer  performs  an  act,  not 
incidental  or  pertaining  to  the  chartered  business  of  his  corporation, 
nor  engrafted  thereon  by  a  well-established  usage,  it  must,  as  a  gen- 
eral rule,  be  alleged  and  proved  that  he  was  duly  authorized  by  the 
directors,     (p.  393.) 

CORPORATION — Authority  of  President  to  Employ  Physician, 
The  president  and  manager  of  a  mining  cor{;oration  has  no  implied 
authority,  where  there  are  no  unusual  circumstances  creating  an  emer- 
gency, to  employ  medical  services  for  an  injured  employe  and  bind  the 
company  for  the  expense  thereof,     (p.  395.) 

A.  C.  Miller,  for  the  appellant. 

A.  W.  Knight,  for  the  appellee. 

403  HADLEY,  J.  Whether  the  complaint  states  facts  suffi- 
cient to  withstand  a  demurrer  is  the  only  question  presented 
by  this  appeal.  The  question  rests  upon  the  following  aver- 
ments: "That  on  or  about  March  12,  1904,  Antone  Cage- 
ouchas,  during  his  employment  by,  and  while  at  work  for, 
said  defendant,  was  personally  injured,  his  wounds  being  of 
so  serious  a  nature  as  to  create  an  emergency  for  the  imme- 
diate attention  of  a  physician  and  surgeon  in  order  to  save 
said  employe's  life;  that  by  reason  whereof  plaintiff  was 
called  and  employed  by  defendant,  by  and  through  Edward 
4**"*  Somers,  its  mine  superintendent,  to  attend  and  treat  said 
employe,  which  said  superintendent  immediately  reported  to 
said  defendant  his  said  act;  that  said  defendant,  by  its  presi- 
dent and  general  manager,  with  full  knowledge  of  the  em- 
ployment of  this  plaintiff,  ratified  and  confirmed  the  same  by 
then  and  there  stating  to  said  superintendent  that  'that  was 
all  right;  that  was  the  thing  to  do';  that  thereafter  said  de- 
fendant, by  its  president  and  general  manager,  R.  S.  Tenant, 
notified  this  plaintiff  to  purchase  what  was  necessary  to  aid 
in  the  further  treatment  and  attention  of  said  injured  em- 
ploye; that  said  defendant  well  knew  that  this  plaintiff  was 
continuing  to  attend  and  treat  said  injured  employe,  and  that 
said  defendant  did  nothing  toward  giving  this  plaintiff  no- 
tice that  it  would  not  recompense  him  for  his  services,  but 
notified  this  plaintiff  that  it  would  recompense  him  for  the 
same." 

The  complaint  shows  that,  upon  the  employment  of  the 
plaintiff  by  the  mine  superintendent,  the  latter  immediately 
reported  the  fact  to  Tenant,  the  defendant's  president  and 
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general  manager,  who,  with  full  knowledge  of  the  employ- 
ment of  the  plaintiff,  ratified  and  confirmed  the  same  by 
expressing  his  approval,  and  by  requesting  the  plaintiff  to 
supply  the  injured  employe  with  necessaries.  So  the  ques- 
tion really  rests  upon  the  ratification  by  the  defendant,  acting 
through  its  president  and  general  manager,  rather  than  upon 
the  power  of  the  mine  superintendent  to  make  the  contract  of 
employment. 

Ratification  can  only  be  made  by  one  who  has  power  to 
make  the  contract  in  the  first  instance.  If  the  president  and 
general  manager  had  authority,  either  express  or  implied, 
from  the  defendant's  board  of  directors,  to  employ  the  plain- 
tiff", on  behalf  of  the  corporation,  to  render  the  services  sued 
for,  then  he  could,  no  doubt,  give  validity,  by  ratification,  to 
the  superintendent's  contract:  Ilord  v.  State  (1907),  167  Ind. 
622,  79  N.  E.  916.  Does  the  complaint  show  that  he  possessed 
such  power? 

****•'  Corporations  act  exclusively  by  agents.  The  officers, 
principal  and  subordinate,  are  but  agents,  created  and  granted 
all  their  powers  by  the  board  of  directors.  In  respect  to 
being  commissioned  to  act  for  the  principal,  the  agent  of  the 
corporation,  of  whatever  station  or  rank,  is  governed  by  the 
same  general  rules  and  principles  of  the  law  as  the  agent  of 
an  individual:  National  State  Bank  v.  Vigo  County  Nat.  Bank 
(1895),  141  Ind.  352,  50  Am.  St.  Rep.  330,  40  N.  E.  799; 
Brooklyn  Gravel  Road  Co.  v.  Slaughter  (1870),  33  Ind.  185. 
The  naked  act  of  investing  the  individual  with  the  office  of 
president  gives  him  very  little  power  to  act  for  the  corpora- 
tion. He  has  no  power  to  bind  it  in  material  matters,  except 
as  he  may  be  authorized  by  law,  or  by  the  board  of  directors : 
Louisville  etc.  R.  Co.  v.  McVay  (1884),  98  Ind.  391,  49  Am. 
Rep.  770;  National  State  Bank  v.  Vigo  County  Nat.  Bank,  141 
Ind.  352,  50  Am.  St.  Rep.  330,  40  N.^E.  799.  When  the  pres- 
ident and  general  manager  does  an  act  within  the  domain  of 
the  general  objects  or  business  of  the  corporation,  and  within 
the  scope  of  the  usual  duties  of  the  chief  officer,  it  will  be 
presumed  that  he  had  the  authority  to  do  it,  and  whoever 
would  assert  the  contrary  must  prove  it.  But  when  a  chief 
or  other  officer  performs  an  act,  not  incidental,  or  pertaining 
to  the  chartered  biLsiness  of  his  corporation,  nor  engrafted 
thereon  by  a  well-established  usage,  it  must,  as  a  general  rule, 
be  alleged  and  proved  that  he  was  duly  authorized  by  the 
directors:  Louisville  etc.  R.  Co.  v.  McVay,  98  Ind.  391,  49 
Am.  Rep.  770,  and  cases  cited. 
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Another  general  rnle,  apparently  of  universal  acceptance, 
is  that  officers  of  corporations  organized  for,  and  engaged  in, 
commercial  pursuits,  without  special  authority,  cannot,  as  a 
legal  right,  cliarge  the  corporation  with  the  employment  of 
physicians  and  surgeons  to  attend  upon  sick  or  injured  em- 
ployes. The  rule  is  even  applicable  to  railroad  companies. 
No  court,  we  think,  has  gone  so  far  as  to  hold  that  even  the 
general  manager  of  a  railroad  may,  on  behalf  of  the  company, 
engage  generally  in  providing  ****^  medical  aid  to  sick  and  in- 
jured employes  and  passengers,  especially  where  it  is  not 
shown,  as  in  this  case,  that  the  sickness  or  injury  was  the  re- 
sult of  the  company's  negligence. 

A  modified  exception  to  the  rule,  applicable  to  railroad  com- 
panies, is  generally  recognized,  founded  upon  the  exceptional 
characteristics  and  hazards  of  their  operation.  Employes  of 
railroad  companies,  particularly  trainmen,  are  called  upon  to 
perform  their  duties  along  the  line  of  the  railroad,  extending 
many  miles.  When  on  duty  they  are  constantly  away  from 
home,  often  at  remote  distances,  among  strangers,  and  be- 
yond the  quick  reach  of  family  and  friends.  In  such  cases, 
when  the  employe  becomes  seriously  ill,  or  suffers  a  severe 
ill  jury,  and  he  has  available  neither  family,  friends,  credit, 
nor  ability  to  provide  for  himself  the  care  and  medical  as- 
sistance his  condition  imperatively  demands,  the  dictates  of 
humanity  cast  upon  the  employer,  as  the  one  nearest  in  ob- 
ligation, the  duty  to  provide,  during  the  continuance  of  the 
emergency,  whatever  is  immediately  and  urgently  required 
for  the  preservation  of  life  and  limb.  It  is  only  when  there 
is  no  relative  or  friend  present  willing  to  help  the  sick  or 
iiijured  employe,  at  a  time  of  urgent  necessity,  that  the  duty 
and  authority  rests  upon  the  employer,  acting  by  its  highest 
representative  present,  to  render  assistance.  Someone  must 
serve  the  helpless  man,  and  the  law  places  the  duty  upon  the 
master  rather  than  upon  a  stranger.  The  duty  arises  with 
the  emergency  and  ends  with  it:  Terre  Haute  etc.  R.  Co.  v. 
McMurray  (1884),  98  Ind.  358,  49  Am.  Rep.  752;  Ohio  etc. 
R.  Co.  V.  Early  (1895),  141  Ind.  73,  40  N.  E.  257,  28  L.  R.  A. 
546;  Chaplin  v.  Freeland  (1893),  7  Ind.  App.  676,  34  N.  E. 
1007;  New  Pittsburgh  Coal  etc.  Co.  v.  Shaley  (1900),  25 
Ind.  App.  282,  58  N.  E.  87 ;  4  Thompson  on  Negligence,  2d 
ed.,  sec.  3840;  1  Elliott  on  Railroads,  2d  ed.,  sec.  222.  But 
this  exception  relating  to  railroads  has  no  bearing  on  the  ques- 
tion before  us.     The  appellee  is  a  coal  mining  company,  a 


May,  1908. j     Cusiiman  v.  Clovekland  Coal  etc.  Co.      395 

strictly  private  cor[ioration.  Its  business  is  stationary.  Its 
employes  perform  tlicir  duties  in  one  j^^eneral  workin<?  place, 
near  their  homes,  '***''  family,  friends  and  accpiaintances,  and 
have  the  same  facilities  as  may  be  possessed  by  the  corpora- 
tion for  hastily  summoning  medical  and  other  aid  in  time 
of  pressing  emergency. 

There  is  no  greater  or  difTerent.  reason  for  holding  a  pri- 
vate mining  corporati(jn  responsible  for  supplying  medical  aid 
for  its  employes  than  api)ertains  to  all  kinds  of  manufactur- 
ing bodies;  and  we  ]iereelve  no  reason  why  corporations  of 
either  class,  under  ordinary  circumstances,  should  be  required 
to  furnish  their  workmen  with  medical  services  any  more 
than  they  should  be  recpiired  to  furnish  them  with  dinners. 
The  policy  of  the  law  is  to  protect  the  employe,  equally  with 
the  employer,  in  the  fullest  freedom  of  choice  in  supplying 
his  personal  wants  of  every  kind,  whenever  he  is  as  capable 
and  as  well  prepared  as  his  employer  to  act  for  himself.  We 
do  not,  however,  hold  that  a  case  cannot  arise  with  a  mining 
or  manufacturing  company,  or  even  with  an  individual, 
wherein  the  facts  may  be  so  unusual  and  extreme  as  to  impose 
upon  the  employer  a  duty  analogous  to  that  imposed  on  rail- 
road companies.  But  no  such  a  case  appears  under  the  facts 
alleged  in  the  complaint. 

It  is  alleged  that  the  defendant  is  a  corporation  organized 
for.  and  engaged  in,  the  business  of  mining  coal;  that  the 
plaintiff  was  personally  injured  while  at  work  for  the  defend- 
ant as  one  of  its  einployes. 

There  is  no  averment  that  either  the  mine  superintendent 
or  the  president  and  general  manager  had  received  authority, 
express  or  implied,  from  the  corporation  to  contract  for  or 
to  ratify  the  employment  sued  upon.  AVe  are  not  informed 
even  of  the  nature  of  his  employment,  whether  as  engineer, 
blacksmith,  miner  or  other  particular  service.  Neither  are 
we  informed  of  the  nature  or  extent  of  his  injury,  nor  of  the 
facts  that  created  the  emergency  that  imi)osed  upon  the  coal 
company  the  duty  of  em})loying  the  plaintiff.  It  is  not 
a\erred  that  the  injured  employe  was  unable  to  help  himself, 
that  he  had  no  money,  credit,  family  or  friends  present  to 
give  him  a.ssistance,  nor  "^^^^  is  it  shown  by  the  complaint 
that  there  existed  any  other  reason  why  he  was  not  as  able 
and  competent  as  the  company  s]jeedily  to  sunnnon  a  jihysi- 
cian.  The  averment  that  the  injured  ]Kirty's  wounds  were 
so  severe  as  to  create  an.  emergency  for  the  innnediate  atteu- 
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tion  of  a  physician  and  surgeon  in  order  to  save  life  is  but 
pleading  the  baldast  conclusion.  Facts  and  not  conclusions 
must  be  stated:  Davis  v.  Clements  (1897),  148  Ind.  605,  62 
Am.  St.  Rep.  539,  47  N.  E.  1056. 

The  essential  facts  that  should  appear  in  support  of  a  jus- 
tifiable emergency  are  absent,  and,  as  in  all  other  cases,  we 
must,  in  testing  the  sufficiency  of  the  pleading,  assume  such 
absent  facts  to  be  adverse  to  the  pleader,  under  the  general 
presumption  that  a  party  will  set  forth  all  the  facts  favorable 
to  his  ease.  For  a  case  in  point,  see  Spelman  v.  Gold  Coin 
Mining  etc.  Co.  (1901),  26  Mont.  76,  91  Am.  St.  Rep.  402, 
66  Pac.  597,  55  L.  R.  A.  640.  It  has  been  held  that  a  laundry- 
man  is  not  liable  for  a  contract  of  employment  made  by  an 
unauthorized  forewoman  in  a  pressing  emergency:  Holmes  v. 
McAllister  (1900),  123  Mich.  493,  82  N.  W.  220,  48  L.  R.  A. 
396. 

The  court  did  not  err  in  sustaining  the  demurrer  to  the 
complaint.     Judgment  affirmed. 


The  General  Manager  of  a  Mining  Corporation  has  no  implied  au- 
thority to  employ  on  its  behalf  a  physician  to  attend  an  injured  em- 
l)loye,  or  to  bind  the  company  by  a  promise  to  pay  for  the  medical 
services  rendered:  Spelman  v.  Gold  (Join  Min.  etc.  Co.,  26  Mont.  76, 
91  Am.  St.  Rep.  402;  and  the  general  manager  and  superintendent  of 
a  business  corporation  has  no  implied  authority  to  employ  and  furnish 
medical  aid  and  assistance  to  a  servant  of  the  corporation  who  has 
been  injured  outside  the  scope  of  his  employment,  and  the  physician 
cannot  recover  therefor  from  the  corporation:  Chase  v.  Swift,  60  Neb. 
G96,  83  Am.  St.  Eep.  552. 

An  Employer  Who  Summons  a  Physician  and  requests  him  to  care 
for  an  employe,  who  has  suddenly  become  ill  while  in  the  discharge 
of  his  duties  and  unable  to  act  for  himself,  has  been  held  to  be  under 
no  implied  obligation  to  pay  for  the  medical  services  rendered:  Nor- 
ton V.  Eourke,  130  Ga.  600,  124  Am.  St.  Rep.  187,  and  see  cases  cited 
ill  the  cross-reference  note  thereto.  Yet  if  a  master  assumes  to  em- 
ploy a  surgeon  to  treat  his  servants,  he  must  exercise  reasonable  care 
in  his  selection,  but  the  presumption  is  that  this  duty  has  been  per- 
formed: Big  Stone  Gap  Iron  Co.  v.  Ketron,  102  Va.  23,  102  Am.  St. 
Eep.  839. 
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STUDABAKER  v.  FAYLOR. 

[170  Ind.  498,  83  N.  E.  747.] 

INSANE  PERSON — Action  Assailing  Deed. — A  Conveyance  of 
Land  by  a  person  of  unsound  mind  may  be  assailed  in  a  suit  to  quiet 
title  or  in  an  action  of  ejectment  by  persons  entitled  to  maintain  the 
same.     (p.  401.) 

INSANE  PERSON. — A  Deed  Made  by  a  Person  of  Unsound 
Mind  Before  Office  Found  to  a  person  witliout  knowledge  of  such  men- 
tal incapacity  is  voidal)le  only.      (pp.  401,  402.) 

INSANE  PERSON — Avoidance  of  Deed — Placing  in  Statu  Quo. 
A  grantee  of  a  person  of  unsound  mind,  who  had  no  knowledge  of  his 
grantor's  incapacity  and  who  dealt  fairly  with  him,  is  entitled  to  be 
placed  in  statu  quo  before  the  avoidance  of  the  deed.  But  restitution 
is  not  necessary  in  an  action  where  it  is  alleged  that  the  grantee  took 
with  knowledge  of  the  mental  condition  of  the  grantor  and  obtained 
an  unconscionable  advantage,      (p.  402.) 

PLEADING. — The  Material  Facts  must  be  Directly  and  Posi- 
tively Averred  in  a  pleading,  while  in  evidence  conclusions  may  be 
inferred  from  the  facts  and  circumstances  proved,      (p.  4U2.) 

INSANE  PERSON — Avoidance  of  Deed. — A  Complaint  in  an 
Action  to  Quiet  Title  alleging  that  the  grantor  in  a  deed  was  eighty- 
five  years  old,  blind,  paralyzed  and  feeble  in  body,  does  not  suili- 
ciently  allege  that  the  grantee  in  dealing  with  her  had  notice  that  she 
was  of  unsound  mind.     (pp.  402,  403.) 

INSANE  PERSON — Avoidance  of  Deed. — A  Complaint  in  an 
Action  to  Avoid  a  Deed  on  the  ground  of  the  grantor's  insanity,  which 
fails  to  allege  that  the  grantee  had  knowledge  of  the  insanity,  must 
show  a  restitution  of  the  consideration  or  an  offer  thereof,      (p.  403.) 

APPEAL. — The  Theory  Accorded  to  a  Pleading  in  a  Lower 
Court  must  be  adhered  to  on  appeal,      (p.  404.) 

FRAUD — Manner  of  Pleading  in  Suit  to  Quiet  Title. — The  com- 
plaint in  an  action  to  set  aside  a  deed  because  of  the  grantee's  repre- 
sentations must  show  that  they  were  false  or  fraudulent;  fraud  is  a 
qucs^tion  of  fact  and  is  never  presumed,      (p.  404.) 

FRAUD — Manner  of  Pleading  in  Suit  to  Quiet  Title. — A  com- 
plaint to  set  aside  a  deed  on  the  ground  of  the  grantee's  fraudulent 
rejjresentations  must  specifically  set  forth  the  facts  constituting  the 
fraud;  the  employment  of  general  epithets  will  not  sullice.      (p.  404.) 

INSANE  PERSON— Evidence  in  Suit  to  Set  Aside  Deed. — In 
a  suit  by  the  heirs  of  the  grantor  to  set  aside  his  deed  on  the  ground 
of  insanity,  they  are  competent  witnesses  to  relate  facts  occurring  in 
her  lifetime  and  to  give  their  opinion  therefrom  as  to  her  sanits'. 
(p.  405.) 

EVIDENCE— Testimony  of  Decedent  at  Former  Trial. — A  per- 
son who  lieard  the  testimony  of  a  witness  sini-e  deceased  at  a  former 
trial  of  the  pending  ease  is  competent  to  give  such  testimony  in  evi- 
dence, notwithstanding  the  presence  of  an  ollicial  stenographer. 
(pp.  406,  4U7.) 

W.    II.    Eiclihorn,    Geor^u'e   A.    .Alntloi-k.    U.    S.    Lcsli.    John 
Burns  and  D.  E.  Smith,  for  the  ap{)el!;nit. 

Daih'v,   Simmons  &  Dailey,   Slur,u'is  &   Stine   and   Moi-k  & 
Sons,  for  the  appellees. 
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*^^  JORDAN,  J.  Appellees,  the  heirs  of  Catherine  Fay- 
lor,  deceased,  commenced  this  suit  in  the  "Wells  circuit  court 
to  set  aside  a  deed  of  conveyance  executed  by  her  on  April  1, 
1901,  whereby  she  conveyed  to  appellant  certain  real  estate 
situated  in  Wells  county,  Indiana.  The  complaint  is  in  four 
paragraphs,  to  each  of  which  appellant  demurred  for  insuffi- 
ciency of  facts.  This  demurrer  was  overruled,  and  proper 
exceptions  reserved.  Answer,  the  general  denial.  Upon  the 
i.ssues  formed  a  trial  was  had  in  the  Wells  circuit  court  be- 
fore a  jury,  which  resulted  in  a  verdict  for  appellees.  Ap- 
pellant, upon  his  application,  was  awarded  a  new  trial  as  a 
matter  of  right  under  the  statute.  The  venue  of  the  cause 
was  then  changed  to  the  Adams  circuit  court,  wherein  a  third 
trial  was  had  before  a  jury,  which  resulted  in  a  verdict  in 
favor  of  appellees. 

Over  appellant's  motion  for  a  new  trial  judgment  was  ren- 
dered upon  this  verdict,  from  which  he  appeals,  and  assigns 
as  errors  the  overruling  of  his  demurrer  to  each  paragraph 
^*^^  of  the  complaint,  and  the  overruling  of  his  motion  for 
a  new  trial. 

The  third  paragraph  of  the  complaint  is  to  quiet  title,  un- 
der section  1116  of  Burns'  Revised  Statutes  of  1908,  section 
1070  of  Revised  Statutes  of  1881,  2  Thornton's  Civil  Code, 
section  873,  to  the  lands  therein  described,  and  the  fourth 
is  a  statutory  complaint  in  ejectment,  under  section  1096 
of  Burns'  Revised  Statutes  of  1908,  section  1050  of  Revised 
Statutes  of  1881,  2  Thornton's  Civil  Code,  section  853,  to  re- 
cover possession  of  the  lands  in  controversy,  and  for  damages 
for  the  detention  thereof.  The  sufficiency  of  the  latter  two 
paragraphs  is  not  controverted  by  appellant. 

The  following  may  be  said  to  be  a  fair  statement  of  the 
facts  alleged  in  the  lirst  paragraph  of  the  complaint:  It  dis- 
closes that  Catherine  Fnylor  died  intestate  on  July  8,  1902, 
leaviuG:  the  appellees  as  her  heirs  at  law;  that  on  April  1. 
3901,  and  also  at  the  time  of  her  death,  she  was  the  owijcr 
of  the  lands  described  in  the  complaint,  being  two  hundred 
and  sixteen  acres,  one  hundi'ed  and  twenty-three  of  which 
she  held  in  fee  siniple  and  a  life  estate  in  the  remaining 
ninety-three  acres;  that  the  value  of  the  one  huiidrfd  and 
twenty-three  acres  at  the  time  of  the  execution  of  the  deed  in 
question  is  averred  to  have  been  twelve  thousand  dollars;  that 
on  sjiid  April  1.  I'JOl,  the  defendant  procured  said  Catherine 
Faylor  to  exsMT.te  to  him  a  pretended  deed  couiaining  '■o\-e- 
nants  of  general  warranty,  purporting  and  pretending  to  con- 
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vey  to  him  said  described  real  estate,  situated  in  Wells  county, 
Indiana;  that  at  the  time  said  Catherine  Faylor  made  tlie 
pretended  deed  in  question  she  was  about  eighty-five  years 
old  and  was  Ki*eatly  enfeebled  and  debilitated  both  in  mind 
and  body;  that  she  was  blind  and  paralyzed,  and  was  in  such 
a  condition  mentally  that  she  was  of  unsound  mind  and  in- 
capable of  comprehending  the  nature  of  a  contract  and  deed; 
that  the  sole  and  only  consideration  for  said  deed  was  that 
the  defendant  should  leave  to  said  grantor,  Catherine  Fay- 
lor, the  exclusive  possession  and  use  of  the  brick  dwelling- 
house  situated  on  the  premises  conveyed,  together  with  the 
garden  and  appurtenances  to  said  dwelling,  for  and  during 
her  natural  life;  that  the  defendant  was  to  ^'^^  plant  and  at- 
tend to  her  garden,  furnish  and  provide  her  with  vegetables, 
provisions,  groceries  and  household  necessities,  and  procure 
a  suitable  and  satisfactory  person  to  live  with  and  take  care 
of  her;  that  he  was  to  transact  all  of  her  business  affairs,  and 
at  her  death  he  was  to  carve  her  name  upon  the  tombstone 
of  her  deceased  brother,  Thomas  Faylor.  The  paragraph 
then  alleges  facts  to  show  a  disaffirmance  of  the  conveyance 
on  the  part  of  the  plaintiffs,  and  alleges  that  they  are  the 
legal  owners  of  the  real  estate  described,  and  that  the  defend- 
ant, ever  since  the  pretended  execution  of  said  pretended 
deed,  has  been  in  possession  of  said  premises,  enjoying  the 
rents  and  profits  thereof,  which  are  of  the  value  of  nine  hun- 
dred dollars  j)er  year.  The  prayer  is  that  the  deed  be  set 
aside,  and  that  plaintiffs  be  declared  to  be  the  owners  of  said 
real  estate,  and  for  all  other  and  proper  relief. 

The  second  paragraph,  after  averring  that  the  plaintiffs 
are  the  heirs  of  Catherine  Faylor,  who  died  intestate  on  July 
8,  1902,  alleges  that  said  Catherine  Faylor,  on  April  1,  19oi. 
was  the  owner  of  the  lands  described  in  the  complaint,  being 
two  hundred  and  sixteen  acres,  one  hundred  and  twenty-three 
of  which  she  owned  and  held  in  fee  simple,  and  that  this 
tract  was  valued  at  twelve  thousand  dollars,  and  the  remain- 
ing ninety-three  acres  she  held  as  a  life  tenant;  that  on  April 
1st  she  executed  a  pretended  deed  purporting  to  convey  all 
the  afort-^said  described  lands  to  the  defendant;  that  at  the 
time  said  Catherine  made  this  pretended  deed  to  the  defL-nd- 
ant  she  was  about  eighty-five  years  old,  was  blind  and  para- 
lyzed, and  was  greatly  enfeebled  and  debilitated  in  both  mind 
and  body,  so  much  so  that  she  was  of  unsound  mind,  and  m;is 
incapable  of  comprehending  the  nature  of  a  contract  or  docd  : 
that  the  mental  condition  of  said  Catherine  Favl-r  was  well 
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known  to  the  defendant  at  the  time  he  procured  the  pretended 
execution  of  said  deed  and  possession  of  said  real  estate ;  that 
he,  knowinj]:  said  facts,  for  the  purpose  of  procuring  posses- 
sion of  said  real  estate,  and  of  cheating  and  defrauding  said 
Catherine  Faylor  out  of  ^^^  the  same,  fraudulently  repre- 
sented to  her  that  he  was  her  friend,  and  truly  sympathized 
with  her  in  her  loneliness  and  helplessness,  that  her  relatives 
\\ere  a  worthless,  "broken-up  set,"  and  cared  nothing  for 
her,  that  her  nephew,  Peter  Faylor,  was  then  engaged  in  an 
effort  to  send  her  to  the  poorhouse,  that  her  niece,  Elizabeth 
Stout,  who  had  waited  upon  and  cared  for  her  a  number  of 
years  prior  to  the  time  of  said  conveyance,  cared  nothing  for 
her,  and  was  also  engaged  in  an  effort  to  send  her  to  the  poor- 
house,  and  that  both  said  Peter  Faylor  and  Elizabeth  Stout, 
who  had  been  actively  concerned  in  looking  after  her  interests, 
made  him  and  her  trouble  every  time  they  came  upon  the 
premises,  and  that  he  was  going  to  order  them  off;  that  in 
addition  thereto  the  defendant  made  to  said  Catherine  Fay- 
lor great  protestations  of  love  and  affection;  that,  by  rea- 
son of  her  unsoundness  of  mind  and  said  false  and  fraudu- 
lent representations  so  made  by  said  defendant  to  said  Cath- 
erine Faylor,  which  she  believed  to  be  true,  and  which  she 
relied  upon,  he  procured  thereby  the  conveyance  to  himself 
of  said  land  for  the  pretended  consideration  of  permitting 
her  to  live  in  her  own  dwelling-house,  using  the  garden  which 
he  was  to  attend  to  for  her,  furnishing  her  such  garden  vege- 
tables as  she  might  need,  doing  her  chores,  furnishing  her  a 
person  to  live  with  and  care  for  her,  and  carving  her  name 
upon  the  tombstone  of  her  deceased  brother,  Thomas  Faylor. 
Then  follow  averments  of  facts  to  show  the  disaffirmance  upon 
the  part  of  the  plaintiffs,  and  the  allegation  that  defendant, 
since  the  execution  of  said  pretended  deed,  has  had  possession 
of  said  real  estate  and  received  the  rents  thereof,  amounting 
to  the  sum  of  nine  hundred  dollars  peV  year.  The  praj'cr  is 
that  the  deed  in  controversy  be  set  aside,  and  that  plaintiffs 
be  dealared  to  be  the  owners  of  said  real  estate,  and  for  all 
other  and  proper  relief. 

It  appears  to  be  conceded  by  tlie  parties  to  this  suit  th.at 
the  first  paragraph  of  the  complaint,  under  the  facts  therein 
r.o^j  averred,  proceeds  upon  the  theory  that  Catherine  Faylor, 
the  deceased,  at  the  time  of  the  alle.i;ed  execution  of  the  deed 
of  conveyance  by  her  to  appellant,  was  a  person  of  unsound 
mind,  but  that  she  had  not  been  judicially  held  to  be  such  a 
perstui   and  i)iaccd   under   guardianship,   therefore  lier   deed 
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in  question  was  merely  voidable.  The  infirmities  imputed  to 
this  paragraph  by  appellant  are  (1)  that  it  does  not  by  any 
positive  averments  disclose  that  he,  at  the  time  he  dealt  with 
her  and  obtained  the  deed  in  controversy,  as  alleged,  had  any 
notice  or  knowledge  that  she  was  of  unsound  mind;  (2)  that 
the  pleading  on  its  face  discloses  that  the  deceased  survived 
for  over  fifteen  months  after  the  execution  of  the  deed  to  ap- 
pellant, and  that  during  this  period  of  time  it  must  be  as- 
sumed, as  there  is  nothing  in  the  paragraph  to  the  contrary, 
that  he  discharged  his  duty  under  his  agreement  by  perform- 
ing the  services  and  all  the  obligations  which  constituted  the 
consideration  for  the  conveyance,  viz.,  planting  and  attending 
said  Catherine's  garden,  furnishing  and  providing  her  with 
vegetables,  groceries,  provisions  and  household  necessaries, 
and  in  procuring  for  her  a  suitable  person  as  a  caretaker; 
that,  in  addition  to  this,  he,  as  obligated,  transacted  all  of 
her  business  affairs.  It  is  argued  that  these  things  must  be 
considered  as  necessary  to  said  Catherine  and  for  her  benefit; 
but  notwithstanding  it  is  so  asserted,  appellees  in  their  plead- 
ing make  no  offer  of  restitution  or  in  any  maimer  to  com- 
pensate appellant  for  his  services  and  outlay  in  behalf  of  the 
deceased:  or,  in  other  words,  that  they  make  no  offer  whatever 
in  their  pleading  to  do  equity  in  the  premises.  Had  appellees 
been  content  not  to  plead  specially,  as  they  do  in  their  first 
paragraph  of  complaint,  in  order  to  set  aside  the  deed  of 
Catherine  Faylor  upon  the  ground  of  her  insanity,  but  had 
abided  by  the  third  and  fourth  paragraphs  of  the  complaint 
to  avoid  the  deed  on  the  ground  of  mental  incapacity  of  the 
grantor,  then  appellant,  in  respect  ^^"*  to  these  paragraphs, 
could  not  have  advanced  the  aforesaid  points  or  propositions, 
but  if  they  were  available,  they  would  be  limited  to  the  proof 
in  the  trial  of  the  cause:  Fay  v.  Burditt  (1SS2),  81  Ind.  433, 
42  Am.  Rep.  142. 

That  a  conveyance  of  lands  by  a  person  of  unsound  mind 
may  be  assailed  and  avoided,  in  a  suit  to  quiet  title  or  an  ae- 
tioji  in  ejectment,  under  sections  1096,  1116,  supra,  by  a  per- 
son or  persons  entitled  to  maintain  the  same,  is  well  settled : 
Brown  v.  Freed  (1873),  43  Ind.  253;  Freed  v.  Brown  (1876), 
55  Ind.  310;  Burt  v.  Bowles  (1879),  69  Ind.  1;  Grissom  v. 
Moore  (1886),  106  Ind.  296,  55  Am.  Rep.  742,  6  N.  E.  629; 
Stanley  v.  Ilolliday  (1891),  130  Ind.  464,  30  N.  E.  634. 

The  general,  prevailing  rule  in  this  jurisdiction  is  that  a 
deed  made  by  a  person  of  unsound  mind  before  office  found. 
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to  a  person  who  has  no  knowledge  of  such  grantor's  mental 
incapacity,  is  voidable  only.  Under  such  circumstances,  if 
the  grantee,  without  knowledge  of  the  grantor's  mental  in- 
capacity to  execute  the  deed  or  contract  in  controversy,  has 
dealt  fairly  with  him,  he  is  entitled  to  be  placed  in  statu  quo 
before  the  avoidance  of  the  deed  or  contract:  Boyer  v.  Berry- 
man  (1891),  123  Ind.  451,  24  N.  E.  249,  and  cases  cited; 
Thrash  v.  Starbuck  (1896),  145  Ind.  673,  44  N.  E.  543. 

Consequently,  in  such  cases  the  fact  that  the  party  deal- 
ing with  the  non  compos  mentis  had  knowledge  of  his  men- 
tal incapacity  is  material  upon  the  question  as  to  whether  he 
is  entitled  to  be  placed  in  statu  quo  before  there  can  be  avoid- 
ance of  the  deed  in  question.  This  court,  in  Thrash  v.  Star- 
buck  (1896),  145  Ind.  673,  44  N.  E.  543,  affirmed  in  effect 
tliat  restitution  was  not  necessary  in  an  action  in  which  it  is 
alleged  that  the  grantee  took  the  conveyance  in  controversy 
with  knowledge  of  the  mental  condition  of  the  grantor  and 
obtained  therein  an  unconscionable  advantage :  See,  also,  Judd 
V.  Gray  (1901),  156  Ind.  278,  59  N.  E.  849. 

In  considering  the  first  paragraph  of  the  complaint  on  the 
question  of  appellant's  knowledge  of  the  mental  incapacity 
^^•5  of  Catherine  Faylor  at  the  time  he  obtained  the  deed  in 
controversy,  it  must  be  remembered  that  we  are  dealing  with 
a  question  of  pleading,  and  not  with  one  in  regard  to  the 
proof  under  the  evidence.  The  material  facts  in  a  case  as  a 
matter  of  pleading  must  be  directly  and  positively  averred, 
while  in  regard  to  evidence,  conclusions  may  be  inferred  from 
the  facts  or  circumstances  proved  in  the  cause :  Laporte  Car- 
nage Co.  V.  Sullender  (1905),  165  Ind.  290,  75  X.  E.  277; 
Pittsburgh  etc.  R.  Co.  v.  Peck  (1905),  165  Ind.  537,  76  N.  E. 
163. 

Hence  in  the  case  at  bar  we  are  not  warranted,  as  is  in- 
sisted, in  assuming  that  because  Catherine  Faylor  Avas  ei;4'hty- 
five  years  old,  blind,  paralyzed  and  feeble  in  body,  that  ap- 
pellant in  dealing  with  her  in  respect  to  the  conveyance  of 
the  land  must  have  known  that  she  was  of  unsound  mind;  or 
that  from  these  facts  alone  knowledge  of  her  mental  condition 
must  be  imputed  to  him.  If  the  question  arise,  upon  the  facts 
mentioned,  as  to  whether  the  jury  or  court  in  the  trial  of 
the  cause  would  be  warranted  in  inferring  therefrom  that 
appellant  had  knowledge  of  her  mental  incapacity,  it  would 
present  quite  a  ditleront  pro^Mjsition. 

In  the  absence  of  anything  in  the  paragraph  to  show  the 
contrary,  we  cannot  assume  that  appellant  did  not,   during 
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the  period  of  time  intervening  between  the  exo-'ution  of  the 
deed  and  the  date  of  the  death  of  the  deceased,  furnish  to  her 
that  part  of  the  consideration  for  the  deed  which,  as  shown 
under  the  facts  disclosed  by  the  pleading  consisted  of  his  cul- 
tivating her  garden,  providing  her  with  vegetablers,  groceries 
and  other  provisions  and  household  necessities,  procuring  for 
and  furnishing  her  with  a  satisfactory  caretalscr,  and  doing 
and  transacting  her  business  affairs.  As  there  is  an  entiru 
absence  of  any  averment  in  the  first  paragraph  of  the  com- 
plaint to  show  that  appellant,  at  the  time  he  dealt  with  the 
deceased,  had  knowledge  that  she  was  a  person  of  unsoun;! 
noo  niin(j^  it  would  be  necessary  that  he  be  placed  in  statu 
quo  before  appellees  would  be  entitled  to  avoid  the  deed;  or, 
in  other  words,  he  should  be  reasonably  compensated  for  any 
beneficial  services  which  he  performed  for  the  deceased  and 
repaid  for  any  money  that  he  may  have  expended  for  hei- 
benefit  as  a  consideration  for  the  conveyance  in  question.  At 
least  appellees  should  in  their  pleading  have  ottered  to  make 
restitution  to  him.  Under  such  an  offer  the  court  could  have 
so  molded  its  decree  as  to  adjust  all  matters  between  the  par- 
ties and  protect  whatever  rights,  if  any,  appellant  was  en- 
titled to:  Eohrof  v.  Schulte  (1900),  154  Ind.  183,  55  N.  E. 
427,  and  ca.ses  cited;  Burden  v.  Burden  (1S95),  141  Ind.  471. 
40  N.  E.  1067. 

It  follows,  and  we  so  adjudge,  that  the  first  paragraph  of 
the  complaint  is  insufficient  in  failing  to  show  therein  an 
oifer  by  appellees  to  make  restitution  to  appellant,  and  there- 
by place  him  in  statu  quo.  This  was  essential,  in  the  ab- 
sence of  a  shovring  under  the  allegations  of  this  paragraph 
that  appellant  had  knowledge  of  the  time  of  the  execution  of 
the  deed  by  the  grantor  that  she  was  of  unsound  mind:  See 
Boyer  v.  Berrynian,  123  Ind.  451,  24  N.  E.  249 ;  Judd  v. 
Gray,  156  Ind.  278,  59  N.  E.  849;  Rohrof  v.  Schulte  (1900), 
154  Ind.  183,  55  N.  E.  427;  Burden  v.  Burden  (1895),  141 
Ind.  471,  40  N.  E.  10G7. 

Appellees,  in  the  second  paragraph  of  the  complaint,  ap- 
pear to  have  connected  the  mental  incapacity  of  Catherine 
Faylor,  of  which,  as  alleged,  appellant  had  knowledge,  and 
her  weak  and  enfeebled  physical  condition  as  thorein  shown, 
with  the  false  or  fraudulent  representations  made  to  her  by 
appellant  in  furtherance  of  his  fraudulent  purpose  to  procure 
the  execution  of  the  deed  of  conveyance.  Upon  these  facts 
they  seek  to  ba.se  a  cause  of  action,  and.  for  aid  or  ro;ier,  ad- 
dress the  pleading  in  question  to  the  equity  side  of  the  court. 
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The  paragraph,  under  the  facts  therein  alleged,  may  be  said 
to  travel  upon  the  theory  of  fraud  practiced  by  appellant 
upon  the  grantor  in  the  condition  in  which  she  is  shown  to 
have  been  at  the  time  of  the  execution  of  the  deed  of  convey- 
ance. In  fact,  ^^^  in  the  light  of  instructions  given  upon  the 
trial,  it  appears  that  the  lower  court  regarded  this  paragraph 
as  proceeding  upon  the  theory  of  fraud,  and  that  was  the  one 
upon  which  it  was  submitted  to  the  jury.  The  well-settled 
rule  is  that  the  theory  accorded  to  a  pleading  in  the  lower 
court  must  be  adhered  to,  and  cannot  be  shifted  on  appeal : 
J'^lliott's  Appellate  Procedure  and  Trial  Practice,  sec.  490; 
Lake  Erie  etc.  R.  Co.  v.  McFall  (1905),  165  Ind.  574,  76  N.  E. 
400;  Oolitic  Stone  Co.  v.  Ridge  (1908),  169  Ind.  639,  83  N.  E. 
246. 

Consequently,  if  we  consider  the  paragraph  in  question 
bad  upon  the  theory  of  fraud,  it  cannot  be  sustained  upon 
any  other:  Copeland  v.  Summers  (1894),  138  Ind.  219,  35 
N.  E.  514,  37  N.  E.  971. 

The  principal  fraudulent  representations  made  by  appel- 
lant to  Catherine  Faylor  are  "that  her  relatives  were  a  worth- 
less and  broken-up  set,  and  cared  nothing  for  her,  that  her 
nephew  Peter  Faylor  was  then  engaged  in  an  ei'fort  to  send 
her  to  the  poorhouse,  that  her  niece  Elizabeth  Stout  who  had 
waited  upon  and  cared  for  her  for  a  number  of  years  prior 
to  the  time  of  said  transfer,  cared  nothing  for  her,  and  was 
also  engaged  in  an  effort  to  send  her  to  the  poorhouse,  and 
that  both  Peter  Faylor  and  Elizabeth  Stout,  who  had  been 
actively  concerned  in  looking  after  her  interests,  made  him 
and  her  trouble  every  time  they  came  upon  the  premises." 
Considered  and  treated  as  a  paragraph  to  set  aside  the  deed 
in  question  on  account  of  fraud  upon  the  part  of  appellant, 
it  must  be  held  insufficient,  at  least  for  the  reason  that  it  does 
not  negative  the  truth  of  the  alleged  fraudulent  or  false 
representations  made  by  appellant:  Clodfelter  v.  Ilulett 
(1880),  72  Ind.  137;  Hardy  v.  Brier  (1S83),  91  Ind.  91. 

Fraud  is  a  question  of  fact,  and  is  never  presumed,  and 
it  has  been  repeatedly  affirmed  b.v  the  decisions  of  this  court 
that  in  pleading  fraud  the  facts  constituting  it  must  be 
specifically  set  forth.  The  employment  of  general  epithets 
will  not  suffice  to  supply  the  place  of  specific  facts.  In  the 
absence  of  any  avemient  in  the  paragraph  in  "^^  question  to 
disclose  that  the  representations  made  by  appellant  were 
untrue,  their  falsity  cannot  be  presumed.  By  reason  of  the 
infinnity  mentioned,  if  for  no  other,  it  follows  that  the  plead- 
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ing  is  insufficient,  and  the  court  erred  in  overruling  the  de- 
murrer thereto. 

Certain  of  the  appellees,  heirs  of  the  deceased  grantor, 
were,  upon  the  trial  of  the  cause,  permitted  by  the  lower 
court  to  testify  in  behalf  of  the  plaintiffs.  Appellant  chal- 
lenges their  competency  as  witnesses  on  the  ground  that  be- 
ing heirs  of  the  deceased  grantor  they  come  within  the  pro- 
hibition of  section  522  of  Burns'  Revised  Statutes  of  1908, 
section  499  of  Revised  Statutes  of  1881,  1  Thornton's  Civil 
Code,  section  289.  This  section  provides:  "In  all  suits  by  or 
against  heirs  or  devisees,  founded  on  a  contract  with  or  de- 
mand against  the  ancestor,  to  obtain  title  to  or  possession  of 
property,  real  or  personal,  of,  or  in  right  of,  such  ancestor, 
or  to  affect  the  same  in  any  manner,  neither  party  to  such 
suit  shall  be  a  competent  witness  as  to  any  matter  which  oc- 
curred prior  to  the  death  of  the  ancestor."  The  evidence  of 
these  witnesses  related  to  the  question  of  the  insanity  of  the 
deceased  grantor  and  was  limited  to  facts  and  circumstances 
ir  regard  to  her  which,  during  her  life,  came  under  their 
personal  observation.  Upon  the  facts  and  circumstances  tes- 
tified to  they  were  permitted  to  express  opinions  as  to  her  un- 
soundness of  mind.  The  competency,  under  the  facts,  of 
these  witnesses  to  testify  for  this  purpose  is  settled  by  the 
decisions  in  Lamb  v.  Lamb  (18S6),  105  Ind.  456,  5  N.  E.  171 ; 
Wallis  v.  Luhring  (1893),  134  Ind.  447,  34  N.  E.  231;  Mc- 
Donald V.  ]\IcDonald  (1895),  142  Ind.  55,  41  N.  E.  336. 

James  Plessinger,  on  a  former  trial  of  this  case,  testified 
as  a  witness  on  behalf  of  appellant.  Before  the  irial  of  the 
cause  from  which  this  appeal  is  prosecuted  he  died.  He  had 
testified,  among  other  things,  that  he  had  known  the  grantor, 
Catherine  Faylor,  for  many  years;  that  he  had  conducted 
seme  sales  of  personal  property  ^^^  for  her  on  her  farm,  the 
last  of  which  was  in  the  spring  of  1899 ;  that  he  had  con- 
versed with  her  about  certain  notes  which  had  been  taken  at 
these  sales,  and  that  she  inquired  of  him  as  to  whether  the 
sureties  thereon  were  good.  Aft^r  detailing  tliese  facts,  and 
others  relative  to  her,  Plessinger  appears  to  have  expressed 
an  opinion,  based  on  the  facts  to  which  he  had  tostilied,  that 
Catherine  Faylor  was  a  person  of  sound  mind  during  all  the 
time  he  had  known  her.  At  the  trial  of  the  case  now  on  ap- 
peal, appellant  introduced  William  H.  Eichhorn,  a  competent 
witness,  and  off'ered  to  prove  by  him  what  was  the  tostimony 
of  the  deceased  witness  given  at  the  former  trial.  'J'lit'  cdiiri, 
upon  the  objections  of   ajipi'llees,    refused  to   allu\\-   liiia   to 
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testify.  The  trial  judge,  to  sustain  his  ruling,  stated  that  he 
would  permit  the  evidence  given  by  the  deceased  witness  to 
be  read.  Counsel  for  appellant  earnestly  insist  that  the 
court  erred  in  not  permitting  this  witness  to  testify  in  respect 
to  the  testimony  of  the  deceased  witness.  Appellees  seek 
to  justify  the  ruling  of  the  trial  court  on  the  ground  that  the 
shorthand  notes  of  the  court's  official  reporter,  made  in  tak- 
ing down  the  testimony  of  the  deceased  witness  at  the  former 
trial,  were  better  and  more  reliable  than  the  recollection  of 
a  witness  who  heard  the  testimony  of  the  witness  in  question. 
This  argument,  as  against  the  competency  of  the  evidence 
offered,  is  without  force.  It  might  have  some  merit  if  ad- 
vanced in  regard  to  the  weight  to  be  accorded  to  the  testi- 
mony of  a  witness  who  testified  alone  from  his  recollection  or 
memory,  as  to  what  the  testimony  of  a  deceased  witness  was 
upon  a  former  trial.  It  does  not  even  appear  from  the 
record  that  the  evidence  of  the  deceased  witness  given  upon 
the  previous  trial  had  been  taken  down  by  a  shorthand  re- 
porter, or  in  any  manner  reduced  to  writing.  The  only  in- 
formation we  have  that  there  had  been  a  stenographic  report 
of  the  witness'  testimony  on  the  former  trial  is  what  we  de- 
rive from  the  brief  of  appellee's  counsel.  Did  it,  however, 
^^^  appear  that  the  evidence  of  the  deceased  witness  had 
been  taken  dow^n  by  an  official  reporter,  nevertheless  that 
would  not  warrant  the  ruling  of  the  trial  court  in  denying 
appellant  the  right  to  prove,  if  he  could,  by  the  witness 
whom  he  offered  for  that  purpose,  what  was  the  testimony 
at  the  former  trial  of  the  deceased  witness  upon  the  issue 
of  the  grantor's  sanity.  In  Wabash  R.  Co.  v.  Miller  (1902), 
158  Ind.  174,  61  N.  E.  1005,  we  said:  ''It  is  proper  to  observe 
that  we  have  no  statute  which  gives  legal  value  to  the  short- 
hand notes  of  an  official  stenographer  in  a  subsequent  trial  of 
the  same  case,  and  when  such  stenographer  reads  his  notes, 
or  refreshes  his  recollection  thereby,  he  is,  in  legal  effect, 
doing  nothing  more  nor  less  than  repeating,  to  the  best  of  lii-, 

ability,  what  the  witness  said  in  his  presence In  prin- 

cii/le,  the  reading  from  shorthand  notes  of  what  another 
said  is  the  same  as  reading  from  a  L-ontemporaneous  memo- 
raiiduni,  or  reciting  from  memory  what  is  said."  As  the 
tL.>tini()n\'  given  by  the  deceased  witness  at  the  previous  trial 
was  in  the  same  cause  and  between  the  same  parties,  ap- 
pellant wa.s  entitled  to  make  proof  thereof,  if  he  could,  by 
the  witness  whom  he  offered  for  this  purpose,  or  by  any 
other   competent     evidence:  Home    v.    AVilliams    (1S64),    23 
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Ind.  37;  Indianapolis  etc.  R.  Co.  v.  Stout  (1S7G),  53  Ind. 
143;  Hooker  v.  Parsley  (1880),  72  Ind.  497;  Gillett  on  In- 
direct and  Collateral  Evidence,  sec.  188. 

We  are  not  to  be  understood  as  holding  that  shorthand 
notes  of  an  official  stenographer,  embracing  the  evidence  of 
a  deceased  witness  upon  a  former  trial  of  the  case,  are  not 
competent  to  be  employed  in  proving,  in  a  sul).sequent  trial 
of  the  same  cause,  what  the  testimony  of  such  witness  was. 
\fe  conclude  that  the  trial  court,  under  the  circumstances, 
erred  in  not  permitting  ]\Ir.  Eichhorn  to  testify  in  regard 
to  the  evidence  of  the  deceased  witness  given  upon  the  former 
trial  of  this  cause. 

Other  questions  relative  to  alleged  errors  are  discussed 
by  appellant's  counsel,  but  it  is  not  apparent  that  these  will 
^^^  again  arise  upon  another  trial;  therefore  they  are  not  con- 
sidered. 

Judgment  reversed,  with  instructions  to  the  lower  court 
to  grant  appellant  a  new  trial  and  sustain  the  demurrer  to 
the  first  and  second  paragraphs  of  the  complaint,  with  leave, 
if  desired,  to  amend  the  complaint  and  reform  the  issues  in 
the  case. 


The  Deeds  of  Insane  Persons  are  Bupposefl  by  some  authorities  to 
be  void:  Walker  v.  Wiun,  142  Ala.  560,  110  Am.  St.  Eep.  50;  but 
really  thev  are  voidable  only;  Smith  v.  Rvan,  191  N.  Y.  452,  123  Am. 
St.  Rep.  609;  Sprinkle  v.  Wellborn,  140  N.  C.  163,  111  Am.  St.  Eep. 
827;  Blinn  v.  Schr.arz,  177  N.  Y.  252,  101  Am.  St.  Rep.  806;  note  to 
Flach  V.  Gottschalk  Co.,  71  Am.  St.  Rep.  425.  A  person  of  unsound 
mind  is  not  entitled,  as  a  matter  of  absolute  right,  to  the  assistance  of 
a  court  of  equity  to  rescind  and  cancel  his  deed.  He  is  ordinarily  sub- 
ject to  the  maxim  that  he  who  seeks  equity  must  do  equity;  therefore, 
before  an  incompetent  can  invoke  the  assistance  of  a  court  of  equity  to 
avoid  his  deed,  made  when  he  was  not  under  guardianship,  he  must 
make  restitution  of  the  consideration,  so  far,  at  least,  as  it  remains  in 
his  hands,  in  favor  of  his  grantee,  who  has  acted  in  good  faith  without 
notice:  Sprinkle  v.  Wellborn,  140  N.  C.  163,  111  Am.  St.  Rep.  827; 
Coburn  v.  Raymond,  76  Conn.  4S1,  100' Am.  St.  Rep.  1000. 
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MAURER  V.  MILLER. 

[77  Kan.  92,  93  Pac.  596.] 

LIMITATION  OF  ACTIONS— Intervener— Contest  of  a  Will.— 
A'  proceeding  to  contest  a  will  commenced  within  two  years  after  pro- 
bate inures  to  the  benefit  of  a  party  who  intervenes  after  the  statu- 
tory period,  and  the  statute  of  limitations  is  not  available  as  a  defense 
to  the  intervening  petition,      (p.  411.) 

(Syllabus  by  the  court.) 

Charles  Maiirer  and  L.  S.  Harvey,  for  the  plaintiff  in  error. 

E.  J.  Sheldon,  for  the  defendants  in  error,  except  Addie 
Nichols. 

»2  PORTER,  J.  On  the  sixth  day  of  An^ist.  1902,  the 
probate  court  of  IMianii  countj''  probated  the  will  of  Jacob 
F.  Miller,  deceased,  and  appointed  AVilliam  Standing  as  exec- 
utor. The  will  devised  all  of  the  testator's  estate  to  "William 
Standing,  Addie  Nichols,  Josephine  Savage  and  John  T. 
Haight,  in  certain  portions  named  therein. 

*^^  Afterward,  on  the  thirteenth  day  of  ]\Iarch,  1903,  Jacob 
Miller,  claiming  to  be  one  of  the  heirs  at  law  of  the  deceased, 
brouglit  this  suit  in  the  district  court  to  contest  the  will, 
claiming  that  the  testator  was  of  unsound  mind  and  under 
the  influence  of  defendants  at  the  time  the  will  was  executed. 
The  case  has  never  been  brouy'lit  to  trial  and  is  still  pending 
in  the  district  court.  One  of  the  defendants.  AVilliam  Stand- 
ing, died,  and  the  suit  was  rt'vived.  His  widow,  as  his  sole 
heir  and  executrix,  and  AVilliam  Crowell.  administrator  de 
bonis  non  with  the  will  annexed  of  Jacob  F.  Miller,  deceased. 
Were  made  defendants. 

"While  the  suit  was  still  undetermined,  and  on  Dor-ember 
16,  1905,  Harriet  A.  Maurer,  plaintiff  in  error,  tiled  in  the 

(lOS) 
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suit  a  motion  to  be  allowed  to  intervene  and  set  up  her  rights 
as  an  heir  at  law  of  Jacob  F.  Miller,  deceased.  This  motion 
was  allowed,  and  she  filed  her  intervening  petition.  A  de- 
murrer was  sustained  to  it,  and  afterward  an  amended  in- 
tervening petition  was  filed,  in  which  she  alleged  that  she 
was  an  heir  at  law  of  Jacob  F.  Miller,  deceased,  and  inter- 
ested in  the  subject  matter,  and  the  rights,  title  and  interest 
of  defendants  in  the  action  were  adverse  to  her  rights.  She 
then  set  up  the  same  grounds  for  contesting  the  will  that  are 
alleged  in  the  petition  of  Jacob  Miller,  the  original  plaintiff. 
She  also  alleged  that  she  resided  at  Cedar  Rapids,  Iowa,  and 
that  she  did  not  learn  of  the  death  of  Jacob  F.  Miller,  the 
testator,  nor  of  the  pretended  will,  until  two  years  after  the 
will  had  been  probated.  The  defendants  in  the  suit  demurred 
to  this  intervening  petition,  on  the  ground  that  the  statute 
of  limitations  requiring  a  suit  to  contest  a  will  to  be  brought 
within  two  years  from  the  time  the  will  is  probated  barred 
her  cause  of  action.  The  court  sustained  the  demurrer,  and 
this  is  alleged  as  the  sole  ground  of  error. 

The  question  is  therefore  sharply  presented  whether  an 
action  begun  before  the  bar  of  the  statute  falls  will  inure 
to  the  benefit  of  a  party  who  intervenes  after  the  ^"^  time 
when  the  action  would  be  barred.  In  the  brief  of  defendants 
in  error  it  is  assumed  that  the  ruling  upon  the  demurrer  was 
correct.  No  reasons  are  sugirested  or  argument  offered  in 
support  of  it;  and  no  authorities  are  cited  upon  the  proposi- 
tion. Plaintiff  in  error  relies  upon  the  case  of  Lyons  v.  Ber- 
lau,  67  Kan.  42(3,  73  Pac.  52,  where  a  question  somewhat 
similar  was  decided.  That  was  a  suit  to  contest  a  will,  and 
one  of  the  devisees  who  was  friendly  to  the  contestor  after- 
ward joined  in  the  suit  to  have  the  will  annulled,  and  was 
not  made  a  party  until  two  years  after  the  will  was  pro- 
bated. It  was  held  that  the  bringing  in  of  such  party  was 
permissible,  and  that  the  prosecution  of  the  suit  thereafter 
was  not  affected  b}^  the  statute  of  limitations. 

In  the  present  case  it  is  conceded  that  the  main  suit  can 
still  be  prosecuted,  the  only  contention  being  that  the  eau>e 
of  action  belonging  to  the  intervener  is  barred.  There  is  no 
discussion  of  the  question  in  the  opinion  in  Lyons  v.  Bcrlau, 
67  Kan.  426,  73  Pac.  52.  and  the  only  autliority  referred  t.,) 
is  Hucklebridge  v.  Atchison  etc.  Ky.  Co..  G6  Kan.  443.  71 
Pac.  814.  There  the  sole  question  decided  was  that  wh'^-e 
an  amendment  simply  adds  the  name  of  a  party  pln'iitifT. 
and  does  not  su])stantially  chansi'e  the  claim  of  plainlifi".  tlie 
statute  is  not  available  as  a  det\'nse.     The  same  doctrine  was 
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declared  in  Service  v.  Farmington  Sav.  Bank,  62  Kan.  857, 
62  Pac.  670,  where  it  was  said  in  the  opinion,  at  paiz:e  862: 
"If  the  substituted  party  had  introduced  a  new  claim  and 
cause  of  action  by  the  amendment,  against  which  the  statute 
of  limitations  had  then  run,  the  defense  would  have  been 
available."  To  the  same  effect  see  25  Cyc.  1303,  1304,  and 
cases  cited. 

The  principle  declared  by  this  court  in  the  cases  cited  has 
a  pertinent  application  to  the  present  case.  The  intervener 
sets  up  no  new  cause  of  action  or  claim  against  defendants, 
but  relies  upon  the  same  grounds  to  defeat  the  will  which 
were  alleged  in  the  original  '•*'*  petition:  See  Suber  v.  Chand- 
ler, 36  S.  C.  344,  15  S.  E.  426;  Becnel  v.  Waguespack,  40 
La.  Ann.  109,  3  South.  536.  In  volume  25  of  the  Cyclo- 
pedia of  Law  and  Procedure,  at  page  1301,  it  is  said:  "A 
suit  brought  before  the  bar  of  limitation  is  complete  will 
inure  to  the  benefit  of  one  intervening  after  the  time  when 
but  for  the  commencement  of  the  suit  the  claim  would  be 
barred":  Citing  Becnel  v.  Waguespack,  40  La.  Ann.  109. 
3  South.  536;  Foote  v.  O'Roork,  59  Tex.  215;  Field  v.  Gan- 
tier,  8  Tex.  74. 

The  two  Texas  cases  referred  to  in  the  note  are  cited  by 
plaintiff  in  error.  Both  were  actions  upon  promissory  notes 
and  the  intervener  in  each  case  claimed  an  interest  in  the 
note.  It  was  held  that  as  the  cause  of  action  was  not  changed, 
the  intervener  took  the  cause  as  he  found  it,  and  that  the 
statute  was  no  defense.  It  is  further  said  in  volume  25  of 
the  Cyclopedia  of  Law  and  Procedure,  at  page  1301:  "Ac- 
cording to  some  decisions,  however,  intervention  will  not  have 
this  effect,  when  no  privity  of  estate  or  community  of  interest 
exists  between  the  parties." 

In  the  present  case  it  is  apparent  that  a  community  or 
privity  of  interest  does  exist  between  the  intervener  and  the 
other  parties.  The  law  favors,  and  our  code  makes  ample 
provision  for,  the  intervention  of  parties  who  have  or  claim 
an  interest  in  the  sul),iect  matter  of  the  controversy:  Civ. 
Code,  sec.  42;  Gen.  Stats.  1901,  sec.  4470.  A  suit  to  contest 
a  will  is  a  proceeding  in  rem.  The  court  acquires  jurisdic- 
tion of  the  res,  and  its  decree  aft'ects  tlve  interest  therein  of 
all  parties  who  in  fact  have  an  interest  in  it:  17  Am.  & 
Eniz.  Enev.  of  Law  185;  Coleman  v.  ]\Iartin,  6  Blatdif. 
(UrS.).  li9.  Fed.  Cas.  No.  2985. 

In  the  present  case,  if  the  decree  finally  entered  should 
adjuilu'c  the  will  to  be  invalid,  it  would  inure  to  the  benefit 
of  plaintiff  in  error.     No  decree  the  court  cnnld  enter  conld 


Jan.  1908.]  Maureb  v.  Miller,  411 

fail  to  affect  her  rights.  For  this  reason  she  has  the  riqrht 
to  intervene  and  to  prosecute  the  suit  to  its  end,  regardless 
of  what  the  original  plaintiff  may  do.  Her  right  to  recover 
does  not  depend  ^**  solely  upon  his  right  to  maintain  the 
action.  Pending  the  final  determination  he  may  see  fit  to 
abandon  the  suit,  or  he  may  be  found  to  have  no  right  to 
maintain  it,  for  the  reason  that  he  is  estopped  by  having 
accepted  under  the  will,  or  some  other  obstacle  may  stand 
in  the  way  of  his  maintaining  the  suit;  but  if  the  grounds 
for  setting  aside  the  will  alleged  in  his  petition  are  estab- 
lished, the  intervener  may,  upon  the  same  grounds,  main- 
tain the  action. 

The  intervener  takes  the  suit  as  he  finds  it.  He  is  not 
permitted  to  change  the  form  of  the  action  or  the  issues,  or 
to  raise  a  new  one.  But  his  right  to  maintain  the  action 
after  intervention  "cannot  be  defeated  by  the  dismissal  by  the 
plaintiff  of  the  original  suit,  nor  by  the  plaintiff's  being 
nonsuited":  17  Am.  &  Eng.  Ency.  of  Law,  185. 

A  case  squarely  in  point  is  Bradford  v.  Andrews,  20  Ohio 
St.  208,  5  Am.  Rep.  645.  There  the  proceedings  to  contest 
a  will  were  commenced  within  the  statutory  time.  Only  a 
part  of  the  persons  interested  were  made  parties,  and  it  was 
held  that  the  right  of  action  was  saved  as  to  all  who  were 
ultimately  made  parties,  notwithstanding  some  of  them  were 
not  brought  into  the  case  until  after  the  period  of  the  stat- 
ute of  limitations  had  expired.  In  the  opinion  it  was  said : 
"The  interest  of  the  parties  is  joint  and  inseparable.  Sub- 
stantially this  is  a  proceeding  in  rem,  and  the  court  cannot 
take  jurisdiction  of  the  subject  matter  by  fractions.  The 
will  is  indivisible,  and  the  verdict  of  the  jury  either  estab- 
lishes it  as  a  whole  or  wholly  sets  it  aside.  To  save  the  right 
of  action,  therefore,  to  one  is  necessary  to  save  it  to  all. 
The  case  belongs  to  that  class  of  actions  where  the  law  is 
compelled  either  to  hold  the  rights  of  all  parties  in  interest 
to  be  saved  or  all  to  be  barred.  And  it  seems  now  to  be 
quite  well-settled  law  that  the  preference  will  in  such  cases 
be  given  to  the  right  of  action,  and  not  to  the  right  of  liiai- 
tation.  The  right  to  sue  is  a  favored  right,  and  is  guaran- 
teed by  constitutional  provision,  while  the  right  of  liniitalion 
generally  meets  with  more  or  less  disfavor." 

^^  The  commencement  of  the  original  suit  within  two 
years  from  the  probate  of  the  will  inured  to  the  beuelit  of 
the  intervener,  and  the  statute  of  limitntions,  therefore,  fur- 
nished no  defense  to  the  intervening  petition. 

The  judgment  is  reversed,  with  directions  to  overrule  the 
denmrror. 
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When  Proceedings  for  the  Contest  of  a  Will  are  commenced  within  the 
statutory  period  of  limitation,  although  only  part  of  the  persons  inter- 
ested are  made  parties  thereto,  the  right  of  action  is  saved  as  to  all 
who  are  ultimately  made  parties,  notwithstanding  some  of  them  are  not 
brought  into  the  case  until  after  the  period  of  limitation  has  expired. 
The  plaintiff  in  such  a  case  cannot,  by  dismissing  his  petition,  put  an  end 
to  the  proceeding,  where  either  of  the  defendants  filed  a  cross-petition 
before  the  period  of  limitation  had  expired,  or  the  original  petition  was 
dismissed:  Bradford  v.  Andrews,  20  Ohio  St.  208,  5  Am.  Eep.  645. 


EBLE  V.  STATE. 

[77  Kan.  179,  93  Pac.  803.] 

HIGHWAYS — Enjoining  Ohstruction — Authority  of  County  At- 
torney.— The  county  attorney  has  power  to  bring  a  suit  in  the  name 
of  the  state  to  enjoin  obstructions  to  travel  upon  a  public  highway 
■without  authority  from  the  board  of  county  commissioners,  and  not- 
withstanding the  disinclination  or  refusal  of  the  local  highway  officers 
to  move  in  the  matter,     (p.  414.) 

HIGHWAYS,  Collateral  Attack  upon  Proceeding  Establishing. 
A  bond  given  at  the  institution  of  proceedings  to  open  a  road  under 
the  law  of  18.68  is  not  void  because  signed  by  one  petitioner,  as  prin- 
cipal, and  by  a  single  surety,  who  is  also  a  petitioner,     (p.  415.) 

HIGHWAYS,  Proceedings  for  Discontinuing — Limitations. — 
The  statute  vacating  roads  and  barring  authority  for  opening  roads 
which  have  remained  unopened  for  seven  years  after  orders  have  been 
made  or  authority  has  been  granted  for  opening  them  does  not  apply 
to  a  discontinuance  of  use  after  a  road  has  been  opened,     (p.  415.) 

HIGHWAYS,  Adverse  Possession  of  does  not  Create  Title  by 
Prescription. — A  private  individual  cannot  obtain  title  to  a  public 
highway  by  adverse  possession.  Lapse  of  time  will  not  bar  the  rem- 
edies of  the  state  against  encroachments  upon  a  highway.  An  ob- 
struction to  the  public  use  of  a  highway  is  a  continuing  nuisance,  and 
no  equities  in  favor  of  a  person  committing  such  a  nuisance  can  be 
founded  upon  the  acquiescence  of  the  highway  or  other  officials  or 
upon  their  laches  in  taking  steps  to  punish  or  abate  it.     (p.  416.) 

PRACTICE— F.equest  for  Findings,  When  too  Late.— After  a 
trial  has  been  ended  and  the  character  of  the  judgment  to  be  rendered 
has  been  indicated,  it  is  too  late  to  request  separate  findings  of  fact 
and  conclusions  of  law.     (By  the  editor.)      (p.  416.) 

APPEAL  AND  ERROR — Errors  not  Substantially  Prejudicial. 
It  must  appear  that  the  denial  of  a  request  upon  the  trial  court  to 
state  findings  of  fact  and  conclusions  of  law  separately  has  prejudiced 
the  substantial  rights  of  the  party  making  the  re(incst  before  a  judg- 
ment will  be  reversed  because  of  such  denial,     (p.  416.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

John  T.  O'Keefe,  for  the  plaintiff  in  crrcir. 

Fred  S.  Jackson,  attorney  general,  Lee  Bond,  connty  attor- 
ney, F.  B.  Dawes  and  C.  P.  Rutherford,  for  the  defendant  in 
error. 
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180  BURCII,  J.  The  state  of  Kansas,  on  the  relation  of 
a  county  attorney,  brought  suit  to  enjoin  the  defendant  from 
the  commission  of  a  nuisance  by  the  obstruction  of  a  pub- 
lic highway.  The  suit  was  instituted  without  con.sulting  the 
board  of  county  connnis.sioners,  and  without  authority  ob- 
tained from  them.  Private  parties  applied  to  the  county 
attorney  for  the  relief  asked  and  indemnified  the  state  ai^ainst 
costs.  Private  counsel  prepared  the  papers  and  conducted 
the  trial  of  the  ease,  but  the  county  attorney  signed  and 
verified  the  petition,  appeared  at  the  trial,  and  participated 
in  the  conduct  of  the  proceedings. 

On  May  31,  1906,  at  the  conclusion  of  the  trial,  the  court 
announced  orally  what  its  judgment  w'ould  be.  The  defend- 
ant then  proposed  to  dedicate  and  open  a  road  through  his 
premises,  satisfactory  to  all  parties,  in  lieu  of  the  highway 
obstructed,  and  the  court,  for  the  purpose  of  giving  him  an 
opportunity  to  do  so,  stated  that  it  would  take  the  case  un- 
der advisement.  On  June  19,  1906,  a  regular  motion  day 
under  the  rules  of  the  court,  the  defendant  for  the  first  time 
made  a  request  for  separate  findings  of  fact  and  conclusions 
of  law.  The  request  was  denied,  as  coming  too  late,  the 
court  calling  attention  to  the  fact  that  the  judgment  had  al- 
ready been  indicated  and  that  the  proceedings  were  kept 
open  merely  on  the  proposal  of  the  defendant  referred  to. 
On  the  next  motion  day,  a  week  later,  the  request  for  sepa- 
rate findings  of  fact  and  conclusions  of  law  was  renewed  and 
denied.  On  July  7th  the  court  made  findings  and  rendered 
judgment,  as  follows: 

"Now  on  this  seventh  day  of  July,  1906,  this  case  came  on 
for  further  consideration,  and  the  court,  having  heretofore 
i*'^  heard  the  evidence  and  the  arguments  of  counsel,  and 
being  well  advised  in  the  premises,  finds  that  the  road  de- 
scribed in  the  petition  in  this  case  and  known  as  the  'Lynn 
road'  was  duly  and  legally  established  and  opened  for  travel 
in  1871,  and  ever  since  such  time  has  been  a  public  highway; 
and  the  court  further  finds  that  for  more  than  fifteen  years 
prior  to  the  commencement  of  this  action  the  defendant 
maintained  fences,  cattle-slieds  and  other  obstructions  in  and 
across  said  public  highway,  and  continued  to  maintain  said 
obstructions  up  to  the  trial  of  this  case. 

"It  is  therefore  now  here  by  the  court  considered,  ordered 
and  adjudged  that  said  defendant,  Joseph  Eble,  is  guilty  of 
maintaining  a  public  nuisance. 

"It  is  further  considered,  ordered  and  adjuda'od  and  com- 
manded that  said  defendant,  Joseph  Eble,  abate  said  nuisance 
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within  sixty  days  from  this  date  by  removing  all  of  said 
obstructions,  except  his  barn,  from  said  highway,  and  he  is 
hereby  perpetually  enjoined  from  obstructing  the  same  or 
any  part  thereof  in  any  manner  whatsoever  except  as  the 
same  is  now  obstructed  by  said  barn." 

The  defendant  prosecutes  error. 

It  is  claimed  the  county  attorney  had  no  authority  to  bring 
the  suit.  The  statutes  making  it  the  duty  of  the  township 
trustee  to  prosecute  violations  of  the  road  law  and  giving 
him  authority  to  remove  obstructions,  and  the  statutes  pre- 
scribing the  powers  and  duties  of  boards  of  highway  com- 
missioners and  road  overseers,  are  cited.  The  decisions  of 
this  court  to  the  effect  that  the  board  of  county  commissioners 
has  control  of  the  business  and  financial  affairs  of  the  county, 
and  has  charge  of  all  litigation  in  which  the  interests  of  the 
county  are  involved,  are  also  cited.  These  statutes  and  deci- 
sions do  not  govern  the  controversy.  The  state  at  large  has 
an  interest  in  keeping  the  highways  in  every  county  free  from 
obstruction  to  public  travel,  no  matter  what  the  attitude  of 
the  local  authorities  upon  the  question  may  be.  The  willful 
obstruction  of  a  highway  is  a  public  offense  which  the  state 
may  prosecute,  even  though  the  township  trustee  be  disin- 
clined or  refuse  to  do  so.  Such  an  obstruction  may  be  en- 
joined and  abated  as  a  ^^^  common  nuisance  hy  the  state, 
even  though  the  board  of  county  commissioners  should  be 
opposed  to  the  suit;  and  the  legislature  has  made  it  the  duty 
of  the  county  attorney  to  prosecute,  on  behalf  of  the  people, 
all  suits,  civil  or  criminal,  arising  under  the  laws  of  the 
state,  in  which  the  state  is  a  party  or  is  interested:  Gen. 
Stats.  1901,  sec.  1777. 

It  is  claimed  the  count.y  attorney  delegated  the  authority 
of  his  oiViee  to  the  private  counsel  w'ho  did  the  work  in  the 
ease.  ^Maiiifestly  this  is  not  true.  It  was  the  county  attor- 
ney's lawsuit  all  the  time,  and  it  is  not  very  important  in 
this  proceeding  in  error  who  drew  the  papers  or  led  in  the 
trial.     The  merilorious  question  is  if  the  judgment  is  correct. 

It  is  said  no  highway  was  ever  established,  because  the  se- 
curity of  the  bond  given  when  api)lication  was  made  to  lay 
out  the  road  was  insufficient.  The  statute  of  ISUS.  under 
■which  the  road  was  estaldishcd,  provides  that  one  or  m(u-e 
of  t!ie  signers  of  the  petition  shall  enter  into  a  bond,  with 
sufficient  security,  payable  to  the  state  of  Kansas,  conditioned 
for  the  payment  into  the  treasury  of  the  county  of  all  costs 
and  exi~)enses  in  case  the  prayer  of  the  petitioner  sliall  not  be 
granted :  Gen.  Stats.  1868,  c.  89,  sec.  1,     The  bond  was  signed 
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by  one  of  the  petitioners  as  principal  and  by  anoflior  peti- 
tioner as  surety.  Section  6  of  the  act  referred  to  seems  to 
contenijilate  that  tliere  may  be  a  single  obliLror  in  the  bond, 
indicating  that  perhaps  the  words  "with  suflicient  security" 
might  mean  "in  a  sufficient  sum."  However  this  may  be, 
the  bond  of  one  petitioner  with  one  surety  cnmpiies  witli  the 
law,  and  the  fact  that  the  surety  is  also  a  petitioner  does  not 
render  the  bond  void  on  its  face  and  make  the  proceeding 
open  to  collateral  attack. 

The  statute  is  cited  vacating  roads  and  barring  authority 
for  opening  roads  which  have  remained  unopened  for  seven 
years  after  orders  have  been  made  or  authority  has  been 
granted  for  opening  them:  Gen.  *^^  Stats.  1901,  sec.  6058. 
This  statute  does  not  apply  to  a  discontinuance  of  use  after 
a  road  has  been  opened.  The  regular  procedure  for  vacat- 
ing roads  must  then  be  followed.  The  court  found  speci- 
tically  that  this  road  had  been  opened. 

Certain  evidence  was  tendered  which  the  court  declined  to 
consider.  It  showed  that  in  November,  1903,  a  petition  was 
l)resented  asking  the  board  of  county  commissioners  to  sub- 
mit to  the  electors  a  proposition  to  build  a  bi-idge  at  a  ford 
on  the  road  in  controversy.  Remonstrances  were  filed.  The 
county  surveyor  recommended  a  change  in  the  road,  "for 
reasons  of  improvements  obstructing  the  original  location  of 
said  road  as  shown  on  plat."  The  commissioners  refused  to 
submit  the  bridge  proposition,  and  ordered  that  "the  road 
at  the  place  in  question  be  not  ordered  open,  but  be  and  re- 
main vacated."  It  is  not  pointed  out  how  this  evidence  could 
have  inclined  the  court  in  the  defendant's  favor.  The  pro- 
ceeding did  not  start  as  one  to  vacate  a  road,  but  as  one  to 
build  a  bridge.  No  single  step  essential  to  the  vacation  of  a 
road  was  taken,  and  it  is  difficult  to  see  how  the  proceeding 
could  terminate  in  a  valid  judgment  of  vacation.  Considered 
as  the  recorded  opinion  of  the  board  of  county  commissioners 
upon  the  status  of  the  road,  the  order  was  neither  binding 
nor  enlightening.  In  no  other  light  docs  the  evidence  ap- 
pear to  have  been  relevant,  and  no  error  was  committed  in 
excluding  it. 

The  court  likewise  rightfully  declined  to  hear  evidonco  of 
the  value  of  the  barricading  improvements.  The  wrong  to 
the  public  could  not  be  palliated  because  of  the  amount  of 
money  expended  by  the  wrongdoer  in  its  perpetration.  Per- 
haps the  evidence  might  have  appealed  to  the  court's  discre- 
tion, but  the  court  toi^k  into  consideration  the  character  and 
location  of  the  olfending  property  in   exercising  his   disi-re- 
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tion  over  the  allowance  of  the  equitable  remedy  sought,  as 
the  judgment  clearly  shows,  and  this  was  sufficient. 

^^*  It  was  admitted  upon  the  trial  that  the  obstruction  to 
travel  upon  the  road  had  been  maintained  for  more  than 
fifteen  years.  The  defendant  claims  the  statute  of  limita- 
tions has  run  against  the  state,  that  he  has  acquired  title  to 
the  road  by  adverse  possession,  and  that  the  state  is  at  least 
estopped  to  clear  the  road  of  obstructions.  The  weight  -of 
authority,  supported  by  the  better  reasoning,  is  opposed  to 
this  view  of  the  law.  The  courts  of  several  states  have 
clianged  their  earlier  rulings  and  adopted  the  modern  doc- 
trine. The  question  is  discussed  in  an  elaborate  note  in  87 
Am.  St.  Rep.  775,  w^here  authorities  are  collated,  and  in  the 
second  edition  of  Elliott  on  Roads  and  Streets,  section  882 
et  seq. :  See,  also,  26  L.  R.  A.  449,  note.  This  court  is  al- 
ready committed  to  the  doctrine  that  a  private  individual 
cannot  obtain  title  to  a  public  highway  by  adverse  posses- 
sion ;  that  lapse  of  time  will  not  bar  the  remedy  of  the  state 
against  encroachments  upon  a  highway ;  that  an  obstruction 
to  the  public  use  of  a  highway  is  a  continuing  nuisance;  and 
that  no  equities  in  favor  of  a  person  committing  such  a  nui- 
sance can  be  founded  upon  the  acciuiescence  of  the  highway 
or  other  officials,  or  upon  their  laches  in  taking  steps  to  pun- 
ish or  abate  it:  McAlpine  v.  Chicago  G.  W.  Ry.  Co.,  68  Kan. 
207,  75  Pac.  73,  64  L.  R.  A.  85;  Webb  v.  Commissioners  of 
P.utler  Co.,  52  Kan.  375,  34  Pac.  973,  and  cases  cited  in 
tliose  opinions. 

Error  is  assigned  because  the  court  denied  the  request  for 
separate  findings  of  fact  and  conclusions  of  law.  The  re- 
quest came  too  late.  The  trial  was  ended  and  the  character 
of  the  judgment  indicated  when  the  request  was  made.  The 
case  was  in  fact  decided,  but  it  was  held  open  to  enable  the 
defendant  to  avoid  the  consequences  of  the  decision,  which 
only  needed  formal  promulgation  to  make  it  conclusive. 

Even  if  this  were  not  true,  another  principle  applies.  The 
issues  were  few  and  simple.  The  findings  embodied  in  the 
journal  entry  cover  substantially  all  questions  of  fact  es- 
sential to  a  decision.  The  court's  views  ^^^  of  the  law  are 
so  plain  they  cannot  be  mistaken.  The  defendant  does  not 
even  suggest  that  he  has  been  unable  satisfactorily  to  pre- 
sent his  case  to  this  court  because  findings  of  fact  and  con- 
clusions of  law  were  not  separately  stated.  He  makes  no 
claim  of  prejudice.  A  rule  of  procedure  has  been  violated 
without  injurious  consequences.  Section  140  of  the  Civil 
Code  reads  as  follows:  "The  court,  in  every  stage  of  action, 
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must  disregard  any  error  or  defect  in  the  pleadings  or  pro- 
ceedings ^vhieh  does  not  affect  the  substantial  rights  of  the 
adverse  party;  and  no  judgment  shall  be  reversed  or  affected 
by  reason  of  such  error  or  defect":  Gen.  Stats.  1901,  sec. 
4574. 

It  must  appear  that  the  denial  of  a  request  upon  the  trial 
court  to  state  findings  of  fact  and  conclusions  of  law  sepa- 
rately has  prejudiced  the  substantial  rights  of  the  party  mak- 
ing the  request  before  a  judgment  will  be  reversed  because 
of  such  denial:  See  Caldwell  v.  Bigger,  76  Kan.  49,  90  Fac. 
1095. 

The  judgment  of  the  district  court  is  affirmed. 


The  Title  to  a  Puhlic  Street  or  Tlighway  cannot  he  Acquired  hy  Ad' 
verse  Possession,  although  a  few  courts  have  held  otherwise:  See  the 
notes  to  Schneider  v.  Hutchinson,  76  Am.  St.  Rop.  479;  Northern  Pac. 
Ry.  Co.  V.  Elv,  87  Am.  St.  Rep.  775;  and  the  recent  case  of  State  v. 
Godwin,  145  N.  C.  461,  122  Am.  St.  Rep.  467,  and  cases  cited  in  the 
cross-reference  note  thereto. 


NATIONAL  BANK  OF  HOLTON  v.  DUFF. 

[77  Kan.  248,  94  Pac.  260.] 

APPEAL  AND  ERROR. — Prejudice  will  not  be  presumed,  and 
where  both  competent  and  incompetent  evidence  is  admitted,  the  find- 
ings of  the  court  will  be  sustained  if  there  is  sufficient  competent  evi- 
dence to  sustain  them,  where  there  is  nothing  to  indicate  that  any- 
improper  evidence  was  considered  by  the  court  when  it  finally  summed 
up  the  case.     (By  the  editor.)      (pp.  41S,  419.) 

EXECUTION,  LEVY  of  on  Personal  Property,  Acts  Essential 

to. — An  officer  levying  execution  upon  personal  property  must  take 
such  actual  and  exclusive  possession  as  the  nature  of  the  property  will 
permit.  Constructive  possession  is  not  sufficient  where  an  actual  pos- 
session is  feasible.      (By  the   editor.)      (p.  419.) 

EXECUTION,  Levy  of  on  a  Field  of  Com. — In  making  a  levy 
of  execution  upon  a  field  of  standing  corn,  the  officer  need  take  only 
such  possession  as  the  nature  of  the  property  will  pjermit.  He  need 
not  do  tliat  which,  but  for  the  writ,  would  make  him  a  trespasser.  It 
is  suflicieut  if  he  go  to  the  premises,  there  do  some  open  and  unequivo- 
cal act  which  as  nearly  as  practicable  amounts  to  a  seizure,  and  in- 
dorse the  levy  on  the  writ.     (p.  419.) 

EXECUTION,  Levy  of  on  a  Field  of  Com,  Acts  Sufficient. — In 
this  case  a  ^vrit  of  exoeution  was  issued  against  the  property  of  a 
man  and  his  wife.  The  man  owned  a  field  of  standir.g  corn.  The 
.ifficor  went  to  the  neighborliood  of  the  corn,  funnd  the  wife,  her  hus- 
band being  away,  read  tlin  execution  to  her,  and  told  her  he  iutemled 
to  take  the  corn.  The  uHicer  tlieu  went  to  tiie  eornlielil  with  a  wit- 
ness and  2)0Sted  at  a  pahlic  e.-rncr  oi:  the  fi^M  a  i^iti-'c  that  the  ctii 
was  takrn  on  ex(  ;iition  tui'l  was  in  his  p'-s:-' .--imi.  Tiio  li'vy  was  uiiiy 
indorsed  on  tlio  writ,  itcld,  a  suiiieieiit  icvy.  (pp.  -ll'J,  4i:u.) 
Am.  St.  Key.,  Vol.  l'.:7 — UT 
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EXECUTION,  Levy  of  on  Personal  Property,  Necessity  of 
Keeping  Guarded. — It  was  not  essential  to  the  validity  of  the  levy 
that  the  oflicer  should  station  and  keep  a  guard  over  the  field. 
(p.  420.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the   editor.) 

A.  E.  Crane,  F.  T.  Woodburn  and  E.  D.  AVoodburn,  for 
the  plaintiff  in  error. 

A.  B.  Crockett  and  Sample  F.  Newlon,  for  the  defendants 
in  error. 

'-^^^  BURCri,  J.  The  first  question  presented  for  deter- 
mination is  one  of  fact:  What  was  the  usual  place  of  resi- 
dence of  an  Indian  named  ?I.  Spitto  at  the  time  service  of  a 
summons  was  attempted?  It  is  not  disputed  ^"*^  that,  for 
purposes  of  jurisdiction  and  the  administration  of  the  law, 
a  man  must  have  a  legal  residence ;  that  when  a  place  of  resi- 
dence has  once  been  established  it  will  continue  until  another 
has  been  acquired;  that  to  effect  a  change  there  must  be  an 
intent  to  abandon,  an  actual  removal,  and  an  intent  to  make 
the  place  to  w^hich  the  party  has  removed  a  residence  in 
place  of  the  one  abandoned;  that,  prima  facie,  a  man's  resi- 
dence is  at  the  place  where  his  family  resides,  if  he  has  one; 
that  in  determining  the  question  of  residence  conduct  is  of 
greater  evidential  value  than  mere  declarations  of  intent ; 
and  that  when  the  question  is  doubtful,  it  should  be  resolved 
in  the  light  of  the  rights  of  creditors  and  other  persons  deal- 
ing with  the  party  whose  conduct  is  in  question. 

The  bulk  of  the  evidence  introduced  by  the  plaintiff  relat- 
ing to  Spitto 's  residence  does  nothing  more  than  show  ab- 
sence from  the  place  where  his  family  lived.  That  which 
bears  closely  and  directly  upon  the  question  is  to  be  gathered 
pieeenjeal  from  tlie  abstracts,  and  is  conflicting.  A  careful 
sifting,  however,  in  the  light  of  the  foregoing  rules  of  law, 
brings  out  quite  distinctly  sufficient  facts  to  sustain  the  con- 
clusion of  the  trial  court.  It  is  not  necessary  to  marshal 
those  facts  here.  Tlie  finding  being  supported  b}^  substantial 
evidonr-e,  it  will  be  overturned. 

The  trial  was  l)cfore  the  court,  without  a  .jury.  Consider- 
able diffir^ulty  was  experienced  in  arriving  at  essential  facts. 
Frequently  tlie  trial  judge  found  it  necessary  to  interrogate 
the  witnesses  himself.  Frecjuently  hearsay  evidence  was  ad- 
mitted, and  more  came  in  by  way  of  answers  to  proper  ques- 
tions, and  error  is  assigned  on  this  account.  There  is 
sutticient  competent  evidouce  to  sustain  the  court's  finding. 
There  is  nothing  to  indicate  that  any  improper  evidenee  was 
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considered  by  the  court  when  it  finally  summed  up  the  case, 
and  under  the  well-known  rule  prejudice  will  not  be  pre- 
sumed. 

In  the  course  of  the  presentation  of  the  evidence  a  ^^^  wit- 
ne.ss  characterized  a  notice  which  he  posted  as  one  that  a 
field  of  corn  was  taken  on  execution  and  was  in  his  posses- 
sion. This  was  not  improper.  The  purpose  was  not  to  prove 
the  contents  of  a  writing  but  to  show  what  the  witness  did. 
Besides,  it  afterward  fairly  appeared  that  the  notice  was  lost. 

Finally,  the  question  is  presented,  What  conduct  is  suffi- 
cient to  constitute  a  valid  levy  of  execution  upon  a  field  of 
standing  corn?  The  corn  belonged  to  ]\I.  Spitto.  ITis  wife, 
B.  Spitto,  was  a  defendant  in  the  execution.  Spitto  himself 
was  away.  The  officer  to  whom  the  execution  was  directed 
and  delivered  for  service  went  to  the  neighborhood  of  the 
field,  found  Spitto 's  wife,  read  the  execution  to  her,  and  told 
her  he  was  going  to  take  the  corn.  He  then  went  to  the 
cornfield  with  a  witness  and  posted  at  a  public  place  at  a 
corner  of  the  field,  where  two  public  roads  cross,  a  notice  that 
the  corn  was  taken  on  execution  and  was  in  his  possession. 
No  one  but  himself  and  the  witness  was  at  the  field.  He 
then  proceeded  to  post  notices  of  sale.  The  next  day  he  re- 
turned, found  a  man  living  near  the  field,  told  him  he  had 
taken  the  corn  on  execution  and  had  charge  of  it,  showed 
him  one  of  the  sale  bills,  and  asked  him  if  he  would  look 
after  it  and  see  that  stock  or  anything  else  did  not  get  into 
it,  which  the  man  agreed  to  do.  The  levy  was  duly  indorsed 
on  the  writ. 

It  is  necessary  that  an  officer  levying  an  execution  upon 
personal  property  shall  take  such  actual  and  exclusive  pos- 
session as  the  nature  of  the  property  will  permit.  Construc- 
tive possession  is  not  sufficient  where  actual  possession  is 
feasible:  Gardner  v.  Anthony  Nat.  Bank.  57  Kan.  619,  47 
Pac.  516.  But  actual  possession  of  a  field  of  standing  corn 
is  not  practicable,  and  the  officer  is  not  called  upon  to  do 
that  in  reference  to  it  which,  but  for  tlie  writ,  would  make 
him  a  trespasser.  In  the  nature  of  things  there  cannot  be  a 
manual  seizure  or  holding  in  manual  custody  of  that  kind 
of  property.  If  there  be  no  bystanders,  an  outcry  of  seizure 
would  be  futile.  Therefore,  it  is  only  necessary  '^'^  that  the 
officer  go  to  the  premises,  there  do  some  open  and  unequivo- 
cal act  which  as  nearly  as  practicable  amounts  to  a  seizure. 
and  indorse  the  levy  on  the  writ.  In  lliis  ease  the  notitii'a- 
tion  of  the  only  execution  defemlant  aeee-sible.  the  "jivimf  tn 
the  property,  the  posting  of  the  public  n(_)tiee  of  sei/iirc  a:iu 
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possession  at  a  conspicuous  place  in  the  presence  of  a  witness 
and  the  indorsement  on  the  writ  were  all  the  officer  could 
well  do,  and  these  acts  constituted  a  valid  levy.  It  is  not 
essential  that  a  guard  should  be  stationed  or  kept  over  the 
field,  but  the  purpose  to  execute  the  writ  according  to  law 
and  to  negative  any  mere  pen-and-ink  aspect  of  the  transac- 
tion is  further  evidenced  by  the  subsequent  conduct  of  the 
officer.  The  following  decided  cases  listed  in  volume  17  of 
the  Cyclopedia  of  Law  and  Procedure,  at  page  1088,  discuss 
the  precise  question  and  show  that  the  levy  is  clearly  sustain- 
able: Godfrey  v.  Brown,  86  111.  454;  Davidson  v.  Waldron, 
31  111.  120,  83  Am.  Dec.  206 ;  Barr  v.  Cannon,  69  Iowa,  20, 

28  N.  W.  413;  Wilson  v.  Fowler,  88  Md.  601,  71  Am.  St. 
Rep.  452,  42  Atl.  201,  42  L.  R.  A.  849;  Bilby  v.  Hartman, 

29  Mo.  App.  125 ;  Johnson  v.  Walker,  23  Neb.  736,  37  N.  W. 
639;  Whipple  v.  Foot,  2  Johns.  (N.  Y.)  *418,  3  Am.  Dec. 
442 ;  State  v.  Poor,  20  N.  C.  519,  34  Am.  Dee.  387. 

The  judgment  of  the  district  court  is  affirmed. 


In  Levying  an  Execution  upon  a  Growing  Crop,  a  manual  taking  of 
possession  is  not  necessary:  State  v.  Fowler,  88  Md.  601,  71  Am.  St. 
Eep.  452;  Davidson  v.  Waldron,  31  III.  120,  83  Am.  Dec.  206;  Whip- 
ple V.  Foot,  2  .Johns.  418,  3  Am.  Dec.  442.  A  contrary  view,  how- 
ever, seems  to  be  taken  in  Heard  v.  Fairbanks,  5  Met.  Ill,  38  Am. 
Dec.  394.  It  is  said  in  State  v.  Poor,  4  Dev.  &  B.  384,  34  Am.  Dec. 
387,  that  levy  upon  a  growing  crop  is  insufficient,  unless  the  officer 
takes  open  and  notorious  possession  by  entering  the  premises,  and 
publicly  announcing  the  seizure  to  answer  the  writ. 


FINN  V.  HOWARD. 

[77  Kau.  421,  94  Pac.  801.] 

JUDGMENTS  Based  on  Service  by  Publication,  When  Void- 
able and  When  Void. — To  obtain  service  by  publication  the  statutory 
procedure  must  be  closely  followed,  and  where  the  affidavit  is  defec- 
tive and  irregular,  but  not  to  the  extent  of  being  substantially  worth- 
loss,  a  judgment  by  default  entered  thereon  may  be  irregular  and 
subject  to  reversal  on  error;  but  if  the  material  facts  are  inferentially, 
fill  hough  imperfectly,  stated  in  the  affidavit  the  judgment  will  not 
be  absolutely   void.      (p.  42l^.) 

JUDGMENT — Publication  of  Summons,  Defects  in  Affidavit 
for,  Wlien  do  not  Make  Void. — An  aflidavit  to  obtain  service  by  pub- 
lication in  a  suit  to  quiet  title  which  recites,  among  other  things, 
that  the  plaintiif  has  liled  his  petition  against  the  defendants,  nam- 
ing them,  i>r.'iying  judgment  quieting  title  to  certain  lands,  describ- 
ing them,  and  that  the  defendants  may  be  barred  and  foreclosed  of 
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any  right,  title  or  interest  in  and  to  the  lands,  is  not  so  dcfprtivo  in 
stating  the  character  of  the  cause  of  action  as  to  render  a  judgment 
based  thereon  absolutely  void.     (p.  423.) 

(Syllabi  by   the   court.) 

JT.  S.  Simmons,  for  the  plaintiff  in  error. 

W.  H.  Russell,  for  the  defendant  in  error. 

421  JOHNSTON,  C.  J.  In  a  suit  brought  by  G.  L.  Finn 
against  Stephen  Parsons,  Horace  W.  Howard  and  ihirty- 
eight  others  to  quiet  the  title  of  Finn,  as  agaiii.st  the  defend- 
ants, to  a  tract  of  land,  a  service  by  publication  was  based 
upon  the  following  affidavit: 

"State  of  Kansas, 

County  of  Wichita, — ss. 

"W.  B.  Washington,  being  duly  sworn,  deposes  and  says 
that  he  is  the  duly  authorized  attorney'  for  said  plaintiff  in 
the  above-entitled  action;  said  plaintiff  has  filed  in  said  dis- 
trict court  of  Wichita  county,  Kansas,  his  petition  against 
said  defendants  praying  judgment  against  Stephen  Parsons 
[here  follows  thirty-nine  other  names,  including  Plorace  W. 
Howard],  quieting  title  in  plaintiff  G.  L.  Finn  in  and  to  the 
following  described  '*23  lands,  situated  in  the  county  of 
Wichita  and  state  of  Kansas,  viz.:  [Here  follows  the  descrip- 
tion of  eighteen  quarter-sections  of  land,  including  the  one 
in  controversy,  properh^  described],  said  defendants  may  be 
barred  and  foreclosed  of  any  right,  title  or  interest  in  and 
to  said  premises. 

"Affiant  further  says  that  all  the  defendants  except  F.  H. 
Smith  herein  reside  out  of  the  state  of  Kansas;  that  plain- 
tiff has  made  diligent  eft'ort  to  procure  service  of  summons 
upon  said  defendants  and  that  with  such  due  diligence  he  is 
unable  to  make  service  of  summons  on  said  defendants  within 
this  state. 

"W.  B.  WASHINGTON. 

"Subscribed  and  sworn  to  before  me  this  10th  day  of 
September,  1902. 

"R.  C.  GAKXES. 

[Seal]  "Clerk  of  Distri.-t  Court." 

On  this  service  judgment  by  default  was  rendered  quiet- 
ing the  plaintiff's  title  and  excluding  Horar-e  AV.  Howard 
and  the  other  defendants  from  any  interest  in  the  lands. 
Thereafter,  and  more  than  three  years  from  the  rendition  of 
the  jndirment,  Howard  filed  a  motion  to  vjicatc  tlir*  .iu<l-r- 
ment.  alleging  that  the  cunrt  was  without  juri-dietioii  in  th.e 
case  because  there  was   no   le-;:!l   uuhlieation   maije   M"r  valid 
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notice  given  to  the  defendants.  On  the  hearing  of  the  mo- 
tion the  court  decided  that  the  affidavit  for  service  by  pub- 
lication was  fatally  defective,  in  that  it  failed  to  disclose 
that  the  action  was  one  of  those  mentioned  in  section  72  of 
the  Code  of  Civil  Procedure  (Gen.  Stats.  1901,  sec.  4506), 
and  that  ruling  has  been  brought  here  for  review. 

Were  the  defects  in  the  affidavit  such  as  to  dnprive  the 
court  of  jurisdiction  and  make  the  judgment  that  was  ren- 
dered absolutely  void?  It  is  conceded  that  to  obtain  con- 
structive service  the  requirements  of  the  statute  must  be 
closely  followed,  and  if  there  is  a  departure  from  the  statu- 
tory procedure  in  some  essential  particular  there  can  be  no 
jurisdiction  or  valid  judgment.  If,  however,  there  is  in- 
formant}^ or  irregularity,  but  still  not  to  the  extent  of  making 
the  process  worthless,  it  would  be  a  ground  of  error,  and  the 
judgment  M'ould  be  liable  to  be  reversed  or  set  '*^^  aside,  if 
action  M'ere  seasonably  taken;  but  the  judgment  would  not 
be  absolutely  void:  Entreken  v.  Howard,  16  Kan.  551;  Har- 
ris V.  Claflin,  36  Kan.  543,  13  Pac.  830.  The  alleged  defect 
in  this  instance  is  that  the  affidavit  does  not  state  the  real 
nature  of  the  action  or  show  that  it  is  one  in  which  service 
by  publication  is  permissible.  It  is  argued,  and  correctly, 
too,  that  it  is  not  enough  to  give  a  mere  general  statement 
of  the  character  of  the  action.  Such  a  service,  if  not  set 
aside  on  motion,  is  subject  to  attack  by  petition  in  error,  but 
will  not  necessarily  be  held  void  on  collateral  attack. 

The  case  of  Claypoole  v.  Houston,  12  Kan.  324,  is  cited  to 
show  that  a  statement  in  an  affidavit  that  the  action  related 
to  real  estate  and  was  one  of  those  mentioned  in  section  72 
of  the  code  was  defective  and  insufficient.  That  was  held, 
however,  in  a  proceeding  in  error,  which  was  brought  directly 
to  review  a  ruling  on  the  sufficiency  of  the  affidavit.  In  that 
case  it  was  said  that  "such  a  service  will  be  held  valid  when 
attacked  collaterally  (Armstrong  v.  Grant,  7  Kan.  285),  but 
insufficient  when  attacked  by  a  petition  in  error  (Button  v. 
Plobson,  7  Kan.  196)."  Another  case  cited  Leavenworth 
etc.  Ry.  Co.  v.  Stone,  GO  Kan.  57,  55  Pac.  346,  where  there 
was  a  bare  statement  in  the  affidavit  that  the  "cause  is  to 
quiet  the  title  to  real  estate,  as  provided  by  section  72  of 
the  code"  (page  58),  and  it  was  held  that  the  failure  to  show 
the  character  of  the  action  and  the  location  of  the  land  ren- 
dered the  affidavit  insufficient.  The  question,  however,  was 
raised  on  error,  and  the  decision  is  therefore  not  an  author- 
ity that  such  a  service  rendered  the  judgment  absolutely  void, 
where  the  attack  is  made  years  after  the  judgment  was  ren- 


Jan.  1908.]  Finn  v.  Howard.  423 

dered:  Shippen  v.  Kimball,  47  Kan.  173,  27  Pac.  813.  It 
only  illustrates  the  difference  between  a  defective  notice  and 
no  notice  at  all.  The  rule  was  stated  in  Harris  v.  Claflin, 
3G  Kan.  543,  13  Pac.  830,  where  it  wjis  said:  "If  there  is  a 
total  want  of  evidence  upon  a  vital  '*^*  point  in  tlie  afTitlavit 
for  publication,  the  court  acquires  no  jurisdiction  by  publica- 
tion of  the  summons;  but  where  there  is  not  an  entire  omis- 
sion to  state  some  material  fact,  but  it  is  inferentially  or 
insufficiently  set  fortli,  the  proceedings  are  merely  voidable." 

AVitliin  the  rule  of  these  cases  the  afifidavit  in  the  present 
one,  wherein  tlie  judgment  stood  unassailed  for  more  than 
three  years,  cannot  be  held  to  be  fatally  defective.  As  to 
the  character  of  the  action,  the  affidavit  states  that  it  was 
l)rought  to  (piiet  title  in  the  plaintiff  to  certain  lands,  de- 
scribing them  in  detail,  and  also  that  the  defendants  against 
M-hom  the  action  had  been  brought  might  "be  barred  and 
foreclosed  of  any  right,  title  or  interest  in  and  to  said  prem- 
ises." The  statement  "cjuieting  title  in  plaintiff"  to  certain 
lands  is  a  phrase  that  is  well  understood,  and,  while  that 
phrase  alone  would  be  a  meager  and  defective  statement  of 
a  cause  of  action,  it  is  one  which  any  person  who  is  familiar 
with  legal  terms  would  not  misunderstand.  The  affidavit  in 
question,  however,  went  much  further  in  describing  the  na- 
ture of  the  action.  It  recited  that  in  plaintiff's  petition  filed 
against  the  defendants  he  asked  that  the  defendants  be  barred 
and  foreclosed  of -any  right,  title  or  interest  in  the  lands, 
and  that  was  equivalent  to  a  statement  that  he  was  seeking 
to  have  whatever  interest  or  claim  defendants  might  have  in 
the  land  determined  and  held  for  naught  and  plaintiff's  title, 
as  to  them,  quieted.  In  effect,  he  asked  not  only  that  his 
title  be  quieted,  but  that  the  defendants  be  excluded  from 
any  title  or  interest  in  the  land.  It  was  certainly  sufficient 
to  meet  the  attack  made  in  this  instance  (Dillon  v.  Heller, 
39  Kan.  599,  18  Pac.  G93),  and,  indeed,  it  would  not  be  easy 
to  say  that  the  defect  is  such  as  to  constitute  error  or  render 
the  judgment  voidable.  Much  less  can  it  be  said  that  the 
defect  renders  the  judgment  absolutely  void. 

The  judgment  of  the  district  court  is  reversed  and  the  cause 
remanded  for  further  proceedings. 


Wheii  Service  of  Process  is  Hade  by  PuhliTition.  tlio  statute  mii^t 
be  at  least  substantially  complied  with,  aud  gouerally  the  authorities 
declare  that  the  statute  must  be  followed  strictly:  D'Autremont  v. 
Anderson  Iron  Co.,  104  Minn.  ICo.  124  Am.  St.  Eep.  Cla.  and  caries 
cited  in  tlie  cross-reference  note  thereto;  Empire  Keal  Estate  Co.  v. 
Beechley,  137  Iowa,  7,  12(j  Am.  St.  Hep.  243.     A  published  summons 
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in  a  suit  to  quiet  title  -which  neither  describes  the  land  in  contro- 
versy nor  names  the  adverse  claimants  does  not  constitute  due  process 
against  them;  and  a  judgment  taken  against  them  is  void,  and  sub- 
ject to  collateral  attack:  Feuton  v.  Minnesota  Title  etc.  Co.,  15  N.  D. 
365,  125  Am.  St.  Eep.  599. 


TIDBALL  V.  SCHMELTZ. 

[77  Kan.  440,  94  Pac.  794.] 

TENANCY  IN  COMMON— Mortgage  by  a  Cotenant  and  Its 
Effect  in  Partition. — A  mortgage  given  by  one  cotenant  affects  his 
interest  only,  and  if  there  is  a  sale  in  partition  to  a  stranger,  the 
right  of  the  mortgagee  is  restricted  to  the  proceeds,  and  the  pur- 
chaser's title  is  not  affected  by  the  mortgage.  (By  the  editor.) 
(p.  425.) 

PARTITION— Lis  Pendens,  Effect  of  When  a  Pajcel  is  Taken 
at  Its  Appraised  Value, — The  doctrine  of  lis  pendens  applies  to  par- 
tition suits  as  well  as  other  actions,  but  a  purchaser  pendente  lite 
is  only  affected  to  the  extent  of  the  decree  and  subsequent  proceed- 
ings therein;  and  where  the  suit,  instead  of  terminating  in  a  judicial 
sale,  provides  for  one  of  the  parties  acquiring  the  title  by  sheriff's 
deed  at  the  appraised  value,  a  mortgagee  may  assert  his  mortgage 
lien  acquired  while  the  action  is  pending,     (p.  427.) 

USURY,  Purchaser  of  Property,  When  cannot  Assert  the  De- 
fense of. — A  purchaser  of  lands  subject  to  a  mortgage  cannot,  in  a 
suit  to  foreclose  the  mortgage,  interpose  the  defense  of  usury, 
(p.  427.) 

(Syllabi  by  the  court   except  when  stated  to  be  by  the  editor.) 

L.  H.  Greenwood,  for  the  plaintiff  in  error. 

W.  H.  Rossington,  Charles  Blood  Smith,  Samuel  Barnum 
and  John  L.  Wheeler,  for  the  defendant  in  error. 

441  PORTER,  J.  This  suit  was  brought  by  defendant  in 
error  to  foreclose  a  mortgage  on  an  undivided  one-tenth 
interest  in  a  quarter  section  of  land  in  ShaAvnee  county. 
Audley  B.  Tidball,  plaintiff  in  error,  filed  an  answer,  to  which 
the  district  court  sustained  a  demurrer,  and  this  ruling  is 
alleged  as  error.  The  facts  are  as  follows :  On  December 
17,  1901,  a  partition  suit  was  filed  in  the  district  coitrt  of 
Shawnee  count}'  to  partition  the  land.  William  R.  Young 
was  a  defendant  in  that  action,  and,  on  January  14,  1902, 
mortgaged  his  undivided  interest  in  the  land  to  Joseph  B. 
Schmeltz.  Afterward  Young  filed  his  answer  and  cross- 
petition  in  the  x>artition  suit.  The  decree  of  partition  was 
rendered  March  10,  1903.  On  I\Iarch  20,  1903,  Young  quit- 
claimed his  interest  in  the  land  to  F.  P.  Dickson,  who,  in  the 
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meantime,  had  purchased  the  interests  of  the  plaintiff  and  of 
some  of  the  other  parties  in  the  partition  suit.  The  com- 
missioners reported  that  the  land  could  not  be  partitioned, 
and  appraised  its  value.  The  report  was  approved  and  the 
parties  given  ten  days  in  which  to  elect  whether  to  take 
the  premises  at  the  appraised  value.  Dickson  then  filed  a 
motion  stating  that  he  had  purchased  certain  interests  in  the 
land  and  asked  to  be  permitted  to  take  the  premises  at  the 
appraised  value.  On  May  11,  1903,  the  court  approved  an 
order  confirming  his  election  and  providing  that  he  should 
pay  into  court  only  the  amount  that  would  be  due  to  the  other 
eotenants,  parties  in  the  suit,  and  his  proportion  of  the  court 
costs,  and  directing  the  sheriff  to  execute  a  deed  to  him  for 
'^^^  the  premises.  After  the  sheriff's  deed  had  been  executed 
Dickson  conveyed  the  entire  premises  to  the  plaintiff  in  error. 
These  are  the  facts  substantially  as  set  forth  in  the  answer. 

The  plaintiff  in  error  contends  that  his  grantor,  Dickson, 
was  a  purchaser  at  a  judicial  sale,  and  that  the  doctrine  of 
lis  pendens  applies  to  the  mortgage,  because  it  was  executed 
while  the  partition  suit  was  pending.  It  is  argued  that  the 
lien  of  the  mortgage  was  destroyed  by  the  sheriff's  deed 
in  the  partition  suit.  There  are  several  reasons  why  these 
contentions  cannot  be  sustained. 

It  cannot,  of  course,  be  doubted  that  the  mortgagee  took 
his  mortgage  with  notice  of  the  partition  proceedings.  The 
[trinciple  of  lis  pendens  applies  to  partition  suits  as  well  as 
to  other  actions.  A  suit  in  partition  is  lis  pendens,  and  if 
the  decree  orders  the  sale  of  the  property,  the  title  of  the 
purchase  is  not  affected  by  a  transfer  pendente  lite :  21  Am. 
&  Eng.  Ency.  of  Law,  641. 

It  is  true  that  a  mortgage  or  conveyance  given  by  one  ten- 
ant in  common  of  the  property  is  binding  only  on  his  in- 
terest, and  in  this  ca.se,  if  there  had  been  a  judicial  sale  of 
the  premises  under  a  decree  in  partition  to  a  stranger,  the 
mortgage  given  by  Young  while  the  suit  was  pending  would 
follow  his  interest  only  in  the  proceeds  and  would  not  affect 
the  title  of  the  purchaser  at  such  sale.  But  there  was  no 
judicial  sale  in  that  sense.  Dickson,  who  was  the  grantor 
of  the  plaintiff  in  error,  simply  purchased  the  interests  of 
some  of  the  parties  to  the  partition  suit.  lie  became  thereby 
a  party  to  the  suit  himself,  and  was  subrogated  to  their  rights. 
As  a  party  to  the  suit  he  elected  to  take  the  property  at  its 
appraised  value.  As  was  said  in  St.  John  v.  Strauss.  60  Kan. 
136,  55  Pac.  845:  ''The  title  of  a  pendente  lite  purchaser  is 


42G  American  State  Reports,  Vol.  127.        [Kansas, 

not  necessarily  void.  As  between  the  parties  to  tlie  transfer 
the  title  is  valid,  but  as  to  the  pendente  lite  purchaser  its 
validity  depends  entirely  on  the  result  or  outcome  of  "***^  the 
pending  litiLjation.  While  the  purchaser  must  take  notice  of 
the  facts  contained  in  the  record,  he  is  only  affected  to  the 
extent  to  which  the  judgment  in  the  suit  goes." 

There  are  two  kinds  of  sales  provided  for  by  the  code  in 
partition  suits.  Both  take  place  when  partition  cannot  be 
made  and  after  the  property  has  been  valued  and  appraised. 
Where  one  or  more  of  the  parties  elect  to  tiike  the  property 
at  the  a]:>praisement,  the  court  may  order  the  sheriff  to  make 
a  deed  to  the  parties  so  electing,  on  payment  to  the  other 
parties  of  their  proportion  of  the  appraised  value :  Gen. 
Stats.  1901,  sec.  5112.  Again,  where  none  of  the  parties  elects 
to  take  the  property  at  the  valuation,  or  where  several  elect 
t(.  take  the  property  at  the  valuation  in  opposition  to  each 
other,  the  court  may  direct  the  sheriff  to  sell  the  land  in  the 
same  manner  as  in  sales  of  real  estate  on  execution :  Gen. 
Stats.  1901,  sec.  5113.  It  is  only  in  the  latter  case  that  a 
judicial  sale  is  made.  When  a  judicial  sale  takes  place,  it 
must  be  preceded  by  a  notice  or  advertisement  required  by  the 
statute. 

The  title  wdiich  the  grantor  of  the  plaintiff  in  error  ac- 
quired by  electing  to  take  under  the  statute  was  only  such 
title  as  the  parties  to  the  proceedings  had  in  the  premises. 
It  was  not  acquired  at  a  judicial  sale.  When  he  purchased 
tlie  interest  of  Young  he  purchased  subject  to  the  prior  mort- 
gage executed  by  Young,  which  was  on  record.  As  to  this 
undivided  interest  he  stood  in  the  shoes  of  the  mortgagor. 
Young  himself  could  not  have  defeated  the  mortgage  by  elect- 
ing as  one  of  the  parties  to  take  under  the  statute  at  the  ap- 
praised value,  and,  if  he  could  not,  it  must  be  clear  that  one 
who  only  acquired  his  rights  cannot  be  permitted  to  do  so. 
Without,  therefore,  departing  in  the  slightest  degree  from 
the  salutary  rule  of  lis  pendens,  it  is  apparent  that  the  mort- 
gagee Avas  only  att'ected  to  the  extent  of  the  decree  and  the 
sub.sequent  proceedings  in  the  partition  suit :  St.  John  v. 
Strauss.  60  Kan.  136,  55  Pac.  845. 

^^^  If  the  decree  had  been  for  actual  partition,  there  can 
be  no  doubt  that  the  lien  of  the  mortgage  would  have  at- 
tached to  the  portion  of  the  land  set  oft"  to  Young  or  his 
grantee  in  severalty.  Ecpity  will  regard  tlie  substance  and 
not  the  form  of  the  proceedings,  and  in  this  case,  while  there 
was  the  form  of  a  decree  and  sale  in  partition,  the  effect  of 
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the  sale  was  not  such  as  to  give  to  Dickson  any  greater  rights 
in  the  interest  of  Young  tlian  he  obtained  by  the  quitclaim 
deed.  Having  purchii.sed  with  notice  oi'  the  lien  of  the  mort- 
gage, he  was  bound  to  see  it  paid  out  of  the  fund  and  dis- 
charged, instead  of  wliit-h  he  retains  the  money  which  would 
have  been  paid  to  discharge  it:  AYcstervelt  v.  Ilaff,  2  Sand. 
Ch.  (N.  Y.)  98. 

Plaintiff  in  error  is  not  in  a  position  which  entitles  him 
to  set  up  the  defense  of  usury,  and  the  court  properly  sus- 
tained the  demurrer  to  the  second  count  of  the  answer:  Prit- 
chett  V.  Mitchell,  17  Kan.  355,  22  Am.  Rep.  287 ;  In  re  Worth, 
130  Fed.  927. 

While  the  holder  of  the  mortgage  was  bound  by  the  pro- 
ceedings in  the  partition  suit,  he  was  not  obliged  to  set  up 
his  claim  to  any  part  of  the  fund  paid  into  court  under  the 
facts  in  this  case,  and  therefore  the  demurrer  to  the  third 
count  of  the  answer  was  rightly  sustained. 

The  judgment  is  affirmed. 


The  Laiv  of  Lis  Pendens  is  the  subject  of  a  note  to  State  v.  Camp 
Sing.  50  Am.  St.  Eop.  553.  As  a  general  rule,  a  lis  pendens  prose- 
cuted in  good  fairli  is  notice  to  any  and  all  purchasers  so  as  to  afToct 
and  bind  by  the  decree  any  interest  in  the  property  which  they  may 
acquire  by  reason  of  their  purchase:  Turner  v.  Edmonston,  210  Mo. 
411,  121  Am.  St.  Eep.  739;  Ilarrod  v.  Burke,  76  Kan.  909,  123  Am. 
St.  Eep.  179.  The  prime  object  of  the  rule  of  lis  pendens  is  to 
preserve  the  proj'erty  -which  is  the  subject  of  litigation,  in  order  to 
iiia!<o  it  ]->ossible  for  the  courts  to  execute  their  final  judgments  and 
decrees:   W  ingfiold  v.  Neall,  CO  W.  Va.  100,  IIG  Am.  St'.  Eep.  882. 

Ultcre  a  Ptircliaser  of  Land  Agrees  to  Paij,  as  part  of  the  considera- 
tiim,  a  debt  infected  with  usury  but  secured  by  a  trust  deed,  he  will 
nit  be  relieved  against  such  debt  or  deed:  Stuckey  v.  Middle  States 
Loan  etc.  Co.,  61  W.  Va.  74,  123  Am.  St.  Eep.  977.  Where  a  grantee 
of  land  assumes  the  payment  of  the  mortgage  thereon,  or  takes 
expressly  subject  to  it,  the  amount  of  wliich  is  deducted  from  the 
purchase  price,  he  cannot  claim  an  abatement  of  the  amount  of  the 
debt  on  tlie  ground  that  it  is  usurious,  or  otherwise  set  up  usury 
as  a  defense:  Iliner  v.  AVhitlow,  66  Ark.  121,  74  Am.  St.  Eep.  74; 
note  to  Klapworth  v.  Dressier,  78  Am.  Dec.  87.  But  it  is  only  where 
tlie  grantee  of  mortgaged  property  has  purchased  it  on  the  basis 
of  a  clear  title,  and  agreed,  as  a  part  of  the  consideration,  to  pay 
tlie  mortgage  debt,  that  he  is  estopjanl  from  questioning  the  mort- 
gage for  usury:  First  Nat.  Bank  v.  Drew,  226  111.  602,  il7  Am.  St. 
Eep.   271. 
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KURTH    V.    FARMERS'    AND    MERCHANTS*    STATE 

BANK. 

[77  Kan.  475,  94  Pac.  798.] 

NEGOTIABLE  INSTRUMENTS— Effect  of  Indorsements  upon 
Wlien  Delivered. — A  memorandum  written  on  the  back  of  a  promia- 
Bory  note  at  the  time  of  execution  which  limits  its  consideration, 
affects  its  operation,  and  was  intended  to  be  a  part  of  the  contract, 
must  be  regarded  as  a  substantive  part  of  the  note.     (p.  431.) 

PLEADING — Verified  Denial  of  the  Execution  of  a  Promissory 
Note  Puts  in  Issue  the  Indorsements  Thereon  and  the  Alleged  Altera- 
tions.— A  verified  denial  of  the  execution  of  a  promissory  note  is 
sufficient  to  put  in  issue  the  execution  as  well  as  alterations  of 
indorsements  of  credits  written  on  the  back  of  the  note  contemporane- 
ously with  its  execution  and  before  its  delivery,  (p.  432.) 
(Syllabi   by   the   court.) 

Robert  J.  Brock,  W,  H.  Rossington,  Charles  Blood  Smith 
and  Samuel  Barnum,  for  the  plaintiffs  in  error. 

C.  B.  Daughters,  A.  M.  Story,    A.  A.  Godard  and  H.  E. 
Valentine,  for  the  defendant  in  error. 

476  JOHNSTON,  C.  J.  In  an  action  brought  by  the  Far- 
mers' and  Merchants'  State  Bank  of  Leonardville,  Kansas, 
to  recover  on  a  promissory  note  executed  by  Otto  Kurth  and 
ten  others,  the  bank  in  its  petition  set  out  the  following  copy 
of  the  instrument: 
"$G00.  Riley,  Kan.,  December  15,  1904. 

"Jan.  1,  1906,  after  date,  for  value  received,  we  jointly 
and  severally    promise  to    pay    Robert    Burgess  and    Thos. 

Lukyn,  or    bearer,  six    hundred    dollars  at  the  ,  with 

interest  at  six  per  cent  per  annum,  interest  payable  annually, 
negotiable  and  payable  without  defalcation  or  discount. 
"OTTO  KURTil,  GUSTAV  KURTH, 

"BERNHARD  POLLMAN,         RICHARD  MEYER, 
"IT.  F.  FOSIIA.  T.  E.  PIERCE. 

"P.  A.  JOHNSON,  HENRY  STONGE, 

"AVILLIAM  KEITH,  M.  SWART." 

' ' EDWARD  KIENINGER, 

The  note  was  indorsed  on  the  back  as  follows: 
"By  cash  T.  E.  Pierce,  $5,  five  dollars. 
"Bycashlly.  Stonge,  $5,  five  dollars. 
* '  By  cash  M.  Swart,  $5,  five  dollars. 
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"By  cash  Wm.  Keith,  $10,  ten  dollars. 
"Without  recourse. 

"Kobt.  Burgess  &  Lukyu. 

"Robert  Burgess  &  Thos  Lukyn." 

The  defendants'  answer,  was,  first,  a  general  denial; 
second,  an  averment  that  before  the  note  was  executed  and 
delivered  the  payees  caused  to  be  indorsed  on  the  back  of  the 
note  the  following  indorsements: 

"By  cash  T.  E.  Pierce,  $50. 
"     "      Henry  Stonge,  $50. 
"     "      M.  Swart,  $50. 
"     "      Wm.  Keith,  $100." 

'^''^  They  also  alleged  that  since  the  execution  and  delivery 
of  the  note  the  indorsements  were  so  altered  as  to  make  it 
appear  that  Pierce,  Stonge  and  Swart  were  each  credited  with 
only  $5  and  Keith  with  only  $10,  and  that  these  alteration.s 
were  made  without  the  knowledge  or  consent  of  the  makers. 
The  third  defense  was  a  denial  of  the  execution  of  the  note 
as  set  forth  by  the  bank;  and,  fourth,  a  defense  relating  to 
the  insurance  of  the  horse  for  the  price  of  which  the  note 
was  given.  There  was  a  verification  of  so  much  of  the  an- 
swer as  denied  the  execution  of  the  note,  but  no  specific  denial 
of  the  indorsements  on  the  back  of  the  note. 

At  the  opening  of  the  trial  it  was  admitted  that  each  of 
the  defendants  signed  the  note  in  suit;  and  after  proof  had 
been  offered  by  the  bank  tending  to  show  that  it  purchasn' 
the  note  before  maturity  and  without  notice  of  any  de- 
fenses, and  that  the  note  then  bore  the  indorsements  that 
are  on  it  at  present,  the  bank  rested  its  case.  The  defendant-, 
tben  proposed  to  show  that  the  indorsements  had  been  altered. 
and  that  at  the  time  Pierce,  Stonge  and  Swart  signed  the  notr 
there  were  indorsements  written  on  it  crediting  each  of  them 
with  the  payment  of  $50,  and  that  when  Keith  signed  it  he 
was  credited  with  the  payment  of  $100.  This  testimony  was 
refused,  the  court  ruling  that  the  verification  of  the  count 
denying  the  execution  of  the  note  vras  not  a  verified  denial  oi' 
the  allegation  of  the  execution  of  the  indorsements  on  the 
back  of  the  note.  The  defendants  then  asked  leave  to  amein; 
their  answer  by  verifying  the  count  relating  to  the  alteration 
of  the  indorsements,  but  the  court  held  that  it  was  not  war- 
ranted in  allowing  the  amendment,  because  of  the  lateness  oi' 
the  application  ami  for  the  reason  that  the  amendment  would 
introduce  a  new  defense.  Exceptions  to  these  rulings  were 
taken  and  error  is  predicated  on  thiMu. 
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Were  the  allegations  as  to  the  execution  of  the  indorsements 
put  in  issue  by  the  verified  denial  of  the  '*'^®  execution  of  the 
note  or  did  the  indorsements  stand  admitted  as  pleaded?  It 
is  alleged  tliat  the  indorsements  of  credits  on  the  back  of  the 
note  were  written  there  contemporaneously  with  the  signing 
of  the  note,  by  t'ne  persons  to  whom  credits  were  given.  In- 
dorsements placed  upon  a  note  at  the  time  of  execution  and 
before  delivery  which  limit  the  obligation  and  qualify  its 
operation  become  a  substantial  part  of  the  instrument  itself. 
The  note  did  not  rise  to  the  rank  of  an  obligation  until  it 
was  delivered,  and  the  makers  are  only  bound  by  such  con- 
ditions and  obligations  of  the  note  as  were  written  on  it 
at  the  time  of  delivery.  They  had  signed  the  note,  it  is  true, 
but  if  the  note  executed  was  materially  altered  after  execu- 
tion, it  cannot  be  said  to  be  the  note  which  was  executed.  If 
the  memoranda  entered  on  the  back  of  the  note  before  de- 
livery fixed  the  amount  of  the  obligation  which  the  makers 
were  to  pay,  and  the  memoranda  were  altered  so  as  to  in- 
crease the  obligation,  it  was  no  more  the  note  of  the  makers 
than  if  the  consideration  made  on  the  face  of  the  instru- 
ment had  been  fraudulently  changed  and  increased.  The 
alleged  indorsements  reduced  the  amount  named  on  the  face 
I'f  the  note  from  six  hundred  dollars  to  three  hundred  and 
ilfty  dollars,  and  these  indorsements  of  credit  qualified  the 
instrument  as  effectively  as  if  the  consideration  named  on 
the  face  of  the  note  had  been  changed.  The  alterations,  there- 
fore, affected  the  integrity  of  the  note,  and  a  verified  denial 
of  the  execution  of  the  instrument  put  its  genuineness  in 
issue  and  authorized  the  makers  to  show  that  the  note  which 
tliey  signed  was  not  the  one  in  suit.  The  indorsement  of  a 
payment  on  the  back  of  a  note  hns  been  held  to  be  a  material 
alteration  thereof,  and  of  the  effect  of  an  indorsement  made 
jtrior  to  a  delivery  it  has  been  said:  "Generally  speaking, 
every  indorsement  or  memorandum  attached  to  a  writing. 
M'ith  the  knowledge  of  the  parties,  at  the  time  of  its  execu- 
tion, is  as  much  a  part  of  such  writing  as  if  it  had  been  con- 
tained in  the  body  of  the  instrument.  Hence  where  a  note 
lias  a  memorandum  or  contract  of  this  kind.  Avhieh  qualifiers 
"*'**  its  terms,  written  upon  or  attached  to  it,  the  ol)Iiteration 
or  severance  of  such  memorandum  or  contract  is  a  material 
alteration  of  the  note":  2  Am.  &  Ene.  Ency.  of  Law,  22S. 

The  force  of  words  and  memoranda  on  commercial  paper 
is  not  to  be  determined  by  the  part  of  the  instrument  upon 
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which  they  may  chance  to  be  written.  Daniel  in  his  work 
on  Negotiable  Instruments  says:  "It  seems  that  the  purport 
of  the  instrument  is  not  only  to  be  collected  from  'the  four 
corners,'  but  from  'the  eight  corners,'  a  memorandum  on  the 
back,  affecting  its  operation,  being  regarded  the  same  as  if 
Mritten  on  its  face":  1  Daniel  on  Negotiable  Instruments,  5th 
ed.,  sec.  151. 

The  code  provision  affecting  the  question  is  that  "in  all 
actions,  allegations  of  the  execution  of  written  instruments 
and  indorsements  thereon  ....  shall  be  taken  as  true,  un- 
less the  denial  of  the  same  be  verified  by  the  affidavit  of  the 
party,  his  agent  or  attorney":  Civ.  Code,  sec.  108;  Gon. 
Stats.  1901,  sec.  4542.  The  fact  that  the  code  mentions 
written  instruments  and  the  indorsements  thereon  separately, 
and  the  further  fact  that  the  memoranda  in  question  were  in 
furm  indorsements,  is  not  controlling.  Even  if  the  entries 
on  the  note  might  have  been  treated  as  indorsements  under 
the  code  provision,  still,  if  in  fact  they  are  a  part  of  the  in- 
strument itself,  a  denial  of  the  execution  of  the  instrument 
puts  every  part  of  the  instrument,  including  the  indorse- 
ments, in  issue.  If  the  memoranda  on  the  back  of  the  note 
were  made  when  the  note  was  made,  and  if  they  limited  its 
consideration  and  affected  its  operation  and  were  intended 
as  a  part  of  the  contract,  they  must  be  regarded  as  a  substan- 
tive part  of  the  note,  and  hence  the  testimony  offered  for  the 
purpose  of  proving  the  alteration  of  these  indorsements 
should  have  been  received. 

This  is  the  conclusion  of  the  court,  but  the  writer  is  of  the 
opinion  that  a  specific  denial  of  the  iiKlorsements  was  neces- 
sary to  put  their  execution  in  issue.  The  ordinary  meaning 
of  the  term  "indorsement"  is  ^^^  something  written  on  the 
back  of  an  instrument,  like  a  deed  or  note.  In  one  sense 
everything  written  on  an  instrument  is  a  part  of  the  in- 
strument, and  in  one  way  or  another  every  indorsement  on  a 
note  affects  the  instrument,  but  that  does  not  determine  that 
an  entry  of  credit  on  the  back  of  a  note  is  not  a  code  indoi-se- 
ment.  The  code,  aiming  at  certainty,  provides  that  the  exe- 
cution of  indorsements,  as  well  as  the  instruments  upoiu 
which  they  are  written,  shall  be  taken  as  true  unless  denied 
under  oath.  In  the  view  of  the  writer  tlie  entries  of  credits 
on  the  back  of  the  note  were  indorsements  within  the  mean- 
ing of  the  code.  The  note  is  complete  in  form  without  nny 
indorsement,  and  since  no  date  is  attached  to  the  ind  irse- 
^nients,  it  may  be  presumed  that  they  were  n.ade  al'ter  tiie  d-.- 
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livery  of  the  note.  These  indorsements  were  ordinary  entries 
of  credit,  were  no  part  of  the  body  of  the  note,  and  were 
simply  receipts  for  so  much  money.  They  are  no  more  a  part 
01  the  instrument  than  if  the  payee  had  signed  separate  re- 
ceipts in  favor  of  each  of  the  four  makers  entitled  to  credit 
and  had  attached  them  to  the  note,  and  if  that  had  been  done 
it  would  hardly  be  contended  that  a  denial  of  the  execution 
of  the  note  would  put  the  execution  of  the  receipts  in  issue. 

The  court,  however,  in  view  of  the  averment  that  the  in- 
doreements  were  made  contemporaneously  with  the  execu- 
tion of  the  note  and  before  its  delivery,  deems  them  to  be  a 
part  of  the  note,  and  therefore  concludes  that  the  denial 
of  the  execution  of  the  note  put  the  indorsements  in  issue. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded  for  a  new  trial. 

Burch,  Mason,  Porter,  Smith,  Graves  and  Benson,  JJ., 
concurring. 

Johnston,  C,  J.,  dissenting. 


EFFECT  OF  INDORSEMENTS    OF    MEMORANDA  UPON  NEGO- 
TIABLE INSTRUMENTS  AT  THE  TIME  OF  EXECUTION. 
I.  Scope  of  Note,  432. 

II.  General  Rule  as  to  Effect  of  Indorsements. 

a.  In  General,  433. 

b.  As  Affected  by  Place  of  Indorsement,  434. 
ni.  Illustrations  and  Application  of  Rule. 

a.  Miscellaneous  Illustrations,  434. 

b.  Indorsements  not  Signed,  437. 

c.  Indorsements  Relating  to  Time  of  Payment,  439. 

d.  Indorsements  Relating  to  Place  of  Payment,  440. 

e.  Indorsements  Relating  to  Medium  of  Payment,  441. 
IV.  Presumption  as  to  Time  When  Indorsements  Were  Made. 

a.  In  Case  of  Indorsements  on  Margin,  443. 

b.  In  Case  of  Indorsements  on  Baek,  444. 

I.  Scope  of  Note. 
It  is  not  intended  to  discuss  in  this  note  the  effect  of  indorsements 
for  transfer.  That  subject  has  been  heretofore  considered  in  this 
series,  and  the  effect  of  indorsement  of  a  negotiable  instrument  by  a 
stranger  before  delivery  is  the  subject  of  a  monographic  note  to 
Cadwallnder  v.  Hirshfield,  72  Am.  St.  Eep.  C76,  and  there  the  cases 
from  all  the  ditYerent  states  bearing  upon  that  question  will  be  found 
collected.  The  decision  in  the  principal  case  involved  only  the 
question  v.iiether  the  indorsements  of  memoranda  of  credit  on  the 
back  of  a  negotiable  note  by  the  payee  at  the  time  the  note  was 
executed  was  to  be  regarded  as  a  substantive  part  of  the  note,  so 
that   a    V(.rified   denial   of   the   execution   of   the   note   itself,   without 
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specific  denial  of  the  indorsements  of  credit  on  the  back,  would  put 
in  issue  the  alteration  of  such  indorsements.  We  do  not  confine  our 
discussion  in  this  note  to  indorsements  of  memoranda  of  credit  only, 
nor  to  indorsements  on  the  back  of  a  negotiable  instrument,  but  sliall 
consider  generally  the  effect  of  all  indorsements  of  memoranda 
placed  upon  a  negotiable  instrument  at  the  time  of  its  execution  by 
either  of  the  parties  thereto,  whether  underwritten,  jdaccd  on  the 
margin,  or  indorsed  on  the  back  thereof. 

II.  General  Rule  as  to  Effect  of  Indorsements. 
a.  In  General. — Tlie  effect  to  be  given  contemporaneous  indorse- 
ments of  memoranda  on  negotiable  instruments,  which  restrict  or 
qualify  the  terms  of  the  paper,  though  given  much  consideration  by 
the  courts  in  former  years,  does  not  seem  to  have  been  before  them 
as  much  in  recent  years  as  would  be  expected.  The  rule  followed 
in  the  principal  case  (ante,  p.  428)  and  quoted  from  2  American  and 
English  Encyclopedia  of  Law,  second  edition,  page  228:  "Generally 
speaking,  every  indorsement  or  memorandum  attached  to  a  writing 
with  the  knowledge  of  the  parties  at  the  time  of  its  cxrculion  is  as 
much  a  part  of  such  writing  as  if  it  had  been  contained  in  the  body 
of  the  instrument,"  is  uniformly  upheld,  but  we  mention  the  follow- 
ing cases  as  directly  in  point:  Seymour  v.  Farquhar,  93  Ala.  292, 
8  South.  466;  Hughes  v.  Fisher,  10  Colo.  383,  15  Pac.  702;  Van 
Zandt  V.  Hopkins,  15G  HI.  248,  37  N.  E.  845;  Elmore  v.  Higgins, 
20  Iowa,  250;  State  v.  Stratton,  27  Iowa,  420,  1  Am.  Eep.  2S2;  Oska- 
loosa  College  v.  Hickok,  46  Iowa,  237;  Ileaton  v.  Ainley,  108  Iowa, 
112,  78  N.  W.  798;  Kurth  v.  Farmers'  etc.  Bank,  77  Kan.  475,  ante, 
p.  428,  94  Pac.  798,  15  L.  R.  A.,  N.  S.,  612;  Farmers'  Bank  of 
Kentucky  v.  Ewing,  78  Ky.  264,  39  Am.  Rep.  231;  Johnson  v.  Heagan, 
23  Me.  329;  Jones  v.  Fales,  4  Mass.  245;  Springfield  Bank  v.  Mar- 
rick,  14  Mass.  322;  Banard  v.  Cushing,  45  Mass.  (4  Met.)  230,  38  Am. 
Dec.  362;  Shaw  v.  First  Methodist  Episcopal  Soc,  49  Mass.  (8  Met.) 
223;  Costelo  v.  Crowell,  127  Mass.  293,  34  Am.  Eep.  367;  Wait  v. 
Pomeroy,  20  Mich.  423,  4  Am.  Rep.  395;  Key  v.  Cross,  23  Miss. 
(1  Cush.)  598;  Bay  v.  Shrader,  50  Miss.  326;  Missouri  Pac.  Ey.  Co. 
V.  Levy,  17  Mo.  App.  501;  Kalamazoo  National  Bank  v.  Clai'k,  52 
Mo.  App.  593;  Black  v.  Epstein,  93  Mo.  App.  439,  67  S.  W.  736; 
Polo  Mfg.  Co.  V.  Parr,  8  Neb.  379,  30  Am.  Rep.  830,  1  N.  W.  312; 
Grimison  v.  Russell,  14  Neb.  521,  45  Am.  Rep.  120,  16  X.  W.  819; 
Specht  V.  Beindorf,  56  Neb.  553,  76  N.  W.  1039.  42  L.  R.  A.  429; 
Gerrish  v.  Glines,  56  N.  H.  9;  Benedict  v.  Cowden,  49  N.  Y.  396.  10 
Am.  Rep.  382;  Dinsmore  v.  Duncan,  57  N.  Y.  573,  15  .Vm.  Rep. 
534;  Iron  City  Nat.  Bank  v.  McCord,  139  Pa.  52,  23  Am.  St.  Rep. 
166,  21  Atl.  143,  11  L.  R.  A.  539;  National  Bank  of  Commerce  v. 
Feeney,  12  S.  D.  136,  76  Am.  St.  Rep.  394,  SO  N.  W.  ISo.  46  L.  R.  A. 
732;  Henry  v.  Coleman,  5  Vt.  403;  Fletcher  v.  Blodgett,  16  Vt.  2C, 
42  Am.  Dec.  487;  Blake  v.  Coleman,  22  Wis.  416,  99  Am.  Dec.  53. 
Am.  St.  Rep.,  Vol.  127 — 28 
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b.  As  Affected  "by  Flsice  of  Indorsement. — In  applying  the  fore- 
going rule  it  seems  immaterial  whether  the  indorsement  is  made  on 
the  face  of  the  instrument  or  on  the  back  thereof.  Indeed,  in  many 
of  the  cases  it  is  expressly  stated  that  the  construction  of  the  instru- 
ment is  to  be  taken  from  the  whole  of  it,  as  well  from  the  words  on 
the  back  as  those  on  the  face:  Costello  v.  Crowell,  127  Mass.  293,  34 
Am.  Rep.  367;  Bay  v.  Shrader,  50  Miss.  326;  Missouri  Pac.  Ry.  Co. 
V.  Levy,  17  Mo.  App.  501;  Polo  Mfg.  Co.  v.  Parr,  8  Neb.  379,  30 
Am.  Eep.  830,  1  N.  W.  312;  Grimison  v.  Russell,  14  Neb.  521,  45 
Am.  Rep.  126,  6  N.  W.  819;  Dinsmore  v.  Duncan,  57  N.  Y.  573,  15 
Am.  Rep.  534;  Henry  v.  Colman,  5  Vt.  402;  Blake  v.  Coleman,  22 
Wis.  416,  99  Am.  Dec.  53;  and  the  following  illustrations  where  the 
effect  of  indorsements  of  memoranda  on  both  the  front  and  back  of 
negotiable  instruments  has  been  construed  will  serve  to  show  that 
the  general  rule  applies  equally  to  such  indorsements,  whether  they 
are  placed  beneath  the  signature  of  the  maker,  or  on  the  margin,  or 
indorsed  on  the  back  of  the  instrument. 

III.     Illustrations  and  Application  of  Eule. 

a.  Miscellaneous  Illustrations. — In  Seymour  v.  Farquhar,  93  Ala. 
292,  8  South.  466,  there  was  a  printed  indorsement  on  the  back  of  the 
note  at  the  time  it  was  executed  to  the  effect  that  the  title  and 
ownership  of  the  chattels  for  which  the  note  was  given  should  remain 
in  the  seller  and  payee  until  the  note  was  paid.  The  maker  defaulted 
as  to  part  of  the  amount  and  the  payee  sought  in  this  action  to 
recover  possession  of  the  property.  It  was  held  that  the  printed 
memorandum  on  the  back  of  the  note  was  as  much  a  part  of  the 
instrument  to  all  intents  and  purposes  as  if  it  had  been  set  forth  in 
the  body  thereof,  and  therefore  could  not  be  contradicted  by  parol 
testimony. 

In  Van  Zandt  v.  Hopkins,  151  111.  248,  37  N.  E.  845,  at  the  foot 
of  the  note  and  below  the  signature  of  the  maker  was  indorsed 
"ctf.  of  stock  #113  for  50  shares  of  stock  of  the  Hopkins  Manu- 
facturing Co.,  to  be  surrendered  on  the  payment  of  this  note."  It  was 
held  that  this  memorandum  formed  a  part  of  the  contract  and  there- 
fore rendered  tlie  note  non-negotiable.  In  Elmore  v.  Iliggins,  20 
Iowa,  250,  the  note  sued  on  was  secured  by  mortgage.  A  contempora- 
neous indorsement  had  been  made  by  the  parties  on  the  back  of  the 
note:  "The  Avithin  mentioned  note  is  confined  to  a  certain  mortgage 
of  even  date,  given  by  Amundo  D.  Higgins  and  Mary  T.  Iliggius  to 
Waldo  J.  Elmore."  The  ccmrt  expressed  tlie  opinion  that  it  was  an 
elementary  proposition  that  in  construing  the  contract  the  note  and 
indorsement  and  mortgage  were  to  be  taken  Ly  the  corners  and 
effect  given  to  every  expression  when  that  could  be  fairly  done;  and 
held  that  the  indorsement  became  a  part  of  the  note,  and  that  the 
payee  was  confined  in  his  remedy  to  a  foreclosure  of  the  mortgage 
and  was  not  entitled  to  a  personal  judgment.  This  case  is  referred 
to  in  the  later  c:!se  of  Heaton  v.  Ainley,  108  Iowa,  112,  78  N.  W.  798, 
where  an  indorscnteut  on  the  back  of  a  note,  when  it  was  delivered. 
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"It  is  hereby  agreed  that  this  note  is  not  transferable,  and  thut  it  is 
given,  together  with  the  mortgage  securing  the  same,  only  for  the 
purpose  of  securing  C.  H.  Ainley  against  any  and  all  loss  the  said 
Ainley  sustains  by  reason  of  any  act,  indorsement  or  signing  of  any 
notes,  bonds,  or  other  papers,"  was  held  to  be  as  much  a  part  of  the 
note  as  though  incorporated  in  the  body  of  it. 

In  Barnard  v.  Gushing,  45  Mass.  (4  Met.)  230,  38  Am.  Dec.  3G2, 
contemporaneous  with  the  execution  of  a  note,  the  piomisees  indorsed 
at  the  foot  thereof,  "We  agree  not  to  compel  payment  for  the 
amount  of  this  note,  but  to  receive  the  same  when  convenient  for 
the  promisors  to  pay  it."  This  indorsement  was  held  to  be  a  part 
of  the  note,  and  it  was  further  held  that  no  action  could  ever  be 
maintained  on  the  note.  So  far  as  this  decision  holds  that  the  in- 
dorsement was  a  part  of  the  note,  it  is  in  line  with  practically  all  the 
earlier  decisions  of  that  state,  but  we  doubt  if  the  ruling  that  no 
action  can  ever  be  maintained  on  such  a  note  can  be  sustained.  It 
seems  to  us  that  the  convenience  of  the  maker  could  not  be  extended 
in  law  beyond  a  reasonable  time.  This  question,  however,  is  not 
necessary  to  our  present  discussion,  and  we  reserve  it  for  future  con- 
sideration. 

In  Costello  v.  Crowell,  127  Mass.  293,  34  Am.  Eep.  367,  the  note 
bore  a  contemporary  indorsement  on  the  margin,  "Given  as  collateral 
security  with  agreement."  As  to  the  effect  to  be  given  this  indorse- 
ment the  court  said:  "It  is  settled  by  an  uninterrupted  series  of 
decisions  that  any  language  put  upon  any  portion  of  the  face  or 
back  of  a  promissory  note,  by  the  maker  of  it  before  delivery,  is  a 
part  of  the  contract";  hence  it  was  held  that  the  note  was  not  nego- 
tiable. In  Key  v.  Cross,  23  Miss.  598,  plaintiffs  brought  an  action 
of  debt  founded  on  a  note  executed  by  defendants,  who  at  the  time 
of  its  execution  were  the  administrator  and  administratrix  with  the 
will  annexed  of  a  deceased  person.  At  the  time  the  note  was  exe- 
cuted one  of  the  payees  indorsed  in  writing  on  the  note,  "Memoran- 
dum— The  within  note  is  not  binding  on  G.  W.  Key  and  .lane  Ann 
Key  individualiv,  but  is  an  estate  debt."  Plaintiff  obtained  judgment 
in  the  lower  court,  but  this  was  reversed  on  appeal,  the  chief  justice 
saying:  "Upon  well-settled  doctrine,  the  memorandum  thus  imlorsed, 
if  it  were  designed  by  the  parties  that  it  should  constitute  an  integral 
part  of  the  bill  single,  becomes  so  as  effectually  as  if  ttie  terms  of 
the  memorandum  had  been  embodied  in  the  bill  itself."  It  doe^  not 
appear  from  the  opinion  in  this  case  whetlier  tlie  indorsement  was 
placed  on  the  margin,  at  the  foot,  or  on  the  baeiv  of  the  note,  this 
question  seemingly  not  having  been  considered  as  having  any  im- 
portant bearing  in  applying  the   principle  invo!\-eJ. 

In  Kalamazoo  Nat.  Bank  v.  Clark,  52  Mo.  Api'.  .J!i3,  the  defendant 
had  given  a  windmill  company  his  negotiable  notes  for  the  piirehn-e 
price  of  a  windmill.  These  notes  had  been  assi:.'ncd  to  the  '.dainti:!'. 
The  defendant  pleaded  non  est  factum.  The  n(  ti  <  iutrndm-cd  in  i  vi- 
dence  contained  no  indors'^niert^;.  Pefcrdan*"  ilM  nor  (!■  r:y  th.';t  tlo^ 
signature   to   the   notes   was  his  own,   but   claiuied   that   the   notes,   on 
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the  face  the  same  as  these,  which  he  signed  and  gave  to  the  windmill 
company  had  a  written  indorsement  on  the  back  thereof,  "In  case 
the  Phillips  &  Bigelow  Windmill  Company  failed  to  make  the  wind- 
mill give  satisfaction  the  notes  were  to  be  null  and  void."  The  jury 
were  instructed,  in  effect,  that  if  the  plaintiff  purchased  the  notes 
in  good  faith  for  value,  before  maturity  and  without  notice  of  any 
irregularity,  the  plaintiff  should  recover,  unless  they  believed  that 
at  the  time  of  signing  the  notes  the  foregoing  indorsement  was 
placed  on  the  back  thereof.  Verdict  went  for  defendant  and  plain- 
tiff appealed.  It  was  held  that  the  indorsement  pleaded  and  proved 
by  defendant  was  not  a  prior  or  contemporaneous  agreement,  but  a 
part  of  the  note,  and  that  the  defendant  was  no  more  bound  for 
the  notes  than  if  they  were  total  forgeries.  Likewise  in  Grimison 
V.  Eussell,  14  Neb.  521,  45  Am.  Eep.  126,  16  N.  W.  819,  contempo- 
raneously with  the  execution  of  a  note  negotiable  in  form  there 
was  indorsed  on  the  back  thereof  and  signed  by  the  parties,  "This 
note  is  to  be  binding  upon  the  signers  only  on  the  following  condi- 
tion: That  a  certain  note  for  (103. lOj  one  hundred  three  10-100  dol- 
lars, signed  by  W.  Wright  and  G.  H.  Wells,  and  made  payable  to 
Wells  &  Nieman,  of  Schuyler,  Neb.,  be  not  paid."  It  was  held  that 
this  indorsement  must  be  taken  as  a  part  of  the  note,  the  same  as 
though  it  were  written  on  its  face  and  above  the  signature,  and 
consequently  by  reason  of  this  indorsement  the  note  was  rendered 
non-negotiable.  So,  also,  in  the  later  case  of  Western  Mfg.  Co.  v. 
Rogers,  54  Neb.  456,  74  N.  W.  849,  plaintiff  sued  on  a  note  negotiable 
in  form  upon  which  the  payee  had  indorsed  at  the  time  the  note  was 
made,  "This  note  is  given  for  6  mowers  and  2  hay  rakes  on  hand  with 
J.  J.  &  B.  J.  Rogers,  Oct.  1,  1891.  The  same  are  to  be  sold  by  said 
J.  J.  &  B.  J.  Rogers  during  the  season  of  1892,  and  at  the  maturity 
of  this  note  we  are  to  accept  in  payment  of  the  same  their  notes 
due  on  the  average  time  on  which  said  mowers  and  rakes  were  sold." 
This  indorsement  Avas  held  to  be  a  part  of  the  contract,  and  conse- 
quently it  was  error  to  permit  oral  testimony  on  behalf  of  the  defend- 
ant that  it  was  the  distinct  agreement  between  the  parties  when 
the  note  was  executed  that  defendants  would  not  have  to  pay  the 
same  if  the  goods  were  not  sold,  as  such  testimony  would  tend  to 
contradict  the  written  indorsement. 

In  Garrish  v.  Glines,  56  N.  H.  9,  the  defendant  had  given  to  plain- 
tiff's assignor  a  negotiable  promissory  note  at  the  bottom  of  which 
was  the  indorsement,  "Condition.  This  note  is  given  on  the  follow- 
ing conditions:  W.  F.  Glines,  of  the  tirst  part,  agrees  to  work  his 
territory  faithfully  and  well;  and  O.  J.  Stickles  &  Co.  of  the  second 
part,  agree  if  W.  F.  Glines,  of  the  first  part,  does  not  make  one 
thousand  dollars  over  and  above  what  he  pays  for  said  territory, 
then  the  above  note  is  void  and  of  no  effect.  (Signed)  O.  J.  Stickles 
&  Co.  W.  F.  Glines."  Subsequently  this  indorsement  was  torn  off 
from  the  note,  and  plaintiff  purchased  the  note  for  value  before 
maturity  without  notice  of  the  indorsement.  It  was  insisted  by  plain- 
tiff's counsel  that  the   note  and  the  indorsement   of-  the   condition  at 
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the  bottom  thereof  were  distinct  contraots,  but  this  contention  ■wag 
not  sustained,  and  it  was  held  that  the  note  and  indorsement  were 
parts  of  a  single  entire  contract,  and  the  fraudulent  removal  of  the 
condition  rendered  the  note  unenforceable  in  the  hands  of  a  bona 
fide  holder. 

In  Iron  City  National  Bank  v.  McCord,  139  Pa.  52,  23  Am.  St.  Eep. 
166,  21  Atl.  143,  11  L.  R.  A.  559,  the  action  was  brought  upon  an 
order  drawn  by  defendant  as  a  bank.  The  order  had  been  given  by 
the  defendant  to  one  Quinn,  a  contractor,  for  a  balance  claimed  to 
be  due  him  for  the  erection  of  certain  buildings  on  defendant's  sepa- 
rate estate,  she  being  assured  that  all  materialmen  and  subcontractors 
liad  been  settled  with,  and  no  liens  could  be  filed  against  the  build- 
ings. Upon  the  margin  at  the  top  of  the  check  was  indorsed  in  print 
the  words,  "Return  notice  ticket  with  this  order,"  while  on  the  murgin, 
at  the  bottom  was  indorsed,  "Deposit  book  must  be  at  bank  before 
money  can  be  paid."  Quinn  indorsed  this  order  to  plaintiff,  who 
sought  by  this  action  to  enforce  payment  thereof.  The  defense  was 
that  Quinn's  representations  that  the  materialmen  and  subcontractors 
iiad  been  paid  were  untrue,  and  that  liens  amounting  to  about  one- 
'.alf  of  the  amount  called  for  by  the  order  had  been  filed  against 
defendant's  buildings.  The  question  thus  raised  was  whether  the 
above  indorsement  on  the  order  rendered  it  non-negotiable  so  that 
this  defense  would  avail  against  Quinn's  indorser.  Plaintiff  recov- 
ered judgment  for  the  amount  of  the  order,  less  the  amount  of  the 
iicus  and  costs  thereon,  and  the  supreme  court  allowed  this  judgment 
to  stand  upon  the  theory  that  that  was  the  amount  which  could  have 
been  recovered  if  Quinn  had  been  made  the  legal  plaintiff,  and  there- 
I'ore  substantial  justice  had  been  done.  It  was  held,  however,  that  the 
effect  of  the  indorsements  was  to  restrain  or  qualify  the  otherwise 
general  operation  of  the  order  and  destroyed  its  negotiability,  and 
that  technically,  the  plaintiff  was  not  entitled  to  recover.  "It  is 
well  settled,"  said  the  court,  "that  anything  written  or  printed  on  a 
negotiable  instrument  prior  to  its  issuance  by  the  maker,  relating  to 
the  subject  matter  of  the  instrument,  and  tending  to  restrain  or 
qualify  it,  must  be  regarded  as  a  part  of  the  contract  intended  to  be 
evidenced  thereby." 

b.  Indorsements  not  Signed. — There  are  cases  which  apply  the  rule 
that  indorsements  on  negotiable  instruments  made  contemporaneously 
with  the  execution  are  to  be  regarded  as  a  part  of  the  contract,  to 
indorsements  which  have  not  been  signed  by  either  of  the  parties. 
Such  was  the  case  in  Seymour  v.  Farquhar,  93  Ala.  292.  8  South.  46fi, 
where  there  was  an  unsigned  printed  memorandum  on  the  back  of  the 
note  stipulating  that  the  title  to  the  chattels  for  whicli  the  note  was 
given  should  remain  in  the  payee  until  t!ie  note  was  [laid.  Likewise 
in  Farmers'  Bank  of  Kentucky  v.  Ewing,  7S  Ky.  20 1.  39  Am.  Rep.  2".  1. 
it  was  held  that  the  printed  words,  "The  indorscrs  waive  preseii;iii<Mit, 
protest,  and  notice  of  dishonor,"  on  the  back  of  a  note  were  a  jiait 
of  the  contract  of  indorsement,  although  not  siofnod  l\v  tho  ir.d  'r^i-^v. 
who  was  also  the  payee.     Said  the  cuurt:  "If  the  words  ri-lioil  on  ;i.s  a 
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waiver  of  the  rights  of  the  indorser  had  been  written  by  the  latter 
at  the  time  it  was  discounted  by  the  bank,  there  can  be  no  doubt  but 
that  it  must  be  regarded  as  constituting  a  part  of  the  contract,  and 
if  so,  we  see  no  reason  why  the  printed  matter,  if  on  the  paper  at 
the  time  he  indorsed  and  discounted  it  to  the  bank,  should  not  have 

the    same    effect Daniel    on    Negotiable    Instruments    says,    'It 

seems  that  the  purport  of  the  instrument  is  not  only  to  be  collected 
from  the  four  corners,  but  from  the  eight  corners;  a  memorandum  on 
the  back  affecting  its  operation  being  regarded  the  same  as  if  written 
on  the  face.'  While  this  may  be  stating  the  rule  too  broadly,  it  must 
nevertheless  be  presumed  that  the  parties  regarded  the  printed  mat- 
ter as  part  of  the  contract,  so  far  as  it  affects  the  indorser,  and  as 
a  waiver  of  the  latter's  right  to  notice." 

In  Grimsnn  v.  Russell,  14  Neb.  521,  45  Am.  Eep.  126,  16  N.  W.  819, 
it  was  held  that  an  indorsement  on  the  back  of  a  note  that  it  would 
be  binding  upon  the  signers  only  on  certain  specified  conditions  must 
be  taken  as  a  part  of  the  contract,  "the  same  as  though  it  were  writ- 
ten on  its  face  and  above  the  signature  ....  even  had  the  memo- 
randum not  been  signed";  and  to  the  same  effect  is  Missouri  Pac.  Ry. 
Co.  V.  Levy,  17  Mo.  App.  501,  and  also  Kalamazoo  Nat.  Bank  v.  Clark, 
52  Mo.  App.  593.  This  doctrine  was  also  applied  in  Benedict  v.  Cow- 
den,  49  N.  Y.  396,  10  Am.  Eep.  382,  where  one  who  applied  to  become 
an  agent  for  certain  machinery  gave  his  employer  a  note  with  an 
unsigned  indorsement  at  the  bottom,  "the  above  note  to  be  paid  from 
the  profits  of  machines  when  sold."  In  holding  that  this  indorsement, 
though  not  signed  by  either  of  the  parties,  was  a  substantive  part  of 
the  note,  the  court  based  its  decision  on  the  fact  that  it  clearly  ap- 
peared from  the  evidence  submitted  that  the  indorsement  was  in  con- 
formity with  the  understanding  of  the  parties  at  the  time  the  note 
was  executed,  and  moreover,  that  failure  to  sign  the  indorsement  was 
explained  by  the  fact  that  there  was  not  sufficient  room  on  the  note 
below  the  indorsement  to  permit  of  a  signature.  Thus  it  will  be  seen 
that  this  case  does  not  squarely  hold  that  under  all  circumstances  an 
unsigned  indorsement  on  either  the  face  or  back  of  a  note  is  to  be 
regarded  as  a  constituent  part  of  it. 

The  case  of  Blake  v.  Coleman,  22  Wis.  415,  99  Am.  Dec.  53,  affords 
another  illustration  where  an  unsigned  indorsement  was  held  to  be  a 
part  of  the  note  when  explained  by  oral  testimony.  The  note  in  this 
case  was  on  its  face  a  promissory  note  in  the  usual  form,  with  the 
defendant  as  maker  and  the  plaintiff  as  payee;  but  was  indorsed  on 
the  back  witliout  date  or  signature,  "The  conditions  of  the  within  note 
are  as  follows:  L.  S.  Blake  or  bearer  is  not  to  ask  or  expect  payment 
of  said  note  until  his,  Colemairs.  old  mill  is  sold  for  a  fair  price." 
The  defendant  objected  to  the  aduiissiou  of  the  note  in  evidence,  but 
his  oljjection  was  overruled.  lie  testified  that  the  indorsement  was 
made  before  the  note  was  signed;  that  it  was  giveu  for  a  fanning-mill 
bought  by  him  from  the  plaintiff,  and  that  he  had  an  old  fanning-mill 
at  tlie  time  hr-  made  the  note.  lie  also  offered  to  show  by  parol  that 
it    was   agreed   that    the   plaintiff   should   dispose   of   the   old   mill;   but 
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that  it  had  not  been  disposed  of  and  the  plaintiff  had  never  offered 
to  dispose  of  it.  This  evidence  was  rejected  by  the  lower  court  upon 
the  ground  that  it  tended  to  vary  the  terms  of  the  written  instrument, 
and  judgment  went  for  the  plaintiff.  In  reversing  this  judgment  the 
supreme  court  said:  "The  court  below  erred  in  holding  that  the  instru- 
ment on  which  the  action  was  brought  was  not  affected  by  the  in- 
dorsement on  the  back,  but  was  admissible  as  a  mere  promissory  note. 
It  may  be  shown  by  parol  that  the  indorsement  was  on  the  note  at 
tlie  time  it  was  signed.  And  that  being  so,  it  became  part  of  it,  and 
turned  it  into  a  mere  agreement." 

The  other  cases  wo  have  cited  as  sustaining  the  rule  that  an  un- 
signed indorsement,  even  if  on  the  back  of  a  note,  is  to  be  regarded 
as  a  part  of  the  contract,  do  not  make  their  rulings  dependent  upon 
the  circumstances  of  the  case,  disclosed  by  proof,  as  in  the  New  York 
and  Wisconsin  cases  last  mentioned,  but  apparently  base  their  deci- 
sions solely  on  the  ground  tliat  any  writing  or  printing,  although  not 
signed,  which  is  on  a  note  at  the  time  of  its  execution,  must  be  pre- 
sumed in  law  to  be  regarded  by  the  parties  as  a  part  of  the  contract. 
But  it  seems  to  us  that  the  New  York  and  Wisconsin  cases  which 
based  their  opinions  not  on  any  legal  presumption,  but  upon  the  in- 
tention of  the  parties  as  disclosed  by  parol  testimony  is  the  safer  and 
better  method,  especially  when  an  indorsement  is  in  print  and  appears 
on  the  back  of  a  note,  it  would  look  as  if  some  proof  should  be  re- 
quired to  show  that  the  maker's  attention  was  directed  to  it  before 
he  signed  the  instrument. 

c.  Indorsements  Relating  to  Time  of  Pajrment. — In  Heywood  v. 
Perrin,  27  Mass,  (10  Pick.)  228,  20  Am.  Dec.  518,  at  the  bottom  of  a 
promissory  note  payable  on  demand  was  an  indorsement  "one-half  to 
be  paid  in  12  months,  the  balance  in  24  months."  Suit  was  brought 
on  the  note  after  the  expiration  of  twelve  months  from  its  date  but 
before  the  end  of  twenty-four  months.  It  appeared  on  the  trial  that 
the  indorsement  was  entered  before  the  note  was  delivered  to  the 
payee  by  the  maker.  It  was  held  that  the  indorsement  was  a  part 
of  the  note  and  consequently  that  judgment  could  be  rendered  for  only 
one-half  of  the  amount  of  the  note.  So.  too,  in  Bay  v.  Shrader,  50 
Miss.  32G,  the  suit  was  upon  a  note  for  five  hundred  dollars  due  .Tan- 
uary  1,  1S72.  The  defendant  pleaded  that  at  the  time  the  note  was 
executed,  the  original  engagement  was  changed  by  indorsing  on  the 
back  of  the  note  that  he  was  to  pay  two  hundred  and  fifty  dollars 
on  the  1st  of  January,  1872,  and  two  hundred  and  fifty  dollars  on  the 
1st  of  January,  1873,  and  that  this  indorsement  had  been  fraudulently 
erased  or  effaced  so  as  to  make  it  appear  that  the  entire  amount  was 
due  January  1,  l'>72.  It  was  said  by  tlie  court  thr.t  if  the  indorse- 
ment was  made  before  or  at  tlie  time  of  the  exucuti.m  of  the  note, 
it  may  be  a  paved  of  it,  and  control  it  in  some  i!n;)oriant  particular. 
The  plea  in  tliis  case,  however,  was  not  sustained  for  the  reason  lii.-.C 
defendant  failed  to  Eatisfactorily  csfaiiiish  by  e\"iucr.ce  tliat  the  in- 
dorsement was  made  conteinp'Tan'- insly  \-,;;Ii  or  In  fir.-'  tiie  nM-r.  \',:is 
executed,   the   court    saving:    "If   such   iui'mo!ai:.ia   are   at    the   foot    vv 
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on  the  back  of  the  note  or  other  instrument,  when  executed,  they  con- 
stitute a  part  of  the  contract.  But  being  diseonnectcd  from  the  body 
of  the  instrument  to  wliich  the  maker's  name  is  signed,  it  forms  no 
original  part  of  it,  until  shown  to  have  been  upon  it  when  executed." 

In  Black  v.  Epstein,  93  Mo.  App.  459,  67  S.  W.  736,  a  memorandum 
at  the  bottom  of  a  note  below  the  signature  agreeing  that  the  amount 
should  be  paid  in  three  separate  payments  at  different  stated  times 
was  held  to  be  as  much  a  part  of  the  note  as  if  written  in  the  body 
of  it.  But  while  the  above  cases  show  that  the  general  rule  hereto- 
fore given  is  applied  to  indorsements  which  relate  to  time  of  payment, 
it  must  be  observed  that  the  rule  does  not  apply  to  those  cases  when 
the  contract  is  perfect  without  the  indorsement,  and  it  contradicts 
the  plain  unambiguous  terms  of  the  contract,  and  was  apparently 
made  out  for  reference  or  convenience.  Thus  in  Fisk  v.  McNeal,  23 
Neb.  726,  8  Am.  St.  Eep.  162,  37  N.  W.  616,  action  was  brought  upon 
a  promissory  note  in  the  following  form:  "$50.  Franklin  Grove,  111., 
July  1st,  1878.  Ten  days  after  date,  I  promise  to  pay,"  etc.  On  the 
lower  margin  of  the  note  was  indorsed  at  the  time  the  note  was  exe- 
cuted, "Due  Sept.  30,  1878."  The  action  was  commenced  within  five 
,  years  from  the  date  of  maturity  as  stated  in  the  indorsement,  but 
after  five  years  from  the  date  of  maturity  mentioned  in  the  body  of 
the  instrument.  It  was  held  that  the  note  matured  ten  days  after  its 
date  and  the  defendant's  plea  of  the  statute  of  limitations  was  sus- 
tained. The  court  was  evidently  of  the  opinion  that  in  such  indorse- 
ments as  this,  the  same  rule  should  be  applied  as  in  the  case  of  mar- 
ginal figures,  which  are  always  controlled  by  the  written  language  of 
the  instrument  when  such  language  is  not  ambiguous,  for  the  chief 
justice  said:  "It  cannot  be  said,  as  a  matter  of  law,  that  the  marginal 
note  or  memorandum  could  any  more  control  the  body  of  the  note 
than  could  the  marginal  figures,  when  different  from  the  amount  ex- 
pressed in  the  body,  or  Vi^ritten  portion  of  the  note,  control  the  amount 
which  a  holder  would  be  entitled  to  upon  payment  or  judgment." 
Likewise  in  Dark  v.  Middlebrook  (Tex.  Civ.  App.),  45  S.  W.  963,  the 
note  was  dated  June  30,  1892,  and  payable  "six  months  after  date." 
A  contemporaneous  indorsement  at  the  foot,  below  the  signature,  "Due 
Dec.  3d,  1892,"  was  held  to  be  no  part  of  the  note  and  not  to  control 
the  allegation  that  the  note  was  executed  on  .Tune  30,  1892. 

d.  Indorse^.r.ents  Relating  to  Place  of  Payment. — It  was  long  ago 
decided  by  the  supreme  court  of  the  United  States  that  presentment 
and  demand  were  not  necessary  in  order  to  charge  the  maker  of  a 
promissory  note  or  the  acceptor  of  a  bill,  payable  at  a  particular  time 
and  place:  Wallace  v.  McCoiinoll,  38  U.  S.  (i;5  Pet.)  136,  10  L.  ed.  95. 
This  ruling  was  based  on  the  theory  tliat  the  maker  or  acceptor  can 
always  protect  himself  against  costs  and  damages  by  showing  that 
he  was  at  the  place  designated  for  payment  when  the  obligation  was 
due,  ready  to  pay,  but  that  the  holder  was  not  there  to  receive  the 
money.  The  court  recognized,  however,  that  this  rule  docs  not  apply 
when  an  indorser  is  sought  to  be  charged,  nor  to  the  maker  or  ac- 
ceptor when   no   time  of  payment  is  fixed  by  the   instrument,  as,  for 
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example,  a  note  payable  on  demand,  for  the  reason  that  there  is  no 
cause  of  action  until  demand  is  made,  and  the  maker  could  not  dis- 
charge himself  bj  plea  of  tender  and  readiness  to  pay,  the  note  not 
being  due  until  demanded.  The  question,  therefore,  of  the  effect  of 
contemporaneous  indorsements  on  negotiable  instruments,  in  so  far  as 
indnrsers  are  concerned,  or  where  no  time  of  payment  is  fixed  by  the 
body  of  the  instrument,  is  an  open  one,  and  there  would  seem  to  be 
no  reason  why  the  general  rule  relating  to  contemporaneous  indorse- 
ments which  restrict  or  qualify  the  terms  of  a  note  in  other  respects 
should  not  equally  apply  when  such  indorsements  are  relative  to  the 
place  of  payment.  We  have  been  able,  however,  to  find  but  one  case 
where  the  effect  of  contemporaneous  memoranda  upon  an  indorser  has 
been  considered. 

In  Tuckerman  v.  Hartwell,  3  Greenl.  (Me.)  147,  14  Am.  Dec.  225, 
the  acce]itor  of  a  bill  of  exchange,  at  the  time  of  his  acee[)tance,  in- 
dorsed at  the  bottom  of  the  bill  a  memorandum  designating  a  particu- 
lar place  of  payment.  In  a  suit  by  the  drawee  and  indorser  against 
the  drawer,  it  was  held  that  the  memorandum  as  to  the  place  of  pay- 
ment was  a  part  of  the  bill,  and  as  no  due  demand  of  payment  had 
been  made  upon  the  acceptor  at  such  place,  a- verdict  for  the  defend- 
ant was  upheld.  The  court  was  of  opinion  that  the  drawee  was  not 
bound  to  receive  a  qualified  acceptance  restricting  the  payment  to  a 
particular  place,  yet  having  done  so,  it  was  as  much  a  part  of  the 
contract  between  him  and  the  acceptor  as  if  it  was  inserted  in  the  bill 
itself,  and  said:  "And  when  this  restriction  or  qualification  is  in  the 
form  of  a  memorandum,  and  is  by  all  parties  considered  as  a  qualifi- 
cation, why  should  it  not  be  considered  as  a  part  of  the  contract,  and 
as  binding  on  all  parties  assenting  to  the  same,  as  if  inserted  in  the 
body  of  the  bill  or  note.  To  make  a  distinction  seems  to  be  to  give 
as  much  importance  to  a  shadow  as  a  substance." 

In  one  other  case  the  effect  of  a  contemporaneous  indorsement  on 
a  note  relative  to  the  place  of  payment  has  been  passed  upon.  The 
point  to  be  decided  in  this  case,  however,  was  not  the  effect  of  such 
indorsement  upon  the  indorser,  but  upon  the  jurisdiction  of  the  court. 
The  action  was  brought  in  Pottawattamie  county,  Iowa,  on  a  note 
dated  at  Council  Bluffs,  Iowa,  although  signed  by  the  defendant  in 
Crawford  county,  and  his  postoffice  was  given  as  Dow  City,  which  is 
in  Crawford  county.  The  note  was  payable  at  "the  First  National 
Bank,"  and  there  was  no  other  designation  of  the  place  of  payment 
in  the  body  of  the  instrument,  but  on  the  margin  of  the  note  was 
printed  the  memorandum,  "Corner  Main  street  and  First  ave."  The 
question  was  whether  the  note  was  payable  in  Pottawattamie  county 
or  in  Crawford  county.  If  in  the  former  the  court  had  jurisdiction, 
but  otherwise  not.  It  was  held  that  the  memorandum  indorsed  on  the 
margin  was  no  part  of  the  note,  and  defendant's  plea  to  the  juri  =  ili<-- 
tion  was  held  properly  sustained:  Bailey  v.  Birkhot'er,  1-3  Iowa,  o9, 
98  N.  W.  594. 

e.  Indorsements  Relating  to  Medium  of  Payment. — A  leading  ease 
in  which   the   general   rule   was   applied   to   an   indorsement   of   menu- 
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raudum  relating  to  the  medium  of  payment,  is  that  of  Jones  v.  Fales, 
4  Mass.  245.  This  case  was  decided  in  1808,  and  is  cited  by  nearly 
all  the  cases  which  uphold  the  general  rule  above  announced.  The 
note  sued  on  in  this  case  was  for  six  hundred  and  eighty  dollars,  and 
was  in  the  usual  form  of  a  negotiable  promissory  note.  Below  the 
body  of  the  note  in  the  left-hand  corner  was  written  the  words,  "For- 
eign Bills."  The  question  arose  whether  these  words  rendered  the 
bill  non-negotiable.  In  reaching  the  conclusion  that  the  note  was  not, 
in  its  original  creation,  a  note  for  the  absolute  payment  of  cash,  and 
so  was  not  negotiable,  the  court  said:  "The  next  question  is,  whether 
these  words,  thus  written  and  placed,  are  a  part  of  the  promisor's  con- 
tract. There  is  no  evidence  by  whom  the  body  of  the  note  was  writ- 
ten, or  whether  these  questionable  words  were  inserted  before  or  after 
the  signature  or  by  the  promisor  or  promisee.  I  can,  therefore,  rea- 
son only  from  the  face  of  the  note.  And  it  is  a  reasonable  conclu- 
sion, that  they  must  all  be  taken  to  be  the  words  of  the  maker  of  the 
note,  written  before  it  was  delivered  to  the  promisee,  and  not  the 
words  of  the  promisee,  assuring  to  the  promisor  any  honorary  or  legal 
indulgence,  either  absolute  or  conditional.  If  they  are  the  words  of 
the  promisor,  they  must  be  considered  either  as  idle  words,  or  as  a 
part  of  the  promise  to  which  he  gave  his  signature;  or  as  a  subsequent 
memorandum,  explanatory  of  the  manner  in  which  the  promise  was 
to  be  performed.  I  am  not  authorized  to  consider  them  as  words 
without  meaning;  and  I  do  not  think  it  material  whether  they  were 
part  of  the  original  contract,  or  added  in  explanation  of  it.  For  when 
the  promisee  took  the  note  with  these  words  on  it,  he  was  subject 
to  the  explanation  in  the  memorandum,  if  it  was  one,  as  much  as  he 
would  be  bound  by  these  words,  if  they  were  a  part  of  the  promise. 
The  words  may  secure  a  benefit  to  the  promisor,  and  I  consider  him 
as  sti])ulating  that  the  money  might  be  paid  in  foreign  bills;  and  I 
consider  the  promisee,  by  taking  the  note  thus  written,  as  agreeing 
to  the  stipulation.  And  I  can  have  no  doubt,  if,  on  the  day  of  pay- 
ment, the  promisor  had  tendered  to  the  promisee  foreign  bills  in  pay- 
ment, and  they  had  been  refused,  that  this  tender  and  refusal  might 
have  bt'cn  well  pleaded  to  a  subsequent  action  upon  the  note."  This 
case  was  later  ret'orred  to  in  President  etc.  of  Springfield  Bank  v. 
JMervick,  14  IMass.  322,  wliere  it  was  held  that  the  words  "in  facilities" 
indorsed  at  the  bottom  of  a  note  negotiable  in  form  were  an  essential 
]3art  of  the  contract  so  as  to  render  the  promisor  liable  only  for  the 
value  of  the  note  in  facilities. 

In  (iift  v.  Hall,  20  Tenn.  (1  Humph.)  4S0,  on  a  promissory  note 
usual  ill  furni  I'tir  se\"fu  liundred  dollars  was  indnrsod  at  the  bottom 
ti.i'  wolds,  '•r-)ra:idoii  ni(nu'}-."  In  overruliug  a  lUiuuiTci'  to  the  com- 
]ilai!it  the  ruurt,  speaking  of  the  eH'oct  of  the  indorsed  words,  "Bran- 
dii!;  niMe.ey,"  said:  "^\'lu■tller  they  foi'in  a  |iai-r  of  the  eoiHrart  depi'iids 
up'in  tl.i'  I'ai-i  as  to  wliether  they  were  int  rodu.ed  at  the  time  of  mak- 
ing it  or  sii --ciiKM'.tly;  if  subsequently,  the  contract  is  not  varied  by 
them,  am!  'i'-hl  will  not  lie.  l\(iW  to  settle  this  mion  a  demurj'er  ]u'e- 
cludes    an    iiiNesiigation    of    the    fact It    is    impossible    for    the 
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court  to  judge  npon  inspection  whether  these  words  are  a  part  of  the 
contract;  we  have  before  us  nothing  but  a  copy,  and  even  if  we  had 
the  original  we  do  not  perceive  how  our  opportunity  of  judging  upon 
it  would  be  bettered."  While  this  case  agrees  with  the  doctrine  of 
Jones  V.  Fales,  above  noted  (4  Mass.  245),  on  the  point  that  an  in- 
dorseuient  of  memorandum  as  to  the  medium  of  payment,  made  at 
the  time  an  instrument  is  executed,  becomes  a  part  of  the  contract, 
it  is  directly  contrary  to  the  Fales  case  on  the  question  that  the  court 
should  presume,  in  the  absence  of  evidence,  that  the  indorsement  was 
made  contemporaneously  with  the  execution  of  the  note.  In  Fletcher 
V.  Blodgott,  IG  Vt.  26,  42  Am.  Dec.  4S7,  the  note  sued  on  was  dated 
April  Idtli,  and  was  payable  one  day  after  date.  On  the  margin  there 
was  a  memorandum  written  after  the  printed  word  "payable,"  to  the 
effect  that  the  note  was  to  be  paid  "in  merchantable  fulled  cloth,  one 
year  from  the  month  of  October  next."  This  indorsement  was  held 
to  be  a  part  of  the  contract. 

IV.  Presumption  as  to  Time  When  Indorsements  were  Made. 
a.  In  Case  of  Indorsements  on  Margin. — We  have  already  seen  in 
Jones  V.  Fales,  4  Mass.  243,  that  in  the  absence  of  all  evidence  as  to 
when  an  indorsement  of  the  words,  "Foreign  Bills,"  on  the  margin  of 
a  note  had  been  made,  the  court  held  that  it  was  reasonable  to  con- 
clude that  such  indorsement  was  made  at  the  time  the  note  was  exe- 
cuted, and  as  a  part  of  it.  While  in  Gift  v.  Hall,  20  Tenn.  (1  Humph.) 
480,  the  court  refused  in  the  absence  of  proof  to  draw  any  such  con- 
clusion with  reference  to  a  marginal  indorsement  relating  to  the  me- 
dium of  payment.  The  rule  laid  down  in  the  Massachusetts  case, 
however,  has  received  the  greatest  support.  In  Van  Zandt  v.  Hop- 
kins, 151  III.  248,  37  N.  E.  845,  it  was  said  by  the  court  in  reference 
to  a  marginal  indorsement  which  qualified  the  language  contained  in 
the  body  of  the  note:  "While  it  is  competent  for  either  party  to  show 
by  jarol  when  and  for  what  purpose  the  memorandum  was  made  in 
the  absence  of  all  testimony  on  that  subject,  it  will  be  presumed  to 
have  been  made  contemporaneously  with  the  instrument  as  a  part  of 
it";  and  this  rule  is  supported  by  the  following  cases:  Jones  v.  Falcs, 
4  Mass.  245;  Black  v.  Epstein,  93  Mo.  App.  459,  67  S.  W.  73G;  Xational 
Bank  of  Commerce  v.  Fceney,  12  S.  D.  15G,  7G  Am.  St.  Jiop.  594,  SO  X. 
W.  186,  46  L.  R.  A.  732;  Fletcher  v.  Blodgett,  16  Vt.  26,  -12  Am.  Dec. 
4S7.  But  a  different  rule  was  followed  in  Kuoles  v.  Hill,  25  111.  (15 
Peck.)  2SS,  wlien  it  was  held  that  a  menioraiulum  on  a  }.'roiiii5.s.'i-y 
note  below  the  date  and  signature,  "When  due  to  draw  lificeu  per 
cent,"  was  no  part  of  the  note  without  proof  that  it  was  there  wlion 
the  note  was  signed.  In  this  case,  however,  tlie  iio'iC  Ijne  inlercjt  at 
ten  per  cent  from  its  date,  and  was  complete  wifnoat  the  nieiiiciran- 
duin,  and  as  there  was  no  proof  of  usury,  or  of  a  c-nu;it  a.;r.  (■;.:.■::; 
to  reserve  more  tiian  ten  per  cent  interest,  the  court  was  ol  ^v  iai  a 
that  thi^  memorandum  was  wholly  meaning]  'ss.  IV[ij!a  over,  wiiat-'\'"r 
force  this  case  might  othervrise  liave,  as  to  the  presiini;itiiia  to  be 
acc'irded  in  such  ca.ses,  it  is  phiinly  overruled  in  the  la:i-r  di.'-;-.'.'n 
of  the  same  couit  in  the  Van  Zan.lr  c;..v;   {I'-i  ill.  2l>,  37  X.  E.  ^aJ). 
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b.  In  Case  of  Indorsements  on  Back, — We  have  observed  but  two 
cases  where  the  question  was  decided  whether  an  undated  indorse- 
ment on  the  back  of  a  note  was,  in  the  absence  of  any  parol  proof, 
entitled  to  the  legal  presumption  that  it  was  made  contemporaneously 
with  the  execution  of  the  note.  In  one  of  these  cases,  Bay  v.  Shrader, 
50  Miss.  326,  the  defense  was  that  an  indorsement  made  on  the  back 
of  the  note  sued  on,  at  the  time  of  its  execution  changing  the  time 
of  payment  and  the  amount,  had  been  erased,  and  the  note  was  there- 
by vitiated  and  the  maker  discharged.  The  proof  as  to  the  date  of 
the  indorsement  and  of  its  erasure  was  uncertain,  and  the  court  was 
compelled  to  pass  upon  the  legal  consequence  of  the  erasure  of  the 
indorsement  without  sufficient  proof  that  such  indorsement  was  placed 
there  at  the  time  the  note  was  executed.  It  was  held  that  words 
written  on  the  back  of  the  note  are  no  part  of  the  body  thereof,  prima 
facie,  but  are  presumed  to  be  done  after  the  note  is  completed,  and 
hence  an  erasure  need  not  be  explained  in  pursuing  a  remedy  solely 
on  the  body  of  the  note;  consequently  a  judgment  against  the  defend- 
ant was  affirmed.  The  court  admitted,  however,  that  if  the  indorse- 
ment had  been  made  before  or  at  the  time  of  the  execution  of  the 
note,  it  might  be  a  parcel  of  it,  and  control  the  obligation  in  some 
important  particular,  saying:  "The  test  of  the  materiality  of  such 
memoranda  or  indorsement  on  the  back  of  the  instrument  is,  the  time 
and  the  intent  and  purpose  of  it." 

The  other  case  when  a  directly  opposite  conclusion  was  reached  as 
to  the  legal  presumption  to  be  attached  to  the  time  of  an  indorsement 
on  the  back  of  a  note  is  that  of  Missouri  Pac.  Ey.  Co.  v.  Levy,  17 
Mo.  App.  501,  The  note  sued  on  in  this  case  aontained  a  printed  in- 
dorsement on  the  back  thereof,  which  was  neither  dated  nor  signed, 
that  the  note  was  payable  only  when  the  railroad  company  put  in 
operation  its  railroad  of  standard  gauge  and  steel  rails.  It  was  ad- 
mitted on  the  trial  that  a  portion  of  the  road  was  not  of  steel  rails. 
No  proof  was  offered  to  show  when  the  indorsement  was  made.  In 
holding  that  the  indorsement  must  be  deemed  to  have  been  made  con- 
temporaneously with  the  note,  the  presiding  justice  said:  "The  first 
inquiry  arising  in  the  consideration  of  this  question  is.  Can  this  in- 
dorsement be  regarded  as  a  part  of  the  contract  between  tlie  parties!" 
He  then  stated  that  it  was  the  generally  accepted  doctrine  in  this 
country  that  memoranda  written  at  the  bottom  of  notes,  restricting 
or  qualifying  the  terms  of  the  notes,  constituted  a  part  of  the  con- 
tract, and  that  equally  well  settled  seemed  to  be  the  doctrine  that  the 
terms  and  effect  of  the  instrument  may  also  be  collected  from  "the 
eight  corners,"  so  that  a  memorandum  indorsed  on  the  back  of  a  note, 
affecting  its  operation,  is  as  effectual  as  if  incorporated  in  the  face 
of  the  note;  and  that  it  made  no  difference  that  the  memorandum  had 
not  been  signed  by  the  parties;  and  continued:  "The  rule,  it  may  be 
conceded,  should  be  limited  to  memoranda  made  at  the  time  of  the 
execution  of  the  instrument,  and  parol  evidence  is  competent  to  show 
when  the  nKniorandum  was  made  and  by  whom.  Parsons  on  Bills 
and  Xotes,  G44^  intimates  that  words  written  on  the  back  of  a  note 
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are  presumed  to  have  boon  written  after  the  execution  and  delivc  ry 
of  the  note;  citing  Emerson  v.  Murray,  4  N.  II.  171,  17  Am.  Dec.  407, 
in  which  it  is  said  that  before  the  Indorsement  can  be  considered  as 
a  part  of  a  deed  it  must  be  shown  afllrmatively  to  have  been  upon  the 
instrument  when  executed.  This  declaration,  it  is  to  be  observed,  was 
made  in  respect  of  such  indorsement  on  a  deed — a  sealed  instrument. 
We  think  the  current  of  authority  maintains  the  presumption,  in  the 
case  of  an  indorsement  on  the  back  of  a  contract,  that  it  was  placed 
there  contcm|)oraiieously  with  the  execution  of  the  note  or  contract"; 
citing  1  Daniel  on  Negotiable  Instruments,  sec.  154,  and  1  Greenleaf 
on  Evidence,  121.  In  the  section  cited  by  the  court  in  1  Daniel  on 
Xegotiable  Instruments,  154,  that  author  says:  "It  is  competent  for 
either  party  to  show  by  parol  testimony  the  time  when,  the  person  by 
whom,  and  the  circumstances  under  which  a  memorandum  on  a  bill 
or  note  was  made.  If  made — and  it  will  be  presumed  that  it  was 
made — contemporaneously  with  the  execution  of  the  instrument,  and 
as  a  constituent  part  thereof,  it  will  be  given  full  effect";  and  cites 
as  sustaining  the  text  the  cases  we  have  heretofore  mentioned  where 
the  indorsements  were  placed  on  the  front,  not  the  back,  of  the  note. 
It  is  doubtful,  therefore,  whether  the  distinguished  author  used  the 
foregoing  language  with  reference  to  indorsements  on  the  back  of  a 
note,  but  even  if  it  should  be  considered  that  the  Levy  case  (17  Mo. 
App.  501)  is  supported  by  Mr.  Daniel,  the  directly  opposite  rule  laid 
down  in  the  Bay  case  (50  Miss.  326)  is  sanctioned  by  Professor  Par- 
sons: 2  Parsons  on  Bills  and  Notes,  544;  and  the  remark  of  the  court 
in  the  Levy  case  (17  Mo.  App.  501),  that  the  current  of  authority 
maintains  the  presumption  that  an  indorsement  on  the  back  of  a  note 
was  made  contemporaneously  with  its  execution,  is  hardly  justified, 
for  the  question  seems  to  be  an  open  one. 


HAWKINS  V.  WINDHORST. 

[77  Kan.  G74,  94  Pac.  4S.] 

EVIDENCE — Agency — Husband  and  Wife. — Where  the  issue  is 
whether  a  husband  was  the  agent  of  his  wife  with  authority  to  sign 
her  name  to  a  check  upon  her  bank  account,  evidence  that  he  fre- 
quently signed  checks  on  her  account  with  her  knowledge  and  cuuseut 
is  competent,      (p.  446.) 

(Syllabus  by  the  court.) 

A.  C.  Dyer  and  F.  Dumont  Smith,  for  the  plaintiff  in  er- 
ror. 

G.  Polk  Cline,  for  the  defendant  in  error. 

674  PORTER,  J.     The  plaintiff  sued  the  defendant  to  re- 
cover the  proceeds  of  a  protested  bank  check  for  tiie  sum  of 
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five  hundred  dollars,  drawn  upon  her  account  by  her  hus- 
band Fred  Windhorst.  The  petition  alleged  that  defend- 
ant's husband  was  her  ayent,  duly  authorized  to  sign  her 
name  to  cl;eel\'s  on  the  bank,  and  generally  to  conduct  the 
business  of  defendant  witli  the  bank  as  fully  as  she  *^'^  her- 
self might  do.  It  also  alleged  that  the  defendant,  by  her 
agent,  for  a  valuable  consideration,  delivered  the  check  in 
ciuestion  for  the  use  of  the  plaintiff,  and  that  afterward 
the  same  was  presented  and  payment  refused. 

The  controlling  question  raised  is  upon  a  ruling  of  the 
court  in  the  introduction  of  evidence.  Plaintiff  proved  by 
the  cashier  of  the  bank  that  the  canceled  checks  drawn  on 
defendant's  account  had  been  returned  to  her.  Defendant 
hei'self  was  then  called  to  the  stand,  and  she  was  asked  the 
following  question : 

"Q.  What  I  want  to  know  is,  where  are  the  checks,  if  any, 
that  your  husband  signed  your  name  to  against  your  ac- 
count? Have  you  got  them?  [Objected  to  unless  pertain- 
ing to  this  particular  check.] 

"By  the  Court:  *I  will  sustain  the  objection.  This  is  pre- 
liminary, but  just  as  well  sustain  it  here  as  later  on.  That 
question  becomes  immaterial  except  to  such  checks  as  relate 
to  this  transaction.'  " 

The  husband,  Fred  Windhorst,  was  then  called  as  a  wit- 
ness by  the  plaintiff,  and  he  w^as  asked  if  he  ever  signed 
his  wife's  name  to  bank  checks.  The  court  sustained  an  ob- 
jeetion  interposed  on  the  same  grouTid  as  before.  The  cashier 
of  the  bank,  having  been  recalled,  testified  that  he  person- 
ally paid  checks  drawn  on  the  account  of  defendant;  but 
when  asked  to  state  whether  or  not  the  husband  of  defendant 
signed  her  name  to  checks  drawn  against  her  account,  and 
whether  he  did  so  frequently  or  otherwise,  a  similar  objection 
was  sustained.  Proper  exceptions  were  saved  to  the  rulings 
of  the  court. 

We  think  the  court  erred  in  refusing  to  permit  plaintiff 
to  prove  that  the  hus1)and  had  signed  his  wife's  name  to 
cheeks  drawn  upon  her  account,  with  her  knowledge  and  con- 
sent. The  issue  was  whether  the  husband  was  the  general 
agent  of  his  wife  for  that  purpose.  Agency  may  always  be 
proved  by  circumslantial  evidence.  And  the  rule  is  well  es- 
tablished that  in  transactions  which  relate  to  trade  and  com- 
merce it  may  be  ^'^  proved  or  inferred  from  evidence  of  the 
habits  and  course  of  dealing  between  the  parties.  It  is  said 
in   volume  3  of   Elliott   on   Evidence,  section    1635:  **  Proof 
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that  the  principal  permitted  the  supposed  agent  to  perform 
similar  acts  and  transactions  witli  other  persons  is  competent 
as  tending  to  establish  the  existence  of  an  agency." 

INIr.  Wigmore,  in  his  work  on  Evidence  (volume  1,  section 
377),  says  that  the  use  of  such  evidence  for  proving  the  au- 
tiiorization  of  an  agent  has  always  been  sanctioned;  and  that 
where  the  question  is  as  to  the  authority  of  an  agent,  and  the 
ti'ansaction  "has  taken  the  form  of  a  usual  and  fixed  course 
of  business  between  two  persons,  this  habit  is  admissible  to 
indicate  the  i)robable  tenor  of  a  particular  transaction"  (vol- 
ume 1,  section  94). 

Upon  an  issue  as  to  the  implied  authority  of  an  agent  to 
exercise  powers  in  excess  of  those  expressly  given  him  it  was 
said,  in  Wheeler  v.  McGuire,  86  Ala.  398,  5  South.  190,  2 
1j.  R.  a.  808,  that  "all  the  circumstances  of  the  transaction, 
the  previous  conduct  of  the  defendant,  and  the  usages  of  the 
busiiu>ss  may  be  properly  considered"  (page  404),  and  it  was 
held  that  any  evidence  is  relevant  which  shows  prior  similar 
acts  of  the  supposed  agent  and  which  tends  to  prove  or  dis- 
prove the  knowledge  of  the  alleged  principal.  In  Sanborn 
V.  Cole,  63  Vt.  590,  22  Atl.  716,  14  L.  R.  A.  208,  it  was  held 
that  testimony  that  a  wife  did  all  of  her  husband's  business 
is  admissible  upon  the  question  of  her  agency  in  a  particular 
transaction  within  that  time.  The  general  rule  is  stated  in 
volume  1  of  the  American  and  English  Encyclopedia  of  Law. 
at  pages  959  and  961,  a.s  follows:  "In  a  great  proportion  of 
cases  agency  arises,  not  from  the  use  of  express  language  nor 
from  the  existence  of  a  MTll-defined  relation,  but  from  the 
general  conduct  of  the  parties.  Where  one  person  holds  an- 
other out  as  his  agent  with  certain  authority,  he  is  liable  for 
his  acts  on  the  ground  of  estoppel,  whether  he  actually  in- 
tends to  be  bound  or  not AVhile  agency  may  be  im- 
plied *''~~  from  a  single  transaction,  it  is  more  readily  in- 
feral)le  from  a  course  of  dealing." 

So,  in  Weaver  v.  Ogletree,  39  Ga.  586.  it  was  held  that  an 
agent  who  had  been  in  the  habit  of  indorsing  notes  with  his 
priueipal's  name,  with  the  knowledge  and  consent  of  the 
principal,  it  will  be  presumed  to  have  that  authority.  And 
the  rule  is  well  settled  that  agency  may  be  inferred  from  a 
series  of  transactions.  In  Watkins  v.  Vince,  2  Stark.  (Eng.^i 
324,  it  was  held:  "Evidence  that  the  son  of  the  defendant. 
a  minor,  has  in  three  or  four  instances  signed  lulls  of  ex- 
change for  his  father,  is  sufficient,  in  an  actifui  against  tlie 
father  on  a  guaranty,  to  warrant  the  reading  of  an  insiru- 
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ment,  purporting:  to  be  a  guaranty  by  the  father  in  the  hand- 
writing of  the  son."  To  the  same  effect  see  Lovell  v.  "Will- 
iams, 125  ]\rass.  439;  Elliott  on  Evidence,  sec.  1C33,  and  cases 
cited ;  ]\lechem  on  Agency,  sees.  84-86. 

Tlie  doctrine  is  likewise  well  established  that  a  person  may 
be  estopped  from  denying  the  agency  of  another  where  he 
has  held  the  other  out  as  his  agent  and  induced  the  public 
tr  believe  that  the  relation  of  principal  and  agent  existed. 
The  ductrine  is  stated  in  the  following  language  in  volume 
2  of  the  fourteenth  edition  of  Kent's  Commentaries,  at  page 
^■GIS:  "So,  where  a  broker  had  usually  signed  policies  of  in- 
surance for  another  person,  or  an  agent  was  in  the  habit  of 
drawing  bills  on  another,  the  authority  was  implied  from  the 
fact  that  the  principal  had  assumed  and  ratified  the  acts; 
and  he  was  held  bound  by  a  repetition  of  such  acts,  where 
there  was  no  proof  of  notice  of  any  revocation  of  the  power 
or  of  collusion  between  a  third  party  and  the  agent." 

Suppose  the  plaintiff  could  establish  by  evidence  that  all 
of  the  checks  drawn  upon  defendant's  bank  account  pre- 
vious to  the  transaction  in  question  had  been  signed  by  the 
husband  with  her  knowledge  and  consent ;  it  could  hardly 
l)e  said  that  this  would  not  tend  to  prove  general  authority 
(if  the  husband  to  sign  checks  or  that  ^"^^  plaintiff  should  be 
restricted  in  his  proof  to  evidence  showing  authority  to  sign 
the  particular  check.  One  of  the  reasons  urged  for  the  ex- 
clusion of  the  testimony  is  that  the  pleadings  show  that  the 
transaction  for  which  the  check  was  given  was  one  in  which 
1lie  husband  alone  was  interested,  but  the  purpose  for  which 
the  check  was  to  be  used  is  not  controlling.  The  theory  of 
tl:e  plaintiff'  was  that  the  husband  had  general  authority  to 
sign  defendant's  name  to  checks  for  his  own  as  well  as  for 
her  business.  It  is  to  be  observed  that  the  question  is  not 
v.'hether  the  ott'ered  instances  fully  prove  the  agency,  but 
merely  whether  they  should  be  received  as  having  probative 
value.  In  this  respect  the  value  of  the  evidence  depends 
upon  circumstances  like  the  proof  of  any  habit  or  custom. 
It  was  said  by  Lord  Chief  Justice  Ellenborough  that  "one 
act  undisturbed  does  not  make  a  custom  but  it  will  be  evi- 
dence of  a  custom":  Roe  v.  Jeffery,  2  Maule  &  S.  (Eng.) 
92,  93. 

Some  of  the  questions  to  which  objections  were  sustained 
were  preliminary  in  their  nature,  but  they  showed  the  pur- 
pose for  whirh  they  were  asked.  A  party  is  not  required 
to  prove  all  the  material  facts  upon  which  he  relies  by  a  single 
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witness  or  to  embrace  all  the  issues  in  a  single  question.  The 
witness  may  be  unfriendly  and  yet  the  party  may  call  him 
to  prove  one  of  several  relevant  facts.  In  this  case  the 
plaintiff  was  not  required  to  prove  by  the  defendant  that  she 
authorized  her  husband  to  sign  her  name  or  that  she  had 
acquiesced  in  what  he  had  done,  but  the  purpose  of  the  ques- 
tion was  clearly  to  show  that  certain  checks  had  been  de- 
stroyed, in  order  to  lay  a  foundation  for  secondary  evidence. 
The  other  questions  were  competent  for  the  purpose  of  es- 
tablishing the  authority  of  the  husband  generally  to  sign 
checks  upon  her  account. 

The  judgment  is  reversed  and  a  new  trial  ordered. 


Whether  or  not  a  Hushand  is  the  Agent  of  His  Wife  is  a  question  of 
fact,  and  cannot  be  presumed  from  the  marital  relation  alone:  Rust- 
Owen  Lumber  Co.  v.  Holt,  60  Neb.  80,  83  Am.  St.  Eep.  512j  Hartman 
V.  Thompson,  104  Md.  389,  118  Am.  St.  Eep.  422. 

A  Principal  is  Bound  by  the  Apparent,  and  not  the  actual  or  express, 
authority  given  his  agent,  where  third  persons  have  in  good  faith 
relied  thereon,  whether  the  agency  is  a  general  or  special  one:  An- 
trim Iron  Works  v.  Anderson,  140  Mich.  702,  112  Am.  St.  Rep.  434. 
When  a  principal  has  placed  an  agent  in  such  a  situation  that  a  per- 
son of  ordinary  prudence,  conversant  with  business  usages  and  the 
nature  of  the  particular  business,  is  justified  in  assuming  that  such 
agent  is  authorized  to  perform  in  behalf  of  his  principal  the  particu- 
lar act,  and  such  particular  act  has  been  performed,  the  principal  is 
estopped  from  denying  the  agent's  authority  to  perform  it:  General 
Cartage  etc.  Co.  v.  Cox,  74  Ohio  St.  284,  113  Am.  St.  Rep.  959. 

The  Authority  of  a?i  Agent  to  do  a  Particular  Act  in  connection 
with  a  transaction  may  be  inferred  from  proof  that  his  principal  au- 
thorized or  ratified  similar  acts  in  connection  with  past  transactions 
intrusted  to  him  under  similar  circumstances:  Harrison  Nat.  Bank  v. 
Austin,  65  Neb.  632,  101  Am.  St.  Rep.  639.  See,  also.  Union  Stock 
Yard  etc.  Co.  v.  Mallory  etc.  Co.,  157  111.  554,  48  Am.  St.  Kep.  341. 


SCOTT  V.  THRALL. 

[77  Kan.  688,  95  Pac.  5G3.] 

WILLS — Effect  of  the  Probate  in  a  Subsequent  Contest. — In  a 

suit  to  contest  a  will  the  probate  thereof  is  [a-ima  faeie  fvidoiice  of 
the  due  attestation,  execution  and  validity   of  the  will.      (p.   454.) 

WILLS,  Erasures  in.  Who  must  Account  for. — In  such  a  suit 
the  burden  of  jtroof  to  explain  an  erasure  in  a  will  is  not  upon  the 
defendant  in  the  first  instance,  but  is  upon  the  plaint  ill  to  o\'i-n:'(jnii' 
the  evidence  afl'orded  by  such  probate  ami  to  show  tli(>  invalidity  of 
the  will  by  a  preponderance  of  all  the  evidence,     (p.  454.) 

WILLS — Alterations  and  Erasures  in,  Wiien  Questions  of  Fact. 
Whether  an  erasure  appearing  uiion  a  will  duly  aduiiiin.l  to  pr.il^iio 
was  made  before  or  after  execution  is  a  quostiuu  of  fact,  to  be  '.Ic'.^r- 
Am.  St.  Rep.,  Vol.  127 — 29 
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mined  by  the  court  or  jury  trying  the  issue  upon  all  the  evidence, 
including  the  probate,  aided  by  all  reasonable  presumptions  and  in- 
ferences,    (p.  454.) 

WILLS — Evidence — Handwriting  Experts. — It  is  not  error  to 
refuse  to  permit  an  export  in  handwriting  to  testify,  froni  an  exam- 
ination of  a  will  and  an  erasure  therein,  that  a  person  who  wrote  witli 
a  nervous  hand  was  unal)le  to  make  such  an  erasure,  although  the  wit- 
ness might  properly  testify  that  the  hand  of  the  person  who  wrote  the 
■will  was  nervous  and  unsteady,    (p.  455.) 

(Syllabi  by  the  court.) 

F.  S.  Jackson  and  W.  L.  Iluggins,  for  the  plaintiff  in  er- 
ror. 

R.  P.  Kelley  and  W.  S.  IMarlin,  for  the  defendants  in  error. 

«•'*»  BENSON,  J".  This  was  a  suit  by  Harry  T.  Scott  to 
contest  a  will  upon  the  ground  that  the  testator  was  not  of 
sound  mind,  and  because  of  alleged  alterations  therein  after 
it  was  signed  and  attested.  The  trial  court  found  against 
the  plaintiff  and  sustained  the  probate  of  the  will.  The 
plaintiff  does  not  rely  upon  the  first  ground,  but  urges  that 
the  evidence  proved  the  alterations  as  alleged,  and  that  the 
court  erred  in  refusing  to  set  aside  the  probate. 

The  will  M-as  drawn  by  the  testator,  who  was  advanced  in 
years  and  infirm,  but  had  been  a  man  of  large  business  ex- 
perience. He  left  two  sons  and  a  grandson,  the  plaintiff, 
who  was  the  only  child  of  the  testator's  deceased  daughter. 
The  will  indicates  careful  preparation,  is  good  in  form,  apt 
ii:  expression  and  clear  in  terms.  It  gives  to  each  of  his 
other  grandchildren — the  children  of  his  two  sons — ten  shares 
of  bank  stock,  and  to  the  plaintiff,  Harry  T.  Scott,  five  thou- 
sand dollars.  The  seventh  clause  of  his  will,  as  i)robated,  is 
as  follow.s :  "I  give  and  bequeath  the  remainder  of  my  prop- 
erty and  estate  to  my  sons,  E.  W.  Thrall  and  F.  G.  Thrall, 
in  equal  shares,  and  I  desire  said  soiis  to  be  execiilDrs  of  my 
will,  and  they  shall  not  be  required  to  give  bonds  fur  the 
faithful  performance  of  their  duties." 

The  plaintiff' 's  contention  is  that  as  originally  written  the 
words  "and  to  my  grandsDn  II.  T.  Seott"  were  ineluded  in 
the  above  clanse,  between  the  words  "Thrall"  and  "in,"  so 
that  it  read  "to  my  sons  E.  W.  Thrall  and  F.  G.  Thrall,  and 
to  my  grandson  Ii.  T.  Scott,  in  equal  shares,"  etc.,  and  that 
these  words  were  erased  after  attestation.  The  original  A\ill 
sliows  an  erasure,  by  scraping  with  a  penknife  or  by  the  use 
of  '^''*'  a  rubber  or  otherwise,  in  the  right-hand  margiji  aft(n' 
the  name  "F.  G.  Thrall,"  and  between  that  line  and  the  next 
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one  below,  at  the  left  hand,  indicating  that  Mliatcvcr  words 
were  erased  had  been  interlined.  A  photo^'raph  of  the  will 
plainly  showinp^  an  erasure  at  this  point  was  in  evidence  and 
is  in  the  record.  Another  photo<,'ra{)h,  with  the  words  whi'th 
it  is  claimed  were  erased  written  in  where  the  erasure  had 
been  made,  discloses  the  fact  that  such  words  fit  the  place 
where  the  mutilation  appears;  the  capital  letters  and  the  loops 
below  the  line  appear  to  fit  into  the  erasure,  which  was  care- 
fully made.  There  is  no  doubt  but  these  words  niiyht  have 
been  written  into  the  place  where  the  erasure  occurred,  in  the 
same  handwriting.  The  will  is  dated  December  11,  1900,  and 
is  duly  attested.  A  letter  was  found  in  an  envelope  with 
the  will,  in  the  handwriting  of  the  testator,  as  follows: 

"Eureka,  June  1,  1903. 
"To  whom  it  may  concern: 

"I  find  in  looking  over  my  will  to-day  that  through  some 
oversight  I  failed  to  bequeath  to  my  grandson,  H.  T.  Scott, 
ten  shares  of  First  National  Bank  Stock,  as  I  did  to  the  rest 
of  my  grandchildren. 

"It  is  my  wish  that  he  shall  have  the  said  ten  shares  of 
bank  stock,  which  I  omitted  to  bequeath  to  him  in  my  will. 
[Signed]  "G.   E.  THRALL.'" 

The  contention  of  the  plaintiff  is  that  the  words  so  claimed 
to  have  been  interlined  were  written  there  before  signing,  that 
the  erasure  was  made  afterward,  and  that  the  will  should  be 
probated  with  that  clause  as  originalh''  wi-itten — which  would 
give  to  the  plaintiff  one-third  of  the  residuary  estate — or  that 
the  whole  will  should  be  rejected  because  of  such  spoliation. 
The  defendants  insist  that  it  was  properly  probated  in  the 
condition  in  which  it  appeared,  with  the  erasure,  when  offered 
for'  probate. 

Both  parties  rely  upon  presumptions — the  plaintiff  upon 
the  presumption  that  the  interlined  words,  being  harnionious 
with  the  context  and  free  from  suspicious  ^'*^  cireunista.'iees. 
were  written  in  before  the  signing  and  attestation  (Xeil  v. 
Case,  25  Kan.  510,  37  Am.  Rep.  259;  2  Cyc.  242;  1  Woernor 
on  the  Law  of  Administration,  2d  ed.,  *9S:  1  Jarnian  on 
Wills,  6th  ed.,  152),  and  he  claims  it  must  be  proNuiuc!]  that  tlie 
erasure  thereof  was  made  after  signing,  b':^cnus(^  of  the  snsjii- 
cious  appearance  of  the  instrument:  C:ipe  Tlire-hiim-  [\Iaeliir.o 
Co.  V.  Peterson,  51  Kan.  713.  33  Pac.  470:  2  Cyc.  234;  Ci'-.- 
man  v.  Crossman,  95  N.  Y.  145;  ]\[atter  of  r)arher.  37  X.  \. 
Supp.  235,  99  N.  Y.  Sup.  Ct.  4S9 ;  1  Jnrinan  .hi  AVir<.  t;;li 
ed.,  130.     The  defendants  rely  up-'U  tlie  i)r(,'.-5Ui!.i  lion  ;i,V  .■■Ird 


452  American  State  Reports,  Vol.  127.        [Kansas, 

by  the  probate  of  the  will.  The  statute  of  wills  containing 
the  provisions  for  contesting  wills  in  the  district  court  after 
probate  includes  the  following:  "The  order  of  the  probate 
court  shall  be  prima  facie  evidence  on  the  trial  of  such  action 
of  the  due  attestation,  execution  and  validity  of  the  will": 
Gen.  Stats.  1901,  sec.  7958.  See,  also.  Rich  v.  Bovvker,  25 
Kan.  7.  The  defendants  also  claim  that  it  must  have  been 
presumed  in  the  district  court  that  both  the  interlineation — 
whatever  it  was — and  the  erasure  were  made  after  the  will 
was  signed.  In  support  of  this  latter  presumption  it  is  sug- 
gested that  the  above  letter  of  June  1,  1903,  shows  that  the 
testator  had  omitted  something  from  the  will  that  he  desired 
to  have  in  it,  and  that  he  may  have  written  in  the  words  so 
interlined,  and,  finding  that  he  could  not  complete  the  in- 
tended bequest  in  orderly  connection  with  the  context,  erased 
what  he  had  so  written. 

Findings  of  fact  were  not  requested,  and  none  were  made 
except  the  general  finding  for  the  defendants.  The  plaintiff 
contends,  however,  that  the  burden  was  upon  the  defendants 
to  explain  the  erasure,  and  that  without  such  explanatory 
evidence  there  was  nothing  to  warrant  the  approval  of  clause 
7  of  the  will  as  probated,  and  no  evidence  to  support  it,  and 
that  this  court  is  not  bound  thereby,  because  it  is  not  based 
on  evidence:  Union  Pacific  Ry.  Co.  v.  Shannon,  38  Kan.  476, 
16  Pac.  836. 

^"^  In  support  of  the  presumptions  claimed  by  the  plain- 
tiff testimony  is  referred  to  showing  the  friendly  relations 
of  the  testator  with  this  grandson,  whom  he  appears  to  have 
held  in  high  esteem,  and  his  declarations  that  he  had  willed 
to  each  of  his  grandchildren  ten  shares  of  bank  stock,  and 
that  he  would  have  but  three  direct  heirs,  his  two  sons,  F.  G. 
Thrall  and  E.  W.  Thrall,  and  his  grandson,  Harry  T.  Scott. 
Reference  is  also  made  to  the  fact  that  for  a  short  period  be- 
fore the  death  of  the  testator,  w^hen  he  was  under  the  guard- 
ianship of  his  sons,  they  had  the  custody  of  the  will,  and 
produced  it  in  the  probate  court  in  its  present  altered  condi- 
tion. Attention  is  also  called  to  the  age  of  the  testator 
(seventy-nine  years  when  the  will  was  made),  his  weak  phy- 
sical condition  afterward,  and  the  improbability  of  his  being 
able  to  make  the  erasure  neatly,  as  it  was  done.  On  the  other 
hand,  it  is  shown  that  the  deceased  was  a  man  of  affairs,  and 
other  cir'nimstances  are  referred  to  tending  to  show  the  nec- 
essary ability  and  skill. 
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Much  has  been  written  upon  the  subject  of  presumptions 
in  case  of  altered  instruments  and  the  burden  of  proof  in 
connection  therewith.  It  is  diflieult  to  formulate  general  rules. 
We  must  be  content  to  apply  settled  prineiiiles  to  the  par- 
ticular facts  in  solving  the  given  case.  In  Neil  v.  Case,  25 
Kan.  510,  37  Am.  Kep.  259,  Mr.  Chief  Justine  ITorton  said: 
"It  is  impossible  to  fix  a  oa:^t-iron  rule  to  control  in  all  cases: 
but  certainly  the  second  rule,  and  the  one  contended  for  by 
plaintiff  in  error,  is  not  the  true  one.  Clearly,  in  ordinary 
cases  the  alteration  ought  not  to  raise  a  presui)i{)tion  against 
the  instriunent,  because  the  law  never  presumes  wrong.  The 
question  as  to  the  time  of  the  alteration  is,  in  tlic  last  instance, 
one  for  the  jury.  It  is,  like  any  other  fact  in  the  case,  to  be 
settled  by  the  trier  or  triers  of  the  facts.  Generally,  the  in- 
strument should  be  given  in  evidence,  and  in  a  jury  case 
should  go  to  the  jury,  upon  ordinary  proof  of  its  execution, 
leaving  the  parties  to  such  explanatory  evidence  of  the  altera- 
tion as  they  may  choose  to  offer.  If  there  is  neither  intrinsic 
nor  extrinsic  evidence  as  **^^  to  when  the  alteration  was 
made,  it  is  to  be  presumed,  if  any  presumption  is  said  to  exist, 
that  the  alteration  was  made  before  or  at  the  time  of  the 
execution  of  the  instrument.  Perhaps  there  might  be  cases 
when  the  alteration  is  attended  with  such  manifest  circum- 
stances of  suspicion  that  the  court  might  refuse  to  allow  the 
instrument  to  go  before  the  jury  until  some  explanation;  but 
this  case  is  not  of  that  character." 

Later,  Mr.  Justice  Johnson  stated  the  principle  thus:  "The 
indications  of  subsequent  alterations  may  be  so  obvious  and 
suspicious  in  some  cases  as  to  bring  discredit  upon  the  instru- 
ment, and  require  the  party  offering  the  same  to  account  for 
the  apparent  changes.  But  in  the  absence  of  suspicious  cir- 
cumstances, no  presumption  can  be  indulged  against  the  gen- 
uineness of  the  instrument":  Cape  Threshing  Machine  Co. 
V.  Peterson,  51  Kan.  713,  33  Pac.  470. 

Other  authorities  on  this  subject  are  eoUntod  in  a  note  ap- 
pended to  State  V.  Scott,  49  La.  Ann.  253,  21  South.  271,  in 
3G  L.  R.  A.  721,  and  in  volume  2  of  the  Cyclopedia  of  Law 
and  Procedure,  at  page  233.  In  "Wigmore  on  Evidence  it  is 
said:  "It  used  to  be  sometimes  said  that  an  alteration  (i.  e., 
by  erasure  or  interlineation),  if  apparent  on  the  face  of  an 
instrument,  placed  on  the  offering  party  the  burden  of  ex- 
planation by  evidence.  It  was  also  (but  inconsistently)  said 
by  some  that  the  alteration  was  to  be  presumed  iiinoi'cnt,  i.e., 
made  before  execution,  unless  particular  cireunistrmees  of  sus- 
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pieion  were  apparent.  For  wills,  again,  it  was  sometimes 
maintained  that,  by  exception,  alterations  should  be  presumed 
to  have  been  made  after  execution.  But  the  modern  tend- 
ency is  to  avoid  stating  the  problem  in  the  form  of  such  rules 
with  exceptions,  and,  in  particular,  to  abandon  the  so-called 
presumption  against  fraud  and  in  favor  of  innocence,  by 
which  the  alteration  of  a  deed  is  presumed  to  have  been  made 
before  execution;  and  to  raise  no  genuine  presumption  in  that 
regard.  The  first  burden  would  thus  be  determined  by  the 
pleadings;  and  the  question  would  usually  go  to  the  jury, 
upon  all  the  evidence,  whether  the  party  claiming  a  ^^*  spe- 
cific tenor  for  the  document  has  proved  his  case ;  although  the 
second  burden,  i.  e.,  of  producing  evidence,  might  be  shifted 
by  particular  circumstances,  under  the  ruling  of  the  judge 
as  to  a  sufficiency  of  evidence  or  a  presumption":  4  Wigmore 
on  Evidence,  sec.  2525. 

In  this  case  the  burden  of  proof  was  upon  the  plaintiff  un- 
der the  pleadings  and  by  force  of  the  statute.  The  will  in 
the  condition  in  which  it  was  when  probated  was  prima  facie 
valid.  This  is  not  an  appeal,  but  a  suit  to  set  aside  the  pro- 
bate, and  so  there  is  no  question  here  of  the  burden  of  proof 
such  as  may  arise  where  an  instrument  bearing  signs  of  an 
alteration  is  offered  in  evidence  by  the  person  claiming  under 
it.  The  defendants  did  not  offer  the  will  to  prove  its  exist- 
ence and  validity,  and  so  the  burden  was  not  upon  them,  as 
plaintiff  insists,  to  explain  the  erasure.  The  plaintiff'  offered 
it  to  show  the  alteration  as  tending  to  prove  its  invalidity,  the 
burden  being  upon  him  to  produce  such  proof. 

The  vital  question  in  the  district  court  was  Avhether  the  evi- 
dence of  the  plaintiff  in  support  of  his  claim  that  the  altera- 
tion had  been  made  after  the  execution  of  the  will  was  sufficient 
to  overcome  the  prima  facie  effect  of  the  probate,  considered 
ii'  connection  with  all  the  testimony.  This  Avas  a  question  of 
fact,  upon  all  the  evidence,  including  tlie  will  itself,  the  let- 
ter referred  to,  the  photograplis  and  testimony  explanatory 
thereof,  the  physical  and  mental  condition  of  the  testator,  the 
nature  and  situation  of  his  property,  the  natural  claims  of 
the  legatees  upon  his  bounty,  his  relations  with  and  feelings 
toward  them,  and  all  the  circumstances  appearing  in  the  evi- 
dence, aided  by  all  reasonable  and  proper  presumptions.  The 
conclusion  of  fact  to  be  deduced  from  all  this  was  for  the 
court  as  the  trier  of  the  facts:  Atchison  etc.  Ky.  Co.  v.  Geiser, 
68  Kan.  281,  75  Pac.  OS.  In  this  contiict  of  evidence  the 
finding  cannot  be  set  asi'lc  tiy  this  cmirt:  Weil  v.  Eckard,  37 
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Kan.  69G,  15  Pac.  922;  Hill  v.  Ehrlich,  G6  Kan.  7S5,  71  Pac. 
1127. 

**"^  The  plaintiff  complains  of  the  exclasion  of  evidence. 
A  witness  for  the  plaintiff,  expert  in  handwriting,  who  made 
phutijj,n'aphs  of  the  disputed  parts  of  tlie  will  and  made  trae- 
iiiys  of  the  words  claimed  to  have  been  interlined  and  erased, 
testified  that  these  words  so  e.\actly  fitted  into  the  erasure 
that  he  believed  they  had  been  written  there,  and  that  the 
person  who  wrote  the  will  wrote  with  a  nervous,  shaky  hand. 
lie  was  then  asked  tliis  (piestion:  "Now,  how  could  a  person 
that  had  a  nervous,  shaky  hand,  in  your  opinion  as  an  expert, 
have  made  that  erasure'"  An  objection  wa.s  sustained  to 
this  question.  It  will  be  observed  that  the  witness  was  al- 
lowed to  testify  that  the  hand\vritin.t,'  was  nervous  and  un- 
steady, a  matter  about  wdiich  his  skill  and  experience  in 
handwritinf^  mi,^ht  have  afforded  special  knowledjj:e,  but  the 
question  objected  to  related  to  the  ability  of  the  writer  to  con- 
trol his  hand  in  making  the  erasure,  a  matter  a])0ut  whieli 
one  skilled  in  handwriting  might  have  no  special  knowledge. 
The  physical  and  mental  conditi(m  of  the  testator  was  shown 
by  the  evidence,  as  well  as  his  occupation,  business  experience, 
and  habits,  and  from  all  this  the  court  could  determine  as  well 
as  the  witness  whether  the  testator  could  make  the  erasure. 

Anotlier  witness  was  asked  if  he  could  form  an  opinion 
whether  the  writing  so  erased  was  that  of  the  testator.  As 
the  erasure  only  left  a  few  mere  dots  of  ink,  it  seems  unneces- 
sary to  comment  on  the  ruling.  Pesidcs,  the  court  appears 
to  have  been  willing  to  hear  a  direct  an.swer,  but  the  witness 
insisted  upon  an  explanation  which  the  court  would  not  hear, 
and  so  sustained  the  objection. 

AYe  find  no  error  in  the  rulings  comi:)laincd  of.  The  judg- 
ment is  afurmed. 


AJtcratiovs  of  Written  Instruments  are  diseiissci.l  at  length  in  the  note 
to  Burgess  V.  Blnke,  8G  Am.  St.  Kep.  SO.  As  to  presunijit  ions  and  bur- 
den of  proof  iu  tlie  case  of  an  alteration,  see  pages  l:^S-I3-i  of  this 
note. 

In  the  Contest  of  a  IVill  After  Probate,  the  Inirdcn  of  proof  is  upon 
the  contestant  to  establish  the  ground  upon  which  he  relies,  whether 
it  be  the  insanity  of  the  testator,  the  exercise  over  him  of  undue  in- 
fluence, or  the  nonexecution  of  the  will:  1  Ross  on  Probate  Law  and 
Practice,  p.  276,  citing  Estate  of  McKenna,  143  Cal.  5SU,  77  Pac.  461; 
Estate  of  Dole,  147  Cal.  188,  81  Pac.  534;  Estate  of  Xelson,  132  Cal. 
182.  64  Pac.  294;  Estate  of  Latour,  140  Cal.  414,  74  Pac.  441;  Higgina 
V.  Kethery,  3U  Wash.  239,  70  Pac.  489. 
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GRADEN  V.  MAIS. 

[77  Kan.  702,  95  Pac.  412.] 

ADMINISTRATORS'  SALES — Proceedings  for  are  Adverse  and 
Notice  must  be  Given. — Proceedings  by  the  administrator  of  the  es- 
tate of  a  decedent  to  sell  real  estate  are  adverse  to  the  heirs  at  law, 
who  must,  therefore,  be  notified  of  the  hearing,  or  the  court  has  no 
jurisdiction  to  order  the  sale.     (By  the  editor.)      (p.  457.) 

ADMINISTRATORS'  SALES,  Order  Prescribing  Notice  of  Ap- 
plication for  and  Its  Necessity. — Where  the  manner  in  which  notice 
of  the  hearing  of  a  petition  for  the  sale  of  real  property  of  a  decedent 
must  be  directed  by  the  court,  an  order  prescribing  the  essentials  is 
indispensable  to  a  valid  notice,  and  notice  given  in  the  absence  of 
such  order  avails  nothing.      (By  the  editor.)      (p.  457.) 

JURISDICTION— Effect  of  Absence  of. — Unless  there  is  juris- 
diction to  begin  a  proceeding,  everything  done  in  the  course  of  the 
proceeding  is  void,  including  attempts  at  ratification.  {By  the  editor.) 
(p.  457.) 

ADMINISTRATOR'S  SALE,  When  Void  for  Want  of  Jurisdic- 
tion.— In  an  action  of  ejectment  brought  against  the  claimant  under 
an  administrator's  deed  by  the  heir  of  the  deceased  owner  of  the  land 
the  entire  record  of  the  proceedings  in  the  probate  court  was  intro- 
duced in  evidence.  It  disclosed  no  order  requiring  notice  of  the  time 
and  place  of  hearing  the  petition  to  sell,  and  fixing  the  length  of  time 
and  the  manner  in  which  notice  should  be  given.  A  copy  of  a  printed 
notice  appeared  in  the  files.  The  court  ordered  the  land  sold,  con- 
firmed the  sale  made,  and  ordered  the  deed  to  be  executed.  Section 
2938  of  the  General  Statutes  of  1901  provides  that  an  administrator's 
deed  shall  be  presumptive  evidence  that  the  administrator  observed 
the  directions  and  complied  with  the  requisitions  of  the  law.  Held, 
the  record  is  conclusive  evidence  that  no  order  respecting  notice  was 
made;  the  unauthorized  notice  was  a  nullity;  the  subsequent  acts  of 
the  court  did  not  cure  the  lack  of  jurisdiction  to  enter  upon  the  pro- 
ceeding; the  statute  cited  does  no  more  than  dispense  with  the  pro- 
duction of  the  record  in  the  first  instance,  and  the  deed  is  void,  (pp. 
457-459.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

"W.  E.  Saum,  for  the  plaintiff  in  error. 

A.  D.  Gilkeson,  for  the  defendants  in  error, 

703  BT'ECII,  J.  The  question  in  this  ease  is  wh.ether  the 
anterior  proceedings  are  sufficient  to  uphold  an  administra- 
tor's deed.  The  district  court  so  held,  in  an  action  """'^  of 
ejectment  brought  by  an  heir  at  law  against  claimants  under 
the  deed. 

The  entire  record  of  the  probate  court  containing  the  pro- 
ceedings upon  which  the  deed  in  cpiestion  is  based  was  intro- 
duced in  evidence.  No  order  is  disclosed  requiring  notice  of 
the  time  and  place  of  hearing  the  petition  to  sell  and  fixing 
the  length  of  time  and  the  manner  in  which  notice  should  be 
given.  A  copy  of  a  printed  notice  appears  in  the  files.  The 
court  made  an  order  that  the  land  be  sold,  and  after  a  sale 
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had  been  made  confirmed  it  and  ordered  the  deed  to  be  ex- 
ecuted. The  statute  provides  that  an  administrator's  deed 
shall  be  presumptive  evidence  that  the  administrator  observed 
the  directions  and  complied  with  the  requisitions  of  the  law: 
Gen.  Stats.  1901,  sec.  2938.     Are  these  things  enough? 

In  this  state  proceedings  by  an  administrator  of  the  estate 
of  a  deceased  person  to  sell  real  estate  are  regarded  as  ad- 
versary to  the  heir  at  law.  The  heir  must  be  notified  of  the 
hearing  upon  the  petition  to  soil  or  the  court  has  no  juris- 
diction to  order  a  sale.  It  is  the  ordinary  case  of  obtaining 
jurisdiction  of  a  party  before  autliority  to  proceed  against 
him  attaches.  The  manner  in  which  notice  shall  be  given, 
whether  by  personal  service,  by  publication  or  otherwise,  and 
the  length  of  time  for  which  notice  shall  be  given,  must  be 
directed  by  the  court:  Gen.  Stats.  1901,  sec.  2923.  An  order 
prescribing  these  essentials  of  notice  is  an  indispensable  requi- 
site to  a  valid  notice.  AVithout  it  there  is  nothing  upon 
which  notice  can  rest.  A  notice  without  an  order  for  it  in 
its  pedigree  avails  nothing.  In  the  ease  of  ]\Iickel  v.  Hicks, 
19  Kan.  578,  21  Am.  Rep.  161.  it  was  said:  "Where  the 
court  determines  what  kind  of  notice  must  be  given,  no  right 
to  give  any  notice  exists  until  the  court  has  made  its  deter- 
mination  A  notice,  without  an  order  prescribing  the 

manner  thereof,  has  no  force." 

''^■*  In  the  ease  of  Chicago  etc.  Ry.  Co.  v.  Cook,  43  Kan. 
83,  22  Pac.  988,  the  syllabus  reads:  "If  notice  to  the  heirs 
and  persons  interested,  of  the  time  and  place  at  which  an 
application  by  an  administrator  to  sell  the  real  estate  of  the 
deceased  will  be  heard,  is  not  ordered  by  the  probate  court, 
and  is  not  given  to  such  persons,  the  sale  is  void." 

There  are,  therefore,  in  proceedings  of  this  kind  two  juris- 
dictional requirements:  First,  an  order  prescribing  notice, 
and.  second,  a  notice  which  fulfills  the  terms  of  the  order; 
and  llie  circumstance  that  a  court  proceeds  to  order  a  sale  as 
if  it  had  first  obtained  jurisdiction,  and  then  confirms  the 
sale,  cannot  supply  the  jurisdictional  facts  necessarj"  to  au- 
thorize it  to  enter  ui)on  a  hearing  of  the  petition  to  sell.  In 
many  instances,  after  a  notice  has  been  given  or  an  act  has 
been  done  which  the  court  might  have  authorized,  the  notice 
or  the  act  may  be  adopted  and  approved  as  if  it  had  first  been 
authorized.  But  this  rule  does  not  apply  to  jurisdictional 
matters.  Unless  there  be  jurisdiction  to  begin  a  proceeding, 
everything  done  in  the  course  of  the  proceeding  is  void,  in- 
cluding attempts  at  ratification. 
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The  terms  of  the  statute  relating  to  the  presumptive  evi- 
dence afforded  by  an  administrator's  deed  go  only  to  the 
extent  of  making  the  deed  prima  facie  proof  that  the  admin- 
istrator complied  with  whatever  lawful  orders  the  court  made 
and  with  whatever  requirements  the  statutes  themselves  placed 
upon  him.  It  does  not  make  the  deed  prima  facie  evidence 
of  jurisdiction  in  the  court  to  bind  the  heir.  In  this  re- 
spect the  statute  is  much  narrower  than  the  one  prescribing 
the  evidentiary  effect  of  tax  deeds:  Gen.  Stats.  1901,  sec. 
7676. 

If,  however,  the  statute  should  be  interpreted  to  mean  that 
an  administrator's  deed  is  prima  facie  evidence  of  the  valid- 
ity of  the  entire  proceeding  upon  which  it  is  based,  it  would 
do  no  more  than  dispense  with  an  appeal  to  the  record  in 
the  first  instance.  Whenever  the  record  is  produced  it  must 
control.  If  it  should  be  shown  that  the  recpiired  record  is 
destroyed  or  has  been  lost,  then,  ''^^  in  the  absence  of  sec- 
ondary evidence,  the  presumption  attending  the  deed  might 
be  allowed  to  prevail,  as  in  the  case  of  Morrill  v.  Douglass, 
14  Kan.  293.  But  when  the  complete  record  is  offered  in 
evidence,  it  proves  what  steps  essential  to  jurisdiction  were 
in  fact  omitted  as  well  as  what  steps  were  in  fact  taken.  It 
esta])lishes  the  fact  that  nothing  was  done  except  what  it 
shows,  and  that  whatever  it  shows  to  have  been  done  was 
done  in  the  manner  it  shows. 

The  foretroing  propositions  are  not  seriously  contested  in 
the  brief  for  the  defendants,  but  it  is  urged  that  the  language 
oi"  the  statute  contemplates  that  the  recpiirements  respeetiuL;' 
notice  of  the  hearing  upon  a  petition  to  sell  real  estate  may 
be  iin|msed  by  mere  verbal  direction  to  the  administrator 
and  need  not  appear  on  the  journal  of  the  court.  The  pro- 
I::ite  court  is  ni;ide  a  court  (»f  record  for  the  very  purpose  of 
[^•reserving  indubitable  and  indisputable  evidence  of  its  acts. 
Proceedings  whereby  parties  may  be  deprived  of  their  real 
estate  are  among  the  most  important  which  the  probate  court 
lias  to  conduct.  "Without  jurisdiction  such  proceedings  are 
coram  non  judice;  and  it  would  destroy  the  entire  theory 
of  judicial  records  if  jurisdictional  orders  respecting  such 
proceedings  were  left  to  depend  upon  the  uncertain  memory 
of  spoken  words:  See  4  Wigniore  on  E\-idence,  sec.  2450. 

It  fr(<juently  occurs  that  the  records  of  probate  courts  are 
carelessly  made  up  and  do  not  in  fact  exhibit  all  that  took 
place,  or  defectively  express  what  actually  occurred.  In 
such  a  case  the  remedy  of  a  party  who  is  bound  by  the  record 
is  to  have  it  corrected  to  spc:dc  the  truth.     But  the  record  of 
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a  transaction  in  a  court  of  record  must  supersede  all  other 
proof. 

Many  defects  in  the  proceeding's  other  than  the  one  dis- 
cussed are  pointed  out.  Some  of  tliem  are  serious,  but  by 
liberal  interpretation  they  may  all  be  passed  as  irregulari- 
ties. 

The  Judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded  for  a  new  trial. 


An  Order  of  Publication  is  Necessary  to  give  a  probate  court  jnris- 
diction  to  decree  a  sale  of  land  for  the  payment  of  debts:  Cunning- 
ham V.  Anderson,  107  Mo.  371,  28  Am.  St.  Rep.  417. 

If  the  Proceedings  of  the  Probate  Court  fail  to  show  any  judgment 
or  order  of  sale  made  by  that  court  authorizing  a  sale  of  land  by  the 
executor  of  a  decedent,  and  tiiere  is  no  evidence  aliunde  to  show  that 
such  order  of  sale  was  ever  made,  the  proceedings  are  insufficient  to 
support  such  sale:  Hunter  v.  Hunter,  58  S.  C.  382,  79  Am.  St.  Eep.  845. 


HOLT  V.  LUCAS. 

[77  Kan.  710,  96  Pac.  30.] 

CHATTEL  MORTGAGE — Increase  of  Animals,  When  Continues 
Subject  to. — A  cliattel  mortgage  on  domestic  animals  Avhich  in  terms 
lOvers  the  increase  thereof,  and  which  is  executed  during  the  period 
of  gestation  and  duly  filed  for  record,  creates  a  lien  upon  the  increase 
when  the  same  are  born,  which  will  continue  so  long  as  the  mortgage 
lasts,  not  only  as  between  the  mortgagor  and  mortgagee,  but  as 
against  creditors  and  bona  fide  purchasers  of  the  mortgagor,      (p.  4C1.) 

CHATTEL  MORTGAGE,  Effect  of  Against  Attaching  Creditors. 
An  attaching  creditor  may  acquire  greater  and  better  rights  to  mort- 
gaged personal  property  belonging  to  his  debtor  than  the  debtor  him- 
t^elf  could  claim  at  the  time  the  attachment  is  levied,     (p.  462.) 

A  CHATTEL  MORTGAGE  can  Operate  Only  on  property  hav- 
ing an  actual  or  potential  existence  at  the  time  of  its  execution.  If 
it  is  not  in  existence,  the  mortgage  cannot  be  treated  as  valid  so  far 
as  third  persons  are  concerned.     (By  the  editor.)      (p.  462.) 

CHATTEL  MORTGAGES — Animals,  Increase  of  not  Conceived 
When  the  Mortgage  was  Executed. — A  mortgage  of  animals  and  their 
increase  does  not  include  increase  not  conceived  when  the  mortgage 
was  executed.      (By  the  editor.)      (p.  463.) 

CHATTEL  MORTGAGE — Burden  of  Proving  that  Property 
Falls  Within. — In  an  action  between  the  holder  of  such  a  chattel  mort- 
gage and  a  creditor  of  the  mortgagor  involving  the  right  to  the  pos- 
session of  the  increase,  the  burden  is  upon  the  mortgagee  to  establish 
that  such  increase  was  conceived  before  the  mortgage  was  given,  and 
was  therefore  in  actual  or  potential  existence,     (p.  463.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

W.  H.  Holmes  and  J.  B.  Larimer,  for  the  plaintiflE  in  er- 
ror. 

L.  H.  Greenwood,  for  the  defendants  in  error. 
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^1®  PORTER,  J.  F.  H.  Holt  brought  an  action  in  re- 
plevin to  recover  ten  hogs,  valued  at  one  hundred  and  fifty 
dollars,  and  eleven  calves,  valued  at  fifty-five  dollars.  His 
right  to  the  possession  of  the  property  rests  upon  a  chattel 
mortgage  given  by  Louis  H.  Wiggin,  dated  April  5,  1904. 
Defendant  F.  P.  Dickson  claims  the  property  by  virtue  of  an 
attachment  levied  thereon  by  the  sheriff  of  Shawnee  county 
subsequent  to  the  date  of  plaintiff's  mortgage. 

The  controversy  is  over  the  increase  of  the  stock  "*  de- 
scribed in  the  mortgage.  The  mortgage  includes  seven  brood- 
sows,  nine  cows  and  heifers,  and  all  the  increase  thereof. 
The  defendants  claim  that  plaintiff  allowed  the  calves  and 
pigs  in  controversy  to  remain  in  the  possession  of  the  mort- 
gagor after  the  expiration  of  the  natural  weaning  period  and 
after  they  had  ceased  to  follow  their  mothers,  and  that  for 
this  reason,  as  against  an  attaching  creditor,  the  increase  was 
no  longer  subject  to  the  mortgage  lien. 

The  jury  found  for  defendants,  and  found  the  value  of 
the  property  to  be  one  hundred  and  eighty  dollars.  In  an- 
swer to  special  questions  they  found  that  the  note  secured 
by  the  mortgage  was  due  and  unpaid;  that  the  property  in 
controversy  was  the  increase  of  the  stock  mentioned  in  the 
mortgage;  that  the  ten  hogs  were  not  littered  at  the  time 
the  mortgage  was  given,  and  were  twenty  months  old  when 
the  action  was  begun ;  that  the  calves  were  born  in  the  spring 
of  1905,  and  were  from  eight  to  eleven  months  old  when  the 
action  was  commenced.  There  was  also  a  finding  that  the 
property  in  controversy  was  in  the  possession  of  the  mort- 
gagor at  the  time  of  the  attachment,  and  that  plaintiff  had 
never  taken  por-session  of  the  same  under  his  mortcrage.  An- 
other finding  was  that  all  of  the  increase  had  passed  the 
nurture  period  and  were  separated  from  their  mothers.  The 
plaintitT  filed  a  motion  for  judgment  on  the  special  findings 
notwithstanding  the  general  verdict.  This  Avas  denied,  and 
judgment  was  rendered  in  favor  of  the  defendants,  which 
the  plaintiff  .seeks  by  this  proceeding  to  reverse. 

The  principal  question  involved  is  whether  the  increase  is 
subject  to  the  lien  of  the  mortgage  notwithstanding  the  fact 
that  the  nurture  period  had  pa-^sed  and  the  animals  had 
cea-ed  to  follow  their  mothers  and  were  separated  therefrom. 
In  Corl.in  v.  Kincaid,  33  Kan.  649.  7  Pac.  140,  it  was  held 
that  a  mortgage  on  domestic  animals  which  in  terms  covers 
the  inerea.sc  is  valid  as  to  the  increase.  The  question  of  the 
duration  of  the  mortgage  lion  was  not  involved.  A  chattel 
''^^  mortgage   given  upon  a  crop   after  the  seed  sown  has 
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sprouted  covers  the  grain,  because  the  latter  is  an  accession 
to  what  was  already  in  existence  when  the  mortgage  was 
given,  and,  by  analogy  to  this  doctrine,  the  increase  of  domes- 
tic animals  conceived  but  unborn  at  the  time  the  mortgage 
is  given  may  be  included  therein.  This  rule  is  recognized  in 
volume  6  of  the  Cyclopedia  of  Law  and  Procedure,  at  page 
1049,  with  the  modification  that  "as  against  a  purchaser 
without  actual  or  constructive  knowledge  of  the  mortgage 
the  lien  does  not  continue  after  a  suitable  period  of  nurture 
has  elapsed."  To  the  same  effect  is  Jones  on  Mortgages, 
4th  ed.,  sec.  149.  The  authorities  cited  in  support  of  the 
foregoing  texts,  so  far  as  we  have  examined  them,  are  cases 
in  which  the  increase  was  not  mentioned  in  the  mortgage. 
The  authorities  quite  generally  sanction  the  rule  that  a  mort- 
gage on  domestic  animals  covers  the  increase,  even  though  it 
is  silent  with  reference  thereto;  and  there  may  be  reason- 
able grounds  for  holding  that  where  the  mortgage  is  silent 
with  reference  to  increase,  and  is  given  during  the  period  of 
gestation,  the  lien  should  cover  the  increase  only  during  the 
nurture  period,  but  it  is  not  neces-sary  to  decide  that  in  this 
case.  Some  of  the  cases  which  restrict  the  lien  to  the  nurture 
period  are :  Forman  v.  Proctor,  48  Ky.  124 ;  Thorpe  v.  Cowles, 
55  Iowa,  408,  7  N.  W.  677 ;  Kellogg  v.  Lovely,  46  ]\Iich.  131, 
41  Am.  Rep.  151,  8  N.  W.  699;  Winter  v.  Landphere,  42 
Iowa,  471;  Darling  v.  Wilson,  60  N.  H.  59,  49  Am.  Rep. 
305;  Rogers  v.  Highland,  69  Iowa,  504,  58  Am.  Rep.  230, 
29  N.  W.  429 ;  Rogers  v.  Gage,  59  Mo.  App.  107.  In  Darling 
v.  Wilson,  60  N.  H.  59,  49  Am.  Rep.  305,  the  court  said: 
"Tliere  being  nothing  in  the  mortgage  showing  an  inten- 
tion to  create  a  lien  upon  the  increase  of  stock  mortgaged, 
the  lien  existing  only  as  an  incident  to  the  mortgage  would, 
as  between  the  parties,  continue  so  long  only  as  is  necessary 
for  the  suitable  nurture  of  the  increase.  This  view  is  sup- 
ported upon  sound  principles." 

7i3  In  Funk  v.  Paul,  64  Wis.  35,  54  Am.  Rep.  576,  24  N. 
W.  419,  the  view  taken  in  Darling  v.  Wilson,  60  N.  H.  59, 
49  Am.  Rep.  305,  was  criticised,  and  the  court  used  this 
language:  "There  would  seem  to  be  no  valid  reason  for  ter- 
niinatiiig  the  lien,  as  against  the  mortgagor,  merely  beeau.se 
the  period  of  'suitable  nurture"  had  passed.  Such  nurture 
did  not  give  the  lion,  and  its  termination  could  not  t;!l;e  it 
away  as  against  the  mortgagor." 

The  intTcase  ■.vas  not  meiUituied  in  the  niortgafre,  and  the 
court,  while  holding  the  mortgage  a  valid  lien  thereon  as  be- 
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tween  the  parties,  declared  that  it  would  not  be  valid  as 
against  bona  fide  purchasers  without  notice. 

In  the  present  case  the  mortgage  in  terms  describes  the 
increase,  and,  in  our  opinion,  must  be  held  a  valid  lien  upon 
such  increase  as  had  an  actual  or  potential  existence  when 
the  mortgage  was  executed,  and  binding  not  only  as  to  the 
parties  themselves  but  as  to  third  parties.  There  appears  to 
be  no  reason  why  the  lien  should  be  restricted  to  the  period 
during  which  the  young  are  following  their  mothers.  The 
mortgage  itself,  by  the  mention  of  the  increase,  gives  to  sub- 
sequent purchasers  and  creditors  sufficient  notice  to  place 
them  upon  incjuiry  as  to  what  animals  the  increase  consists 
of.  Cases  of  hardship  frequently  arise  where  livestock  cov- 
ered by  a  chattel  mortgage  have  altered  their  appearance  by 
growth,  or  have  been  removed  to  another  county,  and  all  the 
notice  which  a  bona  fide  purchaser  may  have  that  a  mort- 
gage is  in  existence  affecting  them  is  constructive  notice. 

The  plaintiff  argues  that  the  mortgage,  being  good  as  be- 
tween the  parties,  is  valid  as  against  an  attaching  creditor, 
for  the  reason,  as  he  contends,  that  an  attaching  creditor  is 
not  an  innocent  purchaser,  and  takes  no  better  title  than  the 
attachment  debtor  had  at  the  time  of  the  levy.  The  con- 
tention is  opposed  to  the  prior  decisions  of  this  court.  For 
instance,  a  chattel  mortgage  unrecorded  is  good  between  the 
parties  ''^■*  but  absolutely  void  as  against  an  attaching  credi- 
tor of  the  mortgagor,  where  at  the  time  of  the  levy  the  mort- 
gagee is  not  in  the  actual  possession  of  the  property: 
Standard  Implement  Co.  v.  Parlin  &  Orendorff  Co.,  51  Kan. 
566,  33  Pac.  363,  and  cases  cited.  The  language  of  our  stat- 
ute is,  in  substance,  that  an  unrecorded  chattel  mortgage, 
not  accompanied  by  immediate  delivery  and  followed  by 
actual  and  continued  change  of  possession,  will  be  absolutely 
void  as  against  the  creditors  of  the  mortgagor  and  as  against 
subsequent  purchasers  and  mortgagees  in  good  faith. 

There  is  another  principle  of  law  which  is  not  argued  in 
the  briefs  which  in  our  opinion  has  a  vital  bearing  upon  this 
case.  The  common-law  doctrine  that  a  chattel  mortgage  can 
only  operate  on  property  having  an  actual  and  potential  ex- 
istence at  the  time  the  mortgage  is  executed  has  often  been 
recognized  in  previous  decisions  as  the  hnv  in  this  state. 
Unless  tlie  property  can  be  said  to  be  in  existence,  there  is 
nothing  for  tlie  mortgage  to  operate  upon,  and  it  is  void: 
Long  V.  Ilincs,  -10  Kan.  216,  10  Am.  St.  Rep.  1S9,  16  Pac. 
33'J,  19  Pac.  796.  So  far  as  third  persons  are  concerned,  it 
can   never    be    treated    'ds   a    chattel   mortg-age:    Camerun    v. 
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Marvin,  26  Kan.  612 ;  Townsend  B.  &  C.  Co.  v.  Allen,  62  Kan. 
311,  84  Am.  St.  Rep.  338,  62  Pac.  1008,  52  L.  R.  A.  323; 
First  Nat.  Bank  v.  Mcintosh  etc.  C.  Co.,  72  Kan.  603,  84 
Pac.  535.  Between  the  parties  the  mortgage  may  be  valid, 
and  if  after  the  property  comes  into  existence  the  mortgagee 
take  possession,  he  may  hold  it  against  the  mortgagor  or 
against  third  persons,  as  a  pledge  for  the  security  of  his 
debt:  Cameron  v.  Marvin,  26  Kan.  612. 

The  application  of  this  rule  to  the  case  at  bar  demon- 
strates tliat,  as  to  the  calves  which  from  the  findings  of  the 
jury  it  appears  could  not  have  been  in  actual  or  potential 
existence  at  the  time  the  mortgage  was  executed,  the  judg- 
ment is  erroneous.  The  finding  is  that  the  calves  were  from 
eight  to  eleven  months  old  at  the  time  the  action  was  com- 
menced— December  30,  1905.  ''**'•  The  oldest  calves  must 
have  been  dropped  about  the  1st  of  February,  1905.  The 
date  of  the  mortgage  is  April  5,  1904.  The  period  of  gesta- 
tion in  cows  is  about  nine  and  one-half  months.  This  leaves 
a  margin  of  about  ten  days,  which,  it  is  true,  is  slight,  but 
the  burden  rested  upon  the  mortgagee  to  establish  the  fact 
that  the  increase  was  in  actual  or  potential  existence  when 
the  mortgagee  was  executed:  Thorpe  v.  Cowles,  55  Iowa,  408. 
7  N.  W.  677.  The  hogs  were  found  to  be  twenty  months  old 
December  30,  1905.  They  were  conceived,  therefore,  about 
December  30,  1903,  several  months  prior  to  the  date  of  the 
mortgage,  and  being  in  potential  existence,  like  a  crop  of 
grain  the  seed  of  which  has  sprouted,  were  properly  the  sub- 
ject of  a  mortgage  lien. 

The  jur}'  found  the  aggregate  value  of  the  hogs  and  calves 
to  be  one  hundred  and  eighty  dollars.  The  value  of  the  calves 
apart  from  that  of  the  hogs  was  not  found,  nor  does  the 
aggregate  value  of  both  as  found  by  the  jury  correspond 
with  the  values  alleged  in  the  pleadings  and  affidavit.  Tlie 
judgment  is  therefore  reversed  and  the  cause  remanded,  in 
order  that  the  aggregate  value  of  each  may  be  ascertained, 
and  the  plaintiiT  will  then  be  entitled  to  recover  the  value 
of  the  lu)gs  and  the  defendant  Dickinson  the  value  of  the 
calves. 


A  Chatffl  ^TortlJ'.•l!e  of  Domestic  Ai.im(!l.<!.  nfrovil'Tic:  to  Demurs  v. 
Grr.hain.  SG  INfont  402,  T22  Am.  St.  Ttep.  MS!,  ^vitiioiit  any  c\-!iit-=; 
agreiiiii'iit  as  tn  their  iiicvoa'^o,  does  iint  cover  iii^-rease  in  f^'estatinu 
at  the  time  df  the  cvecutinu  of  Ihe  mortgage;  ar.tl  ;is  to  su>"!i  iiini'aM 
born  before  foreeh)si;ve,  the  ninrt  u;i'.i;or  in  iui> -t-sion  may  di  a!  v.-ii!'  i' 
as  tiis  own.  and  (!i«roso  of  it  as  ]\:'  si  es  fit:  So..,  a'-",  l-'irs^  Xat.  l'.;ink 
V.  I^rrcoa.  llfi  Cal.  SI.  .-,S  Am.  St.  liej^i.  loJ;  Sn.job^rl  V.  iJe  Zvloi;.!,  112 
Cul.  21.J,  uo  Am.  Si.  l;(|'.  2ur. 
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ATCHISON,  TOPEKA  AND  SANTA  FE  RAILWAY  COM- 
PANY V.  WILKIE. 

[77  Kan.  791,  90  Pae.  775.] 

RAILWAYS — Negligence  Per  Se — Crossing  in  Front  of  Passing 
Locomotive. — It  was  said  one  who  attempted  to  drive  over  a  public 
crossing  in  front  of  an  engine  which  was  standing  still,  with  no  sign 
or  indication  of  an  attempt  on  the  part  of  the  enginemen  to  move  it, 
was  not  guilty  of  contributory  negligence  per  se.      (p.  466.) 

RAILWAYS — Duty  to  Ring  Bell  Before  Starting  Locomotive. — 
Under  the  circumstances  it  was  said  to  have  been  the  duty  of  those  in 
charge  of  the  engine,  regardless  of  any  statutory  requirement,  to  ring 
the  bell  before  starting  the  engine  over  the  crossing,      (p.  466.) 

RAILWAYS — Negligence — Proximate  Cause  of  Injury. — It  was 
said  that  the  negligent  moving  of  defendant's  engine  without  first  giv- 
ing a  warning  of  the  intention  to  do  so  was  the  proximate  cause  of  the 
frightening  of  plaintiff's  horse.      (p.  467.) 

(Syllabi  by  the  court.) 

William  R.  Smith,  0.  J.  Wood  and  Alfred  A.  Scott,  for  the 
plaintiff  in  error. 

Edward  C.  Little,  for  the  defendant  in  error. 

''^2  Per  CURIAM.  This  is  an  action  for  damages  for  in- 
juries received  at  a  railway  crossing  on  one  of  the  public 
streets  of  Abilene.  The  jury  found  a  verdict  for  eight 
hundred  and  twenty-five  dollars  in  favor  of  plaintiff,  and, 
among  other  special  findings,  returned  the  following: 

"(6)  Q.  Was  not  the  engine  moving  very  slowly  at  the 
time  the  plaintiff's  horse  became  frightened?     A.  Yes." 

"(8)  Q.  On  the  night  in  question,  did  the  trainmen  make 
up  the  train  at  Abilene  in  the  usual  and  proper  manner? 
A.  No.' 

"(9)  Q.  In  making  up  the  train  on  the  occasion  of  the 
accident  to  the  plaintiff  wa^  it  necessary  to  run  the  engine 
across  Buckeye  avenue?     A.  Yes." 

"(12)  Q.  If  you  find  for  the  plaintiff,  then  state  what 
negligent  act  or  omission  resulted  in  the  injury  to  the  plain- 
tiff.    A.  By  not  ringing  bell.' 

"(13)  Q.  Did  the  plaintiff  see  the  engine  which  he  claims 
frightened  his  horse  before  he  had  reached  the  south  side- 
track and  before  he  attempted  to  cross  the  tracks?     A.  Yes." 

Buckeye  avenue  runs  north  and  south.  Three  trades  of 
the  railway  company  cross  this  street  leading  cast.  The 
north  track  runs  a  little  southeast.  It  was  almost  dusk,  about 
7  :30  in  the  evening,  when  plaintiff,  who  was  driving  a  horse 
and  bugsy,  approached  the  crossing  from  the  south.  Plain- 
tiff's  evidence  tended   to  show  that   at   a   safe   distance   he 
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stopped,  looked  and  listened,  "^^^  and,  seeing  the  engine  stand- 
ing still,  with  the  pilot  near  the  west  side  of  the  street,  at- 
tempted to  drive  across  the  street  in  front  of  it,  not  expecting 
it  to  be  moved.  There  was  evidence  that  when  he  was  on 
the  tracks  the  engine  started  east  on  the  north  track,  sud- 
denly, without  warning,  coming  directly  toward  his  horse, 
which  became  frightened,  and,  throwing  him  out,  caused  the 
injuries  for  which  he  recovered. 

The  principal  contention  is  that  the  court  erred  in  not 
rendering  judgment  on  the  special  findings.  Plaintiff  was 
not  guilty  of  contributory  negligence  per  se  because  he  at- 
temi)ted  to  drive  over  a  public  crossing  in  front  of  an  en- 
gine which  he  testifies  was  standing  still,  with  no  sign  or 
indication  of  an  intention  on  the  part  of  the  engiuemen  to 
move  it:  St.  Louis  &  S.  F.  Ry.  Co.  v.  Dawson,  64  Kan.  99, 
67  Pac.  521.  In  volume  2  of  Thompson's  Conunentaries  on 
the  Law  of  Negligence,  section  1677,  it  is  said:  "The  at- 
tempt of  a  traveler  to  cross  in  front  of  an  engine  or  a  train 
standing  near  the  crossing  is  not  generally  so  inherently  dan- 
gerous as  to  preclude  a  recovery  of  damages,  if  the  engine  or 
train  is  unexpectedly  started  forward  upon  him,  but  in  most 
such  cases  the  question  whether  he  has  been  guilty  of  negli- 
gence will  go  to  the  jury,  especially  where  it  moves  upon 
him  without  giving  any  signals":  See,  also,  3  Elliott  on 
Railroads,  1770,  note  4. 

The  authorities  relied  upon  by  the  railway  company  are 
largely  those  in  which  the  train  was  either  approaching  the 
crossing  or  the  engine  was  fired  up  and  manned,  with  all 
appearances  of  being  about  to  move  over  the  crossing. 

It  is  said  that  there  was  no  occasion  for  ringing  the  bell, 
because  plaintiff  saw  the  engine  and  was  bound  to  take  no- 
tice that  it  might  be  moved.  But  was  he  not  justified  in 
assuming  that,  under  the  circumstances,  it  would  not  be 
moved  over  the  crossing  without  some  signal  being  first  given? 
There  is  no  statute  requiring  the  giving  of  signals  upon  ap- 
proaching a  crossing  of  a  ''"■*  public  street  in  a  city,  but 
the  duty  to  give  such  signals  often  rests  upon  those  in  charge 
of  an  engine  or  train  before  starting  it  across  the  street. 

"It  is  a  sound  conclusion  that  it  is  the  duty  of  the  engineer 
in  charge  of  a  train  standing  still,  before  starting  his  en- 
gine across  a  street,  not  only  to  give  timely  warning  of  his 
intention,  but  also  to  see  whether  his  train  will  not  be  likely 
to  strike  a  traveler  or  frighten  his  horses":  2  Thompson's 
Commentaries  on  the  Law  of  Negligence,  sec.  1568. 
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In  the  present  case,  while  the  engine  was  standing  still 
several  vehicles  were  using  the  crossing.  Plaintiff  had 
started  to  cross  before  the  engine  moved  and  must  have  been 
in  plain  view  of  those  in  charge  of  it  had  they  kept  the 
usual  lookout.  It  was  their  duty,  regardless  of  any  statu- 
tory requirement,  to  ring  the  bell  before  starting  the  engine 
over  the  crossing,  as  well  as  to  take  precautions  not  to  strike 
the  plaintiff  or  to  frighten  his  horse.  Ordinary  caution  and 
prudence  imposed  these  duties,  under  the  circumstances. 

It  is  true,  as  argued,  that  the  ringing  of  the  bell  might 
have  frightened  the  horse,  but  the  company  would  not  have 
been  liable  for  merely  ringing  the  bell  in  the  usual  manner, 
unless  there  was  some  circumstance  that  made  it  negligence 
to  do  so. 

It  is  insisted  that  in  any  event  the  failure  to  ring  the 
bell  was  not  the  proximate  cause  of  the  injury.  The  find- 
ing that  the  failure  to  ring  the  bell  was  the  negligent  act 
must  be  construed  as  meaning  the  starting  of  the  engine 
without  first  ringing  the  bell.  Of  course,  if  the  engine  had 
not  been  moved,  the  failure  to  ring  the  bell  could  not  have 
caused  the  horse  to  frighten.  The  proximate  cause  in  the 
law  of  negligence  is  not  the  cause  nearest  in  point  of  time 
or  in  sequence  of  events.  There  may  be,  and  frequently  is, 
an  intervening  agency — something  which  it  is  only  reason- 
able to  expect  would  or  might  happen ;  and  in  such  cases 
the  remoter  cause  in  point  of  time  or  in  sequence  of  events 
is  said  to  be  the  proximate  cause,  for  the  reason  that  the 
final  ''^^  result  was  made  possible  by  the  first  negligent 
act  or  omission :  Atchison  etc.  R.  R.  Co.  v.  Stanford.  12  Kan. 
354,  15  Am.  Rep.  362;  Chicago  etc.  Ry.  Co.  v.  McBride,  54 
Kan.  172.  37  Pac.  978.  In  the  Stanford  case  it  was  said: 
"Any  num1)pr  of  causes  and  effects  may  intervene  between 
the  first  wrongful  cause  and  the  final  injurious  consequence; 
and  if  they  are  such  as  might,  with  reasonable  diligence, 
have  been  foreseen,  the  last  result,  as  well  as  the  first,  and 
every  intermediate  result,  is  to  be  considered  in  law  as  the 
proximate  result  of  the  first  wrongful  cause." 

The  moving  engine  in  this  case  frightened  the  horse;  but 
the  negligence  was  in  moving  it  without  first  giving  a 
warning  of  the  intention  to  do  so,  and  this  was  the  proximate 
cause  of  the  horse's  becoming  frightened. 

The  ease  of  St.  Louis  etc.  Ry.  Co.  v.  Payne,  29  Kan.  160, 
which  is  cited,  is  in  no  sense  a  parallel  one  There  the 
team  was  standing  tied  near  a  crossing  outside  the  limits 
of  a  town  or  eitv.     It  was  said  that  the  failure  to  sound  the 
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whistle  eighty  rods  from  the  crossing  could  not  have  hecn 
the  cause  of  the  team's  becoming  frightened.  The  owner 
wa.s  not  using  the  highway  and  not  expecting  to  do  .so.  His 
claim  was  that  if  the  whistle  had  sounded  he  would  have 
come  from  the  mill  and  looked  after  his  team.  It  was  held 
that  the  company  owed  him  no  duty  under  the  statute.  In 
ihe  present  case  plaintiff  was  using  a  public  crossing,  and, 
while  no  statutory  duty  was  imposed  upon  the  company, 
there  was  the  duty  to  give  travelers  warning  before  starting 
the  engine  across  the  street,  under  the  circumstances  as  they 
existed.  The  evidence  tended  strongly  to  show  that  the  men 
in  charge  of  the  engine  started  it  over  the  crossing  without 
being  aware,  as  they  should  have  been,  that  plaintiff  was  on 
the  crossing,  and  only  discovered  his  presence  after  he  was 
thrown  out. 

We  have  found  nothing  prejudicial  in  the  instructions  or 
in  the  other  matters  of  w^hich  complaint  is  made,  and  there- 
fore the  judgment  is  affirmed. 


The  Liability  of  a  Railway  Company  to  persons  who,  while  attempt- 
ing to  cross  a  track  in  front  or  in  the  rear  of  a  standing  train,  are 
injured  by  a  sudden  movement  of  the  train  backward  or  forward,  is 
discussed  in  Robinson  v.  Western  Pac.  R.  R.  Co.,  48  Cal.  409;  Chicago 
Terminal  Transfer  Co.  v.  Ilelberg,  1^4  111.  App.  113;  Kennedy  v.  Chi- 
cago et>;.  Rv.  Co.,  GS  Jova.  5r,9,  27  N.  W.  743;  Union  Pac.  Kv.  Co.  v. 
Hutchinson",  39  Kan.  485,  488,  18  Pac.  70-5,  706;  Atchison  etc.  R.  R. 
Co.  V.  Shaw,  56  Kan.  519,  43  Pac.  1129;  Ohio  etc.  R.  R.  Co.  v.  Hill, 
7  Ind.  App.  255,  34  N.  E.  646;  Gcveke  v.  Grand  Rapid  etc.  R.  R.  Co., 
57  Mich.  580,  24  N.  W.  675.  The  cutting  of  a  train  on  a  sidetrack  so 
that  some  cars  are  on  one  side  and  some  on  the  other  of  the  highway 
is  not  an  invitation  to  the  public  to  cross  tiie  other  trucks  witliout 
exercising  reasonable  care:  Passman  v.  West  Jersey  etc.  R.  R.  Co.  G8 
N.  J.  L.  719,  96  Am.  St.  Rep.  573.  ' 
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GARVEY  V.  CITY  OF  LOWELL. 

[199  Mass.  47,  85  N.  E.  182.] 

RECORDS  OF  OFFICERS  Who  are  not  Rerraired  to  Keep  a 
Record. — The  record  of  the  doings  of  the  board  of  health,  which  is  not 
required  to  keep  any  record,  does  not  come  \vithin  the  rules  applicable 
to  records  of  boards  which  are  required  to  keep  a  record,      (p.  470.) 

CIVIL  SERVICE  LAWS— Power  of  the  Courts  to  Question  the 
Reasons  for  the  Acts  of  a  Board  in  Dispensing  with  a  Position  or  Em- 
ploye.— The  attempt  of  a  board  of  hcnlth  to  get  rid  of  an  employe  by 
abolishing  his  position,  which  it  purports  to  do  on  niotivos  of  economy, 
may  be  inquired  into  in  an  action  by  him  to  recover  for  his  services, 
and  he  may  recover  if  the  jury  finds  that  the  action  of  the  board  was 
a  mere  pretext,  not  in  good  faith  nor  on  grounds  of  economy,  but  was 
taken  because  of  liis  refusal  to  render  a   political  service,      (p.  470.) 

CIVIL  SERVICE— Parol  Evidence  to  Show  the  Real  Motive  of 
the  Previous  Abolition  of  an  Employment. — Ti-.e  recital  in  the  record 
of  a  board  of  health  purportinj^  to  aboli'^h  the  office  of  foreman  of 
the  yard  on  the  ground  of  economy  may  be  contradicted  by  parol,  by 
evidence  tending  to  show  that  the  action  was  due  to  a  political  pur- 
pose and  was  a  pretext  to  get  rid  of  an  emjiloyr..      (p.  471.) 

OFFICE,  What  is  not. — The  Foreman  of  a  Yard  of  the  Health 
Department  of  a  City  is  not  the  holder  of  an  ollico,  where  his  duties 
are  those  of  one  engnged  in  the  labor  service  of  the  city.  Such  a  posi- 
tion is  an  employment  rather  than  an  office,      (p.  471.) 

Action  of  contract  to  recover  for  v.ages  as  foreman  of  the 
health  department  of  the  city  of  Lowell.  The  defendant  at 
the  close  of  the  evidence  a^kod  the  court  to  rule  that  the 
plaintiff  ought  not  recover;  that  the  records  of  the  board 
of  health  were  conclusive  on  the  question  of  the  reason  for 
the  abolition  of  the  position  of  yard  foreman;  that  such  posi- 
tion was  an  office,  and  as  such,  might  be  abolished  by  the 
board  of  health,  but  the  trial  judge  refused  to  so  rule,  and 
submitted  the  following  questions,  which  were  answered  as 

follows : 

(468) 
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"1.  Was  the  vote  of  March  28,  1907,  abolishing  the  posi- 
tion of  yard  foreman,  a  mere  pretext  or  device  to  get  rid  of 
the  plaintiff?"    "Yes." 

"2.  Was  said  vote  passed  in  good  faith  on  grounds  of  econ- 
omy?"   "No." 

"3.  Were  the  duties  of  the  office  substantially  transferred 
to  some  other  person  employed  for  the  purpose  of  taking 
them?"     "No." 

"4.  Was  the  action  of  the  board  of  health  taken  because 
of  the  plaintiff's  refusal  to  render  some  political  service?" 
"Yes." 

The  amount  of  the  damage  was  agreed  upon,  and  the 
judge  directed  the  jury  to  find  for  the  plaintiff.  The  case 
was  thereupon  reported  to  the  supreme  judicial  court  for  its 
determination,  with  a  stipulation  that  if  the  rulings  of  the 
trial  judge  were  erroneous,  a  new  trial  should  be  granted, 
and  if  not,  then  judgment  should  be  entered  on  the  verdict. 

S.  E.  Qua,  for  the  plaintiff. 

J.  G.  Hill,  for  the  defendant. 

*^  SHELDON.  J.  The  plaintiff  was  in  the  employ  of  the 
defendant  as  foreman  of  the  yard  of  its  health  department. 
It  is  agreed  that  he  was  entitled  to  whatever  protection  the 
civil  service  laws  might  afford  him:  Stats.  1904,  c.  314.  He 
was  discharged  from  his  employment  under  a  vote  of  the 
board  of  health  of  the  defendant,  purporting  "to  abolish  the 
position  of  foreman  of  the  yard  in  the  spirit  of  economy." 
The  jury  have  found,  however,  that  this  vote  was  a  mere 
pretext  or  device  to  get  rid  of  the  plaintiff,  that  it  was  not 
passed  in  good  faith  on  grounds  of  economy,  and  that  this 
action  was  taken  because  of  the  plaintiff's  refusal  to  render 
some  political  service.  The  evidence  on  which  these  findings 
were  made  was  admitted  subject  to  the  defendant's  exception ; 
and  the  first  question  to  be  considered  is  whether  this  evi- 
dence was  competent. 

'*^  The  defendant's  counsel  contends  that  the  records  of 
the  board  are  conclusive  as  to  the  reason  why  the  plaintiff's 
position  was  abolished.  He  relies  mainly  upon  the  decision 
in  Stratton  v.  Lowell,  181  Mass.  511,  63  N.  E.  948,  in  which 
it  was  held  that  the  court  could  not  go  behind  the  record  of 
this  board  to  show  that  it  had  had  a  different  and  an  unlaw- 
ful reason  for  the  selection  of  a  particular  garbage  crematory 
from  the  lawful  reason  which  the  board  had  derlari'il  by  its 
vote  and  had  spread  upon  its  record.     And   see  llallt^rlc  v. 
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Boylston,  117  Mass.  469;  Judd  v.  Thompson.  125  Mass.  553; 
Taylor  v.  Henry,  2  Pick.  397;  Third  School  District  in 
Stou,i;hton  V.  Atherton,  12  Met.  105.  But  the  record  of  the 
doings  of  the  board  of  health,  which  is  not  required  to  keep 
any  such  record,  does  not  come  under  the  rule  of  the  cases 
last  cited;  and  the  real  point  of  the  decision  in  Stratton  v. 
Lowell,  181  Mass.  511,  63  N.  E.  948,  was  not  that  the  record 
of  this  board  was  in  itself  conclusive,  but  that  when  it  was 
its  duty  to  pass  upon  the  expenditure  of  a  valid  appropria- 
tion properly  made  for  a  purpose  within  the  scope  of  its  au- 
thority, the  court  was  bound  by  its  declaration  that  in  making 
or  arranging  to  make  that  expenditure  it  was  acting  upon  the 
independent  judgment  which  it  was  its  duty  to  form.  That 
was  a  different  question  arising  from  a  different  state  of 
facts  from  what  is  now  presented.  It  is  provided  by  Statutes 
of  1904,  chapter  314,  section  1,  that  "every  person  holding  of- 
fice or  employment  in  the  public  service  of  the  commonwealth, 
or  in  any  county,  city  or  town  thereof,  classified  under  the 
civil  service  rules  of  the  commonwealth,  shall  hold  such  office 
or  employment,  and  shall  not  be  removed  therefrom,  lowered 
in  rank  or  compensation,  or  suspended,  or,  without  his  con- 
sent, transferred  from  such  office  or  employment  to  any  other 
except  for  just  cause  and  for  reasons  specifically  given  in 
writing."  And  the  second  section  of  this  act,  as  amended  by 
Statutes  of  1905,  chapter  243,  provides  for  notice  and  hearing 
before  any  final  action  is  had  under  section  1  already  quoted. 
Upon  the  findings  of  the  jury,  the  action  of  the  board  of 
health  was  intended  to  deprive  the  plaintiff  of  the  rights 
secured  to  him  by  this  statute,  and  to  prevent  him.  by  a  false 
recital  in  the  vote  of  the  board,  from  obtaining  the  redress 
which  the  legislature  had  intended  to  secure  to  him.  We  do 
not  consider  that  we  are  re(iuired  to  allow  such  a  board  to 
nullify  the  plain  and  salutary  provisions  of  this  statute  by 
simply  covering  their  unlawful  act  ^^  with  a  virtuous  name. 
There  is  a  real  and  fundamental  distinction  between  the  laud- 
able abolition  of  an  unnecessary  position  and  the  discharge  of 
a  faithful  emplo\e  in  violation  of  the  riglits  secured  to  him 
])}•  statute;  and  the  latter  action  can  neither  be  concealed  nor 
])!•.  tcfted  by  a  i)retense  that  it  was  an  exercise  of  the  former 
riaiit.  This  was  the  doctrine  of  Bangs  v.  Snow,  1  ]\Iass.  181. 
If  it  l)e  assumed  that  the  record  of  the  board  of  health  is 
conclusivt^  lliat  the  vote  in  ((uestion  was  passed  at  that  meet- 
iiiu:  of  the  board,  it  by  no  means  follows  that  it  is  also  con- 
clusive as  to  the  alleged  motive  of  tlie  meniliers  who  voted  for 
it   or  of  the  l)()ard   as  a   body   in   passing   it.     This,   like   the 
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swearing  in  of  the  assessors  in  Pease  v.  Smith,  24  Pick.  122, 
or  the  real  purpose  of  the  appropriation  in  Bangs  v.  Snow, 
1  Mass.  181,  was  not  a  matter  necessarily  to  be  put  upon  the 
record. 

The  view  which  we  have  taken  of  this  question  is  in  accord 
with  decisions  made  in  other  states  under  somewhat  similar 
eircumstances.  In  People  v.  Mayor  of  Brooklyn,  149  N.  Y. 
215,  43  N.  E.  554,  Kelly  v.  York,  42  App.' Div.  283,  59 
N.  Y.  Supp.  30,  and  Sutherland  v.  Board  of  Street  &  Water 
Conimrs.,  32  Yroom,  436,  39  Atl.  710,  all  the  reasoning  of 
the  opinions  goes  upon  the  ground  that  a  recital  in  the  record 
of  a  vote  that  an  office  was  abolish(;d  or  a  resolution  passed 
for  reasons  of  economy  could  properly  be  contradicted  by 
other  evidence.  The  existence  of  the  primary  fact  upon 
which  the  right  to  take  action  depended,  though  averred  in 
the  record,  was  allowed  to  be  contradicted  by  parol  evidence 
in  Benwood  v.  Wheeling  Ry.,  53  W.  Va.  465,  44  S.  E.  271, 
Johnson  v.  Turnell,  113  Wis.  468,  89  N.  W.  515,  and  Rape 
V.  Ileaton,  9  Wis.  328,  76  Am.  Dec.  269.  And  see  to  the  same 
effect.  State  v.  Aldridge,  66  Ohio  St.  598,  64  N.  E.  562 ,  Good- 
rich V.  Senate.  92  Me.  248,  42  Atl.  409,  in  which  the  general 
rule  is  concisely  stated  by  Strout,  J. 

Accordingly,  we  can  have  no  doubt  that  the  judge  rightly 
admitted  the  evidence  which  tended  to  show  that  the  plain- 
tiff's position  was  not  abolished  in  good  faith  for  reasons  of 
economy,  but  that  the  vote  of  the  board  of  health  was  a  mere 
pretext  or  device  to  get  rid  of  the  plaintiff  on  account  of  his 
refusal  to  render  political  service  to  one  of  the  members  of 
the  board ;  and  the  findings  of  the  jury  were  fully  warranted 
by  the  evidence. 

Nor  was  the  plaintiff  the  holder  of  an  office  within  the 
meaning  ^^  of  our  statutes.  His  duties  were  distinctly  those 
of  one  engaged  in  the  labor  of  the  city.  He  held  an  employ- 
ment rather  than  an  office.  The  duties  which,  according  to 
the  evidence,  he  discharged  were  duties  which  must  be  per- 
formed by  someone,  and  must  be  none  the  less  performed 
under  some  designation  although  his  nominal  position  should 
be  abolished.  The  necessity  for  the  performance  of  those 
duties  still  continued.  It  is  not  necessary  to  consider  just 
what  is  the  technical  distinction  between  an  officer  and  a  mere 
employe;  it  is  sufficient  to  say  that  upon  the  evidence  before 
us  the  plaintiff  belonged  to  the  latter  category:  Brown  v. 
Kus-sell,  1G6  ^lass.  14,  55  Am.  St.  Rep.  357,  43^  X.  E.  1(^05, 
32  L.  R.  A.  253;  Attorney  (ieneral  v.  Drolian.  IGO  :\Ia>s.  5:;4. 
61  Am.  St.  Rep.  301,  48  X.  E.  279;  Johnson  v.  Kimball,  170 
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Mass.  58,  48  N.  E.  1020;  Ransom  v.  Boston,  192  Mass.  299, 
78  N.  E.  481 ,  196  Mass.  248,  81  N.  E.  998 ;  Ransom  v.  Mayor 
of  Boston,  193  Mass.  537,  79  N.  E.  823;  Hill  v.  Mayor  of 
Boston,  193  Mass.  569,  79  N.  E.  825;  Johnson  v.  Somerville, 
195  Mass.  370,  81  N.  E.  268,  10  L.  R.  A.,  N.  S.,  715.  A  simi- 
lar question  was  considered  in  Water  Commissioners  of  New 
Brunswick  v.  Cramer,  32  Vroom,  270,  68  Am.  St.  Rep.  705, 
39  Atl.  671,  reversing  28  Vroom,  478,  31  Atl.  384;  Corrigan 
V.  Mayor  of  Brooklyn,  149  N.  Y.  215,  43  N.  E.  554 ;  Phillips 
V.  Mayor  of  New  York,  88  N.  Y.  245.  And  see  the  cases  col- 
lected in  23  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  322  et  seq. 

It  follows  that  the  first,  second  and  fifth  of  the  rulings 
asked  for  by  the  defendant  could  not  have  been  given;  the 
others  are  made  immaterial  by  the  special  findings  of  the 
jury ;  and  upon  those  findings  a  verdict  in  favor  of  the  plain- 
tiff for  the  agreed  amount  of  damages  was  properly  ordered. 

Judgment  on  the  verdict. 


On  the  Interpretation  of  Civil  Service  Sules  see  the  recent  case  of 
Hale  V.  Worstell,  185  N.  Y.  247,  113  Am.  St.  Rep.  895.  The  constitu- 
tionality of  civil  service  laws  is  the  subject  of  a  note  to  People  v. 
Mosher,  79  Am.  St.  Rep.  560. 

FuMic  Offlce  is  Distinguished  from  Employment  in  the  notes  to  State 
V,  Hocker,  63  Am.  St.  Rep.  181;  Shelby  v.  Alcorn,  72  Am.  Dec.  179. 
An  office  is  a  public  position  created  by  the  constitution  or  law,  con- 
tinuing during  the  pleasure  of  the  appointing  power  or  for  a  fixed 
term,  with  a  successor  elected  or  appointed.  An  employment  is  an 
agency  for  a  temporary  purpose,  ceasing  when  that  purpose  is  ac- 
complished: Patton  V.  Board  of  Health  of  San  Francisco,  127  Cal. 
388,  78  Am.  St.  Rep.  66.  A  policeman  is  a  public  officer,  and  hence 
must  be  appointed  for  some  specified  time  under  a  constitution  pro- 
viding that  the  term  of  all  offices  shall  be  for  some  specified  period: 
Mouette  v.  State,  91  Miss.  662,  12i  Am.  St.  Rep.  715. 


VIE  TOR  V.  SPALDING. 

[199  Mass.  52,  84  N.  E.  1016.] 

ATTORNEY  AT  LAVv^,  Knowledge  of,  When  not  Imputed  to 

His  Client. — An  attorney  at  law  whose  employment  is  continuous  in 
no  other  sense  than  that  he  is  employed  to  render  such  services  as 
his  clients  may  at  any  time  need  does  not  occupy  such  a  relation  to 
them  that  they  are  cliarged  with  knowledge  of  the  dissolution  of  a 
partnersliip,  when  such  knowledge  is  not  gained  in  relation  to  any 
business  with  which  such  attorney  was  employed  for  such  clients. 
(p.  474.) 

PARTNERSHIP,  Dissolution  of,  Evidence  of,  When  too  In- 
definite.— The  st;ittui;ont  ot  a  jierson  who  liad  retired  from  the  firm, 
when  on  the   btaud  as  a  vrituess,  that   the  attorneys  of  the  plaintitf 
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knew  he  wag  out  of  the  firm,  how  he  got  out  and  when,  ia  too  in- 
definite to  aid  the  defendant,  even  when  admitted  without  objection 
and  without  a  request  for  instructions  regarding  its  effect,  if  there 
is  no  evidence  to  show  tnat  such  attorney  acquired  his  information 
when  acting  for  the  plaintiffs  or  knew  at  the  time  he  made  such 
declaration  that  they  were  creditors  of  the  partnership,     (p.  475.) 

W.  A.  Knowlton  and  S.  H.  Tyng,  for  the  plaintiffs. 

W.  F.  Kimball,  for  the  defendant  Atwood. 

^^  KNOWLTON,  C.  J.  This  is  an  action  to  recover  for 
merchandise  sold  by  the  plaintiffs  to  the  defendant  firm.  The 
sale  and  delivery  of  the  goods  were  admitted,  and  the  only 
defense  was  by  the  defendant  Atwood,  who  had  ceased  to  be 
a  member  of  the  firm  before  the  goods  were  sold.  No  notice 
of  the  dissolution  of  the  partnership  was  given  to  the  plain- 
tiffs, and  the  defense  w^as  put  entirely  upon  the  contention 
that  they  had  knowledge  of  it,  or  were  charged  with  notice 
of  it  through  the  knowledge  of  Mr.  Knowlton,  their  attorney. 
The  jury  found  for  the  defendant.  The  only  exception  before 
us  is  to  the  refusal  ^^  of  the  judge  to  direct  a  verdict  for 
the  plaintiffs,  and  the  question  is  whether  there  was  evidence 
to  warrant  a  finding  that  the  plaintiffs  had  notice,  or  were 
chargeable  with  notice,  that  Atwood  had  ceased  to  be  a  mem- 
ber of  the  firm  before  the  goods  were  sold. 

There  was  no  evidence  of  notice  to  either  of  the  plaintiffs 
personally.  It  w'as  shown  that  ]Mr.  Knowlton  had  knowledge 
of  the  change,  and  the  only  issue  submitted  to  the  jury  was 
whether  he  was  in  the  employ  of  the  plaintiffs  as  their  attor- 
ney in  1900,  and  before  the  sales  in  question,  when  he  ac- 
quired knowledge  of  the  withdrawal  of  Atwood  from  the  firm. 

There  was  evidence  that  he  had  l)cen  employed  by  the  plain- 
tiffs as  their  attorney,  more  or  less,  for  years.  One  of  the  de- 
fendants, testifying  on  this  point,  said  that  he  knew  that  ]\Ir. 
Knowlton  was  the  plaintiffs'  attorney  in  Boston,  but  he  did 
not  mean  by  that  any  more  than  that  "whenever  they  re- 
quired any  legal  services  he  was  their  lawyer,  and  when  they 
did  not,  he  was  not  their  lawyer."  The  defendant  Atwood 
testified  that  the  plaintiff  Vietor  "told  him  that  ]\Ir.  Knowl- 
ton had  always  l)oen  their  attorney  for  many  years,  tluit  Vie- 
tor did  not  tell  him  in  any  form  of  words  that  ^Ir.  Knowlton 
was  under  a  continuous  retainer  from  the  plaintiffs,"  and 
that  he  drew  an  inference  from  tliis  general  statement  that 
Mr.  Knowlton  wiis  continuously  their  attorney.  This  was  the 
strongest  evidence  in  the  ease  for  the  defendant.  ]Mr.  Kntnvl- 
ton  testified  that  he  never  liad  a  eontisiuoii'^  retainer  fruin  tli'' 
plaintiffs,  that  any  little  ley'cd  matters  which  eanit-  up  would 


474  American  State  Reports,  Vol.  127.  [Mass. 

be  brought  to  him  and  disposed  of,  and  that  when  each  mat- 
ter was  concluded  there  was  no  continuing  relation  between 
liim  and  the  plaintiffs  as  attorney  and  clients.  The  testimony 
relied  on  by  the  defendant  Atwood  is  not  necessarily  incon- 
sistent with  this.  But  if  given  its  greatest  effect,  it  means  no 
more  than  that  Mr.  Knowlton  was  continuously  retained  to 
render,  as  a  lawyer,  such  services  as  the  plaintiffs  might  at 
any  time  need.  It  does  not  appear  that  the  knowledge  that 
he  gained  of  Atwood 's  withdrawal  from  the  firm  had  any  re- 
lation to  the  business  in  which  he  was  at  any  time  employed 
by  the  plaintiffs.  His  employment  as  a  lawyer  did  not  im- 
pose upon  him  the  duty  to  act  as  the  general  manager  of 
their  business  in  Boston,  in  the  matter  of  determining  to 
whom  ^^  credit  should  be  given.  There  is  nothing  to  indi- 
cate that  he  ever  knew  that  they  were  dealing  with  these  de- 
fendants in  any  way,  until  a  long  time  after  the  sale  of  the 
goods  for  which  the  plaintiffs  now  seek  to  recover.  If  he  had 
been  employed  to  ascertain  in  advance  who  were  parties  to 
whom  credit  might  safely  be  given,  and  who  were  the  respon- 
sible members  of  firms,  they  would  have  been  bound  by  his 
knowledge  on  this  subject.  But  a  general  retainer  to  do  busi- 
ness as  an  attorney  at  law  does  not  include  this  kind  of  ser- 
vice. So  far  as  appears,  there  was  no  more  reason  for  his 
informing  the  plaintiffs  of  the  change  in  the  membership  of 
this  firm  when  he  first  knew  it  than  for  his  giving  such  in- 
formation in  regard  to  any  other  firm  in  Boston  in  which  they 
had  no  interest.  The  notice  that  came  to  him  was  not  in  ref- 
erence to  anything  that  he  had  been  employed  to  do.  Noth- 
ing had  been  done  to  extend  the  relation  of  attorney  and 
client  to  any  subject  with  which  the  notice  was  connected,  or 
to  which  it  in  any  way  pertained.  For  this  reason  the  plain- 
tiffs are  not  chargeable  with  his  knowledge :  Atchison  etc. 
II.  R.  V.  Benton,  42  Kan.  698,  22  Pac.  698;  Stewart  v.  Sonne- 
born,  49  Ala.  178;  Westfield  Bank  v.  Corwin.  37  N.  Y.  320, 
93  Am.  Dee.  573 ;  Bieree  v.  Red  Bluff  Hotel  Co.,  31  Cal.  160 ; 
AVittenbrock  v.  Parker,  102  Cal.  93.  41  Am.  St.  Rep.  172, 
36  Pac.  374,  24  L.  R.  A.  197;  AAVllie  v.  Pollen.  3  De  Gex, 
J.  &  S.  596;  Haven  v.  Snow,  14  Pick.  28;  First  Xat.  Bank  of 
Graftcn  v.  Babbidge,  160  Mass.  503,  36  X.  E.  462;  Mechem 
on  Au'ciicy,  see.  718,  and  eases  cited;  1  Clark  &  Skyles  on 
Asicncy,  1042-1048;  2  Clark  &  Skyles  on  Agency,  1372-1374, 
and   cases   citijd. 

Tlie  only  other  testimony  on  wiiieli  the  defendant  Atwofxl 
relics  in  liis  statement,  denied  by  Air.  Knowlton,  that  al)'»ut 
i\Iareh,  I'JOO,  which  was  onlv  a  few  davs  after  the  s;de  of  the 
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first  item  of  goods  in  the  plaintiffs'  account,  ^fr.  Knowlton 
said:  "All  the  creditors  knew  I  [Atwood]  was  out,  how  I 
got  out  and  when  I  got  out."  The  defendant  has  not  argued 
the  grounds  of  his  reliance  on  this  statement,  but  if  it  is  of 
any  conse(juence,  it  is  as  evidence  of  the  truth  of  the  as.ser- 
tion.  At  most,  it  was  merely  a  declaration,  and  if  objection 
had  been  made,  it  could  not  have  been  considered  as  evidence 
of  the  truth  of  the  matters  asserted  in  it.  But  assuming  that 
the  jury  might  consider  it  because  it  was  before  them  without 
objection  and  without  a  request  for  instructions  in  regard  to 
it,  we  think  it  is  too  indefinite  to  aid  the  defendant.  ^'"^  The 
plaintiffs'  bill  of  particulars  shows  a  credit  of  thirty  days, 
which  had  not  expired  when  the  declaration  was  said  to  have 
been  nuide.  The  action  was  not  brought  until  two  and  one- 
half  years  afterward.  It  does  not  appear  that  ]Mr.  Knowlton 
had  any  knowledge  then,  or  until  long  afterward,  that  the 
plaintiffs  were  creditors,  or  had  ever  been  creditors  of  the 
defendants.  We  have  no  reason  to  think  that  there  had  ever 
been  any  delay  in  the  payment  of  their  bills  as  they  became 
due,  or  that  the  plaintiffs  had  ever  had  any  occasion  to  in- 
form Mr.  Knowlton  that  they  had  sold  goods  to  the  defend- 
ants. It  is  to  be  remembered  that  he  was  retained  only  as  a 
lawyer,  to  do  business  which  the  plaintiffs  might  bring  to 
him  in  that  capacity.  There  is  nothing  to  show  that,  when 
he  was  speaking  generally  of  the  knowledge  of  creditors,  he 
had  any  reason  to  suppose  that  the  plaintiffs  were  among 
the  creditors,  or  that  he  referred  to  them  in  any  way  in  mak- 
ing tills  statement.  The  declaration,  if  he  made  it,  is  not 
enough  to  warrant  the  jury  in  finding  that  these  plaintiffs 
had  knowledge  of  the  change  in  the  defendants'  firm. 
Exceptions  sustained. 


Notice  to  an  Attorney  of  facts  gained  in  the  very  business  in  respect 
to  wiiicii  he  is  employeil  is  imputed  to  his  client:  Sweenev  v.  Pratt. 
70  Conn.  274.  G6  Am.  St.  Hep.  101;  Wittenbroek  v.  Parker.  102  Cal. 
93,  41  Am.  !St.  Eep.  172.  But  one  who  employs  an  attorney  for 
some  s]iecial  purpose  is  not  chargeable  with  knowledge  acquired  by 
the  attornt'V  in  another  transaction:  Trcntor  v.  Potlion,  4G  Minn. 
298,  24  Ani.  St.  Uip.  22.5;  Melnis  v.  Pahst  Brewing  Co.,  93  Wis. 
l.^S,  57   Am.   St.   Rep.   899. 

A  Fartiur  Urtiring  from  the  PartiKr.'ihip,  in  order  to  relieve  hiinsidf 
from  furtlier  liabilities  iiH'urrcd  by  the  firm,  must  brii;g  actual  notice 
of  his  retirement,  and  of  the  dissolution  of  the  ].'art  nership.  home 
to  such  persons  as  have  been  accustomed  to  deal  with  it.  As  tn 
jiersons  who  had  knt)wledge  of  the  firm  before  its  ilissolutioii,  but 
had  not  had  dealings  with  it.  general  public  notice  given  in  ary 
reasonable  way  will  be  suftirdent :  I'lllison  v.  Sexton,  lo.l  X.  < '.  .".-jU, 
18  Am.  St.  Eep.  9u7;  note  to  Prentiss  v.  Sinclair,  2G  Am.  Dec.  290. 


« 
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OTIS  T.  FREEMAN. 

[199  Mass.  160,  85  N.  E.  168.] 

PLEADING  IN  EQUITY— Motion  to  Amend,  When  Properly 
Denied. — In  a  suit  to  restrain  the  defendant  from  moving  articles  of 
furniture  and  from  selling  or  disposing  thereof,  in  which  the  parties 
stipulate  that  the  title  may  be  tried,  it  is  proper,  after  a  finding  in 
favor  of  the  defendant  by  the  master,  to  refuse  to  permit  the  com- 
plainant to  amend  his  bill  by  adding  allegations  of  indebtedness  and 
a  prayer  that  the  indebtedness  be  established  and  execution  issue 
therefor,     (p.  477.) 

GIFTS  to  a  Mistress  and  Attempts  to  Beclaim  the  Proceeds. — 
One  who  lives  with  a  woman  as  his  mistress,  and,  to  induce  her  to 
accept  and  continue  in  that  relation,  makes  her  gifts  of  money  with 
which  she  purchases  furniture,  the  purpose  of  the  purchase  being 
to  surround  and  guard  their  intercourse  with  a  setting  of  safety, 
seclusion  and  ease,  cannot  maintain  a  bill  in  equity  to  establish  his 
title  to  such  furniture  or  to  prevent  its  removal  and  sale.  The  court 
will  leave  the  parties  in  the  position  in  which  they  have  placed 
themselves,     (p.  478.) 

Suit  to  restrain  the  defendant  from  moving  or  selling  ar- 
ticles of  household  furniture  alleged  to  belong  to  the  plain- 
tiff. The  case  was  referred  to  a  master,  accompanied  with  a 
statement  that  the  title  to  the  property  should  be  tried  in  the 
suit. 

The  referee  found  as  follows : 

"I  find  that  the  defendant  was  the  mistress  of  the  plaintiff, 
and  that  while  this  relationship  existed  she  was  dependent 
upon  him  for  her  living  and  her  pleasure,  and  received  from 
liim  money  whenever  she  asked  for  it,  regardless  of  how  she 
expended  it,  and  whether  he  approved  or  did  not  approve  of 
lier  expenditures,  and  that  he  furnished  her  a  living  and 
money  for  the  purpose  of  preserving  their  illicit  relations, 
and  for  no  other  purpose  whatsoever. 

"I  find  that  the  plaintiff  fails  in  his  proof  to  show  any 
contemporaneous  agreement  between  himself  and  the  defend- 
ant as  to  the  ownership  of  the  furniture  bought  by  her  with 
money  which  she  received  from  him. 

"I  find  upon  all  the  facts  in  this  case  that  the  plaintiff, 
a  married  man,  voluntarily  supplied  money  to  the  defendant, 
a  single  woman,  in  the  manner  he  did,  for  the  purpose  of 
inducing  her  to  become  and  remain  his  mistress;  and  I  rule 
that  all  the  money  thus  supplied  her  by  him  during  their 
relationshij:)  when  it  left  his  hands,  so  far  as  he  is  concerned, 
is  gone,  and  becomes  in  her  hands  an  irrevocable  gift,  leaving 
in  him  no  right  or  title  to  it,  or  its  proceeds,  which  a  court 
of  equity  Jiiay  recognize  or  enforce. 
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"I  find  that  the  title  to  the  property  in  issue  appeared  to 
be  in  the  defendant  at  the  time  of  its  purchase,  and  I  rule 
that  there  is  notliing  disclosed  by  the  facts  in  this  case  to 
warrant  a  court  of  equity  in  devesting  her  of  it. 

"From  all  the  foregoing  fac-ts  and  rulings  I  find  for  the 
defendant  upon  the  issue  of  title  to  the  furniture." 

In  the  superior  court  the  plaintiff  moved  for  leave  to  amend 
his  bill  by  adding  an  allegation  that  the  defendant  owed  him 
a  sum  specified  for  money  lent,  and  by  adding  the  prayer 
that  his  debt  be  established  and  execution  issue  therefor,  and 
that  the  defendant  be  restrained  from  disposing  of  the  prop- 
erty until  the  further  order  of  the  court.  The  motion  was 
denied.  Exceptions  taken  to  the  master's  report  were  over- 
ruled, and  it  was  affirmed,  and  the  bill  dismissed.  Plaintiff 
appealed. 

W.  F.  Porter,  for  the  plaintiff. 

A.  E.  Burr,  for  the  defendant. 

i«2  SHELDON,  J.  1.  The  plaintiff's  motion  to  amend 
his  bill  was  denied  l)y  the  superior  court,  and  he  has  appealed 
from  that  order.  It  would  be  a  strange  thing  if,  after  bring- 
ing his  bill  for  the  purpose  of  establishing  his  title  to  and 
right  of  possession  of  the  household  furniture  mentioned,  and 
after  obtaining  an  agreement  of  the  parties  that  the  title  to 
the  property  should  be  tried  in  this  action,  he  could  at  the 
same  time  and  in  the  same  bill  seek  to  reach  that  furniture 
as  the  property  of  the  defendant  under  the  provisions  of  Re- 
vised Laws,  chapter  159,  section  3,  clause  7.  Apart  from  the 
fact  that  this  property,  so  far  as  it  was  not  exempt  from  at- 
taclmient,  ^^^  ai)parently  could  have  been  reached  by  law,  this 
liberty  was  rightly  refused  to  the  plaintiff. 

2.  It  is  difiieult  to  see  how  upon  the  facts  found  by  the 
master  it  eould  be  said  that  the  title  to  the  furniture  was  in 
the  plaintiff.  The  money  with  which  the  defendant  bought 
it  from  time  to  time  was  a  part  of  what  he  gave  to  her.  None 
of  this  money  was  furnished  to  her  by  him  for  the  specific 
purpose  of  buying  furniture  for  his  benefit.  All  the  money 
which  she  expended  for  furniture  the  master  has  found  was 
furnished  to  her  by  the  plaintitf  precisely  as  the  money  which 
she  expended  for  other  things  was  furnished  to  her  by  him — 
upon  her  asking  for  it,  though  without  any  express  under- 
standing or  agreement  between  the  parties  as  to  whether  it 
M'as  a  gift  or  a  bailment;  and  the  plaintiff  admits  that  the 
other  money  which  he  furnished  to  her,  except  certain  specific 
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loans,  was  really  a  gift  to  her.  Under  these  circumstances, 
it  is  not  easy  to  see  how  he  was  harmed  by  any  of  the  rulings 
of  the  master,  or  how  any  of  his  exceptions  can  be  sustained. 

But  we  do  not  deem  it  necessary  to  pass  upon  this  question. 
The  master  has  found,  and  as  the  evidence  has  not  been  re- 
ported this  finding  is  conclusive,  that  the  money  supplied  by 
the  plaintiff  to  the  defendant  was  for  the  purpose  of  induc- 
ing her  to  become  and  remain  his  mistress;  and  that  she  did 
so  become  and  remain.  This  includes  the  money  with  which 
the  furniture  was  bought  and  paid  for.  And  the  furniture 
itself,  bought  with  the  money  furnished  for  this  unlawful 
end,  was  not  bought  for  or  used  with  any  lawful  purpose, 
but  was  merely  designed  and  used  by  the  parties  to  surround 
and  guard  their  intercourse  with  a  setting  of  safety,  seclu- 
sion and  ease.  It  was  a  part  of  the  price  given  by  him  to  her 
to  secure  the  continuance  of  their  meretricious  relations.  Un- 
der these  circumstances,  the  court  will  not  interfere  to  secure 
to  the  plaintiff  the  title  to,  or  possession  of,  property  bought 
with  money  which  he  has  thus  made  a  part  of  the  price  of 
such  unlawful  conduct.  It  will  leave  the  parties  in  the  posi- 
tion in  which  they  have  placed  themselves. 

The  decree  of  the  superior  court  denying  the  plaintiff's 
motion  for  leave  to  amend  his  bill  and  the  decree  dismissing 
his  bill  with  costs  must  both  be  affirmed. 

So  ordered. 


The  Rule  of  Pari  Delicto  is  the  subject  of  a  note  to  Hobbs  v.  Boat- 
right,  113  Am.  St.  Eep.  724. 


NEW  YORK  LIFE  INSURANCE  COMPANY  v.  HARDI- 

SON. 

[199  :\rass.  190,  85  N.  E.  410.] 

TIME,  COMPUTATION  OF.— Thirty  days  and  one  month  are 
not  necessarily,  nor  ordinarily,  the  same  periods  of  time.  Therefore, 
a  statute  requiring  that  a  grace  of  thirty  days  shall  be  jirovided  for 
the  payment  of  every  premium  on  an  insurance  jjolicy  after  the  first 
is  not  satisfied  by  a  policy  providing  for  a  grace  of  one  month, 
(p.  4S2.) 

INSURANCE — Form  of  Policy,  When  does  not  Conform  to 
the  Statute. — Under  a  statute  providing  that  a  policy  and  the  appli- 
cation therefor  shall  constitute  the  entire  contract  between  the 
parties,  and  that  all  statements  made  by  the  assured  shall,  in  the 
absence    of    fraud,    be    deemed    representations    and    not    warraaties, 
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and  that  no  such  statement  shall  be  used  in  defense  to  a  claim  under 
the  policy  unless  it  is  contained  in  the  written  application,  and  a 
copy  of  such  application  shall  be  indorsed  u[)on  or  attached  to  the 
policy  when  issued,  a  provision  in  a  policy  that  "tliis  policy  consti- 
tutes the  entire  contract  between  the  parties  and  is  free  of  condi- 
tions as  to  residence,  occupation,  habits  of  life,  and  manner,  time,  or 
place  of  death,"  is  not  proper,     (p.  482.) 

INSURANCE — Statute  Prescribing  Forms  of  Policies,  Neces- 
sity of  Following. — No  departure  from  the  provisions  of  a  statute 
respecting  the  terms  of  an  insurance  policy  should  be  permitted, 
unless  it  is  too  plain  for  doubt  that  the  substitution  is  in  every 
way  as  advantageous  to  the  assured  and  as  desirable  as  the  pre- 
scribed provision,      (p.  482.) 

INSURANCE — Form  of  Policy — Incontestable  Clause,  When 
does  not  Conform  to  the  Statute. — The  statutory  requirement  that  in- 
surance policies  sliall  contain  a  provision  that  the  "policy  shall  be 
incontestable  after  two  years  from  its  date,  except  for  nonpayment 
of  premiums  and  for  engaging  in  the  military  or  naval  service  in 
time  of  war  without  the  consent  in  writing  of  the  executive  officer 
of  the  company,"  is  not  satisfied  by  a  provision  that  the  policy  shall 
be  incontestable  from  date.  Such  provision  is  not  in  accordance 
with  public  policy,      (p.  483.) 

INSURANCE — Form  of  Policy  as  to  Reinstatement. — A  form 
of  policy  providing  for  reinstatement  "upon  payment  of  all  arrears, 
with  interest  thereon  not  to  exceed  six  per  cent  per  annum,"  is  per- 
missible under  a  statute  giving  the  privilege  "upon  the  payment  of 
nil  overdue  premiums  and  every  other  indebtedness  to  the  company 
upon  such  policy,  with  interest  at  a  rate  not  exceeding  six  per  cent 
per  annum."      (p.  483.) 

INSURANCE — Form  of  Policy  Showing  Loan  Value  and  Op- 
tions.— A  statute  requiring  "that  a  table  be  attached  to  policies 
showing  in  figures  the  loan  value,  if  any,  and  the  options  available 
under  the  policy  each  year  upon  default  in  preniiuin  payments."  is 
satisfied  by  table  showing  "cash  surrender  value,"  the  column  being 
headed  with  those  words  preceded  by  a  statement,  under  the  head- 
ing "loans,"  that  "at  any  time  while  this  policy  is  in  force  the 
company  will  loan  up  to  limit  secured  by  the  cash  surrender  value." 
(p.  483.) 

INSURANCE— Form  of  Policy,  Construction  of  Statute  Pre- 
scribing.— A  statute  prescriljing  tlie  form  of  policies  of  insurance 
and  requiring  the  insertion  therein  of  provisions  in  favor  of  the 
insured  slioul<l  be  strictly  construed,  as  where  the  statute  exacts 
provisions  stating  that  the  policy  includes  the  application,  that  no 
statement  made  by  the  assured  siiall  be  used  in  defense  unless  it  is 
contained  in  the  written  application,  and  a  copy  of  the  ap[ilication  is 
indorsed  upon   or  attached  to  the  policy,      (p.  483.) 

CONSTITUTIONAL  LAW— Stattite,  Validity  of,  When  will 
be  Considered  Though  the  Question  is  not  Presented  by  a  Party. — • 
The  court  will  not  usually  consider  the  constitutionality  of  a  statute 
upon  objection  made  by  a  stranger  whose  rights  are  affected  by  it, 
and  ordinarily  the  parties  to  the  suit  are  the  only  persons  ])ermitted 
to  raise  such  a  question,  but  if  the  jurisdiction  of  the  court  depends 
entirely  upon  the  validity  of  the  statute,  and  the  attention  of  the 
court  is  brought  to  that  fact  by  persons  interested  in  the  effect  to 
be  given  the  statute,  although  not  interested  in  the  case  before 
the  court,  it  will  consider  whether  it  has  jurisdiction  before  taking 
affirmative  action,      (y).   4S4.) 

CONSTITUTIONAL  LAW  —  Insurance  —  Power  to  Prescribe 
Forms  of  Policies. — The  legislature  has  power  to  jtrcscribe  requiri^- 
meuts   regulating   the   forms   of   policies   of   insurance    and    to    give   to 
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the  insurance  commissioner  authority  to  pass  upon  forms  of  policie* 
issued,  and  to  provide  that  the  insurance  companies  shall  be  liable 
criminally  for  issuing  policies  in  a  form  not  approved  by  him. 
(p.  4S5.) 

INSUBANCE — Forms  of  Policy — Conferring  Power  on  the 
Courts  to  Determine  Whether  a  Statute  has  been  Complied  with. — 
The  legislature  may  prescribe  requirements  controlling  tlie  forms 
of  insurance  policies  and  confer  on  the  insurance  commissioner 
authority  to  see  that  the  requirements  are  complied  with,  and  may 
authorize  a  court,  where  there  is  a  question  between  the  commis- 
sioner and  the  companies  as  to  whether  the  forms  used  by  them 
comply  with  the  statute,  to  determine  such  question,     (p.  486.) 

Petitions  to  the  supreme  judicial  court  to  review  the  action 
of  the  insurance  commissioner  in  refusing  to  approve  forms 
of  policies  for  life  insurance  filed  with  him  by  the  petition- 
ere.  The  first  petition  was  reserved  for  the  consideration  of 
the  full  court. 

The  second  petition  was  heard  before  Hammond,  Judge, 
and  a  decree  was  made  by  him  that  the  forms  submitted  com- 
plied with  clauses  8  and  10  of  section  75  of  chapter  576  of 
the  Statutes  of  1907,  with  regard  to  the  table  of  loan  values 
and  to  reinstatement,  and  Avith  clause  3  in  all  respects,  ex- 
cept that  it  did  not  contain  in  substance  the  provisions  as  to 
the  application.  Both  the  petitioner  and  the  respondent  ap- 
pealed from  the  decree,  the  form  of  policy  submitted  by  the 
petitioner  containing  the  following  provisions : 

"At  the  end  of  any  policy  year  during  the  whole  of  which 
this  policy  shall  have  been  in  force,  or  within  one  month  from 
default  in  premium  payments,  the  owner  shall  have  the  fol- 
lowing options:  (1)  To  surrender  the  policy  to  the  company 
.  .  .  .  for  its  cash  surrender  value;  (2)  to  surrender  the 
I)olicy  to  the  company  ....  for  a  nonparticipating  paid-up 
policy  payable  at  the  time  this  policy  would  be  payable  if  con- 
tinued in  force;  (3)  if  the  policy  be  not  surrendered  as  above, 
the  insurance  will  be  automatically  extended  from  date  of  de- 
fault in  premium  payments,  without  any  action  by  the  owner 
of  the  policy  and  without  participation  in  surplus,  for  a  sum 
equal  to  the  amount  of  the  policy  and  existing  dividend  ad- 
ditions, if  any,  less  any  indebtedness  to  the  company  hereon. 

"The  cash  surrender  value  will  be  equal  to  the  entire  net 
reserve  on  this  policy  by  the  American  Experience  Mortality 
and  interest  at  three  per  centum  yearly,  less  any  indebted- 
ness to  the  company  hereon  and  less  a  sum  equal  to  one  per 
centum  of  the  amount  of  this  policy  and  existing  dividend 
additions,  if  any,  up  to  and  including  the  fifth  policy  year, 
after  which  the  said  percentage  will  be  reduced  each  year 
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one-tenth  per  centum  of  the  amount  insured.  If  there  be  no 
indebtedness  the  cash  surrender  value  will  be  as  shown  in 
the  following  table. 

"The  amount  of  the  paid-up  policy  or  the  term  of  the  ex- 
tended insurance  will  be  such  as  the  amount  of  the  cash 
surrender  value  will  purchase  at  net  single  premium  rates  ac- 
cording to  the  attained  age  of  the  insured,  by  the  American 
Experience  ]\I()rtality  and  interest  at  three  per  centum  yearly, 
and  if  there  be  no  indebtednes-s,  will  be  as  shown  in  the  fol- 
lowing table.  The  paid-up  policy  or  the  extended  insurance 
Vv'ill  be  entitled  to  cash  surrender  values  equal  to  the  reserve 
thereon  at  time  of  surrender,  comi)uted  upon  the  basis  here- 
inbefore mentioned,  less  any  indebtedness  to  the  company 
thereon. 

"Except  as  provided  in  this  policy  any  default  in  premium 
payments  will  immediately  render  the  policy  null  and  void. 

"Reinstatement.  In  event  of  default  in  premium  payments, 
the  arrears  may  be  paid  within  one  month,  or,  if  not  so  paid 
and  the  insured  shall  die  within  the  said  month,  this  policy 
will  be  regarded  as  being  then  in  force,  and  the  arrears  will 
be  deducted  in  the  settlement  hereof;  or,  if  requested  by  the 
insured  prior  to  or  within  the  said  month,  the  arrears  will  be 
charged  as  an  indebtedness  against  this  policy,  bearing  interest 
at  a  rate  not  exceeding  six  per  centum  per  annum,  provided 
the  entire  indebtedness  then  outstanding  shall  be  Avithin  the 
limit  secured  by  the  cash  surrender  value;  or  this  policy  may 
be  reinstated  at  any  time  after  the  said  month,  upon  evidence 
of  insurability  satisfactory  to  the  company  and  payment  of  all 
arrears  with  interest  thereon  at  not  to  exceed  six  per  centum 
per  annum.  Provided,  in  any  case,  the  policy  has  not  been 
surrendered  to  the  company." 

W.  A.  I\rorse.  J.  H.  IMcIntosh  and  E.  J.  Geogan,  for  the 
New  York  Life  Insurance  Company. 

F.  II.  Nash,  for  the  ^Mutual  Benefit  Life  Insurance  Com- 
pany. 

D.  Malone,  attorney  general,  and  J.  F.  Curtis,  assistant  at- 
torney general,  for  the  respondent. 

!»-*  KNOWLTON,  C.  J.  Tliese  are  petitions  under  the 
Statutes  of  1907,  chapter  57G.  section  75,  for  a  review  of  the 
action  of  the  insurance  commissioner  in  refusing  to  approve 
forms  of  poli!'ios  for  life  insurance,  lil.'d  with  hiin  by  tlie 
petitioners,  res]iectively.     Cei'tnin  itrcliniijinry  (jutNlions  tliat 
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arise  in  each  ease  are  the  same  as  arose  and  were  decided  in 
Aetna  Life  Ins.  Co.  v.  Hardison,  199  Mass.  181,  85  N.  E.  407. 

In  the  first  of  these  cases  the  form  of  policy  provided  for  a 
grace  of  one  month  for  the  payment  of  every  premium  after 
the  first.  The  Statutes  of  1907,  chapter  576,  section  75,  sub- 
section 1.  provides  for  a  grace  of  thirty  days.  A  grace  of  one 
month  is  not  the  same  as  a  grace  of  thirty  days.  It  might 
be  a  longer  or  a  shorter  period,  according  to  the  time  in  the 
year  when  the  payment  became  due.  One  month  from  Feb- 
ruary 10th  would  ordinarily  be  twenty-eight  days.  In  leap 
year  it  would  be  twenty-nine  days,  but  it  never  would  be 
thirty  days.  The  form  of  policy  was  insufficient  in  this  par- 
ticular. 

Instead  of  the  provision  required  by  section  75,  subsection 
3,  the  form  filed  by  the  petitioner  contains  this  language: 
"This  policy  constitutes  the  entire  contract  between  the  par- 
ties, and  is  free  of  conditions  as  to  residence,  occupations, 
habits  of  life  and  manner,  time  or  place  of  death."  For  rea- 
sons stated  in  Aetna  Life  Ins.  Co.  v.  Hardison,  199  Mass.  181, 
85  N.  E.  407,  and  for  other  reasons,  this  language  should  be 
changed  so  as  to  make  it  conform  to  the  statute.  The  applica- 
tion should  be  included  in  the  statement  of  the  contract.  It 
is  conceivable  that  something  in  the  application  might  be  ad- 
vantageous to  the  insured,  as  a  part  of  the  contract :  Millard 
v.  Brayton,  177  ]\Iass.  533,  83  Am.  St.  Rep.  294.  59  N.  E.  436, 
52  L.  R.  A.  117.  It  was  doubtless  the  intention  of  the  legis- 
lature that  the  insured  should  have  in  the  policy  an  affirma- 
tive assurance  that  no  statement  will  be  used  in  defense  of 
a  claim,  unless  it  is  contained  in  a  written  application,  a  copy 
of  Avhieh  is  indorsed  upon  or  attached  to  the  policy:  See 
Moore  v.  Northwestern  Ins.  Co.,  192  :\Iass.  46S,  78  N.  E.  488. 
No  departure  from  the  exact  provisions  required  by  the  stat- 
ute should  be  iierniitted,  unless  it  is  too  plain  *'"*"*  for  doubt 
that  the  substitution  is  in  every  way  as  advantageous  to  the 
insured  and  as  desirable  as  the  prescribed  provision. 

The  provision  that  the  policy  shall  be  incontestable  from 
date,*  contained  in  the  petitioners'  form  of  policy,  is  not  the 


*The  language  of  the  provision  in  the  policy  of  the  New  York  Life 
Insurance  Company  was  as  follows:  "Incontestability.  This  policy 
shall  be  incontestable,  except  for  nonpa\-nient  of  premiums,  from  its 
date." 

The  provision  in  the  policy  of  the  Atutual  Benefit  Life  Insurance 
Company  on  the  same  matter  was:  "Incontestability.  If  within  one 
year  the  insured  shall  commit  suicide,  while  sane  or  insane,  this  policy 
will  be  null  and  void.  This  policy  will  be  incontestable  after  one  year 
except  for  nonpayment  of  premium." 
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same  as  the  provision  that  it  "sliall  be  incontestable  after  two 
years  from  its  date,"  except,  etc.,  required  by  sul)sei'tion  2  of 
section  75  of  tiie  statute.  Such  a  provi-sion  is  not  in  accord- 
ance with  public  policy:  Reagan  v.  Union  Mutual  Life  Ins. 
Co.,  189  ]\Iass.  555,  109  Am.  St.  Rep.  659,  76  N.  E.  217,  2 
L.  R.  A.,  N.  S.,  821.  The  action  of  the  insurance  commis- 
sioner in  reference  to  this  form  of  policy  was  ri^'ht. 

In  the  second  case,  the  first  objection  to  the  form  of  policy, 
made  by  the  commissioner,  was  that  the  clause  providing  for 
reinstatement  gives  the  privilege  "upon  payment  of  all  ar- 
rears, with  interest  thereon  not  to  exceed  six  per  cent  per 
annum,"  etc.,  while  the  statute  gives  the  privilege  "upon  the 
I)ayment  of  all  overdue  premiums  and  any  other  indebtedness 
to  the  company  upon  said  policy,  with  interest  at  the  rate  of 
not  exceeding  six  per  cent  per  annum."  Under  the  statute, 
all  loans  and  other  indebtedness  must  be  paid.  Under  this 
form  of  policy,  if  the  arrears  of  premiums  are  paid,  it  is  un- 
necessary to  pay  the  other  indebtedness  to  the  company. 
Everything  secured  to  the  insured  by  the  statute  is  secured 
by  this  language.  The  chief  objection  of  the  commissioners 
was  that  the  other  indebtedness  is  not  expressly  referred  to  in 
the  form.  But  we  think  the  meaning  is  clear,  and  that  the 
form  is  sufficient. 

The  statute  calls  for  a  table  upon  or  attached  to  the  policy, 
"showing  in  figures  the  loan  values,  if  any,  and  the  options 
available  under  the  policy  each  year,  upon  default  in  premium 
payments,"  etc.  The  table  in  the  petitioner's  form  shows  the 
"cash  surrender  value"  accurately,  the  column  being  headed 
with  those  w^ords.  Just  before  the  table,  under  the  head 
"loans,"  in  large  type,  is  a  statement  that  "At  any  time 
while  ^^^  this  policy  is  in  force,  the  company  will  loan  up  to 
the  limit  secured  by  the  cash  surrender  value,"  etc.  We  are 
of  opinion  that  the  table,  with  the  accompanying  statement, 
sufficiently  shows  the  loan  value. 

For  reasons  already  stated  in  this  opinion  and  in  Aetna 
Life  Ins.  Co.  v.  Hardison,  199  Mass.  181,  85  N.  E.  407,  the 
form  is  defective  in  not  containing  a  provision  that  the  con- 
tract includes  the  application,  as  well  as  the  policy,  and  also 
a  provision  that  no  statement  made  by  the  insured  shall  be 
used  in  defense  to  a  claim  under  the  policy,  unless  it  is  con- 
tained in  a  written  application  and  a  copy  of  the  application 
is  indorsed  upon  or  attached  to  the  policy  when  issued.  The 
policy-holder  is  entitled  to  have  the  agreement  in  the  pnliry 
substantially  as  it  is  stated  in  the  provision.     Not  only  the 
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legal  efTeet  of  the  contract,  but  the  character  of  it,  should  be 
stated  in  the  policy.  This  clause  of  the  statute  should  be 
construed  strictly.  In  former  cases,  under  Revised  Laws, 
chapter  118,  section  73,  where  the  conditions  were  peculiar, 
applications  were  admitted  in  evidence,  notwithstanding  cer- 
tain safeguards  for  the  insured  which  were  less  strict  than 
some  of  those  furnished  by  this  statute:  Ilolden  v.  Prudential 
Ins.  Co.,  191  Mass.  153,  77  N.  E.  309;  Moore  v.  Northwestern 
Ins.  Co.,  192  Mass.  468,  78  N.  E.  488 ;  Paquette  v.  Prudential 
Ins.  Co.,  193  Mass.  215,  79  N.  E.  250;  Holden  v.  Metropolitan 
Ins.  Co.,  IBS  Mass.  212,  74  N.  E.  337;  Reagan  v.  Union  Ins. 
Co.,  189  ]\Iass.  555,  109  Am.  St.  Rep.  659,  76  N.  E.  217,  2 
L.  R.  A.,  N.  S.,  821. 

In  the  first  of  the  cases  before  iis,  a  gentleman  of  the  bar 
appeared  as  amicus  curiae,  by  leave  of  the  court,  representing 
parties  interested  in  the  decision  that  might  be  made  upon 
the  construction  and  effect  of  the  statute,  and  presented  a 
brief  suggesting  that  the  section  under  which  the  petitions  are 
brought  is  unconstitutional.  The  parties  who  invoke  the  aid 
of  the  court  are  precluded  from  making  this  contention  (Pit- 
kin V.  Springfield,  112  Mass.  509),  and  the  respondent  does 
not  desire  to  make  it.  It  is  a  general  rule  that  the  court  will 
not  consider  the  constitutionality  of  a  statute  upon  an  objec- 
tion made  by  persons  whose  rights  are  not  affected  by  it,  and 
usually  the  parties  to  the  suit  are  the  only  ones  who  are  per- 
mitted to  raise  such  a  question.  But  where,  as  in  this  case, 
the  jurisdiction  of  the  court  depends  entirely  upon  the  valid- 
ity of  the  act,  and  the  attention  of  the  court  is  brought  to 
that  fact  by  persons  interested  in  the  effect  ^^^  to  be  given 
to  the  statute,  although  not  interested  in  the  case  before  the 
court,  we  deem  it  our  duty  to  consider  whether  we  have  juris- 
diction, before  taking  affirmative  action.  Action  of  a  court 
that  has  no  jurisdiction  is  void :  Belcher  v.  Sheehan,  171  ]\Iass. 
513,  68  Am.  St.  Rep.  445,  5  N.  E.  19. 

The  first  suggestion  is  that  the  legislature  could  not  give  the 
insurance  commissioner  power  to  pass  upon  the  forms  of 
])olicies  to  be  issued,  and,  especially,  could  not  provide  that 
;iii  insurance  company  should  be  lialile  criminally  for  issuing 
a  policy  in  a  form  not  ai)prov{;'d  by  him.  Secondly,  it  is  sug- 
g(^st('(l  that  jurisdiction  could  not  be  given  to  this  court  to 
n-vii'w  Ihc  action  of  the  insurance  commissioner  in  a  ease  of 
this  k'iud. 

The  insurance  commissioner  is  an  administrative  ofiicer. 
Tlie  legislature  prescribed  the  re(juirL'nients  in  the  forms  of 
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policies.  It  did  not  see  fit  to  prescribe  a  standard  form  for 
life  insurance  companies,  but  stopped  with  an  enactment  of 
substantive  provisions  for  all  policies.  It  was  proper  to  leave 
to  the  insurance  commissioner  the  management  of  details  in 
the  administration  of  the  law.  It  was  proper  to  prohibit  the 
use  of  policies  that  did  not  conform  to  the  law,  and  to  punish 
disobedience  on  the  part  of  an  insurance  company.  It  wa.s 
a  reasonable  regulation  to  require  companies  to  submit  the 
forms  of  policies  to  the  insurance  commissioner  befc-re  using 
them,  so  that  he  could  see  whether  the  law  was  being  obeyed. 
His  duty  was  to  approve  of  every  form  of  policy  that  seemed 
to  him  correct.  The  insurance  companies,  after  submitting 
their  forms  to  him,  had  nothing  to  do  but  to  go  on  with  their 
business,  unless  he  made  objection  within  thirty  days.  If  he 
made  such  objection,  they  were  given  a  right  to  bring  a  suit 
in  this  court  for  the  determination  of  the  question  whether 
their  proposed  action  was  within  the  law. 

With  the  power  of  regulation  of  the  business  of  insurance, 
and  of  the  conduct  of  corporations,  domestic  and  foreign,  be- 
longing to  the  legislature,  it  seems  to  us  plain  that  such  com- 
panies may  be  forbidden  to  issue  policies  that  are  deemed 
contrary  to  law  by  an  administrative  officer,  until  the  court 
can  determine  the  legal  questions  involved.  The  insurance 
commissioner  cannot  decide  finally,  nor  exercise  any  judicial 
power  in  the  premises.  In  these  cases,  the  companies  failed 
to  satisfy  an  administrative  officer,  acting  for  the  protection 
of  the  public,  that  they  were  proceeding  ^'*^  legally.  The 
statute  declares  that  thereupon  they  shall  do  no  more  busi- 
ness until  there  is  a  judicial  determination  of  their  rights  by 
this  court.  This  part  of  the  case  is  covered  by  the  decision 
in  Provident  Savings  Society  v.  Cutting.  181  Ma.ss.  261.  92 
Am.  St.  Rep.  415,  63  N.  E.  433,  and  there  are  many  other 
cases  in  which  authority  somewhat  like  this  is  held  to  have 
been  rightly  exercised  by  public  officers:  Western  11.  Ins.  Co. 
V.  Wilder,  40  Kan.  561,  20  Pac.  265:  State  v.  Moore,  42  Ohio 
St.  103;  Brodbine  v.  Revere,  182  ^Mass.  598.  66  X.  E.  607; 
Commonwealth  v.  Sisson,  189  Mass.  247,  109  Am.  St.  Rep. 
630.  75  N.  E.  619,  2  L.  R.  A.,  N.  S.,  752. 

The  authority  for  a  so-called  review  by  this  court  is  simply 
a  provision  for  an  original  judicial  proceeding  which  an  in- 
surance company  may  bring  before  a  court  of  law,  to  asor- 
tain  whether  its  action  in  establishing  the  form  of  its  policy 
is  legal.  The  party  on  one  side  is  the  company:  tlie  party  o.m. 
the  other  side  is  the  insurance  conmiissioner  reprcsciiiiug  the 
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public.  It  is  a  convenient  and  proper  method  of  settling  the 
rights  of  the  company  and  of  the  people,  by  a  regular  trial 
of  the  disputed  question  whether  the  company,  in  its  plan  for 
conducting  its  business,  is  within  the  statute.  There  is  no 
reason  why  the  legislature  should  not  provide  such  a  judicial 
tribunal  for  such  a  purpose:  See  Stats.  1890,  c.  301;  Em- 
ployers' Liability  Assur.  Corp.  v.  Merrill,  155  ]\[ass.  404,  29 
N.  E.  529 ;  Janvrin,  Petitioner,  174  Mass.  514,  55  N.  E.  381, 
47  L.  R.  A.  319;  Moynihan's  Appeal,  75  Conn.  358,  53  Atl. 
903.  We  see  no  constitutional  objection  to  this  part  of  the 
act. 

We  nead  not  discuss  at  length  the  other  constitutional  ques- 
tions raised.  We  have  assumed  already  that  the  legislature 
lias  large  powers  for  the  regulation  of  the  business  of  insur- 
ance. It  may  act  under  the  police  power  for  the  protection 
of  the  public,  or  it  may  act  as  the  creator  and  controller  of 
corporations,  domestic  and  foreign,  which  are  subject  to  this 
power.  This  has  been  decided  in  many  cases  in  this  common- 
wealth and  elsewhere.  The  following  are  some  of  the  de- 
cisions that  rest  mainly  on  the  first  ground:  Commonwealth 
V.  Roswell,  173  Mass.  119,  53  N.  E.  132;  White  v.  Provident 
Savings  Assur.  Society,  163  Mass.  108,  39  N.  E.  771,  27  L. 
R.  A.  398 ;  Kidder  v.  United  Order  of  the  Golden  Cross,  192 
Ma^s.  326,  78  N.  E.  469;  Cutting  v.  American  Ins.  Co.,  197 
]\ra.ss.  131,  83  N.  E.  396 ;  Considine  v.  Metropolitan  Ins.  Co., 
165  Mass.  462,  43  N.  E.  201 ;  Chicago  L.  Ins.  Co.  v.  Needles, 
113  U.  S.  574,  5  Sup.  Ct.  Rep.  681,  28  L.  ed.  1084;  Hancock 
Ins.  Co.  V.  Warren,  181  U.  S.  73,  21  Sup.  Ct.  Rep.  535,  45  L. 
ed.  955 ;  Equitable  Life  Society  v.  Clements,  140  U.  S.  226,  11 
Sup.  Ct.  Rep.  822,  35  L.  ed.  497 ;  Commonwealth  i»»  v.  Vroo- 
man,  164  Pa.  306,  44  Am.  St.  Rep.  603,  30  Atl.  217,  25  L.  R. 
A.  250;  Fidelity  Mutual  Life  Assn.  v.  Ficklin,  74  Md.  172, 
21  Atl.  680,  23  Atl.  197;  Leavenworth  v.  Booth,  15  Kan.  627. 
Some  of  the  decisions  that  rest  mainly  on  the  second  ground 
are  the  following:  Oliver  v.  Liverpool  &  London  Ins.  Co., 
100  Mass.  531;  Opinion  of  the  Justices,  97  Me.  590,  55  Atl. 
828;  Dedham  Bank  v.  Chickering,  4  Pick.  314;  Fidelity 
^lutual  Life  Assn.  v.  ^lettler,  185  U.  S.  308,  22  Sup.  Ct.  Rep. 
662,  46  L.  ed.  922 ;  Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557, 
19  Sup.  Ct.  Rep.  281,  43  L.  ed.  552;  Waters-Pierce  Oil  Co. 
V.  Texas,  177  U.  S.  28,  20  Sup.  Ct.  Rep.  518,  44  L.  ed.  657; 
Security  Ins.  Co.  v.  Prewitt,  202  U.  S.  246,  26  Sup.  Ct.  Rep. 
619,  50  L.  ed.  1013. 
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The  right  of  the  legislature  to  prescribe  a  standard  form  of 
policy  has  been  assumed  in  many  cases:  Quinn  v.  Fire  Assn., 
180  Mass.  5G0,  62  N.  E.  980;  Ilewins  v.  London  Assur.  Co., 
184  Mass.  177,  G8  N.  E.  62;  Boyden  v.  Massachusetts  Masonic 
Assn.,  167  Mass.  242,  45  N.  E.  735;  Quinlan  v.  Providence 
Ins.  Co.,  133  N.  Y.  356,  28  Am.  St.  Rep.  645,  31  N.  E.  31; 
Kinf?  V.  Concordia  Ins.  Co.,  140  Mich.  258,  103  N.  W.  616; 
Dowling  V.  Lancashire  Ins.  Co.,  92  Wis.  63,  65  N.  W.  738,  31 
L.  R.  A.  112;  Andei-son  v.  JIanchester  Ins.  Co.,  59  ]\Iinn.  182, 
50  Am.  St.  Rep.  400,  63  N.  W.  241,  28  L.  R.  A.  609;  O'Ncil 
V,  American  Ins.  Co.,  166  Pa.  72,  45  Am.  St.  Rep.  650,  30 
Atl.  943,  26  L.  R.  A.  715.  We  see  no  reason  to  doubt  the 
constitutionality  of  the  statute. 

In  each  of  the  cases  the  form  of  the  policy  was  incorrect  in 
the  particulars  hereinbefore  stated,  and  the  petitioners  are 
not  entitled  to  relief  under  their  petitions. 

So  ordered. 


Incontestable  Clauses  in  Life  hisurance  Policies  are  valid  and  given  a 
liberal  interpretation  in  favor  of  the  insured:  Eoval  Circlo  v.  Ach- 
terrath,  204  111.  549,  98  Am.  St.  Eep.  224.  As  to  'the  effect  of  such 
clauses,  see  the  recent  cases  of  Ecaj^an  v.  Union  Mut.  Life  Ins.  Co., 
189  Mass.  5,13,  109  Am.  St.  Eep.  059;  Pacific  Mut.  Life  Ins.  Co.  v. 
Galbraith,  llo  Tenn.  471,  112  Am.  St.  Eep.  862.  and  cases  cited  in 
tlie  cross-reference  note  tliereto.  A  policy  of  life  insurance  which 
is  opposed  to  public  policy  is  not  rendered  enforcealile  by  an  incon- 
testable clause:  Bromley  v.  Washington  Life  Ins.  Co.,  122  Ky.  402, 
121  Am.  St.  Eep.  4G7. 

The  Power  of  the  Legislature  to  Prescribe  a  Standard  Form  of  Insur- 
ance Policy  is  discussed  in  O'Neil  v.  American  i'ire  Ins.  Co.,  106  Pa. 
72,  45  Am.  St.  Eep.  650;  Anderson,  v.  Manchester  Fire  Ins.  Co.,  59 
Minn.  182,  50  Am.  St.  Eep.  400. 


nOOK  V.  BOLTON. 

[199  Mass.  244,  85  N.  E.  175.] 

FIXTURES — Dv/elling-liouses  and  Factories. — The  rule  is  the 
same  as  to  articles  attached  to  a  dwelling-house  as  it  is  to  machines 
in  a  factory,     (p.   489.) 

FIXTURES,  Wliat  are — Question  of  Law  and  Fact.— Gener- 
ally, the  question  whether  an  article  attached  to  a  building  belongs 
to  the  real  estate  is  a  mixed  question  of  law  and  fact.     (p.  4S9.) 

FIXTURES. — Gas  Fixtures,  Steam  Radiators,  Kitchen  Ranges 
and  Window  and  Door  Screens  attacncd  to  and  uscd  within  a  build- 
ing may  or  may  not  be  personal  property  according  to  the  facts 
and  circumstances  tending  to  slunv  tliat  tiiey  were  or  were  not  in- 
tended to  remain  within  the  building  as  a  part  of  it.     Tiie  LiiKstiou 
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whether  they  are  permanent,  irremovable  fixtures  as  between  mort- 
gagor and  mortgagee  should  be  submitted  to  the  jury.     (p.  490.) 

FIXTURES,  What  are,  When  a  Question  of  Law. — Gas-stoves 
and  Window-shades  Running  on  Rollers  in  an  ordinary  dwelling- 
house,  intended  for  a  single  family,  and  not  shown  to  have  been 
intended  to  be  kept  and  used  differently  from  a  common  dwelling- 
house,  are  personal  property,  as  a  matter  of  law,  between  the  mort- 
gagor and  the  mortgagee,  where  they  are  ordinary  articles  of  mer- 
chandise not  peculiarly  fitted  for  use  in  the  house  and  of  standard 
pattern,  loosely  affixed  and  easily  removed,     (p.  491.) 

Tort  for  the  conversion  of  articles  claimed  by  the  plaintiff 
to  be  chattels  and  by  the  defendant  to  be  fixtures  annexed  to 
a  dwelling  which  she  had  purchased  at  a  foreclosure  sale. 
The  plaintiff  asked  the  court  to  instruct  the  jury  as  follows: 

"1.  I  rule  that  the  gas  fixtures  and  gas  chandeliers  in  the 
house  were  personal  property  as  matter  of  law,  and  did  not 
pass  by  the  mortgage,  and  that  the  plaintiff  is  entitled  to  re- 
cover damages  for  their  value  on  June  13,  1904. 

"2.  Ordinary  steam  radiators,  detachable  from  the  pipes, 
and  suitable  for  use  in  any  building,  are  personal  property 
as  matter  of  law.  If  you  find  that  the  radiators  in  question 
were  radiators  of  this  sort,  I  rule  that  they  did  not  pass  by 
the  mortgage  and  the  defendant  got  no  title  to  them,  and  that 
the  plaintiff  is  entitled  to  recover  as  damages  their  value  on 
June  13,  1904. 

"3.  Gas-stoves  of  the  kind  described  in  the  testimony  in  this 
case  are  personal  property  as  matter  of  law ;  they  did  not  pass 
by  the  mortgage;  the  defendant  got  no  title  to  these  stoves, 
and  the  plaintiff  is  entitled  to  recover  as  damages  their  value 
on  June  13,  1904. 

''4.  Ordinary  portable  kitchen  stoves  or  ranges,  used  prin- 
cipally for  cooking,  with  hot-water  fronts,  and  with  stove- 
pipes running  into  the  chimneys,  are  personal  property  as 
matter  of  law;  and  stoves  or  ranges  of  this  character  did  not 
pass  to  the  mortgagee  or  the  defendant  under  the  mortgage, 
but  the  plaintiff  is  entitled  to  recover  as  damages  for  their 
conversion  their  value  on  June  13,  1904. 

"5.  Ordinary  window-shades,  running  on  rollers,  and  de- 
tachable from  their  sockets,  are  personal  property  as  matter 
of  law;  and  window-shades  of  this  character  do  not  pass  to 
the  mortgagee  or  the  defendant  under  the  mortgage,  but  the 
plaintiff  is  entitled  to  recover  as  damages  for  their  conversion 
their  value  on  June  13,  1904. 

"6.  Window-screens  and  screen  doors  of  the  ordinary  kind, 
made  for  temporary  use  during  the  summer  months  to  keep 
out  flies  and  other  insects,  bought  ready  made  without  being 
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specially  manufactured  to  fit  this  house,  and  suitable  for  use 
on  any  other  house  of  a  generally  similar  character,  are  per- 
sonal property  as  matter  of  law;  and  window-screens  and 
screen  doors  of  this  character  did  not  pass  to  the  niort.t,'agee 
01  the  defendant  under  the  mort;D:a,ue,  but  the  plaintiff  is  en- 
titled to  recover  as  damages  for  their  conversion  their  value 
on  June  13,  1904." 

The  instructions  so  requested  were  refused,  and  the  court 
left  it  to  the  jury  to  determine  whether  the  articles  were  per- 
sonal property  or  had.  by  being  annexed  to  the  dwelling- 
house,  ])ec(une  part  thereof.  Verdict  for  the  plaintiif  and 
the  defendant  alleged  exceptions. 

0.  0.  Partridge,  for  the  plaintiff. 

J.  F.  Lynch,  for  the  defendant. 

24«  KNOWLTON,  C.  J.  This  is  an  action  of  tort  to  re- 
cover the  value  of  certain  articles  annexed  to  a  dwelling-house 
and  used  with  it.  The  defendant  claimed  title  under  the  fore- 
closure of  a  mortgage  of  the  real  estate.  The  plaintiff  re- 
quested the  presiding  judge  to  rule  as  to  several  classes  of 
these  articles  that  they  were  personal  property  and  not  fix- 
tures. 

The  principles  of  law  applicable  to  cases  of  this  kind  have 
been  stated  many  times  in  recent  opinions  of  this  court.  In 
Hopewell  Mills  v.  Taunton  Savings  Bank,  150  oNlass.  519,  15 
Am.  St.  Rep.  235,  23  N.  E.  327,  6  L.  R.  A.  249,  is  this  lan- 
guage: ''A  machine  placed  in  a  building  is  found  to  be  real 
estate  or  personal  property  from  the  external  indications 
which  show  wliether  or  not  it  belongs  to  the  building  as  an 
article  designed  to  become  a  part  of  it  and  to  be  used  with 
it  to  promote  the  object  for  which  it  was  erected  or  to  v.hich 
it  has  been  adapted  and  devoted,  an  article  intended  not  to 
be  taken  out  or  used  elsewhere,  unless  by  reason  of  some  un- 
expected change  in  the  use  of  the  building  itself.  The  tend- 
ency of  the  modern  cases  is  to  make  this  a  question  of  what 
was  the  intention  with  which  the  machine  was  put  in  place": 
See,  also.  Wentworth  v.  AVoods  ^Machine  Co.,  163  ]Mass.  28,  39 
N.  E.  414;  Ridgeway  Stove  Co.  v.  Way,  141  Mass.  557,  6  N.  E. 
714;  Southbridge  Savings  Bank  v.  Mason,  147  ]\Iass.  500.  IS 
N.  E.  406,  1  L.  R.  A.  350;  Southbridge  Savings  Bank  v. 
Stevens  Tool  Co.,  130  Alass.  547 ;  Pierce  v.  George,  108  Ma.ss. 
78,  11  Am.  Rep.  310;  Leigh  v.  Taylor,  [1902]  App.  Cas.  157. 
Of  course  the  rule  is  the  same  as  to  articles  attached  to  a 
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dwelling-house  as  it  is  as  to  machines  put  into  a  factory.  As 
bearing  upon  the  question,  "the  nature  of  the  article  and 
the  object,  the  elTect,  and  the  mode  of  annexation  are  all  to 
be  considered."  Generally,  the  question  whether  an  article 
attached  to  a  building  belongs  to  the  real  estate  is  a  mixed 
question  of  law  and  fact. 

The  application  of  these  principles  to  the  facts  of  the  pres- 
ent case  require  us  to  sustain  the  rulings  of  the  judge  as  to 
all  the  articles  except  the  gas-stoves  and  the  curtains. 

It  is  contended  that  the  gas  fixtures  should  have  been  held 
to  ^**''  be  personal  property  as  matter  of  law,  on  the  author- 
ity of  Guthrie  v.  Jones,  108  ^Nlass.  191,  and  Towne  v.  Fiske, 
127  ]\lass.  125.  In  the  opinion  in  each  of  these  cases  there 
is  laJiguage  which  goes  beyond  the  decision,  and  tends  to  sup- 
port the  plaintiff's  contention.  The  later  case  merely  adopts 
the  language  of  the  earlier  one.  But  in  each  of  the  cases, 
the  question  before  the  court  Avas  whether  the  gas  fixtures, 
upon  the  evidence,  could  be  ruled  as  matter  of  law  to  be  a 
part  of  the  realty.  The  decision  was  simply  that  they  could 
not.  AVe  have  not  been  referred  to  any  case  in  which  the 
court  has  decided  that  gas  fixtures  attached  to  a  building  and 
used  with  it  are,  as  matter  of  law,  personal  property.  They 
may  or  may  not  be.  according  to  the  facts  and  circumstances 
Avhich  tend  to  show  that  they  do  or  do  not  belong  to  the  build- 
ing, and  were  or  were  not  intended  to  remain  with  it  as  a 
part  of  it.  As  to  the  gas  fixtures,  the  steam  radiators,  the 
kitchen  range  and  the  window-screens  and  door-screens,  the 
judge  was  right  in  submitting  the  questions  to  the  jury,  with 
proper  instructions:  Allen  v.  ^Nlooney,  130  ^Nfass.  155;  Ridge- 
way  Stove  Co.  V.  Way,  111  ^Mnss.  557,  6  X.  E.  714;  Jennings 
V.  Vahey,  183  ^Fass.  47,  97  Am.  St.  Rep.  409,  6G  N.  E.  598. 

The  gas-stove  and  the  window-shades,  running  on  rollers, 
stand  dill'erently.  It  may  be  that  certain  apartment  houses, 
or  other  dwelling-houses  designed  for  occupation  by  tenants, 
are  constructed  in  some  of  our  cities  and  intended  to  be  used 
in  such  a  way  that  the  intrmluction  of  such  gas-stoves  and 
window-shades  by  the  owner,  to  go  with  the  house  as  a  part 
of  it,  for  use  by  the  tenants,  may  hereafter  be  proved  at  a 
trial :  See  Jennings  v.  Vahey,  1S3  INIass.  47,  97  Am.  St.  Rep. 
409,  66  X.  E.  i^)OS.  It  is  entirely  possible  that  the  mode  of 
construction  and  use  of  ccrlaiu  kinds  of  houses  may  be  such 
that  articles  of  this  kind  will  be  made  a  part  of  the  house  for 
l^crmanent  retention  and  use  in  the  places  where  they  are  put. 
If  it  becomes  a  practice  to  build  and  use  houses  in  such  a  way 
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these  articles  may  be  put  in  as  fixtures.  'As  to  the  applica- 
tion of  the  law,  we  aj?roe  with  Lord  Ilalsbury  in  what  he  said 
in  Leiph  v.  Taylor,  [1902]  A  pp.  Cas.  157,  161,  in  regard  to 
the  decisions  of  tlie  courts:  "The  facts  have  been  regarded  in 
dilTercnt  a.speets,  according  to  the  fashion  of  the  times,  the 
mode  of  ornamentation,  and  the  mode  in  which  houses  were 
built,  and  the  drf^roe  of  attachment  which  from  time  to  time 
became  necessary  -"*  or  not,  according  to  the  nature  of  the 
structure  which  was  being  dealt  with." 

lu  the  present  case  we  discover  no  evidence  to  warrant  the 
jury  in  finding  that  the  gas-stove  and  window-shades  were  a 
part  of  the  realty.  So  far  as  appears,  the  building  in  ques- 
tion was  an  ordinary  dwelling-house  for  a  single  family,  and 
there  is  nothing  to  show  that  it  was  intended  to  be  occupied 
or  used  dillcrcntly  from  common  dwelling-houses.  These 
were  ordinary  articles  of  merchandise,  not  peculiarly  fitted 
for  use  in  tins  house,  were  of  a  standard  pattern,  loosely 
affixed  and  easily  removed,  and  were  of  the  nature  of  per- 
sonal property.  They  were  put  into  the  house  by  the  mort- 
gagor, and  were  of  a  kind  of  articles  which  usually  are  carried 
away  by  an  outgoing  occupant.  There  was  nothing  to  show 
that  the  owner  intended  to  annex  them  as  a  permanent  addi- 
tion to  the  real  estate.  We  think  upon  the  evidence  the 
judge  was  wrong  in  submitting  to  the  jury  the  question 
whether  they  were  a  part  of  the  realty. 

Exceptions  sustained. 


The  Tests  for  Determining  What  is  a  Fixture  are  stated  in  Filley  v. 
Christopher,  39  Wash.  22,  109  Am.  St.  Eep.  853,  and  cases  cited  in 
the  cri>ss-rcference  note  thereto.  As  to  whether  a  portable  kitchen 
range  is  a  fixture,  see  Jennings  v.  Yahcy,  183  Mass.  47,  97  Am.  St. 
Re]).  409;  as  to  whether  a  steam  radiator  is,  see  Capehart  v.  Foster, 
61  Minn.  132,  52  Am.  St.  Eep.  582;  and  as  to  whether  gas  and 
electric  fixtures  are  to  be  regarded  as  a  part  of  the  realtv,  see  Cape- 
hart  V.  Foster,  61  Minn.  132,  52  Am.  St.  Rep.  582;  Canning  v.  Owen, 
22  R.  I.  C24,  84  Am.  St.  Rep.  858.  In  Hall  v.  Law  Guarantee  etc. 
Soc,  22  Wash.  305,  79  Am.  St.  Rep.  935,  it  is  held  that  gas  and 
electric  lights  and  globes,  curtains,  window  and  door  screens,  tables, 
water-tanks  and  windmills,  when  attached  to  a  house,  are  not  fix- 
tures as  between  the  mortgagor  and  mortgagee. 
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KIMBALL  V.  POST  PUBLISHING  COIMPANY. 

[199  Mass.  248,  85  N.  E.  103.] 

LIBEL — Judicial  Proceedings,  at  What  Stage  Privileged. — 
Where  a  bill  has  been  presented  to  a  court,  which  has  acted  upon 
it  80  far  as  to  make  an  additional  order  that  the  defendants  appear 
and  show  cause  why  they  should  not  be  enjoined,  the  proceeding 
becomes  judicial  and  the  subject  of  the  privilege,  though  the  case 
has  not  been  finished,     (p.  492.) 

LIBEL — Report  of  the  Proceedings  of  Stockholders  of  a  Cor- 
poration.— The  report  of  the  proceedings  of  stockholders  of  a  private 
corporation  is  not  privileged,  and  a  publisher  thereof  is  liable  if  it 
is  libelous,  though  the  matter  published  consisted  of  a  fair  report  of 
the  remarks  of  a  stockholder  at  the  meeting  and  respecting  matters 
in  which  he  and  the  other  stockholders  were  interested,     (p.  496.) 

LIBEL — Repetition  of  a  Charge  Made  in  Judicial  Proceed- 
ings— Damages. — The  fact  that  a  charge  is  made  in  a  bill  in  equity 
and  the  cause  has  proceeded  so  far  that  the  publication  of  the  con- 
tents of  the  bill  must  be  deemed  privileged  does  not  justify  or  pro- 
tect the  publication  of  the  same  charge  as  made  at  a  meeting  of 
the  stockholders  of  a  private  corporation,  nor  show  that  no  damage 
could  have  resulted  therefrom,     (p.  497.) 

Four  actions  for  libel,  two  being  against  the  Po.st  Publish- 
ing Company  and  the  other  t^yo  against  the  Boston  Tran- 
script Company,  The  trial  judge  ruled  that  the  evidence 
failed  to  show  malice,  that  the  publications  relied  upon  were 
fair  reports  of  the  proceedings  and  the  publications  were 
privileged,  and  the  defendants  entitled  to  verdicts.  Verdicts 
were  returned  accordingly,  and  the  plaintiffs  alleged  excep- 
tions. 

H.  N.  Allin,  for  the  plaintiffs. 

J.  T.  Pugh,  for  the  defendants. 

2-i»  nA:\niOXD,  J.  The  articles  of  which  the  plaintiffs 
complain  contained  reports  of  certain  proceedings  in  court 
and  also  of  a  meeting  of  stockholders  of  a  corporation  called 
the  Burrows  Lighting  and  Heating  Company. 

So  far  as  respects  the  report  of  the  court  proceedings  the 
articles  were  privileged.  This  case  differs  materially  from 
Cowley  V.  Pulsifcr,  137  i\lass.  392,  50  Am.  Rep.  318.  In 
that  ea-e  there  had  been  no  action  by  the  court.  Here  the 
bill  had  been  presented  to  the  court,  ^'"*^  and  the  court  had 
acted  u  1)011  it  so  far  as  to  make  a  special  order  that  the  de- 
fendants therein  should  appear  and  show  cause  why  they 
should  not  be  enjoined.  This  act  of  the  court  was  a  judicial 
proceeding  and,  whatever  might  formerly  have  been  the  rule, 


June,  1908.]     Kimball  v.  Post  Publishing  Co.  493 

it  was  a  subject  for  a  privileged  report,  although  the  cause 
had  not  yet  been  finished.  It  was  an  act  begun  in  a  case, 
and  in  the  end  there  must  be  a  final  decision.  The  words  of 
Esher,  M.  R.,  in  Kimber  v.  Press  Assn.,  [1893]  L.  R.  1  Q.  B. 
65,  71,  seem  to  us  to  be  a  true  statement  of  the  law  on  this 
subject:  "I  am,  therefore,  of  opinion  that  where  the  pro- 
ceedings are  such  as  will  result  in  a  final  decision  being  given, 
a  fair  and  accurate  report,  made  bona  fide,  oi  those  proceed- 
ings is  privileged,  although  it  be  published  before  the  final 
decision."  And  in  that  case  the  rule  was  applied  to  the 
proceedings  upon  an  ex  parte  application  for  the  issue  of  a 
summons  on  a  charge  of  perjury.  If  this  were  not  so  then, 
in  the  language  of  Lord  Esher,  *'The  ridiculous  result  would 
follow  that,  where  the  trial  of  a  ca.se  of  the  greatest  public 
interest  lasted  fifty  days,  no  report  could  be  published  until 
the  case  was  ended":  Kimber  v.  Press  Assn.,  [1893]  L.  R. 
1  Q.  B.  63,  71,  and  cases  cited;  Metcalf  v.  Times  Publishing 
Co.,  20  R.  I.  674,  78  Am.  St.  Rep.  900,  40  Atl.  8G4,  and  cases 
cited ;  ]\IcBee  v.  Fulton,  47  Ud.  403,  28  Am.  Rep.  465 ;  Acker- 
mian  v.  Jones,  37  N.  Y.  Sup.  Ct.  42 ;  Stuart  v.  Press  Pub- 
lishing Co.,  83  App.  Div.  (N.  Y.)  467,  82  N.  Y.  Supp.  401. 
See,  also,  the  instructive  case  of  Usill  v.  Hales,  3  C.  P.  D.  319, 
for  a  general  discussion  of  the  law  upon  this  matter. 

The  articles  in  question  contained,  among  others,  the  fol- 
lowing statements:  "At  the  office  of  C.  Henry  Kimball,  97 
Haverhill  Street,  officers,  stockholders  and  lawyers  interested 
in  the  Burrows  Lighting  &  Heating  Company  met  this  morn- 
ing. Tlie  affairs  of  the  Burrows  Lighting  &  Heating  Com- 
pany have  been  before  the  public  for  a  considerable  time  and 
are  apparently  in  a  badly  tangled  condition.  An  order  of 
notice  was  recently  issued  by  the  Superior  Court  against  C. 
Henry  Kimbair,  AVilliam  Galletly  and  the  Burrows  Lighting 
&  Heating  Company,  ordering  them  to  appear  in  court  on 
Thursday  of  this  week  to  show  cause  why  they  should  not  be 
restrained  from  holding  any  meeting.  The  charges  were  that 
the  holders  of  a  nuijority  of  the  capital  stock  of  the  company 
had  fraudulently  secured  control  over  41G.000  shares  of 
stock." 

'""•^  By  an  ins]>ection  of  the  bill  in  equity  and  of  the  order 
of  the  court  it  apjjcai's  that  the  statement  in  the  articles  was 
a  fair  report  of  the  court  proceedings.  And  v.e  are  further 
of  opiniou  that  the  ruling  that  the  evidence  did  not  warrant 
a  finding  of  malice  was  correct.  So  far,  therefore,  as  tlie 
plaintiff  attempted  to  hold  the  defeiulants  as  to  so  much  of 
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the  articles  as  related  to  the  proceedings  in  court  they  failed 
to  make  out  a  case. 

But  there  was  something  more  in  the  articles  than  the  re- 
port of  the  proceedings  in  court.  There  was  a  report  of  the 
meeting  of  the  stockholders  of  a  private  corporation ;  and  un- 
less this  part  of  the  report  is  also  privileged  the  defense,  so 
far  as  resting  upon  that  ground,  must  fail.  It  is  argued  by 
the  defendants  that  "the  public  is  interested  and  concerned 
in  a  meeting  of  stockholders  of  a  corporation  such  as  is  de- 
scribed in  the"  articles  in  question,  and  that  reports  of  such 
meetings  are  privileged  if  fair  and  made  without  malice. 
But  the  difficulty  with  this  argument  is  that  unless  modified 
by  statutory  provision  the  law  in  England  and  in  this  com- 
monwealth always  has  been  otherwise.  It  is  to  be  noted 
that  we  are  not  dealing  with  what  is  said  at  the  meeting 
nor  with  the  person  who  said  it.  No  doubt  a  stockholder 
at  such  a  meeting,  speaking  to  stockholders,  may  with  im- 
punity say  things  derogatory  to  an  officer  or  the  manager 
of  the  company,  provided  that  what  he  says  be  pertinent  to 
the  matter  in  hand  and  he  speaks  in  good  faith  and  without 
malice.  His  justification  rests  upon  the  fact  that  he  is 
speaking  to  the  stockholders  upon  a  subject  in  which  he  and 
they  have  an  interest. 

On  the  contrary,  we  are  dealing  with  a  report  in  the  nature 
of  a  repetition  of  the  defamatory  remarks,  which  report  is 
made  by  a  stranger,  having  no  interest  in  the  question,  to 
other  strangers,  called  the  public,  equally  without  interest. 
It  is  manifest  that  the  grounds  for  the  privilege  under  which 
the  original  speaker,  the  stockholder,  is  protected  cannot 
serve  the  publisher  of  the  report:  Davison  v.  Duncan,  7  El. 
&  Bl.  229;  De  Crespigny  v.  "Wellesley,  5  Bing.  392.  The 
privilege  of  the  publisher,  if  any  he  has,  must  rest  upon  other 
grounds. 

It  is  stated  by  some  authorities  that  by  the  common  law  of 
England  reports  of  judicial  and  parliamentary  proceedings 
alone  were  privileged.  While  it  is  said  by  Shaw,  C.  J.,  in 
Barrows  v.  ^33  ggn,  7  Gray,  301,  66  Am.  Dec.  479,  that  this 
statement,  unqualified,  is  too  broad,  still  subsequent  deci- 
sions seem  to  show  clearly  that  in  England  the  principle  of 
privilege  is  confined  to  reports  of  judicial  or  quasi-judicial 
bodies.  No  privilege  was  attached  to  the  report  of  other 
public  unofficial  meetings.  Hence,  if  in  such  a  case  a  report 
containing  any  defamatory  statement  of  fact  was  printed  in 
a  newspaper,  the  proprietor's  only  defense  was  that  the  state- 
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ment  was  true :  Purcell  v.  Sowler,  1  C.  P.  D.  781,  2  C.  P.  D. 
215.  See,  also,  Odgers  on  Libel  and  Slander,  4th  ed..  Appen- 
dix B,  and  the  authorities  therein  cited.  Since  the  decision 
in  this  last  case  the  law  has  been  somewhat  modified  so  far  as 
respects  official  and  other  public  meetings.  But  these  stat- 
utes have  been  somewhat  strictly  construed,  and  even  now  a 
fair  report  is  not  always  safe:  Ponsford  v.  Financial  Times, 
16  T.  L.  R.  248. 

The  subject  was  quite  freely  discussed  by  Shaw  C.  J.,  in 
Barrows  v.  Bell,  7  Gray,  301,  66  Am.  Dec.  479,  and  the  fol- 
lowing language  was  used  (page  313)  :  "Whatever  may  be 
the  rule  as  adopted  and  practiced  on  in  England,  we  think 
that  a  somewhat  larger  liberty  may  be  claimed  in  this  country 
and  in  this  commonwealth,  both  for  the  proceedings  before 
all  public  bodies  and  for  the  publication  of  those  proceed- 
ings for  the  necessary  information  of  the  people.  So  many 
municipal,  parochial  and  other  public  corporations,  and  so 
many  large  voluntary  associations  formed  for  almost  every 
lawful  purpose  of  benevolence,  business  or  interest,  are  con- 
stantly holding  meetings,  in  their  nature  public,  and  so  usual 
is  it  that  their  proceedings  are  published  for  general  use  and 
information,  that  the  law,  to  adapt  itself  to  this  necessary 
condition  of  society,  mast  of  necessity  admit  of  these  public 
proceedings  and  a  just  and  proper  publication  of  them,  as  far 
as  it  can  be  done  consistently  with  private  rights.  This  view 
of  the  law  of  libel  in  Massachusetts  is  recognized,  and  to  some 
extent  sanctioned,  by  the  case  of  Commonwealth  v.  Clap,  4 
Mass.  163,  3  Am.  Dec.  189,  and  many  other  cases."  And  it 
was  held  that  the  publication  by  a  member  of  the  IMassa- 
chusetts  Medical  Society  of  a  true  account  of  the  proceedings 
of  that  society  in  the  expulsion  of  another  member  for  a  cause 
within  its  jurisdiction,  and  of  the  result  of  certain  suits  sub- 
sequently brought  by  him  against  the  society  and  its  mem- 
bers on  account  of  such  expulsion,  is  privileged. 

The  above  language  of  the  court,  however  liberal  its  con- 
struction, ^"^  is  not  to  be  understood  as  applying  to  strictly 
private  meetings.  It  applies  at  the  most  only  to  meetings 
public  in  their  nature  or  where  the  proceedings  concern  the 
public.  In  that  case  it  was  said  that  the  charter  of  the 
^lassachusetts  Medical  Society  "invested  tlie  society,  thfir 
members  and  licentiates,  with  large  powere  and  privileges, 
in  regulating  the  important  public  interest  of  the  practice 
of  medicine  and  surgery,  enabled  them  to  prescribe  a  course 
of  studies,  to  examine  candidates  in  regard  to  their  qualiiica- 
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tions  for  practice,  and  give  letters  testimonial  to  those  who 
might  be  found  duly  qualified."  It  was  also  stated  that  it 
appeared  by  the  acts  incorporating  this  society  that  it  was 
regarded  by  the  legislature  "as  a  public  institution,  by  the 
action  of  which  the  public  would  be  deeply  affected  in  one 
of  its  important  public  interests,  the  health  of  the  people." 
It  was  further  said  that  the  proceedings  of  which  the  report 
was  made  "might  be  rightly  characterized,  as  in  the  case  of 
Farusvvorth  v.  Storrs,  5  Cush.  412,  as  quasi  judicial."  And 
it  was  upon  the  latter  ground  that  the  communication  was 
adjudged  to  be  privileged. 

The  case  before  us  is  entirely  different.  The  meeting  was 
simply  that  of  a  private  corporation  invested  with  no  privi- 
leges and  owing  no  special  duties  to  the  public.  It  was  an 
ordinary  business  meeting.  "Whether  any  member  was  in 
fraudulent  possession  of  stock,  or  had  mismanaged  the  af- 
fairs of  the  corporation,  or  whether  the  plaintiffs  were  unfit 
to  continue  as  officers,  or  the  corporation  had  been  made  bank- 
rupt, were  matters  with  which  the  public  were  in  no  way 
concerned.  The  meeting  was  for  the  stockholders  alone. 
Only  they  or  their  duly  constituted  agents  were  entitled  to  be 
present.  The  meeting  was  neither  public  nor  for  a  public 
purpose.  As  well  might  it  be  said  that  a  private  conference 
between  the  members  of  a  partnership  on  partnership  mat- 
ters was  a  public  meeting.  For  the  purposes  of  the  meet- 
ing it  might  have  been  necessary  for  charges  to  be  made 
by  one  stockholder  against  another  stockholder  or  an  officer, 
and  that  the  charges  should  be  discussed  and  their  truth 
or  falsity  determined ;  and  so  far  the  actors  were  well  within 
the  privilege.  They  had  a  duty  to  perform  in  a  matter  in 
which  all  were  interested.  But  for  obvious  reasons  herein- 
before stated  the  mantle  of  protection  cannot  cover  him  w^ho, 
having  no  interest,  repeats  -**^  the  defamatory  w^ords  to 
others  also  without  interest.  And  in  this  matter  the  con- 
ductor of  a  nevv'spaper  stands  no  better  than  any  other  per- 
son. As  was  said  in  Sheckell  v.  Jackson,  10  Cush.  25,  in 
reply  to  a  contention  that  conductors  of  the  public  press  are 
entitled  to  peculiar  indulgence  and  have  especial  rights  and 
privileges,  "the  law  recognizes  no  such  peculiar  rights,  privi- 
leues,  or  claims  to  indulgence.  They  have  no  rights  but  such 
as  are  coiiniion  to  all.  Thc}^  have  just  the  same  rights  that 
the  rest  of  tlie  community  have,  and  no  more."  These  words, 
although  spoken  more  than  half  a  century  ago,  state  the  law 
as  it  exists  to-day,  except  so  far  as  it  has  been  modified  by 
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statute,  and  there  has  been  no  statute  material  to  the  ques- 
tion before  us.  The  result  is  that  the  articles  were  not  privi- 
leged so  far  as  they  reported  the  proceedings  of  the  cor- 
poration. 

It  is  argued  by  the  defendants  that  inasmuch  as  the  charge 
in  the  bill  in  equity  was  the  same  as  that  made  at  the  meet- 
ing, namely,  that  the  majority  of  the  stock  was  in  the  fraudu- 
lent possession  of  the  phiintifTs,  it  will  be  impossible  for  the 
plaintitt's  to  contend  that  any  alleged  damage  was  suffered 
from  the  one  rather  than  from  the  other,  and  therefore  if 
one  report  is  privileged  the  action  cannot  be  maintained. 
This  is  untenable.  Even  if  the  cliarge  in  sui)stanee  is  the 
same,  it  is  evident  that  a  charge  made  in  a  bill  in  equity 
filed  in  court  may  not  be  regarded  as  so  serious  a  matter  as 
a  cliarge  made  by  one's  business  associates  in  a  business  meet- 
ing. The  difficulty  of  separating  the  damages  gives  no  im- 
munity to  the  defendants. 

Exceptions  sustained. 


Lihel  in  the  Course  of  Judicial  Proceedings  is  the  subject  of  a  note 
to  Kemper  v.  Fort,  123  Am.  St.  Eep.  6;'<1. 

As  to  jyiiat  Libelous  Fublications  are  Frivilcged,  see  the  note  to 
Holmes  v.  Clisby,  101  Am.  St.  Kep.  110. 


DI  BARI  V.  J".  W.  BISHOP  CO:\rPANY. 

[199  Mass.  254,  85  N.  E.   S9.] 

MASTER  AND  SERVANT — Assumption  of  Risks  and  Want 
of  Due  Care. — A  servant  killed  at  his  work  by  the  falling  of  a  heavy 
pole,  which  he  was  assisting  to  raise  with  the  help  of  six  other 
men  under  the  direction  of  a  foreman,  cannot  be  held,  as  a  matter 
of  law,  to  have  assumed  the  risk  or  to  have  been  wanting  in  due 
care,  if  he  had  been  in  the  country  but  two  months  and  did  not 
speak  or  understand  English,  and  had  had  no  experience  in  this 
kind  of  work,  and  no  warning  had  been  given  him,  or,  if  given,  he 
failed  to  understand  it  from  want  of  experience  or  did  not  appre- 
ciate the  danger  of  the  pole's  falling,  and  there  was  also  evidence 
warranting  the  finding  that  his  failure  to  avoid  the  danger  might 
have  been  due  to  confusion  on  his  part  resulting  from  the  imminence 
of  the  peril  and  his  want  of  experience,      (p.  49tl.) 

NEGLIGENCE  in  not  Using  Best  Means  of  Escape. — One  can- 
not be  held  to  be  guilty  of  a  want  of  due  care,  as  a  matter  of  law. 
because  in  a  moment  of  sudden  peril  he  did  not  use  the  best  means 
of  escape,      (pp.  499,  500.) 

MASTER    AND    SERVANT  —  Failure    to    Furnish    Sufficient 
Number  of  Employes. — The  failure  on  the  part  of  a  master  to  luruibh 
Am.  St.  Kep.,  Vol.  127—32 
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a  sufficient  mimbcr  of  workmen  to  do  a  work  in  safety,  for  his 
employes  engaged  tlicrein,  is  negligence.  Such  negligence  stands 
on  the  same  footing  as  negligence  in  furnishing  suitable  appliances, 
(p.  500.) 

NEGLIGENCE,  Question  of.  When  Properly  Submitted  to  the 
Jury. — In  an  action  against  a  master  for  the  death  of  one  of  his 
employes,  who  worked  as  one  of  a  gang  of  six  men  under  a  fore- 
man in  attempting  to  remove  a  heavy  pole,  thirty  feet  in  height 
above  the  ground  and  sixteen  or  eigliteen  inclies  in  diameter  at 
the  base,  from  the  pole's  suddenly  falling  on  him,  if  there  is  evi- 
dence tending  to  show  that  the  accident  was  due  to  the  failure  of 
the  master  to  furnish  a  sufficient  number  of  men  to  do  the  work 
in  safety,  and  that  this  was  the  cause  of  the  death,  it  is  proper 
to  submit  the  question  of  the  defendant's  negligence  to  the  jury. 
(p.  500.) 

Tort  by  the  widow  of  Pietro  Di  Ban  against  a  general  con- 
tractor for  causing  the  death  of  her  husband.  He  was  killed 
by  the  falling  of  a  heavy  pole  about  thirty  feet  high  above 
the  ground  and  sixteen  or  eighteen  inches  in  diameter  at  the 
base,  which  six  men,  under  the  direction  of  a  foreman,  were 
attempting  to  erect. 

The  judge  refused  to  order  a  verdict  for  the  defendant  or 
to  rule  that  there  was  no  evidence  that  an  additional  number 
of  men  would  have  prevented  the  accident.  The  judge, 
among  the  instructions  to  the  jury,  gave  the  following,  t  i 
which  the  defendant  excepted : 

"First,  w'as  the  defendant  corporation  negligent  in  not  pro- 
viding a  greater  force  of  men  to  do  the  work  of  raising  th: 
pole?  You  have  heard  the  evidence  upon  the  one  side  and 
the  other,  as  to  the  usual  and  customary  method  of  doing 
the  M'ork.  So  far  as  the  method  is  concerned,  tliat  need  not 
be  a  matter  for  you  to  consider  especially.  You  have  heard 
also  up!)!!  one  side  and  the  other  evidence  as  to  the  usual 
and  ordi!iary  course  as  to  the  numix-r  of  men  required  to  do 
work  similar  to  this. 

"Now.  you  must  be  satisfied  by  a  fair  preponderance  of 
the  evide!ice,  in  order  to  maintain  that  proposition,  that  a 
less  number  of  men  than  was  the  usual  and  ordinary  com- 
plement fiirnislied  and  required  to  be  furnislied  by  an  cji!- 
ployer  for  work  of  this  character  under  these  conditions  was 
furnished  in  this  case.  If  you  are  satisfied  that  under  these 
co!i(1itions  the  niunber  of  me!i  furnished  by  Bishop  &  Com- 
pany was  a  sufficient  number  of  men,  then  that  is  an  end  so 
far  as  that  proposition  is  concerned,  of  the  plaint  ill's  case. 

"If  you  are  satisfied  that  a  less  number  of  men  was  fur- 
nished then  that  is  not  enough  to  give  the  plaintiff  a  verdict. 
You  must  be  satisfied  that  that  failure  to  furnish  more  men 
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was  the  proximate  cause  of  the  death  of  the  plaintifT's  hus- 
band. So  it  becomes  important  for  you  in  that  conner-.tion  to 
inquire  what  was  the  exact  situation  wliich  caused  the  death 
of  Di  Bari.  If  you  are  satisfied  that  it  was  by  reason  of  one 
of  the  spikes  in  the  jack  sottlinp:  into  the  i^'round,  it  is  for  you 
to  say  whether  a  hirj^'cr  luiniber  of  men  could  in  the  first 
instance  have  prevented  that,  or  in  the  se:'o)id  instance,  if  tliey 
could  not  have  prevented  that,  can  you  say  that  they  would 
have  prevented  this  pole  from  falling  in  the  way  in  which  it 
did?" 

Verdict  for  the  plaintitT  of  one  thousand  dollars,  and  the 
defendant  alleged  exceptions. 

E.  T.  Vaughan,  E.  T.  Esty  and  J.  Clark,  Jr.,  for  the  de- 
fendant. 

G.  S.  Taft  and  G.  R.  Stobbs,  for  the  plaintiff. 

250  ]\rORTON,  J.  As  this  action  finally  went  to  the  Jury 
there  were  two  questions  for  them  to  consider:  First,  whether 
the  plaintiff's  husband  was  in  the  exercise  of  due  care  or 
had  assumed  "*"*'  the  risk;  and  secondly,  whether  the  de- 
fendant or  its  superintendent  was  negligent  in  not  providiu'j 
more  men  to  do  the  work,  and,  if  they  were  negligent,  wliether 
such  negligence  was  the  cause  of  tlie  death  of  the  plaintiff's 
husband.  There  was  a  verdict  for  the  plaiiitiff,  and  the  case 
is  here  on  exceptions  by  the  defendant  to  tlie  refusal  of  the 
judge  to  direct  a  verdict  in  its  favor,  and  to  tlie  instructions 
which  the  judge  gave  in  regard  to  the  second  question. 

It  could  not  have  been  ruled  as  matter  of  law  tliat  the 
plaintiff's  husband  was  not  in  the  exeri-ise  of  due  care,  or 
that  he  assumed  the  risk.  There  was  testimony  tending  to 
show  that  he  had  been  in  this  country  only  about  two  months. 
tliat  he  did  not  spi^ak  or  understand  English,  that  he  hatl 
worked  as  a  laborer  in  shoveling  and  picking:  and  that  he 
went  to  work  on  the  j.ob  the  day  before  he  was  killed,  having 
previously  had  no  experience  in  that  kind  of  wtirk.  There 
is  nothing  to  show  that  lie  was  not  doing  in  the  usual  way 
the  w(jrk  which  he  was  set  to  do.  And  tliere  was  evidence 
warr;;nting  tlie  jury  in  finding  that,  if  any  warning  was 
given  by  tlie  sui>erintr-ndcnt.  the  deceased  i'iiile.'.  to  under- 
stand it.  and  that  fnau  want  of  ercperieiiec  he  diA  not  ap- 
preciate the  danger  of  the  pole's  falling,  and  therefore  did 
not  assunii.'  the  risk'.  There  also  was  (-vidciiee  w  arr.r.'^u' 
them  in  finding  that  his  failure  to  avoid  the  daiiLier  n.a\'  ii.,ve 
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been  due  to  confusion  on  his  part  resulting  from  the  immi- 
nence of  the  peril  and  his  want  of  experience.  The  fact  that 
the  others  escaped  and  that  he  might,  perhaps,  have  done  so 
if  he  had  been  less  confused  or  had  moved  more  quickly  was 
a  matter  for  the  consideration  of  the  jury  in  passing  upon 
the  question  of  his  due  care.  It  could  not  be  ruled  as  matter 
of  law  that  he  was  wanting  in  due  care  because  in  a  moment 
of  sudden  peril  he  failed  to  use  the  best  means  of  escape: 
Olsen  V.  Andrews,  168  Mass.  261,  47  N.  E.  90. 

We  see  no  error  in  the  instructions  in  regard  to  the  mat- 
ter of  alleged  negligence  on  the  part  of  the  defendant  in 
failing  to  supply  a  sufficient  number  of  workmen  for  the 
erection  of  the  pole  in  safety.  Such  negligence  stands  on  the 
same  footing  as  negligence  in  furnishing  suitable  appliances. 
In  a  sense,  workmen  are  appliances.  If  a  master  knowingly 
employs  servants  who  are  incompetent  by  reason  of  their 
habits  or  otherwise,  he  is  liable  for  an  injury  occasioned  to 
a  fellow-servant  by  their  incompetency  '^'^  just  as  he  would 
be  liable  for  an  injury  caused  by  a  defective  machine:  Gil- 
man  V.  Eastern  R.  R.,  13  Allen,  433,  90  Am.  Dec.  210;  Mc- 
Phee  V.  Scully,  163  Mass.  216,  39  N.  E.  1007.  And  on  prin- 
ciple we  do  not  see  why  a  master  should  not  also  be  held 
liable  for  injuries  resulting  from  his  negligence  in  failing  to 
furnish  a  suitable  number  of  servants  to  do  the  work  re- 
quired of  them.  There  was  evidence  warranting  the  jury  in 
finding  that  a  sufficient  number  of  men  was  not  furnished 
by  the  defendant  to  enable  those  engaged  in  erecting  the  pole 
tv  do  the  work  in  safety,  and  that  such  negligence  was  the 
proximate  cause  of  the  death  of  the  plaintiff's  husband. 

Exceptions  overruled. 


The  Doctrine  of  Assumption  of  Eislc  mid  Contrihutory  Negligei^ce  in 
the  law  of  master  and  servant  is  discussed  in  the  notes  to  Houston 
etc.  Ey.  Co.  v.  De  Walt,  97  Am.  St.  KexJ.  884;  Brazil  Block  Coal  Co. 
V.  Gibson,  98  Am.  St.  Eep.  289. 

A  Master  Should  Supply  a  Sufficient  Numler  of  Men  to  accomplish 
the  work  he  undertakes  with  reasonable  safety  to  those  engaged  in 
the  service,  and  if  he  fails  to  discharge  this  duty,  as  a  result  of 
which  an  employe  is  injured,  he  is  answerable  therefor,  unless  the 
latter  can  fairly  be  regarded  as  having  assumed  the  risk:  Cheeney  v. 
Ocean  Steamship  Co.,  92  Ga.  72G,  4-4  Am.  St.  Rep.  113;  Southwest 
Imp.  Co.  V.  Smith,  85  Va.  30G,  17  Am.  St.  Kep.  59;  Johnson  v. 
Ashland  Water  Co.,  71  Wis.  553,  5  Am.  St.  Rep.  243;  Jones  v.  Old 
Dominion  Cotton  Mills,  82  Ya.  140,  3  Am.  St.  Rep.  92.  It  is  one 
of  the  absolute  and  nondelegable  duties  of  a  master  to  see  that 
the  number  of  servants  employed  is  sullieient  to  prevent  each  of 
them  from  being  exposed  to  that  cluss  of  risks  which  result  from 
an  inadequacy  of  the  force  av.'iih;h!e  f(ir  the  work  in  hand:  Alabama 
Great  Southern   R.  R.  Co.  v.  Vail,   Hi:   Aia.   134,  llu  Am.  St.  Rep.  23. 
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McGOWAN  V.  MONAHAN. 

[199  Mass.  296,  84  N.  E.  105.] 

LANDLORD  AND  TENANT,  Duty  of  the  Former  to  the  Lat- 
ter as  Respects  Safety  of  the  Premises. — In  the  absence  of  any 
agreement  on  the  subject,  a  landlord's  duty  to  his  tenant  with  re- 
spect to  a  common  passageway  in  a  house  consisting  of  several 
tenements  is  to  keep  such  passageway  in  the  condition  it  was  in, 
or  apparently  in,  at  the  time  of  the  leasing,     (p.  502.) 

LANDLORD  AND  TENANT — Negligence— Placing  Matting 
Before  a  Door. — To  put  an  ordinary  mat  before  the  outer  door  of 
a  tenement  on  a  narrow  landing,  which  is  part  of  a  common  passage- 
way, where  the  terms  of  tho  contract  between  a  landlord  and  his 
tenant  were  that  such  way  was  not  to  be  lighted  throughout  the 
night,  is  not  negligence  entitling  the  tenant  to  recover  damages 
caused  by  his  tripping  on  such  mat  and  falling  in  such  a  manner 
as  to  sustain  serious  injury,     (pp.  502,  503.) 

Tort  by  the  tenant  against  the  landlord  to  recover  for  in- 
juries received  from  tripping  on  a  mat  alleged  to  have  been 
placed  negligently  in  a  common  passageway  by  the  defendant. 

The  plaintiff  testified  that  she  had  been  living  in  the  tene- 
ment for  nearly  two  years  prior  to  the  accident;  that  the 
building  was  arranged  for  stores  on  the  ground  floor  and 
suites  of  rooms  above;  that  the  suite  next  above  the  stores 
was  occupied  by  the  defendant,  and  the  suite  next  above  that 
by  the  plaintiff;  that  there  was  an  outer  door  which  was  en- 
tered from  the  street;  that  the  first  thing  after  entering  the 
door  was  the  stairs  going  up ;  that  there  was  a  long  flight 
of  stairs  and  then  a  turn  and  a  landing;  that  the  landing 
was  opposite  the  defendant's  suite,  there  being  no  other  suite 
opening  from  that  landing;  that  there  was  glass  in  the  out- 
side door,  but  none  in  the  door  leading  to  the  defendant's 
suite;  that  a  lamp  was  lit  in  the  hallway  between  4  and  5 
o'clock  in  the  afternoon  and  left  burning  until  10  o'clock  at 
night;  that  there  was  no  gaslight  or  jet  in  the  hallway  at 
the  time  of  the  accident;  that  the  plaintiff  attempted  to  go 
to  her  work  between  5  and  half-past  5  o'clock  in  the  morn- 
ing, and  going  downstairs,  hit  her  foot  against  something, 
which  she  afterward  found  to  have  been  the  mat,  and  she 
fell  down  and  fell  over  on  her  hand  and  broke  it. 

The  presiding  judge  directed  a  verdict  for  the  defendant, 
and  plaintiff'  alleged  exceptions. 

W.  M.  Noble,  for  the  plaintiff. 

N.  N,  Jones,  for  the  defendant. 
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^^"^  LORIXG,  J,  The  most  that  the  jury  were  warranted 
in  finding  was  that  the  plaintiff  tripped  and  fell  over  an  ordi- 
nary mat  in  front  of  the  defendant's  outer  door  as  she  was 
going  downstairs  in  the  dark  hours  of  the  morning,  through 
the  unlighted  common  passageway  of  the  tenement  house  in 
question. 

The  plaintiff  was  the  lessee  of  the  tenement  next  above  that 
occupied  by  the  defendant.  The  defendant  was  the  owner  of 
^^^  the  building  and  the  plaintiff's  landlord  as  well  as  the 
occupant  of  the  tenement  next  below  that  of  the  plaintiff. 

It  should  be  added  that  it  could  have  been  found  that  the 
mat  had  been  put  in  front  of  the  defendant's  door  the  night 
before,  without  warning  having  been  given  of  its  presence, 
and  that  the  space  between  the  outer  side  of  the  mat  and  the 
banisters  on  the  edge  of  the  landing  was  not  a  wide  one. 
How  narrow  it  was  did  not  appear.  Neither  did  it  appear 
how  the  plaintiff  happened  to  trip.  All  that  appeared  in 
addition  was  that  the  plaintiff  was  allowed  to  testify  without 
objection  that  her  daughter  examined  the  mat  immediately 
after  the  accident  and  said  that  it  "was  turned  out  of  place." 

We  do  not  think  that  the  ruling  can  be  justified  on  the 
ground  that  there  was  no  evidence  that  the  defendant  placed 
the  mat  or  caused  it  to  be  placed  in  front  of  his  outer  door. 
The  mat  was  spoken  of  by  the  plaintiff'  as  the  defendant's 
mat  without  objection  on  his  part.  The  fact  that  it  was  his 
mat,  coupled  with  the  fact  that  it  was  in  front  of  his  outer 
door,  warranted  the  finding  that  he  put  it  there  or  caused  it  to 
be  put  there. 

There  was  no  evidence  of  an  agreement  on  the  part  of  the 
defendant  to  light  the  common  passageways.  In  the  absence 
of  such  an  agreement  the  defendant's  duty  to  the  plaintiff 
consisted  in  keeping  the  common  passageway  in  the  condition 
it  was  in,  or  apparently  in,  at  the  date  of  the  lease  of  the 
p]aintift''s  tenement  to  her:  See  in  this  connection,  ]\Iilcs  v. 
Jiiuvrin,  19G  Mass.  431,  124  Am.  St.  Eep.  575,  82  N.  E.  70S, 
13  L.  R.  A.,  N.  S.,  378;  Andrews  v.  Williamson,  193  :\rass. 
02.  118  Am.  St.  Rep.  452,  78  N.  E.  737;  Miller  v.  Hancock, 
[1803]  2  Q.  B.  177.  The  plaintiff  cannot  complain  that  the 
passageway  was  dark  at  the  time  of  the  accident:  Jordan  v. 
Sullivan,  181  Mass.  348,  63  N.  E.  909;  Dean  v.  Murphy,  169 
Mass.  413,  48  N.  E.  283. 

The  case  at  bar  therefore  resolves  itself  into  the  question 
whether  it  is  an  act  of  negligence  to  put  an  ordinary  mat 
before  the  outer  door  of  a  tenement,   un  a  narrow  landing 
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which  is  part  of  a  common  passageway,  where,  by  the  terms 
of  the  contract  under  which  the  plaintiff  used  that  common 
j)assage\vay,  it  was  not  to  be  lighted  throughout  the  night, 
Placing  a  mat  in  a  common  passageway  before  tlie  outer  door 
of  a  tenement  leading  out  of  it  is,  as  matter  of  common  ex- 
perience, usual  and  ordinary,  and  is  a  thing  which  all  using 
the  pas.sagevvay  must  be  taken  to  expect,  and  no  warning 
is  necessary  when  it  is  first  done.  In  ^'•*^  principle  the  ques- 
tion is  not  unlike  that  decided  in  Jennings  v.  Tompkins,  180 
]\rass.  302,  62  N.  E.  265.  The  case  of  Toland  v.  Paine  Furni- 
ture Co.,  179  Mass.  501,  61  N.  E.  52,  is  much  relied  on  by  the 
plaintilT.  But  there  the  plaintiff  was  invited  on  the  defend- 
ant's premises  on  business.  In  such  a  case  the  defendant  was 
bound  to  make  them  safe  by  lighting  them  properly,  and  there 
was  evidence  that  they  were  not  properly  lighted.  Further, 
tl;ere  was  evidence  in  that  case  that  the  rubber  mat  over 
which  the  plaintiff  tripped  was  curled  up  on  the  edge  where 
she  tripped,  and  nailed  down  on  each  side,  making  the  place 
an  unsafe  one. 

Exceptions  overruled. 


The  Liability  of  a  Landlord  for  the  Condition  of  the  Passageways 
and  Stairways  of  an  apartment  house  is  considered  in  the  recent  cases 
of  Andrews  v.  Williamson,  193  Mass.  92,  118  Am.  St.  Kep.  452;  Sig- 
gius  V.  McGill,  72  N.  J.  L.  263,  111  Am.  St.  Eep.  GG6. 


COX  v.  MALDEN  AND  ^MELROSE   GAS  LIGHT   COM- 
PANY. 

[199  Mass.   324,  85  X.  E.  ISO.] 

GAS  COMPANIES,  Right  of  to  Refuse  to  Furnish  Gas  to  an 
Assignee  for  the  Benefit  of  Creditors  Until  the  Bill  of  His  Debtor 
is  Paid. — Under  a  statute  forbidding  a  gas  company  to  refuse  gas 
because  the  bill  of  tlie  original  occupant  of  the  building  remained 
unpaid,  such  company  has  no  right  to  refuse  to  furnish  gas  to  an 
assignee  for  the  benefit  of  creditors,  though  the  bill  due  from  his 
assignor  for  gas  furnished  remains  unpaid,      (p.  504.) 

GAS  COMPANIES,  Suit  in  Equity  Against  to  Compel  to 
Furnish  Gas — Remedy  at  Law. — A  suit  in  equity  cannot  be  main- 
tained against  a  gas  company  to  compel  it  to  furnish  gas  to  the 
complainant,  because  the  remedy  at  law  by  mandamus  is  adequate, 
(p.  507.) 

Bill  to  compel  the  defendant  gas  company  to  furnish  eras 
to  the  complainant.     The  case,  at  the  request  of  the  parties, 


50-1  American  State  Reports,  Vol.  127.  [Mass. 

was  reserved  for  the  determination  of  the  supreme  judicial 
court  to  enter  such  decree  as  law  and  justice  might  require. 

A.  S.  Davis,  for  the  plaintiffs. 

R.  P.  Clapp,  for  the  defendant. 

325  KNOWLTOX,  C.  J.  The  plaintiffs  are  assignees  and 
trustees  of  the  Crown  Dyeing  Company,  under  a  voluntary  as- 
signment for  the  benefit  of  creditors.  This  corporation  was 
indebted  to  the  defendant  in  the  sum  of  two  hundred  and  ten 
doUars  and  twenty  cents  for  gas  furnished  for  use  in  the 
building  where  it  conducted  its  business.  These  plaintiffs 
are  temporarily  continuing  the  business  for  the  benefit  of  the 
creditors,  and  they  desire  to  use  gas  in  the  building  as  it  has 
been  used  before.  The  only  question  in  the  case  is  w^hether 
the  defendant  by  this  proceeding  can  be  compelled  to  furnish 
gas  while  the  corporation  and  the  plaintiffs  neglect  to  pay 
for  that  previously  furnished.  The  answer  depends  upon 
the  Revised  Laws,  chapter  58,  sections  16,  17,  which  authorize 
a  gas  company  to  stop  gas  from  entering  the  premises  of  any 
person  w-ho  neglects  or  refuses  to  pay  the  amount  due  there- 
for, but  forbid  a  refusal  to  furnish  gas  by  such  a  company, 
merely  "because  a  bill  for  gas  or  electricity  remains  unpaid 
by  a  previous  occupant  of  such  building  or  premises."  Is 
there,  in  reference  to  the  object  and  meaning  of  the  statute, 
such  identity  between  the  corporation  and  these  plaintiffs, 
who  are  its  assignees  and  trustees  to  wind  up  its  affairs,  that 
they  ought  to  be  considered  the  same  party  within  the  mean- 
ing of  the  sixteenth  section,  and  that  the  corporation  ought 
not  to  be  considered  a  previous  occupant  within  the  meaning 
of  the  seventeenth  section. 

The  assignment  worked  a  change  of  ownership,  not  only  in 
the  legal  title  but  in  the  interests  represented  by  it.  From 
the  time  of  the  assignment  the  property  was  held  primarily 
for  the  32«  benefit  of  the  creditors,  and  it  was  ultimately  to 
be  disposed  of  for  the  payment  of  their  debts.  Before  the 
conveyance  the  previous  occupant,  the  Crown  Dyeing  Com- 
pany, held  it  by  an  absolute  title  and  could  do  with  it  what- 
ever it  chose.  After  the  conveyance  to  the  iilaintifi's  the 
defendant  had  a  right  to  payment  of  its  debt,  either  wholly  or 
in  part,  from  the  proceeds  of  the  property  in  the  plaintiffs' 
hands,  as  their  other  creditors  had.  As  against  the  new  title 
of  the  plaintiffs  it  could  make  no  claim  for  its  debts;  nor 
could  it  interfere  with  such  a  use  of  the  property  by  the 
plaintilfs  as  any  other  purchaser  might  have  made.     It  never 
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had  a  lien  upon  the  property :  Turner  v.  Revere  Water  Co. 
171  Mass.  329,  68  Am.  St.  Rep.  432,  50  N.  C.  634,  40  L.  R.  A. 
657.  So  long  as  the  occupation  was  unchanged,  it  might  exert 
pressure  upon  the  occupant  to  obtain  payment  by  refusing 
to  furnish  gas  so  long  as  its  bill  remained  unpaid.  But 
against  new  occupants  having  their  own  rights  it  could  not 
do  this.  We  think  that  the  plaintiffs  are  entitled  to  start 
anew  under  their  title,  and  that  they  may  use  and  dispose  of 
the  property  for  the  benefit  of  creditors  as  any  other  pur-  / 
chaser  niiglit  do,  subject  only  to  the  provisions  of  the  assign- 
ment and  to  liens  which  may  be  enforced  by  law:  Rev.  Laws, 
c.  58,  sec.  17:  Turner  v.  Revere  Wafer  Co.,  171  Mass.  329,  G8 
Am.  St.  Rep.  432,  50  N.  E.  634,  40  L.  R.  A.  657;  .Alerrim'ie 
River  Savings  Bank  v.  Lowell,  152  Mass.  556,  26  N.  E.  97, 
10  L.  R.  A.  122. 

The  plaintiffs,  upon  petition,  would  be  entitled  to  a  writ 
of  mandamus  against  the  defendant,  to  compel  the  delivery 
of  gas,  in  the  performance  of  a  quasi-public  duty  under  the 
statute.  It  does  not  follow  that  they  can  maintain  this  suit 
in  equity.  The  remedy  at  law,  already  referred  to,  is  perfect. 
We  see  no  ground  for  jurisdiction  in  equity.  There  is  no  con- 
tract between  the  plaintiffs  and  the  defendant,  and  therefore 
there  cannot  be  a  decree  for  specific  performance.  The  bill 
is,  in  substance,  to  obtain  a  mandatory  injunction  to  compel 
the  defendant  to  perform  a  quasi-public  duty,  in  the  per- 
formance of  which  the  plaintiff's  have  a  private  interest. 

Mandatory  injunctions  are  often  granted  where  the  de- 
fendant is  guilty  of  a  continuing  wrong  upon  the  plaintiff, 
from  the  further  perpetration  of  which  he  ought  to  be  en- 
joined, and  where  the  termination  of  the  wrongful  conduct 
involves  a  restoration  of  conditions  existing  before  the  wrong- 
ful conduct  began.  They  are  not  granted  where  the  only 
ground  of  equitable  relief  is  a  ^'^'  failure  of  the  defendant 
to  perform  an  independent  public  duty  which  he  owes  to  the 
plaintiff  individually,  as  well  as  to  others. 

There  is  some  ground  for  contending  that,  in  refusing  to 
furnish  gas  to  the  plaintiffs  on  request,  the  defendant  is 
guilty  of  an  actionable,  continuing  wrong  upon  tliem,  which 
is  in  the  nature  of  a  nuisance,  the  maintenance  of  which  may 
be  enjoined  in  equity.  The  prayer  of  the  bill  seems  to  be 
framed  on  this  theory.  But  we  think  it  is  more  in  accordance 
with  sound  principle  in  the  absence  of  any  contract  or  pre- 
vious dealings  between  the  plaintiffs  and  the  defendant,  to 
hold  that  the  mere  failure  to  supply  gas  on  request  is  only 
negative  conduct,  as  distinguished  from  an  affirmative,  wrong- 
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ful  act  which  calls  for  an  injunction  in  equity.     "We  have 
not  been  referred  to  any  case  in  which  relief  in  equity  has 
been  granted  upon  facts  like  those  now  before  us. 
Bill  dismissed. 


The  Eight  of  a  Puhlic  Service  Corporation  to   adopt  regulations   or 
make    discrimination    against    delinquent    customers   is    consideitd    in 
State  V.   Board   of  Water   etc.   (oiiimrs.,   105   Minn.   472,  post,  p.   581, 
and  cases  cited  in  the  cross-reference  note  thereto. 


FRENCH  V.  MERCHANTS'  AND  IMINERS'  TRANSPOR- 
TATION COMPANY. 

[199  Mass.  433,  85  N.  E.  424.] 

CA-RPJEES     OF     PASSENGEBS  —  Tickets,    Eflfect    of.— The 

usual  rule  is  that  a  passenger  who  accepts  a  ticket  on  which  the 
contrnct  of  transportation  is  printed  is  bound  by  its  terms,  whether 
he  reads  it  or  not.     (p.  507.) 

CARRIER  OF  PASSENGERS— Ticket,  Inability  to  Read  Con- 
ditions of. — A  passenger  who  accepts  a  ticket,  containing  nearly  two 
pages  of  printed  conditions,  is  bound  thereby,  notwithstanding  his 
inability  to  resd  it  because  of  his  defective  eyesight.  In  such 
circumstances  it  is  his  duty  to  have  the  ticket  read  to  him.     (p.  oOS.) 

CARRIER  OF  PASSENGERS— Construction  of  Ticket  Ex- 
empting from  Liability — Negligence. — If  the  provisions  of  a  printed 
tic'ket  purport  to  exempt  the  carrier  from  liability  generally,  it  must 
be  construed  as  exempting  it  only  in  the  absence  of  its  negligence, 
(p.  508.) 

CARRIERS— Baggage,  Loss  of  by  Fire,  When  not  the  Proxi- 
mate Result  of  Negligence. — In  an  action  agniiist  a  carrier  of  pas- 
sengers to  recover  for  a  trunk  which,  through  the  negligence  of  the 
carrier,  was  delayed  in  transportation,  and,  pending  the  delay,  was 
destroyed  by  fire,  such  destruction  is  not  tlie  natural  and  proper 
consequence  of  the  fire,  and  the  carrier  is  not  liable  for  the  loss, 
where  the  ticket  issued  to  tlie  passenger  purported  to  exempt  it 
from  liability  for  damage  by  fiie.      (p.  uUS.) 

Action  of  contract  for  failure  to  transport  and  safoly  de- 
liver the  plaintiff's  l)ac',G:a2'c.  She  purelia.sed  a  ticket  for 
transportation  by  railroat]  from  Jacksonville,  Florida,  to 
Savannah.  Georu'ia,  and  thenr-e  over  the  defendant's  steam- 
ship lines  to  Boston  by  way  of  lialtimore,  Maryland,  and  the 
ticket  contained  a  condition  as  follows:  "The  company  shall 
not  be  liable  for  delay,  loss,  defaidt.  injury  or  damaee  to 
passenger   or   baggage,   money   or   elfeets,   arising   from   lire, 
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robbers,  thieves,  perils  of  tlie  .sea,  rivers  or  navigation,  devia- 
tion, collisions  or  accidents  to  or  of  machinery,  boilers  or 
steam,  or  from  any  causes  beyond  its  control.  Negligence 
shall  not  be  presumed." 

On  the  plaintiff's  arrival  at  Baltimore,  she  a.sked  the 
steward  if  she  could  have  her  trunk  rechecked  to  Boston. 
He,  after  examining  her  ticket  and  check,  said:  "You  keep 
this  cheek  and  I  will  put  a  tag  on  your  trunk  for  Boston." 
Tho  trunk  wa.s,  notwithstanding,  left  at  Baltimore,  where  it 
burned  on  the  wharf  of  the  defendant  nine  days  later,  the 
plaintiff  having  in  the  meantime  sailed  for,  and  arrived  at, 
Boston. 

The  trial  judge  directed  a  verdict  for  the  defendant,  and 
the  plaintiff  excepted. 

T.  R.  Bateman  and  H.  W.  Brown,  for  the  plaintiff. 

G.  F.  ]\Ianson,  for  the  defendant. 

"^^  LORING,  J.  It  is  stated  in  the  bill  of  exceptions  that 
the  plaintiff  did  not  "contend  that  this  fire  was  due  to  any 
negligence  whatsoever  on  the  part  of  the  defendant,  nor 
that  the  defendant  was  lacking  in  diligence  in  trying  to  con- 
trol and  extinguish  said  fire."  This  ended  the  plaintiff's 
case,  unless  it  was  taken  out  of  the  usual  rule  by  the  fact 
that  the  jury  were  warranted  in  finding  from  the  testimony 
of  the  plaintiff  that  she  "could  see  large  objects,  but  could 
not  read  print  and  had  not  been  able  to  read  for  over  a  year 
previous  to  this  trip." 

"We  do  not  think  that  the  plaintiff's  case  would  have  been 
taken  out  of  the  usual  rule  if  the  jury  had  believed  the  plain- 
tiff and  found  that  her  eyesight  was  what  she  testified  it  to 
be. 

The  usual  rule  is  that  a  passenger  who  accepts  a  ticket  on 
which  the  contract  of  transportation  is  stated  is  bound  by  its 
terms  whether  he  reads  it  or  not :  Grace  v.  Adams,  100  ]\Iass. 
'»«5  505,  97  Am.  Dec.  117,  1  Am.  Rep.  131;  Quimby  v.  Bos- 
ton etc.  R.  R.,  150  :\rass.  365.  23  N.  E.  205,  5  L.  R.  A.  84G ; 
Fonseca  v.  Cunard  Steamship  Co.,  153  ]\rass.  553,  25  Am. 
St.  Rep.  G60,  27  N.  E.  665,  12  L.  R.  A.  340;  Cox  v.  Central 
Vermont  R.  R..  170  Mass.  129,  49  N.  E.  97;  Graves  v.  Adams 
Express  Co.,  176  Ma.ss.  280,  57  N.  E.  462;  John  Hood  Co. 
V.  American  Pneumatic  Service  Co.,  191  ]\Ias5.  27,  77  X.  E. 
638. 

The  ticket  here  in  question  must  be  taken  on  this  bill  of 
exceptions  to  contain  on  its  face  nearly  two  quarto  pages  of 
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printed  provisions.*  It  must  have  been  apparent,  even  to  a 
person  who  can  see  only  "large  objects,"  that  the  ticket  con- 
tained a  contract,  and  the  plaintiff  was  bound  to  have  it 
read  to  her  if  she  could  not  read  it  herself. 

By  the  terms  of  the  contract  between  the  plaintiff  and  the 
defendant,  the  defendant  is  not  to  be  liable  for  injury  to  bag- 
gage arising  from  fire.  The  legal  result  of  such  a  contract 
is  that  it  is  not  liable  for  fire  unless  negligent :  Grace  v. 
Adams,  100  Mass.  505,  97  Am.  Dec.  117,  1  Am.  Rep.  131; 
School  District  v.  Boston  etc.  R.  R.,  102  Mass.  552,  3  Am. 
Rep.  502;  Pemberton  Co.  v.  New  York  Central  R.  R.,  104 
JMass.  141;  Hoadley  v.  Northern  Transportation  Co.,  115 
Mass.  304,  15  Am.  Rep.  106.  What  was  said  by  this  court 
in  Fonseca  v.  Cunard  Steamship  Co.,  153  Mass.  553,  25  Am. 
St.  Rep.  660,  27  N.  E.  665,  12  L.  R.  A.  340,  and  in  Cox  v. 
Central  Vermont  R.  R.,  170  Mass.  129,  49  N.  E.  97,  means 
that  such  a  contract  is  invalid,  if  it  is  construed  to  be  a  con- 
tract exempting  the  carrier  when  he  is  negligent.  It  was 
not  meant  that  where  the  contract  exempts  the  carrier  gen- 
erally without  referring  in  terms  to  the  subject  of  negli- 
gence, it  is  invalid  altogether.  Such  a  contract  is  construed 
to  be  a  contract  exempting  the  carrier  unless  the  passenger 
proves  that  he  was  negligent. 

The  plaintiff,  therefore,  is  thrown  back  on  her  contention 
that  the  jurj^  were  warranted  in  finding  that  the  defendant 
agreed  to  carry  her  trunk  from  Savannah  to  Boston,  and  was 
negligent  in  holding  her  trunk  in  Baltimore  from  June  4th 
until  June  13th,  when  **^**  it  was  destroyed  by  fire.  For  the 
natural  and  probable  consequences  of  that  delay  the  defend- 
ant would  be  liable  if  such  a  finding  was  warranted  on  the 
evidence.  But  the  destruction  of  the  trunk  by  fire  was  not 
the  natural  and  probable  consequence  of  not  forwarding  it 
promptly,  and,  since  the  only  liability  of  the  defendant  is 
for  delay,  it  is  not  liable  for  its  loss:  Denny  v.  New  York 
Central  R.  R.,  13  Gray,  481,  74  Am.  Dec.  645;  Hoadley  v. 
Northern  Transportation  Co.,  115  ]\Iass.  304,  15  Am.  Rep. 
306.     See,  also,  in  this  connection,  Whitcomb  v.  Bacon,  170 


*The  copy  of  the  ticket  printed  in  the  bill  of  exceptions  contained 
a  statement  that  it  was  issued  "subject  to  the  following  contract  be- 
tween the  purchaser  and  all  lines  over  which  it  reads,"  followed  by 
eleven  provisions  stated  in  five  hundred  and  forty-two  words.  There 
was  no  explicit  statement  in  the  bill  of  exceptions  as  to  the  size  of 
the  ticket,  or  whether  the  printed  matter  was  on  its  face  or  its  back, 
but  there  was  a  statement,  "The  ticket  was  stamped  on  its  back  as 
follows"  (giving  the  name  of  the  steamer,  the  company,  and  the  date\ 
which  would  seem  to  indicate  that  the  above  provisions  were  on  the 
face  of  the  ticket. 
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INIass.  479,  64  Am.  St.  Rep.  317,  49  N.  E.  742;  Hurley  v. 
Packard,  182  Mass.  216,  65  N.  E.  64. 
Exceptions  overruled. 


One  Accepting  a  Ticlet  from  a  Carrier  is,  according  to  some  authori- 
ties, bound  by  the  conditions  therein,  though  he  does  not  and  can- 
not read  it:  "O'Hegan  v.  Cuiuird  Steamship  Co.,  160  Mass.  356,  39 
Am.  St.  Rep.  481.  Compare,  liowever,  Kent  v.  Baltimore  etc.  R.  R. 
Co.,  45  Ohio  St.  284,  4  Am.  St.  Kep.  539;  Kansas  City  etc.  R.  R. 
Co.  V.  Kodebaugh,  38  Kan.  45,  5  Am.  St.  Kep.  715;  Hutchins  v. 
Pennsylvania  K.  R.  Co..  181  N.  Y.  180,  100  Am.  St.  Rep.  537;  Little 
Rock  etc.   Ky.  Co.  v.  Record,  74  Ark.   125,   109  Am.  St.  Rep.  67. 

The  Luihility  of  a  Carrier  for  the  Baggage  of  passengers  is  the 
subject  of  a  note  to  Wood  v.  Maine  Cent.  li.  R.  Co.,  99  Am.  St.  Rep. 
343. 


McGANN  V.  BOSTON  ELEVATED  RAILWAY  COM- 
PANY. 

[199  Mass.  44C,  85  X.  E.  570.] 

STREET  RAILWAYS — Risks  Taken  by  a  Passenger. — A  pas- 
senger going  on  the  platform  to  got  off  a  car  apj>roaching  a  stopping 
place,  where  he  has  signaled  the  conductor  that  he  wishes  to  alight, 
takes  the  risks  of  all  accidents  not  arising  from  negligence  on  the 
part  of  the  railway  company,      (pp.  510,  512.) 

STREET  RAILWAYS — Negligence — Sudden  Starting  of  Car. — 
The  sudden  starting  of  an  electric  street  railway  oar  after  it  has 
apparently  begun  to  slow  down  for  the  pur]iose  of  stopping  does 
not  warrant  the  finding  of  negligence,      (p.  oil.) 

STREET  RAILWAYS,  Negligence  in  the  Sudden  Starting  of 
a  Car,  How  must  be  Made  Out. — To  make  out  a  case  of  negligence 
on  the  part  of  a  street  railway  company  when  its  electric  passenger- 
ear  starts  up  suddenly  after  apparently  slowing  down  for  a  stop- 
ping, the  plaintiff  must  introduce  evidence  tending  to  show  that  the 
jerk  was  due  to  a  defect  in  the  track  or  to  negligence  in  operating 
the  car.      (p.  511.) 

Action  of  tort  airainst  a  street  railway  company  to  recover 
for  personal  injuries.  The  trial  judge  refused  to  rule  that 
there  was  no  evidence  of  negligence,  and  submitted  the  case 
to  the  jury,  who  returned  a  verdict  for  the  plaintiff.  The 
defendant  alleged   exceptions. 

J.  IT.  Yahoy  and  P.  Mansfield,  for  the  plaintiff. 

R.  11.  Dodge  and  S.  11.  E.  Freund,  for  the  defendant. 

"*■*'  IjORIXG,  J.  This  action  is  brought  by  a  passenfrer 
to  recover  for  injuries  suffered  by  him  when  he  was  thrown 
or  fell  from  a  car  of  the  defendant  at  about  8  o'clock  in  the 
evening  of  October  24,  1903. 
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The  car  in  question  was  a  closed  car  operated  by  electricity. 
The  plaintiff  got  on  at  Watertown  Square,  intending  to  get 
off  at  Cottage  street,  in  East  Watertown. 

The  car  in  question  was  running  east  on  IMount  Auburn 
street.  The  white  post  for  the  stopping  place  next  before 
Cottage  street  is  at  School  lane.  Cottage  street  is  six  hun- 
dred and  thirty  feet  farther  on  than  School  lane.  The  plain- 
tiff was  thrown  off  at  a  point  two  hundred  and  forty-five 
feet  west  of  Cottage  street — that  is  to  say,  as  the  car  in 
question  was  going  it  had  to  go  two  hundred  and  forty-five 
feet  beyond  the  place  where  the  plaintiff  was  thrown  off  in 
order  to  arrive  at  Cottage  street. 

The  plaintiff's  story  was  that  at  or  about  School  lane  he 
signaled  the  conductor  to  stop  at  Cottage  street.  The  con- 
ductor "bowed  his  head,  and  then  the  car  after  it  went  a 
good  ways,  slowed  up,  and  I  thought  it  was  at  Cottage  street, 
and  I  got  up,  and  as  soon  as  I  got  out  on  the  platform  it 
made  a  sudden  jump  and  threw  me  right  on  my  head  and  I 
didn't  know  anything  more."  In  another  part  of  his  testi- 
mony the  plaintiff's  description  of  what  happened  was  that 
"the  car  gave  a  jerk."  It  is  admitted  that  the  car  did  not 
come  to  a  stop;  the  plaintiff's  testimony  as  to  that  was:  "It 
was  almost  at  a  full  stop."  The  defendant's  tracks  from 
School  lane  to  Cottage  street  are  straight  and  the  street  was 
well  lighted. 

'^'^^  In  addition  to  his  own  testimony  the  plaintiff  intro- 
duced that  of  one  Neal,  who  was  walking  on  the  right-hand 
sidev.'alk  of  ]Monnt  Auburn  street,  in  the  direction  in  which 
the  car  was  g'^ing  and  just  ahead  of  it.  He  also  put  on  the 
stand  one  Hiirke,  a  policeman,  who  was  standing  opposite 
Cottage  street,  on  the  other  side  of  Mount  Auburn  street. 

Ncal  testified  that  the  car  was  "coming  apparently  slowly, 
and  I  looked  around.  It  started  forward,  and  a  body  came 
out  on  to  the  street."  On  being  asked  to  state  wliat  kind  of 
movement  the  start  was,  he  testified:  "AYell,  it  was  a  start, 
going  from  slowing  down  to  a  speed — to  a — to  quite  a  speed." 

Burke  testified:  "I  savr  the  car  slow  down,  I  >aw  it  start 
ahead  quickly."  "It  stai-tcd  with  a  sudden  jerk  or  jump. 
It  started  as  though — when  I  have  ridd'^n  on  cars — the  motor- 
man  would  let  off  the  brake  and  it  would  start  and  go  ahead." 

The  plaintiff,  in  going  on  to  the  platform  to  get  off  when 
the  car  reached  Cottage  street,  took  the  risk  of  all  accidents 
not  arising  from  negligence  on  the  part  of  the  defendant: 
Stewart  v.  Boston  etc.  R.  K.,  146  Mass.  605,  16  N.  E.  4G6j 
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Weinsclionk  v.  New  York  etc.  R.  R.,  190  Ma.ss.  250,  7G  N.  E. 
6G2. 

We  arf>  of  opinion  that  the  evidence  of  the  plaintiff  did 
not  warrant  a  (inditif^  that  the  defendant  was  not^li'^ent.  A 
plaintiff  does  not  make  out  a  ca.se  by  provint^  that  an  electric 
car  gave  a  jerk  or  similar  motion  and  that  he  was  hnrt: 
Byron  v.  Lynn  etc.  R.  R.,  177  Mass.  303,  58  N.  E.  1015; 
Timms  v.  Old  Colony  Street  Ry.,  183  Mass.  193,  66  N.  E. 
797;  Jameson  v.  Boston  Elevated  Ry.,  193  Mass.  560,  79  N. 
E.  750;  Sanderson  v.  Boston  Elevated  Ry.,  194  Mass.  337, 
80  N.  E.  515.  See,  aho,  in  this  connection,  Stewart  v.  Bos- 
ton etc.  R.  R.,  146  IMass.  605.  16  N.  E.  466;  Snowden  v. 
Boston  etc.  R.  R.,  151  Mass.  220.  24  N.  E.  40;  Holland  v. 
We-'t  End  Street  Ry.,  155  INlass.  3S7,  29  N.  E.  622;  :\rcCanley 
V.  Sprin-field  Street  Ry.,  169  Mass.  301,  47  N.  E.  1006; 
Foley  V.  Boston  etc.  R.  R.,  193  Mass.  332,  79  N.  E.  765,  7 
L.  R.  A.,  N.  S.,  1077. 

The  possibility  of  an  electric  car  gfivin;?  a  jerk  is  an  inci- 
dent of  travel  which  every  passenger  mnst  expect.  To  make 
out  a  case  of  nefjfligence  on  the  part  of  a  defendant  railway 
company  in  such  a  case  the  plaintiff  must  go  further,  and 
introduce  evidence  that  the  jerk  in  question  Avas  due  to  a 
defect  in  the  track  '*'**•*  or  to  negligence  in  the  operation  of 
the  car:  See  Byron  v.  Lynn  etc.  R.  R..  177  ]\Las«.  803,  58  X. 
E.  1015:  Tiir.ms  v.  Ohf  Colony  Street  Ry.,  183  :\rass.  19:). 
66  N.  E.  797.  See,  also,  in  this  connection,  Weinschenk  v. 
New  York  etc.  R.  R.,  190  ?.Iass.  250,  76  N.  E.  602;  Foley  v. 
Bo.ston  e\".  K.  R.,  193  :.lass.  332,  79  N.  E.  7G5,  7  L.  R.  A., 
X.  S.,  1077. 

The  desrri{ition  of  the  jerk  given  liy  the  witnes.sr?  in  the 
case  at  bar,  so  far  as  the  character  of  it  is  concerned,  is  well 
within  the  lircvions  cases  in  whii'h  it  w;;s  held  that  tlie  plain- 
till"  had  not  made  out  a  ca-e:  Byron  v.  Lynn  etc.  R.  R.,  177 
^[a--.s.  :]03.  5S  X.  E.  1015;  ^rcCauIcy  v.  Sprinirfi-ld  Street  liy., 
169  :\ra~s.  :]')L  47  X.  E.  1006;  Tinnns  v.  Old  Colony  Street 
Ry.,  183  ^I;iss.  193.  06  X.  E.  797;  .Jame.^on  v.  Boston  Ele- 
vated Ry..  193  M;iss.  5G0.  79  X.  E.  750.  For  similar  ca-'S 
of  steam  raili'i>ads.  see  Stewart  v.  T^vton  etc.  R.  R.,  141] 
INFass.  605,  16  X.  E.  4*h5;  Snowdrn  v.  Boston  etc.  R.  R.,  151 
Ma^,x  220.  24  X.  E.  440;  AV(  inscli.  ;ik  v.  Xew  York  etc.  K. 
R.,  100  Mass.  250.  76  X.  L.  6(i2;  Foley  v.  Boston  etc.  R.  R.. 
193  Mass.  3:;2,  79  X.  E.  7i,;5,  7  L.  R.  A.,  X.  S..  1077. 

To  take  the  ca-e  out  oi  those  decisions  the  plaiofiff's  coun- 
sel rely  on  the  fact  lliat  it  apjiearcd  ai"ii:'iiial ix'.'ly  in  the  ea-ii 
at  bar  that  thei'e  was  no  occasion  to  slow  up  and  start  alirad. 
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If  the  defendant  had  rested  on  the  plaintiff's  evidence,  the 
case  would  have  stood  in  this  respect  on  all-fours  with  the 
previous  decisions  of  this  court.  In  those  cases,  as  was  said 
by  Lathrop,  J.,  of  the  case  then  before  the  court:  "As  to 
the  apparent  sudden  stopping,  there  is  nothing  to  show  that 
it  was  not  caused  by  some  obstacle  suddenly  appearing  in 
front,  such  as  a  horse  and  wagon  or  a  person  on  foot,  at- 
tempting to  cross  the  track  a  short  distance  ahead":  Timms 
V.  Old  Colony  Street  Ry.,  183  Mass.  193,  66  N.  E.  797. 

It  is  not  necessary  to  consider  whether  it  was  open  to  the 
defendant  to  argue  that  this  may  have  been  the  fact  in  the 
case  at  bar,  although  the  case  made  out  by  it  in  evidence  was 
that  the  speed  of  the  car  never  changed.  For  we  are  of 
opinion  that,  even  if  that  was  not  open  to  the  defendant 
here,  it  is  not  incumbent  on  the  motorman  of  an  electric  car 
to  maintain  a  uniform  rate  of  speed,  even  if  the  car  is  some- 
where between  two  hundred  and  fifty  and  three  hundred  feet 
of  a  stopping  place  at  which  he  had  been  signaled  to  stop. 

450  -^Yg  ]^ave  been  referred  by  the  plaintiff  to  a  number  of 
cases  outside  IMassachusetts.  The  case  of  Consolidated  Trac- 
tion Co.  V.  Thalheimer,  30  Vroom,  474,  37  Atl.  132,  is  not  in 
accord  with  the  decisions  in  this  commonwealth.  As  we 
have  said  in  this  commonwealth,  a  plaintiff  does  not  make 
out  a  prima  facie  case  by  introducing  evidence  that  there  was 
a  jerk  and  that  he  was  injured.  It  seems  to  be  held  in 
Consolidated  Traction  Co.  v.  Thalheimer,  30  Vroom,  474,  37 
Atl.  132,  that  from  those  two  facts  the  jury  can  infer  that 
the  jerk  was  so  harsh  that  it  hurt  the  plaintiff,  and  that  in 
such  a  case  the  doctrine  of  res  ipsa  loquitur  applies.  The 
doctrine  of  our  decisions  is  that  the  burden  is  on  the  plaintiff 
to  introduce  e\'idence  to  prove  that  the  jerk  in  question  was 
such  a  jerk  that  it  would  injure  a  passenger  who  is  in  the 
exercise  of  due  care.  The  only  question  before  the  court  in 
the  subsecjuent  case  of  Scott  v.  Bergen  County  Traction  Co., 
34  Vroom,  407,  43  Atl.  lOGO,  35  Vroom.  362'.  48  Atl.  1118, 
was  the  contributory  negligence  of  the  plaintiff. 

We  find  nothing  in  the  other  decisions  of  courts  of  final 
resort  cited  l)y  the  plaintiff  in  conflict  with  our  cases. 

Exceptions  sustained. 


Whether  tlte  Sudden  Starting  or  Increase  of  Speed  of  a  Car,  -which 

results   in   injury  to   a  passenger,   rais(-s   a   ]»rcsuinption   of  negligence 

on    the    jiart   of   the   carrier,    is    considered    in    tlie    note    to  Cincinnati 
Traction  Co.  v.  Ilolzenkainp,   113  Am.  St.  Eep.   1U23. 
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COMMONWEALTH  v.  KTNOSBURY. 

[199  Mass.  542,  85  N.  E.  848.] 

AUTOMOBILES — Constitutional  Law.— It  is  the  duty  of  the 
legislature  in  the  exercise  of  tlie  jiolice  power  to  consider  the  risks 
thut  arise  from  the  use  of  new  inventions  applying  the  forces  of 
nature  in  previously  unknown  ways;  and  this  rule  is  applicable  to 
automobiles,      (p.  .114.) 

AUTOMOBILES— Constitutional  Law — Exclusion  of  from  Cer- 
tain Roads. — The  Icgishituro  may  determine  tliat  there  are  streets 
or  roads  on  which  automobiles  should  not  be  allowed  at  all.      (p.  515.) 

AUTOMOBILES — Delegation  of  Power  to  Exclude  from  Cer- 
tain Highways. — The  legislature  may  delegate  to  boards  of  aldermen 
or  councilmen  or  to  a  highway  commission  the  jiower  to  designate 
roads  and  streets  on  which  automobiles  shall  not  be  used.  (pp.  515, 
516.) 

Prosecution  and  conviction  for  operatinf?  an  automobile 
upon  a  highway  from  which  automobiU'.s  had  been  excluded 
by  a  vote  of  the  selectmen  of  the  town  of  Ashfield,  acting 
under  chapter  203  of  the  Statutes  of  1907. 

At  the  trial  of  the  case  it  appeared  that  the  defendant  was 
using  his  automobile  for  the  purpose  of  paying  a  visit  to  a 
relative  whose  house  could  not  be  reached  with  an  automobile 
without  proceeding  some  distance  over  a  road  on  which  the 
operation  of  such  machines  had  been  prohibited. 

C.  N.  Stoddard,  for  the  defendant. 

R.  W.  Irwin,  district  attorney,  for  the  commonwealth, 

«-*3  KXOWLTON,  C.  J.  The  defendant  was  convicted  of 
having  operated  an  automobile  in  violation  of  law,  over  a 
highway  legally  laid  out  in  the  town  of  Ashfield,  from  w'hich 
automobiles  were  excluded  under  the  authority  of  the  stat- 
utes. He  took  exception  '*^^  to  the  refusal  of  the  trial  judge 
to  make  certain  rulings  rer(uested,  which,  in  a  variety  of 
forms,  raised  the  question  whether  the  Statutes  of  1905.  chap- 
ter 366,  sei^tion  1.  as  amended  by  Statutes  of  1906,  chapter 
412,  section  9,  and  the  Statutes  of  1907,  chapter  203,  were 
constitutional.  The  first  of  these  statutes  authorizes  boards 
of  aldermen  in  cities  and  boards  of  selectmen  in  towns  to 
"make  special  regulations  as  to  the  speed  of  automobiles  and 
motor  cycles,  and  as  to  the  use  of  such  veliieles  on  particu- 
lar roads,  including  their  complete  exclusion  therefrom." 
These  regulations  nuist  be  published  in  one  or  more  ne\vs- 
papers  and  posted  conspicuously  on  siu'u  boards.  On  pro- 
test in  writiutr  within  sixty  days,  nuule  l)y  not  k\ss  than  fii'ty 
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residents  of  IMassachusetts,  at  least  ten  of  whom  are  tax- 
payers of  the  city  or  town,  the  Massachusetts  highway  com- 
mission, after  notice  and  a  hearing,  may  approve  the 
regulations,  and  if  there  is  such  a  protest,  the  special  regu- 
lations are  of  no  validity  without  such  approval.  The  Stat- 
utes of  1907,  chapter  203,  prescribes  penalties  for  violation 
of  the  regulations.  The  contention  of  the  defendant  is  that 
the  legislature  had  no  constitutional  right  to  enact  such  a 
law. 

Automobiles  are  vehicles  of  great  speed  and  power,  whose 
appearance  is  frightful  to  most  horses  that  are  unaccustomed 
to  them.  The  use  of  them  introduces  a  new  element  of  dan- 
ger to  ordinary  travelers  on  the  highways,  as  well  as  to  those 
riding  in  the  automobiles.  In  order  to  protect  the  public, 
great  care  should  be  exercised  in  the  use  of  them.  Statutory 
regulation  of  their  speed  while  running  on  the  highways  is 
reasonable  and  proper  for  the  promotion  of  the  safety  of  the 
public.  It  is  the  duty  of  the  legislature,  in  the  exercise  of 
the  police  power,  to  consider  the  risks  that  arise  from  the 
use  of  new  inventions  applying  the  forces  of  nature  in  previ- 
ously known  ways.  The  general  principle  is  too  familiar  to 
need  discussion.  It  has  been  applied  to  automobiles  in  dif- 
ferent states  with  the  approval  of  the  courts:  Commonwealth 
V.  Boyd,  188  IMass.  79.  108  Am.  St.  Rep.  464,  74  N.  E.  255; 
Christy  v.  Elliott,  216  111.  31,  108  Am.  St.  Rep.  196,  74  N. 
E.  1035,  1  L.  R.  A.  215;  People  v.  Schneider,  139  ^lich.  673, 
103  N.  W.  172,  69  L.  R.  A.  345 ;  People  v.  MacWilliams,  91 
App.  Div.  176,  86  X.  Y.  Supp.  357. 

It  seems  too  plain  for  discussion  that,  with  a  view  to  the 
safety  of  the  public,  the  legislature  may  pass  laws  regulat- 
ing the  speed  of  sur-h  machines  when  running  upon  high- 
ways. The  same  principle  is  applicable  to  a  determination 
by  the  legislature  that  ^^^  there  are  some  streets  and  ways 
on  which  such  machines  should  not  be  allowed  at  all.  In 
some  parts  of  the  state,  where  there  is  but  little  travel,  pub- 
lic necessity  and  convenience  have  required  the  construction 
of  ways  which  are  steep  and  narrow,  over  which  it  might  be 
difficult  to  run  an  automobile,  and  where  it  would  be  very 
dangerous  for  the  occupants  if  automobiles  were  used  upon 
them.  In  such  places  it  might  be  much  more  dangerous  for 
travelers  with  horses  and  with  vehicles  of  othi-r  kinds  if 
automobiles  were  allowed  there.  No  one  has  a  right  to  use 
the  streets  and  public  places  as  he  chooses,  without  regard  to 
the  safety  of  other  persons  who  are  rightly  there.  In  choos- 
ing his  vehicle,   everyone  nuist   consider  whether  it  is   of  a 
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kind  which  will  put  in  peril  tliose  using  the  street  difTerently 
in  a  reasonable  way.  In  parks  and  cemeteries  and  private 
grounds,  where  narrow  roads  with  precipitous  banks  are  some- 
times constructed  for  carriages  drawn  by  horses,  it  has  been 
a  common  practice  to  exclude  automobiles  altogether,  chiefly 
because  of  the  danger  of  their  frightening  horses. 

The  general  principle  referred  to  was  applied  long  ago  to 
a  diiTerent  kind  of  vehicle,  in  Commonwealth  v.  Stodder,  2 
Cush.  562,  48  Am.  Dec.  679,  a  case  which  relates  to  an  ordi- 
nance of  the  city  of  Boston,  prescribing  the  streets  on  which 
certain  omnibuses  might  l)e  run  and  excluding  them  from 
other  streets.  A  part  of  the  opinion  is  as  follows:  "We  per- 
ceive nothing  objectionable  in  an  ordinance,  by  the  mayor 
and  aldermen,  providing  for  the  safety  and  convenience  of 
the  public  generally,  by  prescribing,  by  a  general  by-law  or 
ordinance,  certain  streets  or  portions  of  streets,  to  be  used 
for  travel  by  vehicles,  exposing  by  their  manner  of  use  the 
lives  and  limbs  of  the  public  generally,  who  may  have  occa- 
sion to  use  the  public  streets,  if  such  vehicles  are  permitted 
to  use  the  public  streets  indiscriminately;  and  such  regula- 
tions and  restrictions  might  be  warranted  even  to  effect  the 
minor  object,  that  of  preventing  the  greatly  [sic]  obstructing 
[of]  the  free  and  convenient  use  of  the  streets  for  general 
purposes,  by  interdicting  carriages  of  unusual  size  or  drawn 
by  an  unusual  number  of  animals,  or  those  of  such  character 
as  would  greatly  interfere  with  the  public  convenience  and 
safety.  To  take  a  strong  case:  Suppose  the  proprietor  of 
the  omnibuses  from  Roxbury  should  deem  it  expedient  to 
propel  his  carriages  by  steam  power,  passing  ^^^  through 
Washington  street,  at  a  rapid  rate,  would  it  not  be  a  lawful 
and  proper  regulation  for  the  mayor  and  aldermen  to  pro- 
hibit the  using  of  Washington  street  by  vehicles  propelled 
by  steam  power?     We  cannot  doubt  that  it  would  be." 

The  right  of  the  legislature,  acting  under  the  police  power, 
to  prescribe  that  automobiles  shall  not  pass  over  certain 
streets  or  public  ways  in  a  city  or  towm,  seems  to  us  well  es- 
tablished both  upon  principle  and  authority. 

It  is  contended  that  this  power  cannot  be  delegated  to  a 
board  of  aldermen  or  selectmen,  or  to  the  ]\Ias.sachusetts  high- 
way commission.  The  question  involved  in  this  contention 
was  fully  considered  and  was  decided  in  Broadbine  v.  Revere, 
182  IMass.  598,  66  N.  E.  607.  It  also  arose  in  Commonwealth 
V.  Crowninshield,  187  Mass.  221,  72  N.  E.  693,  6S  L.  R.  A. 
]45.  It  was  decided  in  favor  of  thp  (•;)nimonwenlt]rs  con- 
tention in  Nelson  v.  State  Board  of  Health,  186  ^Ma.ss.  iJoO, 
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71  N.  E.  693,  and  was  discussed  and  similarly  decided  in 
Commonwealth  v.  Sisson,  189  Mass.  247,  109  Am.  St.  Rep. 
630,  75  N.  E.  619,  2  L.  R.  A.,  N.  S.,  752.  In  Commonwealth 
V.  Stodder,  2  Cash.  562,  48  Am.  Dec.  679,  and  in  Common- 
wealth V.  Mulhall,  162  Mass.  496,  44  Am.  St.  Rep.  387,  39  N. 
E,  183,  the  prohibition  was  by  an  ordinance  passed  by  a  lo- 
cal board.  These  cases  make  further  discussion  unnecessary. 
Exceptions  overruled. 


The  Law  of  the  Automobile  is  the  subject  of  a  note  to  Christy  v. 
Elliott,  108  Am.  St.  Eep.  212.  The  use  of  automobiles  on  streets 
and  highways  is  subject  to  reasonable  legislative  or  municipal  regu- 
lation: State  V.  Swagerty,  203  Mo.  517,  120  Am.  St.  Rep.  671;  In  re 
Berry,  147  Cal.  523,  109  Am.  St,  Eep.  160;  Christy  v.  Elliott,  216 
HI.  31,  108  Am.  St.  Eep.   196. 


HOWE  V.  HOWE. 

[199  Mass.  598,  85  N.  E.  945.] 

PLEADING — Resulting  Trust. — A  bill  stating  the  purchase  of 
real  estate;  that  the  consideration  of  the  conveyance  was  paid  by 
E.  G.  H.,  who  had  also  received  the  rents  and  profits;  that  the  con- 
veyance was  taken  by  M.,  who  had  conveyed  to  W.  H.  H.,  to  hold 
the  title  for  E.  G.  H.,  at  whose  request  the  title  was  conveyed  to 
the  defendant  and  also  held  for  the  use  and  benefit  of  E.  G.  H., 
sufficiently  discloses  a  resulting  trust,  enforceable  in  equity  against 
the  grantee  named  in  the  last  deed.     (p.  518.) 

A  RESULTING  TRUST  Arises  in  favor  of  one  who  pays  the 
consideration  of  a  conveyance  made  to  another,  though  the  moneys 
so  paid  were  borrowed  from  the  latter,  providing  the  fact  of  the 
loan  is  clear,     (p.  519.) 

PRACTICjJ  in  EQUITY— Memorandum  of  the  Judge,  When 
Operates  as  His  Finding. — The  memorandum  of  the  judge  who  made 
the  decree,  although  filed  by  him  voluntarily,  without  the  request  of 
either  party,  has  tlie  same  effect  as  a  report  of  findings  of  fact,  and 
will  not  be  disregarded  on  appeal  unless  plainly  wrongful,      (p.  519.) 

RESULTING  TRUST — Conveyance  to  a  Grantee  with  Notice. 
If  a  resulting  trust  has  arisen  against  the  grantee  in  a  conveyance 
and  in  favor  of  the  person  paying  the  consideration  therefor,  such 
trust  cannot  be  implied  by  a  voluntary  conveyance  by  such  grantee 
to  another  with  notice  of  such  trust,      (p.  520.) 

RESULTING  TRUST— Statute  of  Frauds.— Tlie  statute  of 
frauds  lias  no  inhibitory  effect  upon  a  resulting  trust,  nor  docs  it 
jircvent  the  attachment  of  such  trust  by  jiarol  evidence  sluiwing 
tliat  the  consideration  of  the  conveyance  was  furnished  by  a  person 
other   than   the  grantee,      (p.  520.) 

WITNESS — Failure  of  a  Person  to  Give  Testimony,  When 
may  be  Regarded  as  an  Admission. — If  1lio  defendant  is  in  court  and 
n(  itiier  testilios  nor  offers  other  witiicssis,  this  niay  b(>  cnisidtM'i'd 
as  an  admis-ion,  wliere  evidence  has  been  given  by  others  adverse 
to  his  interests,      (p.  521.) 
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RESULTING  TRUST— Failure  of  the  Defendant  to  Deny  as 
a  Witness. — In  a  suit  to  establish  a  rcsultinjij  trust  wlicrcin  (;vi<l(iiro 
has  been  leceivfd  tending  to  establish  such  trust,  tlie  faiiuK!  of  the 
defendant  to  testify,  or  to  call  any  witness  to  testify,  may  be  re- 
garded as  an  admission  and  as  of  great  im|)ortance  in  determining 
on  which   side  lies   the   weight   of  credible   evidence.      (p.  .521.) 

RESULTING  TRUST— Conveyance  to  a  Son  of  the  Beneficiary, 
When  does  not  Rebut. — If  real  estate,  already  subj.M't  to  a  resulting 
trust,  is  conveyed  by  the  trustee  to  a  son  of  the  beneficial  owner, 
and  this  creates  a  presumption  that  it  was  made  as  a  gift  to  such 
son  and  not  as  trustee  for  his  fatiier,  the  inference  is  merely  one 
which  the  law  permits  to  be  drawn  out  of  unexplained  facts,  and 
may  be  overcome  by  evidence  showing  the  real  situation  to  be 
otherwise,  and  if  the  son  is  of  middle  age  and  in  business  on  his 
own  account,  and  the  beneficial  owner  has  a  wife  and  other  sons, 
one  of  them  barely  of  age,  the  presumption  is  very  weak,  even 
when  not  rebutted  by  evidence  tending  to  show  that  the  son  took 
title  with  express  notice  of  the  trust  and  for  the  purpose  of  holding 
the  property  for  the  benefit  of  his  father,      (p.  521.) 

RESULTING  TRUST— Laches  in  not  Enforcing.— The  bene- 
ficiary of  a  resulting  trust  cannot  be  adjudged  guilty  of  laches  pre- 
cluding its  enforcement  because  he  failed  for  many  years  to  take  any 
measures  to  terminate  the  trust.  His  executor  may,  therefore,  not- 
withstanding such  delay,  maintain  suit  to  establish  the  trust, 
(p.  521.) 

RESULTING  TRUST — Estoppel  to  Rely  on.  When  does  not 
Arise  from  a  Conveyance. — A  grantee  in  a  conveyance  who  holds 
property  under  a  resulting  trust  in  favor  of  his  father  is  not,  by 
his  conveyance  to  another  with  notice  of  such  trust,  estopped,  on 
his  father's  death,  from  joining  in  a  suit  to  establish  title,     (p.  522.) 

A.  M.  Taft  and  J.  B.  Scott,  for  the  plaintiffs. 

J.  W.  Sheehan  and  L.  Cutting,  for  the  defendant, 

^^^  RUGG,  J.  This  is  a  suit  in  equity  by  the  widow,  who 
is  also  the  executrix  of  the  will,  of  p]lbridge  G.  Howe,  and 
the  other  plaintiffs,  who  are  devisees  of  interest  in  the  real 
estate  of  said  ******  Elbridpfe  against  the  defendant,  who  is  a 
son  of  said  Elbridge,  seeking  to  establish  a  resulting  trust 
in  their  favor  in  certain  real  estate  the  legal  title  to  which 
was  in  the  defendant.  No  appeal  was  taken  from  the  order 
overruling  the  defendant's  demurrer,  so  that  no  question 
raised  by  it  is  before  us.  There  was  a  hearing  before  a  judge 
of  the  superior  court,  who  filed  a  memorandum  of  facts 
found  by  him  and  entered  a  decree  estaldishing  the  trust, 
from  which  the  defendant  appealed.  The  defendant  pre- 
sented forty  prayers  for  rulings,  all  of  which  were  refused, 
as  either  immaterial  in  view  of  the  findings  made  or  un- 
sound in  law.  A  considerable  number  of  the^se  have  not  been 
argued,  and  are  treated  as  waived. 

It  first  is  argued  that  the  bill  of  complaint  contains  no 
sufficient  allegation  of  a  resulting  trust,  and  heiiee  that  the 
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decree  is  not  within  the  scope  of  the  bill.  It  is  distinctly 
averred  that,  at  the  time  of  the  purchase  of  the  real  estate 
in  question,  the  entire  consideration  was  paid  by  Elbridge 
G.  Howe,  who  had  always  thereafter  until  his  death  oc- 
cupied and  received  all  the  rents  and  profits,  and  that  the 
conveyance  was  made  to  one  Mowry,  who  never  occupied  or 
used  the  premises  or  received  any  benefit  therefrom,  who 
held  the  title  for  the  benefit  of  Elbridge  G.  Howe,  and  who 
thereafter,  at  his  request,  conveyed  the  estate  to  Walter  H. 
Howe  without  consideration,  it  being  understood  and  agreed 
between  Elbridge  G.  and  Walter  H.  Howe  that  the  latter 
was  holding  the  title  for  the  use  and  benefit  of  the  former, 
as  Mowry  had  done;  and  that  later,  at  the  request  of  Elbridge 
G.  Howe,  said  Walter  H.  conveyed  the  premises  without 
consideration  to  the  defendant,  who  never  occupied  or  received 
any  of  the  income  or  rent  from  them,  but  who  held  the  legal 
title  for  the  use  and  benefit  of  his  father  as  said  oNIowry  and 
Walter  H.  had  done.  This  is  in  substance  an  averment  of 
an  initial  purchase  by  the  father,  who  paid  the  consideration, 
and  subsequent  conveyance  by  INIowry  to  Walter  H.  and  by 
him  to  Frank  E.,  with  notice  of  the  circumstances  of  the 
original  transaction  and  assent  to  its  terms.  These  allega- 
tions sufficiently  state  a  resulting  trust  within  the  well-rer-- 
ognized  principle  of  equity  jurisprudence,  that  where  one 
buys  and  pays  for  real  estate,  but  the  conveyance  of  the 
title  is  to  another,  a  trust  results  in  favor  of  the  one  who 
pays  the  consideration,  which  may  be  enforced  in  '^^^  equity 
against  the  grantee  named  in  the  deed,  who  is  treated  as 
subject  to  all  the  obligations  of  a  trustee:  Lufkin  v.  Jake- 
man,  188  ^lass.  528,  74  X.  E.  933;  Skehill  v.  Abbott,  18-i 
:\rass.  145,  G8  N.  E.  37;  Cogswell  v.  Hall,  185  Mass.  455,  70 
N.  E.  4G1.  Such  a  trust  may  be  established  by  parol,  and 
the  .statute  of  frauds  does  not  apply  to  such  transactions: 
Livci-more  v.  Aldrieh,  5  Cush.  431 ;  Rev.  Laws,  c.  147,  sec.  1. 
Nor  is  it  of  any  conse(|uence  that  the  consideration  paid  was 
not  out  of  funds  on  hand  by  the  original  cestui  que  trust, 
but  from  the  proceeds  of  money  borrowed  by  him  even  from 
tlic  trustee,  provided  the  fact  of  the  loan  is  clear:  MeDouough 
V.  O'Xiel,  113  ]\Iass.  92. 

It  next  is  argued  that  there  was  not  sufficient  evidence  to 
warrant  the  finding  stated  in  the  memorandum,  that  the 
money  paid  as  consideration  for  the  deed  from  Hayward  to 
IMowry.  1  hough  in  large  part  received  fnan  ^lowry,  was  in 
fact  the  money  of  Elbridge  G.  Howe.  The  memorandum,  al- 
Ihougli  apparently  filed  voluntarily  and  without  the  request 
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of  either  party,  stands  on  the  same  footing  as  a  report  of 
findings  of  fact  made  under  Revised  Laws,  chapter  159,  sec- 
tion 23,  and  will  not  be  set  aside  unless  plainly  wrong: 
Cohen  v.  Nagle,  190  IMass.  4,  76  N.  E.  276,  2  L.  R.  A.,  N.  S., 
964.  The  evidence  upon  this  point,  although  not  as  full  as 
might  have  been  desired,  cannot  be  said  to  be  too  slender  to 
sustain  the  finding  of  the  trial  judge,  who  saw  the  witnes.ses 
and  heard  their  oral  testimony,  and  was  able  better  to  weigh 
its  effect  than  an  appellate  tribunal  which  can  only  read  its 
transcript.  The  real  estate  in  question  was  a  farm,  upon 
which  Elbridge  G.  Howe  had  been  living  for  many  years 
before  the  first  deed  here  in  question,  and  on  which  he  con- 
tinued to  reside  until  his  death.  A  mortgage  upon  this  farm 
had  been  foreclosed,  and  Ell)ridge  G.  Howe  then  sought  out 
one  Stockwcll,  and  placed  before  him  the  situation  and  his 
circumstances,  and  told  him  "he  had  got  to  raise  some  money 
to  redeem  the  place."  The  bargain  for  the  i)urchase  of 
the  properly  was  made  by  Stockwell,  acting  solely  for  and 
in  behalf  of  Elbridge  G.  Howe.  Slockwell  was  employed 
apparently  in  part  because  of  his  familiarity  with  the  value 
of  wood  and  timber,  a  substantial  amount  of  which  was  grow- 
ing on  the  estate,  and  put  his  own  personality  and  perhaps 
his  responsibility  to  some  extent  into  the  transaction,  as  he 
made  tlie  sale  of  some,  if  not  all,  of  the  standing  wood  and 
timber  ami  saw  to  the  *''*"  application  of  the  money  received 
from  this  source  to  the  extent  of  one  thousand  dollars  to- 
ward tlu-  purchase  price  of  the  farm,  which  was  three  thou- 
sand dollars.  E.  G.  Howe  stated  to  Stockwcll  that  he  could 
raise  the  balance  of  two  thousand  dollars,  and  this  came  finally 
in  the  form  of  a  draft  from  ]\Iowry.  Throughout  the  ne- 
gotiations Elbridge  G.  Howe  acted  as  if  he  were  principal 
and  not  agent  for  Mowry,  and  he  was  acting  with  reference 
to  property  which  he  had  before  and  was  then  using  as  his 
home.  There  was  no  evidence  that  !Mowry  ever  made  any 
claim  that  llu^  })ruperty  was  his,  and,  on  the  other  hand,  there 
was  evi<lence  that  he.  being  a  nephew  of  E.  G.  llowe,  rec- 
ognized that  he  held  it  as  trustee  for  his  uncle,  and  was  at 
all  times  willing  to.  and  did  finally,  make  such  conveyance 
as  his  elder  kinsnia.n  desired.  This  was  enough  to  establish 
the  tru-t  between  ]\towry  and  E.  G.  Howe.  It  is  not  neces- 
sary to  disi-uss  the  que-ition  of  tlie  adniivsibility  of  certain 
letters  from  INIowry  to  E.  G.  Howe  by  reason  of  tlie  stat>'- 
ment  in  the  memorandum  that  t!:ey  were  not  regarded  as 
materially  an'octing  the  lindiiiL;-  of  t'ne  main  fact  that  the 
purclia.se  money  was  in  fact  furnished  by  E.  G.  Howe. 
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It  further  is  arp^ucd  that  the  subsequent  convej'ances  to 
Walter  II.  and  Frank  E.  Howe,  successiveh^  were  voluntary 
and  that  no  trust  resulted.  This  argument  misconceives  the 
meaning  of  a  voluntary  conveyance  as  applied  to  this  branch 
of  equity.  It  is  true  that  the  resulting  trust  arises  out  of 
the  fact  that  one  pays  the  consideration  for  the  purchase, 
while  the  grantee  merely  takes  the  naked  title.  On  account 
of  the  improbability  of  a  gift  to  a  stranger,  the  law  implies 
that  the  one  who  holds  the  title,  without  having  paid  any 
value  for  it,  is  a  trustee  for  the  one  who  in  fact  paid  the 
purchase  price.  Such  a  trust  cannot  be  implied  when  the 
conveyance  is  voluntary,  without  the  payment  of  any  pur- 
chase price:  Fitzgerald  v.  Fitzgerald,  168  Mass.  488.  47  N. 
E.  431;  Moran  v.^  Somes,  154  Mass.  200,  28  N.  E.  152.  But 
this  principle  has  no  application  to  a  case  where  the  original 
resulting  trust  is  established,  and  the  first  trustee  simply 
transfers  the  title,  subject  to  the  trust,  to  another  trustee, 
W'ho  takes  with  notice.  Such  a  conveyance  is  for  the  mere 
purpose  of  relieving  one  trustee  and  substituting  another, 
and  requires  no  consideration  to  support  it.  The  property 
itself  w^as  earlier  stamped  with  the  trust  and  continues  its 
character  in  the  hands  of  all,  who  receive  it  with  notice. 
«03  'pj^jg  (disposes  also  of  the  contention  based  upon  Peirce 
V.  Colcord,  113  Mass.  372,  and  Perkins  v.  Perkins,  181  Mass. 
401,  63  N.  E.  926,  and  other  like  cases,  that  the  statute  of 
frauds  forbids  the  maintenance  of  any  action  upon  such  an 
oral  trust.  The  statute  of  frauds,  as  has  been  pointed  out, 
has  no  inhibitory  etfect  upon  such  resulting  trust  as  is  here 
set  up.  The  plaintiffs  do  not  undertake  to  establish  a  new 
trust,  springing  into  being  at  the  time  of  the  conveyances 
to  AA^alter  H.  Howe  and  to  the  defendant,  but  assert  that 
the  trust  originated  at  the  time  of  the  conveyance  to  ^Nlowry, 
and  that  the  subsequent  conveyances  with  notice,  recogni- 
tion of  and  consent  to  the  trust,  merely  continued  the  trustee- 
ship in  new  hands.  There  is  nothing  in  the  statute  of  frauds 
which  requires  any  writing  when  a  new  trustee  is  selected 
to  administer  a  pre-existing  trust.  The  only  question  of 
difKculty  upon  this  branch  of  the  case  is  whether  the  defend- 
ant accepted  the  conveyance  to  himself  with  notice  of  the 
trust.  There  was  evidence  from  which  this  might  have  been 
inferred.  There  were  repeated  statements  to  this  effect  made 
by  E.  G.  Howe  himself.  There  was  testimony  tending  to 
show  that  the  defendant  had  partially,  if  not  fully,  rec- 
ognized some  obligation  on  his  part  of  a  trust  nature  toward 
his  father  and  toward  some  other  members  of  his   fathers 
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family.  This  evidence  came  throu,t,'h  interested  channels, 
and  is  to  be  treated  with  caution  and  discrimination  :  Ken- 
dall V.  ^Tann,  11  Allen,  15.  Bnt  there  is  in  the  present  ease 
the  additional  sii,'nificant  fact  that  the  defendant,  although 
in  court,  did  not  testify  himself  nor  call  any  witnesses  in 
his  behalf.  The  rule  prevails  in  equity  as  well  as  in  law  that 
the  omission  by  one  party  to  offer  evidence,  which  may  be 
within  his  reach,  to  control  or  explain  evidence  given  by 
others,  adversely  affecting  his  right's  or  interests,  is  a  circum- 
stance entitled  to  consideration.  It  may  be  regarded  as  con- 
duct in  the  nature  of  an  admission:  McDonough  v.  O'Niel, 
113  ^Fa.ss.  02;  Whitney  v.  Haylcy,  4  Allen.  173;  Cheney  v. 
Gleason,  125  Mass.  166;  Procto/v.  Old  Colony  R.  R.,  154 
Mass.  251,  28  N.  E.  13.  It  is  an  attribute  of  human  nature 
ordinarily  to  resent  an  imputation  upon  one's  honor.  Extra- 
ordinary alertness  would  be  expected  to  defend  against  a 
charge  touching  one's  administration  of  a  trust  for  the  bene- 
fit of  father  and  mother.  Failure  of  a  party  to  offer  any 
evidence  in  such  a  case  gains  a  corresponding  "^^  importance 
in  finally  determining  on  which  side  lies  the  weight  of  credi- 
ble evidence. 

It  also  is  contended  that  the  fact  that  the  conveyance  to 
the  respondent,  although  without  consideration,  was  to  a  son 
of  the  beneficial  owner,  rebuts  the  presumption  of  a  result- 
ing trust,  and  is  presumed  to  have  been  made  in  token  of 
parental  affection:  Whitten  v.  Whitten.  3  Cush.  191.  If  it 
be  assiuued  in  favor  of  the  defendant  that  this  presumption 
may  be  invoked,  where  the  conveyance  to  the  son  was  not  at 
tlie  time  of  the  original  purchase,  but  after  a  resulting  trust 
has  been  found  to  exist,  and  at  the  time  of  transfer  of  prop- 
erty already  stamped  with  a  trust  character,  it  is  not  in  any 
event  an  intiexible  presumption.  It  is  an  inference  which 
tlie  law  draws  from  unexjilaincd  facts,  and  may  be  overcome 
by  evidence  showing  the  real  situation  to  be  different  from 
that  which  would  be  assumed  in  the  absence  of  any  explana- 
tion:  Cooley  V.  Cooley,  172  :\lass.  476,  52  N.  E.  631;  Peter- 
son V.  P"'arnum,  121  Mass.  476.  But  in  a  case  like  that  now 
under  consideration,  where  the  son  was  of  middle  age  and  in 
business  on  his  own  account,  and  where  there  are  also  a 
wife  and  other  sons,  one  being  a  minor  or  barely  of  age,  the 
presumption  is  reduced  to  its  most  attenuated  form.  In 
view  of  the  evidence  already  referred  to  tending  to  show  that 
the  defendant  took  the  title  with  notice  of  the  existence  of 
the  trust,  the  finding  of  the  judge  upon  this  point  clearly 
was  not  plainly  wrong. 
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It  further  is  urged  that  Elbridge  G.  Howe  was  in  his  life- 
time guilty  of  laches  in  not  enforcing  the  trust.  But  there 
is  no  evidence  of  laches.  lie  was  often  requested  by  mem- 
bers of  his  family  or  friends  to  demand  a  conveyance  from 
the  defendant  to  someone  else,  but  it  does  not  appear  that 
he  ever  made  such  a  demand.  If  for  any  reason  he  preferred 
that  the  trust  persist  and  the  defendant  continue  to  hold  the 
title  as  trustee,  he  could  do  this  without  impairment  of  his 
rights,  riis  action  was  consistent  with  the  existence  of  a 
trust,  which  he  was  willing  to  have  last  during  his  life.  A 
cestui  que  trust,  who  avails  himself  of  the  proceeds  of  the 
fund  of  which  he  is  the  beneficiary,  according  to  the  terms 
of  a  trust  determinable  at  his  pleasure,  cannot  be  charged 
with  Inches  because  he  does  not  avail  himself  of  his  additional 
right  to  bring  the  trust  to  an  end. 

Finally,  it  is  contended  that  the  petitioner,  AYalter  H. 
Howe,  ^*'"'*  is  estopped  by  the  covenants  of  his  quitclaim  deed 
of  conveyance  to  the  defendant  from  claiming  any  resulting 
trust  in  the  estate.  But  his  conveyance  was  a  mere  transfer 
of  the  title,  which  he  held  confessedly  as  trustee,  to  the  de- 
fendant to  continue  to  hold  as  trustee  in  succession.  He  is 
not  prevented  thereby  from  setting  np  an  independent  and 
subsequently  acquired  title  to  the  cori)us  of  the  trust.  Wal- 
ter H.  Howe  has  now,  by  the  death  of  his  father,  acquired  a 
title,  as  devisee  under  his  will,  to  the  estate  held  by  the  de- 
fendant, and  has  a  right  to  join  in  the  enforcement  of  tlie 
trust,  in  which  he  now  holds  a  beneficial  interest,  not  pos- 
sessed by  him  at  the  time  of  his  deed :  Stearns  v.  Hendersass, 
9  Cush.  497,  57  Am.  Dec.  65. 

The  decree  is  to  be  so  far  modified  as  to  include  the  costs 
of  this  api)eal  in  favor  of  the  plaintiffs,  and  as  modified  should 
be  affirmed. 

So  ordered. 


A  HesuUiiig  Tru.'^t  Arises  i)t  Favor  of  One  Who  FurnisTxea  Money 
for  the  purchase  of  hind,  the  title  to  which  is  taken  in  the  name  of 
another:  Hanev  v.  Legg,  129  Ala.  C19,  87  Am.  St.  Ecp.  SI;  Moore 
V.  ]\Iiistoe,  47  \V.  Va.  549.  81  Am.  St.  Ecp.  812;  Dorman  v.  Dorman, 
187  111.  1.54,  79  Am.  St.  Rep.  210;  Leary  v.  Corvin.  ISl  N.  Y.  222, 
1(;6  Am.  St.  Eep.  542.  And  the  jiropcrty  may  be  followed  through 
any  transmutations  as  long  as  it  can  be  traced,  unless  the  rights  of 
bona  fide  purchasers  intervene:  Stevenson  v.  Kyle,  42  W.  Va.  229,  57 
Am.  St.   Eep.  854. 

A  UfsuHing  Trust  is  not  Affected  hy  the  Statute  of  Frauds;  the 
trust  does  nut  dejicnd  upon  contract,  hut  arises  by  operation  of  law: 
Eevnnlds  v.  Summer,  12G  111.  US,  9  Am.  St.  Eep.  523;  Champlin  v. 
Champlin,  13G  111.  309,  29  Am.  St.  Eep.  323;  Deck  v.  Tabler,  41 
W.  V;i.  332.  56  Am.  St.  Eep.  S37;  Ilaney  v.  Legg,  129  Ala.  (J19,  87 
Am.   St.   Ecp.   81. 
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[105  Minn.  30,  117  N.  W.  235.] 

PROBATE  COURT- -Jurisdiction  Attaches  on  Filing  of  Peti- 
tion.— Till'  jiuisdiction  of  the  probate  court  ovor  the  estate  of  a  de- 
ceased person  attaches  when  its  general  jurisdiction  is  invoked  by 
the  presentation  to  the  court  of  a  proper  petition  by  some  person 
entitled  to  take  such  action,      (p.  529.) 

APPOINTMENT  OF  ADMINISTRATOR.— The  Failure  to  Give 
Proper  Notice  to  interested  parties  of  the  hcarino;  on  a  petition  for 
the  appointment  of  an  administrator,  by  the  publication  of  the  cita- 
tion for  the  full  time  required  by  the  statute,  is  an  irre£Xi>''irity  whic-h 
rcTiders  the  subsequent  proceedings  voidable  and  subject  to  be  st-t 
aside  on  motion  or  appeal,      (p.  529.) 

APPOINTMENT  OF  ADMINISTRATORr— Failure  to  Give 
Proper  Notice. — But  the  giving  of  such  notice,  by  the  proper  publi- 
cation of  the  citation,  is  not  necessary  in  order  to  confer  jurisdic- 
tion over  the  estate  upon  the  court,  and  therefore  the  validity  of 
the  subsequent  proceedings  cannot  be  questioned  in  a  collateral  pro- 
ceeding,     (p.  529.) 

ADMINISTRATOR'S  SALE— Collateral  Attack  on  Letters.— 
Upon  the  presentation  of  a  petition  for  the  appointment  of  an  ad- 
ministrator, the  probate  court  issued  a  proper  citation,  and  it  'vvas 
publisl.rd  three  times  in  a  legal  newspaper.  The  time  of  the  hear- 
ing was  improperly  set  for  two  days  previous  to  the  expiration  of  a 
legal  publication,  and  on  the  date  named  the  administrator  was 
appointed,  yubsequent  proceedings,  which  were  in  all  respects  regu- 
lar, resulted  in  the  sale  of  the  real  estate  and  the  final  closing  up 
of  the  estate.  Ten  years  thereafter  one  of  the  heirs  at  law,  who  had 
not  appeared  in  the  proceedings,  filed  a  petition  for  administration 
on  the  estate,  ignoring  the  previous  administration  on  the  theory  that 
the  appointment  of  the  administrator  was  void  because  of  the  fail- 
ure to  give  the  proper  notice  of  the  hearing  on  tlie  petition  for  the 
appointment  of  the  administrator.  Held  that,  as  the  publication  of 
the  notice  was  not  jurisdictional  and  the  appointment  of  the  admin- 
istrator, therefore,  only  irregular,  the  question  of  the  validity  of  the 
proceedings  cannot  be  raised  in  this  collateral  proceeding,      (p.  530.) 

ADMINISTRATOR'S  SALE— Attack  upon  After  Five  Years.— 
The  sale  of  the  real  estate,  which  was  the  only  propertv  belonging  to 

(523) 


524  American  State  Repokt,^,  Voii.  127.  [Minn. 

the  deceased,  by  the  administrator  appointed  under  such  circum- 
stances, is  not  subject  to  attack  in  an  action  brougiit  by  the  heir 
after  tlio  lapse  of  live  years  from  tlio  date  of  sale.  This  sale  was  an 
administrator's  sale,  within  tlie  meaning  of  Ito vised  Laws  of  19U5, 
section  377G.      (p.  530.) 

(Syllabi   by  the   court.) 
John  T.  Power  and  R.  F.  Schulz,  for  the  appellant. 
John  McKenzie,  for  the  respondent. 

^^  ELLIOTT,  J.  Upon  this  record  we  are  required  to 
determine  whether  the  failure  to  publish  the  notice  of  hearing 
upon  a  petition  for  the  appointment  of  an  administrator  for 
the  required  time  before  the  hearing  (sections  4480  and  4719, 
General  Statutes  of  1894)  prevented  the  probate  court  from 
acquiring  jurisdiction  to  appoint  an  administrator  and  ren- 
dered null  and  void  all  proceedings  thereafter  had,  including 
the  sale  of  real  estate  by  the  administrator  under  the  license 
and  direction  of  the  court.     The  facts  were  stipulated: 

Bore  Anderson  died  intestate  February  8,  1893,  leaving  as 
his  sole  heirs  at  law  four  children,  of  whom  the  appellant, 
Gina  B.  Hanson,  was  one.  At  the  time  of  his  death  Anderson 
owned  certain  real  estate  in  Lincoln  county,  Minnesota,  and 
that  apparently  was  all  the  property  which  he  possessed.  On 
May  10,  1893,  M.  B.  Nygaard,  who  is  respondent  in  the  present 
action,  filed  a  petition  in  due  form  in  the  '^'^  probate  court 
of  Lincoln  county  for  letters  of  administration  upon  the  estate 
of  Anderson,  pursuant  to  section  4479,  General  Statutes  of 
1894.  Thereupon  the  probate  court  made  an  order  desig- 
nating the  time  and  place  for  hearing  the  petition  and  the 
newspaper  in  which  notice  thereof  should  be  published.  The 
notice  was  published  in  a  legal  newspaper  in  the  county  on 
the  seventeenth,  twenty-fourth  and  thirty-first  days  of  May, 
1893,  and  due  proof  thereof  was  filed  in  the  probate  court. 
Gina  B,  Hanson  then  resided  in  Norway,  and  was  not  served 
with  notice  of  the  proceedings,  and  did  not  at  any  time 
appear  therein.  On  June  5,  1893,  the  day  set  for  the  hearing 
of  the  petition,  the  probate  court  appointed  Lars  J.  Fjeseth 
administrator,  and  he  therefore  duly  qualified  as  such. 
Within  the  time  fixed  for  filing  claims  against  the  estate, 
Nygaard  filed  a  claim  for  fifteen  hundred  and  sixty  dollars, 
winch  was  duly  allowed.  The  real  estate  was  thereafter  sold 
to  Nygaard,  who  was  the  highest  bidder,  for  sixteen  hundred 
and  sixty  dollars.  The  sale  was  duly  reported  to  the  court, 
and  on  October  4,  1894,  the  sale  was  confirmed  by  the  court, 
and  the  administrator  directed  to  execute  a  good  and  sufficient' 
deed  of  the  real  estate  to  Nygaard,  and  this  was  done.     Ou 
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November  22,  1894,  the  administrator  filed  his  final  account, 
and  on  December  21,  1894,  his  report  and  account  was 
approved,  and  the  administrator  discharged.  More  than  ten 
years  thereafter,  on  December  29,  1904,  the  appellant,  Gina 
B.  Hanson,  filed  a  petition  in  the  probate  court  for  Lincoln 
county  for  letters  of  administration  on  the  estate  of  I'ore 
Anderson,  on  the  assumption  that  the  former  administration 
was  null  and  void.  On  the  hearini?  the  court  sustained  an 
objection  to  the  appointment  of  an  administrator,  on  the 
grounds  that  the  estate  had  been  fully  ad)ninist(!i'ed,  that  there 
was  no  property  in  existence  belonging  to  the  estate  of  Bore 
Anderson,  and  that,  as  more  than  five  years  had  elapsed  since 
the  probate  of  the  estate,  the  statute  of  limitations  had  run, 
and  the  validity  of  the  sale  by  the  administrator  to  Nygaard 
could  not  be  questioned. 

But  for  the  fact  that  the  defect'  in  the  publication  of  the 
notice  is  stipulated,  the  question  could  not  be  raised  in  this 
proceeding,  as  the  presumption  in  favor  of  the  jurisdiction 
of  the  court  would  be  conclusive,  under  the  decision  in  Davis 
v.  Hudson,  29  Minn.  27,  11  N.  W.  136.  But  it  is  stipulated 
that  the  hearing  on  the  petition  was  had  five  days  after  the 
date  of  the  last  publication  of  the  notice,  and  it  is  settled 
that  at  least  seven  days  must  elapse  after  the  date  of  the  last 
^^  publication  before  the  service  is  complete :  Wilson  v. 
Thompson,  26  Minn.  299,  3  N.  W.  699 ;  Hartley  v.  Croze,  38 
Minn.  325.  37  N.  W.  449;  State  v.  Butler,  81  Minn.  103,  83 
N.  W.  483.  The  probate  court,  therefore,  was  not  author- 
ized to  appoint  Fjeseth  administrator  on  June  5th,  but  it 
did  so.  and  thereafter  proceeded  to  the  end  of  the  chapter  as 
though  the  administrator  had  been  legally  appointed.  The 
appellant  earnestly  contends  that  all  the  proceedings  there- 
after were  without'  jurisdiction,  and  hence  subject  to  attack 
in  a  collateral  proceeding  such  as  the  present.  The  case 
turns  upon  the  question  whether  the  probate  court  ever 
ae(juired  jurisdiction  over  the  estate  of  Anderson,  because,  if 
it  (lid,  the  appointment  of  the  administrator  without  protu^- 
notice  was  an  irregularity  merely,  and  tlie  validity  of  the 
jn-occediues  which  resulted  in  the  sale  of  the  land  by  the 
administrator  cannot  be  collaterally  attacked. 

There  are  statements  in  some  of  the  decisions  to  the  effect 
that  the  probate  court  does  not  obtain  juristliction  over  a 
particular  estate  until  the  statutory  notice  of  the  heariiii;-  of 
the  petition  for  the  appointment  rif  an  administrator  is  uivi'ii; 
but  no  case  to  which  o\ir  attention  has  lieen  calhnl  has  ever 
been  decided  upon  that  ground.    A  cai'cful  examination  of  the 
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statutes,  in  the  light  of  the  nature  of  the  jurisdiction  of  our 
probate  courts,  leads  us  to  the  conclusion  that  such  a  view 
is  incorrect,  and  that  the  court  has  jurisdiction  from  the 
time  of  the  filing  of  the  petition  for  the  appointment  of 
the  administrator.  The  constitution  of  the  state  confers  upon 
the  probate  courts  general  and  exclusive  jurisdiction  over  the 
estates  of  deceased  persons:  State  v.  Ueland,  30  Minn.  277,  15 
N.  W.  245;  Culver  v.  Hardenbergh,  37  I\Iinn.  225,  33  N.  W. 
792;  Appleby  v.  Watkins,  95  Minn.  455,  104  N.  W.  301; 
Fitzpatrick  v.  Simonson  Bros.  Mfg.  Co.,  86  IMinn.  UO,  90 
N.  W.  378;  State  v.  Probate  Court,  103  Minn.  325,  115  N. 
W.  173. 

This  jurisdiction  in  the  abstract  is  conferred  upon  the  pro- 
bate courts  of  the  state  as  a  whole ;  but  it  can  only  be  exercised 
by  a  particular  court  in  a  particular  instance  and  over  a 
particular  estate  when  it  has  been  invoked  in  the  manner  pre- 
scribed by  the  statutes.  When  thus  invoked  by  a  person  en- 
titled to  take  such  action,  the  jurisdiction  of  that  court  at- 
taches to  the  estate  for  the  purpose  of  supervising,  directing 
and  controlling  its  administration  and  settlement  according  to 
law:  Culver  v.  Hardenbergh.  37  Minn.  225,  33  N.  W.  792. 
That  this  was  '**  the  legislative  intention  is  at  least  strongly 
suggested  by  the  statutory  provisions  with  reference  to  the 
institution  of  proceedings  in  the  probate  courts,  and  par- 
ticularly by  the  provision  for  the  appointment  of  special 
administrators.  Revised  Laws  of  1905,  section  3638,  provides 
that  "every  proceeding  in  the  probate  court  shall  be  com- 
menced by  petition,  briefly  setting  forth  the  ground  of  the 
application,  and  signed  by  or  on  behalf  of  the  party  making 
the  same,  and  be  verified  as  in  the  case  of  pleadings  in  civil 
actions." 

After  the  proceeding  is  thus  commenced,  and  before  pro- 
ceeding further  in  the  matter,  notice  must  be  given  to  inter- 
ested parties,  as  required  by  the  statute.  If  a  decedent  is 
a  nonresident,  and  dies  either  within  or  without  the  state, 
administration  may  be  granted  in  any  county  in  which  he 
left  property  or  into  which  any  property  belonging  to  his 
estate  shall  come:  Rev.  Laws  1905,  sec.  3627.  It  is  also  pro- 
vided that  when  jurisdiction  is  acquired  by  a  probate  court, 
it  shall  preclude  the  subsequent  exercise  of  jurisdiction  by  any 
other  probate  court  over  the  same  matter,  except  as  otherwise 
specifically  provided  by  law :  Rev.  Laws  1905,  see.  3626.  The 
statute  thus  contemplates  that  the  court  in  which  the  pro- 
ceedings are  first  commenced  by  the  presentation  thereto  of  a 
petition  shall  administer  the  estate.     The  order  of  priority  is 
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determined  by  the  filing  of  the  petition,  and  not  by  the  sub- 
sequent appointing  of  an  administrator.  Juri.sdiction  having 
been  obtained  over  the  estate,  the  court  is  required  to  proceed 
in  the  administration  thereof  in  the  orderly  manner  pre- 
scribed by  the  statute. 

Further  and  conchisive  evidence  that  the  notice  to  inter- 
ested parties  was  not  considered  by  the  legisLiture  as  juris- 
dictional is  found  in  the  provision  of  the  statute  which 
authorizes  the  appointment  of  a  special  administrator  without 
any  notice  whatever.  Revised  Laws  of  1905,  section  3702,  pro- 
vides that  "whenever  the  appointment  of  an  executor  or 
adniini.strator  is  necessarily  delayed,  or  for  any  reason  the 
probate  judge  determines  that  it  is  necessary  or  expedient. 
he  may,  with  or  without  notice,  appoint  a  special  adminis- 
trator, to  take  charge  of  the  estate  so  long  as  such  judge  deems 
it  necessary,  and  no  appeal  shall  be  allowed  from  the  appoint- 
ment of  such  administrator."  Neces.sarily  the  court  must 
have  had  jurisdiction  over  the  particular  estate  before  the 
statutory  publication  of  the  notice  to  interested  parties.  After 
the  jurisdiction  of  the  court  has  been  invoiced  in  a  particular 
case  by  the  presentation  ^'^  of  a  petition,  the  court  is  required 
to  proceed  and  appoint  one  or  more  administrators  from  the 
list  of  enumerated  persons.  The  statute  requires  that  inter- 
ested parties  shall  be  given  the  right  to  be  hoard  upon  the 
question  whether  tlie  petition  for  the  appointment  of  an 
administrator  shall  be  granted.  Considerable  discretion  is 
given  the  court  in  determining  who  shall  be  appointed.  The 
surviving  spouse,  or  next  of  kin,  or  both,  as  the  court  may 
determine,  or  some  person  selected  by  them,  or  either  of  them, 
must  be  appointed,  if  ^litable  and  competent'  to  discharge  the 
trust.  If  all  such  persons  are  incompetent  or  unsuitable,  a 
matter  to  be  determined  by  the  court,  or  if  the  surviving 
spouse  or  next  of  kin  neglect  to  apply  for  administration, 
the  court  may  appoint  a  creditor,  if  any  are  competent  and 
willing  to  serve,  or  other  person  who  may  be  interested  in 
the  administration.  If  none  of  these  persons  apply  for 
administration  within  four  months  after  the  death  of  the  intes- 
tate, letters  may  be  granted  to  any  suitable  or  competent 
person  interested  in  the  estate  by  purchase  or  otherwise. 
Provision  is  also  made  for  the  appointment  as  administrator 
of  the  consul  of  a  foreign  country  of  which  the  decedent  was 
a  native.  The  interested  persons  to  whom  notice  is  required 
to  be  given  have  no  control  over  the  apiiointment.  and  they  are 
required  to  be  notified  of  the  heariuij  in  order  that  they  may 
have  an  opportunity  to  object  to  the  selection  of  an  improper 
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person,  and  thus  aid  the  court  in  selecting  a  proper  admin- 
istrator. 

In  view  of  tlie  nature  of  such  proceedings,  notice  and  an 
opportunily  to  be  heard  is  a  matter  of  legishitive  favor,  and 
not  essential  to  the  jurisdiction  and  power  of  the  court  to 
administer  an  estate.  In  some  states  provision  is  made  for 
the  administration  of  estates  by  a  public  administrator,  under 
a  system  which  is  inconsistent  with  the  idea  that  the  persons 
interested  in  each  estate  have  an  inherent  right  to  be  heard 
on  the  question  of  the  selection  of  the  person  who  is  to  admin- 
ister the  particular  estate. 

The  exact  question  involved  in  this  case  was  determined  by 
the  supreme  court  of  the  United  States  in  Simmons  v.  Saul, 
138  U.  S.  439,  11  Sup.  Ct.  Rep.  369,  34  L.  ed.  1054.  That 
action  was  brought  in  Pennsylvania  by  the  descendants  of 
Robert  M.  Simmons  against  Saul,  to  have  certain  probate  pro- 
ceedings in  the  state  of  Louisiana  annulled  and  Saul  declared 
to  hold  certain  lands  in  Wisconsin  as  the  trustee  of  ^^  the 
complainants.  It  was  alleged  that  in  1830  Simmons  died 
intestate  in  Louisiana,  seised  and  possessed  of  an  inchoate 
right  to  six  hundred  and  forty  acres  of  land  in  St.  Tammany 
parish.  Under  the  law  then  in  force  in  Lousiana,  the  heirs 
of  a  decedent  became  seised  and  possessed  of  his  whole  estate, 
both  real  and  personal,  subject  only  to  their  right  to  renounce 
the  succession  and  to  the  right  of  creditors  to  require  an 
administration  thereof  in  case  of  nonaction  by  the  heirs. 
After  the  acceptance  by  the  heirs  of  the  succession,  no  admin- 
istrator could  lawfully  be  appointed.  The  parish  courts  of 
Louisiana  had  jurisdiction  over  the  matters  of  succession,  and 
power  to  appoint  legal  representatives' and  "to  supervise  the 
administration  of  vacant  successions."  A  succession  was 
vacant  when  no  one  claimed  it,  or  where  all  the  heirs  were  un- 
known, or  when  all  the  known  heirs  renounced  the  succession. 
"Vacant  successions  are  managed  by  administrators  appointed 
by  courts,  under  the  name  of  curators  of  vacant  successions": 
Civ.  Code  1870,  arts.  1095,  1097.  It  was  provifled  by  the 
statute  that,  if  a  succession  was  so  small  or  so  much  in  debt 
tluit  no  one  would  accept  the  curatorship,  tlie  judge  of  tlie 
])lace  AvliiM-e  the  succession  was,  after  having  onlcred  an  inven- 
tory of  the  et'fcL'ts  composing  it.  should  aj^noint  a  curator  of 
tlu'  suc'.'cs^ion.  who  should  caii<e  the  eH'i'cts  tluToof  to  Ix'  solci 
and  the  proceeds  applied  to  the  payment  of  the  delMs.  Tliis 
proccrdiii'j'  was  only  ap]>lifal)]e  to  estates  of  l(\ss  tlian  tive 
hundriMl  dolliirs.  Forty  ynars  after  tlie  deatli  of  Siniinons, 
there  being  in  tlie  meantime  no  claim  to  the  sucL-es^ion    the 
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parish  court  declared  the  succession  vacant  and  appointed 
the  district  attorney  as  administrator.  The  estate  was  wound 
up  aiul  the  hind  chiim  in  question  sold  for  thirty  dollars  to 
one  Foster,  from  whom  it  passed,  through  various  conveyances, 
to  Saul.  It  was  contended  that  the  probate  proceedings  were 
null  and  void  for  several  reasons,  among  which  were  (a)  that 
no  notice  wa.s  given  of  the  proceedings  for  the  appointment 
of  an  administrator,  as  required  by  the  statute,  and  (b)  that 
the  person  aj)p()iiited  was  not  the  public  administrator.  On 
the  authority  of  Comstock  v.  Crawford,  3  Wall.  :mi  18  L.  ed. 
84.  and  Mc.Xitt  v.  Turner,  IG  Wall.  352,  21  L.  ed.  341,  it  was 
held  that  the  question  whether  the  person  appointed  was  or 
was  not  the  public  administrator,  wlio  under  the  law  was  the 
only  person  to  wliom  administration  could  be  conunitted, 
eould  not  be  raised  in  a  collateral  proceeding.  It  was  ^''  also 
lu'ld  tliat  the  failure  to  give  ten  days'  notice  re(|uired  by  the 
statute  did  not  deprive  the  court  of  jurisdiction  over  the 
estate,  and  i-ciuler  the  subsequent  sale  of  the  real  estate  hy 
the  administrator  void  for  want  of  jurisdiction  to  malce  the 
ay>])ointm('nt.  "The  history  of  this  provision."  says  Mr. 
flustice  Lamar,  "leads  to  the  conclusion  that  it  was  tlie  inten- 
tion of  the  legislature  that  the  administration  of  such  small 
successions  should  be  granted  without  previous  notice,  and  that 
the  settlement  of  them  should  be  done  in  as  summary  a  manner 
as  possible.  15ut  even  if  it  be  conceded  that  the  reriuirements 
referred  to  do  apply,  we  are  of  the  opinion  tliat,  the  jui'isdic- 
tidii  over  the  su])ject  matter  having  attached,  any  informalities 
as  to  notices,  advertisements,  etc.,  in  the  subserpient  proeeed- 
iuL-'s  of  the  co\irt.  cannot  oust  that  jurisdiction.  They  are.  at 
most,  eiTors  which  could  be  corrected  on  appeal,  or  avoided 
in  a  direi't  aetion  of  annulment,  as  expressly  provided  in  the 
articles  of  the  code,  ....  but  cannot  be  made  the  grounds 
on  which  the  decree  of  the  court  can  be  collaterally  assailed." 
Oui"  conclusion,  therefore,  is  that  the  jurisdiction  of  tlie 
]>ri'bate  court  over  the  estate  of  a  deceased  persf)n  att;!clies 
when  its  general  jurisdiction  is  invoked  by  the  pres(Mitation 
to  the  court  of  a  proper  petition  by  some  person  entitled  to 
take  such  action,  and  tliat  the  failure  to  give  ])roper  notice 
to  interested  ]iarties  of  the  hearing  on  a  iietitioii  for  the 
appointmtMit  of  an  administrator,  by  the  publication  of  tlie 
citation  in  the  manner  atul  for  the  full  time  required  by  the 
statute,  is  an  irregularity  which  renders  the  subsefjuent  ])ro- 
cecdings  voidable  and  subject  to  lie  set  aside  on  motion  or 
appeal;   See   Chilton  v.  Union  Pac.  Ry.   Co.,  8   Utah,  47,  29 

Am.  St.  Rep.,  Vol.  127—34 


530  American  State  Reports,  Vol.  127.  [Minn. 

Pac.  9G3.  But  the  giving  of  such  notice,  by  proper  publica- 
cation,  is  not  necessary  in  order  to  confer  jurisdiction  upon 
the  court,  and  therefore  the  validity  of  the  subsequent  pro- 
ceedings cannot  be  questioned  in  a  collateral  proceeding. 

The  general  rule  which  is  here  applied  finds  further  expres- 
sion in  the  cases  which  hold  that'  the  letters  of  administration 
are,  in  a  collateral  proceeding,  conclusive  evidence  of  the 
appointment  of  the  person  named  therein  as  administrator 
(IMoreland  v.  Lawrence,  23  Minn.  84;  Pick  v.  Strong,  26  Minn. 
303,  3  N.  W.  697 ;  Emery  v.  Hildreth,  2  Gray,  228 ;  Mutual 
Ben.  Life  Ins.  Co.  v.  Tisdale,  91  U.  S.  238,  23  L.  ed.  314), 
and  in  the  rule  referred  to  in  Culver  v.  Hardenbergh,  37  Minn. 
225,  33  N.  W.  792,  which  makes  the  order  of  license  for 
the  sale  of  real  estate  by  an  administrator  conclusive  upon  all 
preliminary  "**  matters,  including  the  fact  of  the  appoint- 
ment of  an  administrator,  unless  the  fact  of  want  of  juris- 
diction appears  upon  the  face  of  the  record :  See  the  cases 
collected  in  18  Cyc.  804,  note  25. 

Section  3776,  Revised  Laws  of  1905,  provides  that  "no 
action  for  the  recovery  of  real  estate  sold  by  an  executor  or 
an  administrator  hereunder  shall  be  maintained  by  any  heir 
or  other  person  claiming  under  the  decedent,  unless  it  is 
begun  within  five  years  next  after  the  sale."  Fjeseth  was 
an  administrator,  although  irregularly  appointed,  and  there- 
fore the  sale  of  the  land  under  the  license  of  the  probate 
court  was  an  administrator's  sale  and  governed  by  the  pro- 
visions of  this  statute:  Brown  v.  Pinkerton,  95  Minn.  153,  111 
Am.  St.  Rep.  448,  103  N.  W.  897,  900 ;  Smith  v.  Swenson,  37 
Minn.  1,  32  N.  W.  784;  Spencer  v.  Sheehan.  19  Minn.  338.  It 
is  true  that  this  is  not  in  form  an  action  for  the  recovery  of 
the  real  estate;  but  the  question  is  necessarily  involved.  It 
is  conceded  that  this  land  was  all  the  property  that  was 
owned  by  Anderson  at  the  time  of  his  death,  and  unless  the 
sale  to  Nygaard  is  void,  and  not  cured  by  the  statute,  the 
order  of  the  court  in  denying  the  petition  was  correct,  because 
there  was  no  property  upon  which  to  administer.  The  exist- 
ence of  assets  is  essential  to  administration:  Ilutchins  v.  St. 
Paul  etc.  Ry.  Co.,  44  Minn.  5.  6  N.  W.  79.  The  validity  of 
the  appointment  of  the  administrator  in  the  former  proceed- 
ings cannot  be  questioned  collaterally,  and,  even  if  in  a 
proper  proceeding  it  was  held  to  have  been  made  without 
authority,  the  validity  of  the  administrator's  sale  of  the  land 
could  not  be  questioned,  as  ihe  statute  of  limitations  has  for- 
ever placed  the  matter  at  rest. 

The  judgment  of  the  trial  court  is  therefore  affirmed. 
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A  petition  for  rearcrument  having  been  filed,  the  followinf^ 
opinion  was  filed  on  July  20,  1908 : 

Per  CURIAM.  Hanson  left  no  personal  property.  The 
real  estate  passed  to  the  heirs,  subject  to  the  contingency  of 
it  beinp:  sold  under  the  order  of  the  court,  if  necessary,  to  pay 
debts,  legacies,  and  the  expenses  of  administration.  A  petition 
for  license  to  sell  the  land  was  presented  to  the  probate  court, 
and  a  notice  of  hearing  thereon  was  duly  publislied  and  served 
as  provided  by  the  statute.  The  appellant  had  proper  notice 
of  the  proceeding  to  sell  the  real  estate. 

The  petition  for  reargument  is  denied. 


Giving  the  Statutory  Notice  in  Proceedings  to  Appoint  an  Adminix- 
trator  is  regarded  by  some  courts  as  jurisdictional,  and  therefore  an 
appointment  made  witliout  such  notice  is  open  to  collateral  attack: 
Estate  of  Bunting,  30  Utah,  251,  84  Pac.  109;  note  to  Dobler  v. 
Strobel.  81  Am.  St.  Rep.  5;53.  But  see  in  this  connection  Mortgage 
Trust  Co.  V.  Redd,  38  Colo.  4.58,  120  Am.  St.  Rep.  132;  Scarf  v. 
Aldrich,  97  Cal.  360,  33  Am.  St.  Rep.  190. 


BARRETT  v.  MAGNER. 

[105  Minn.  118,  117  N.  W.  245.] 

EVIDENCE. — A  Telephonic  Conversation  is  Admissible  in  evi- 
dence, when,  from  all  the  circumstances,  the  identity  of  the  party 
answering  tlie  telephone  is  established  with  reasonable  certainty; 
and  recognition  of  the  voice,  or  identity  by  admission  of  one  who 
answers  that  he  is  the  person  desired,  is  not  necessarily  required.  A 
witness  testified  that  he  secured  telejihone  connection  with  the  place 
of  business  of  a  party,  that  some  one  answered  and  stated  tlie  one 
wanted  was  not  in,  but  would  be  called,  and  that  soon  thereafter 
another  voice  answered,  and  a  conversation  took  place  resjiecting  a 
certain  business  transaction.  Held,  the  evidence  was  admissible,  the 
witness  having  also  testified  that  the  talk  over  the  phone  was  of 
the  same  character  as  occurred  a  few  days  previous  in  a  personal 
conversation  lu't\v(>cu  tlie  same  jiartics.      (p.  53o.) 

CHATTEL  MORTGAGE— Sufficiency  of  Description.— A  chat- 
tel mortgage,  duly  e.xecuted  and  recorded,  stated  the  place  of  resi- 
dence of  the  mortgagor  and  contained  the  following  description  in 
part  of  the  mortg.nged  proi)erty:  "■(Jne  bay  horse,  6  years  old,  weight 
1,500;  one  bay  horse,  6  years  old,  weighs  1,5U0,  has  wliite  stripe  on 
face;  one  black  horse,  7  years  old.  weighs  1,5()U;  one  bay  horse,  8 
years  old,  weighs  1,500;  one  black  horse,  9  years  uld.  weighs  1.500; 
one  dapjile  gray  horse.  9  years  old,  weighs  1,500."  The  j)ropertv  was 
described  as  being  in  possession  of  the  mortgagor,  but  tlie  jilacc  of 
possession  was  not  specially  stated.  Held,  that  it  ccjiichisivclv  ap- 
jteared  from  the  face  of  the  mortgage  that  tlie  description  was  suf- 
ficient to  enable  a  third  party,  aided  by  inquiries  wliich  the  instru- 
ment suggested,  to  identify  the  property,      (p.  5o7.) 
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NEW  TRIAL. — Where  Two  or  More  Distinct  Issues  have  been 
Submitted  to  a  jury,  one  erroneously,  and  a  general  verdict  returned, 
a  new  trial   must  be  granted,  for  the  reason   that  it   is  impossible  to 
determine  upon  what  issue  the  verdict  was  based,     (p.  538.) 
(Syllabi  by   the   court.) 

Simon  Meyers,  for  the  appellants. 

James  E.  O'Brien,  for  the  respondent  Molan, 

ii»  LEWIS,  J.  March  30,  1907,  appellants  sold  to  B.  J. 
IMasfiier,  in  consideration  of  five  hundred  and  twenty-five 
dollars,  a  team  of  horses  and  a  set  of  harness.  Magner  paid 
one  hundred  dollars  cash  and  executed  a  chattel  mortgage 
upon  the  team  and  harness,  and  upon  three  other  horses,  two 
other  set's  of  harness,  and  a  wagon,  as  security  for  the  deferred 
payments.  The  mortgage  was  duly  filed  in  the  office  of  the 
city  clerk  of  ]Minneapolis,  April  2,  1907.  The  following  May 
22d  respondent  Molan  purchased  from  Magner  the  team  which 
had  been  sold  to  him  by  appellants,  and  this  action  was 
brought  in  replevin  to  recover  possession  of  the  team.  Molan 
claimed  to  be  an  innocent  purchaser,  without  notice  of  appel- 
lants' mortgage,  and  upon  the  issues  presented  recovered  a 
verdict  in  the  trial  court. 

1.  Was  it  error  to  receive  in  evidence  a  certain  telephonic 
conversation  testified  to  by  Molan  as  having  taken  place  be- 
tween himself  and  INIoses  Zimmerman,  appellants'  manager? 
One  of  the  issues  at  the  trial  was  that  appellants  had  given 
Magner  permission  to  sell  the  team,  and  that  he  had  accord- 
ingly acted  upon  appellants'  suggestion  and  sold  the  team  to 
Molan,  without  conveying  to  him  knowledge  of  the  fact  that 
the  mortgage  was  in  existence.  Magner  testified  that  after  he 
had  purchased  the  team  from  appellants,  and  before  he  knew 
anything  about  Molan,  he  had  a  personal  conversation  with 
Mr.  Zimmerman,  which  took  place  on  or  about  the  lOt'h  or 
12th  of  April,  at  which  he  told  Mr.  Zimmerman  that  one  of 
the  horses  was  balky,  that  he  could  not  do  anything  with  it 
so  far  as  haiding  heavy  loads  was  concerned,  and  that  he 
(Magner)  wanted  to  get  rid  of  the  team;  that  appellants 
would  have  to  take  it  back  or  let  him  sell  it ;  that  Zimmerman 
had  replied;  "Let  them  go.  Sell  them,  if  you  want  to." 
After  this  conversation  Magner  advertised  the  team  for  sale  in 
the  2ylinneapolis  newspapers,  and  in  response  Molan  appeared 
as  a  prospective  purchaser.  Before  any  deal  was  closed,  j\Iag- 
ner  called  up  appellants  on  the  telephone  and  asked  to  talk 
with  Zinjnierman,  and  ^^^  his  testimony  on  that  point  is  as 
follows:  "They  said  he  was  out,  and  I -says,  'Can  I  talk  with 
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him?'  And  they  brought  someone  to  the  telephone.  Who- 
ever it  was,  it  was  sui)posecl  to  be  him.  I  don't  know  whether 
it  was  or  not.  I  couldn't  swear  to  it.  I  had  occjision  prior  to 
the  month  of  May,  1907,  to  call  up  Barrett  &  Zimmerman  at 

difTerent  times  over  the  [)hone Q.  Whom  did  you  ask 

for  over  the  plione?  A.  I  asked  for  Mr.  Zimmerman,  and 
received  the  reply  that  he  was  out,  but  that  they  would  call 
him  in ;  and  I  waited  until  they  answered  again,  and  someone 
else  came  to  the  phone,  and  I  told  him  who  I  was,  and  I  said, 
'I  have  a  chance  to  sell  that  team.'  and  he  said.  'Go  ahead 
and  sell  them'  if  I  wanted  to."  This  testimony  was  objecteil 
to  upon  the  ground  that  it  was  incompetent,  that  no  pro])er 
fouiulation  was  laid,  and  that  it  was  not  shown  that  Mr.  Zim- 
mennan  had  any  authorit}^  with  reference  to  the  matter  under 
consideration. 

Appellants  make  the  point  that  it  does  not  appear  from 
the  telephone  conversation  whether  Magner  referred  to  the 
team  which  he  had  bought,  and  which  is  involved  in  this 
action,  or  not;  that  the  evidence  is  not  sufficient  to  identify 
Zimmerman  as  the  party  at  the  other  end  of  the  telephone. 
In  the  case  note  to  Planters'  C.  0.  Co.  v.  Western  Union 
(Ga.),  6  L.  R.  A.,  N.  S.,  1180,  the  authorities  upon  this  subject 
have  been  collected  and  carefully  analyzed,  and  the  editor 
states  as  a  general  proposition:  "When  the  admissibility  of  a 
telephonic  communication  depends  upon  its  having  been  made 
with  a  particular  individual,  and  not  merely  with  a  person 
connected  with  a  certain  oflice  or  place  of  bu-siness,  it  is  clear 
that  the  identification  of  the  office  or  place  of  business  will 
not  be  sufficient  to  lay  the  foundation  for  the  admission  of 
telephonic  communication,  unless,  under  the  circumstances  of 
the  particular  case,  the  identification  of  the  office  amounts  to 
a  practical  identification  of  the  individual."  For  instance,  in 
Rock  Island  etc.  Ry.  Co.  v.  Potter,  36  111.  App.  590,  the  testi- 
mony of  a  witness  that  he  inquired  by  telephone  of  the  rail- 
road telegrai)h  office,  where  the  consignees  generally  got  their 
infoi-mation,  with  reference  to  a  certain  shipment,  and  that 
someone  answered  giving  him  the  information  he  sought,  was 
held  sufficient  to  show  prima  facie  that  the  answer  came  from 
an  agent  of  the  railroad  company,  and  to  make  it  admissible 
against  the  railroad  company:  See,  also,  Kansas  City  Star 
P.  Co.  V.  Standard  W.  Co.,  ^^'  123  .Mo.  App.  13.  9!)'s.  W. 
765.  and  Guest  v.  Hannibal  etc.  R.  Co..  77  Mo.  App.  2^)8.  A 
telephonic  connnunication  was  held  admissible  against  a 
carrier,  without  evidence  of  identity  other  than  that  |)laiiitif'f  \ 
agent  called  the  central  office  over  the  wire,  and  aslu'd  to  be 
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put  in  communication  with  defendant's  agent's  ofifice,  and 
was  told  that  he  had  been ;  that  he  then  inquired  if  the  person 
talking  was  the  stated  agent,  and,  being  answered  in  tlie 
affirmative,  gave  instructions  with  reference  to  certain  prop- 
erty'. It  was  held  that  when  one  is  connected  by  telephone 
wire  with  the  place  of  business,  or  with  one  with  whom  he 
desires  to  converse,  and  is  answered  by  someone  assuming  to 
be  such  a  person,  it  will  be  presumed  that  he  is  such  person. 

However,  when  the  communication  is  of  such  a  nature  as 
to  require  identification  of  the  individual,  there  must  be  evi- 
dence of  such  identity,  in  addition  to  the  mere  fact  that  the 
witness  a.sked  for  a  connection  with  his  place  of  business,  and 
that  when  the  connection  was  made  someone  who  claimed  or 
assumed  to  be  such  person  responded.  This  is  illustrated  by 
the  case  of  Obermann  B.  Co.  v.  Adams,  35  111.  App.  540.  It 
was  there  held  error  for  the  court  to  admit  the  testimony  of 
the  plaint'ifif  to  the  effect  that  he  called  up  the  brewery  over 
the  phone,  and  that  the  individual  at  the  other  end  of  the 
wire  assured  him  that  the  party  inquired  about  had  authority 
to  purchase  goods  on  credit ;  the  witness  having  admitted 
that  he  did  not  recognize  the  voice  of  the  individual  who 
spoke  to  him  through  the  phone,  as  he  never  knew  any  of  the 
people  connected  with  the  brewery  company.  So  in  Swing 
V.  Walker.  27  Pa.  Super.  Ct.  366,  it  was  held  that  an  admission 
claimed  to  have  been  made  by  one  of  the  defendants  over 
the  telephone  was  properly  excluded,  where  the  witness  was 
not  acquainted  with  defendant's  voice  and  could  not  identify 
it.  While  the  identification  of  the  voice  of  the  party  respond- 
ing at  the  phone  has,  in  many  cases,  been  held  sufficient  to 
establish  identification  prima  facie,  it  does  not  follow  that  the 
recognition  of  the  voice  is  the  exclusive  means  of  identifying 
the  party.  Surrounding  circumstances  may  be  taken  into 
account -.'Davis  v.  Walter.  70  Iowa,  465,  30  N.  W.  804;  AVolfe 
V.  :\ris.souri  Pac.  Ry.  Co.,  97  I\ro.  473,  10  Am.  St.  Rep.  331,  11 
S.  W.  49,  3  L.  R.  A.  539 ;  Godair  v.  Ham,  225  111.  572,  116  Am. 
St.  Rep.  172,  80  N.  E.  407;  3  Wigmore  on  Evidence,  sec.  2155. 

^-'-^  Magner  had  already  testified  that  soon  after  making 
the  purchase  of  the  horses  he  found  that  one  of  theju  was 
])Hlky;  that  he  then  had  a  personal  conversation  with  IMr. 
Zinuiu'i'Hian.  and  told  him  the  condition  of  the  horse,  and  tliat 
he  wanted  to  get  rid  of  the  team:  that  ]\Ir.  Zimmerman  would 
have  to  take  it  back  or  let  him  sell  it;  and  that  Zinnnerman 
told  him  to  sell  them  if  he  wanted  to.  Assuming  that  the 
sale  was  consummated  entirely  by  Zimmerman  as  apjiellants' 
manager,   and  that  such  a  personal  conversation  had  taken 


July,  1908.]  Barrett  v.  Magner.  535 

place,  wo  are  inclined  to  the  opinion  that  sulTiciont  SJ'ound 
Mas  laid  for  the  introduction  of  the  evidence  as  to  the  tele- 
phone conversation.  While  Maj^ner  did  not  identify  Zimmer- 
man as  the  person  who  answered  the  telephone,  a  failure  in 
that  respect  did  not  necessarily  make  the  convei-sation  inad- 
missible. Had  there  been  no  previous  personal  conversation, 
a  failure  to  identify  the  party  under  such  circumstances  might 
not  be  sufficient  to  make  it  admissible  prima  facie. 

Afterward,  in  the  course  of  the  trial,  Mr.  Zimmerman  testi- 
fied that  he  never  had  any  conversation  whatever  with 
]\lap:ner,  either  pei'sonally  or  by  telephone,  and  that  he  had 
never  in  any  way  consented  that  the  mortgaged  property 
might  be  sold  free  from  the  mortgage.  But,  conceding  that 
such  denial  conclusively  overcame  the  effect  of  the  evidence 
already  introduced,  no  motion  was  made  to  strike  it  out,  and, 
so  far  as  the  question  now  before  the  court  is  concerned,  we 
hold  that  the  evidence  was  competent:  Conkling  v.  Standard 
O.  Co.,  138  Iowa,  596,  116  N.  W.  822. 

2.  The  mortgage  in  part  reads:  "Know  all  men  by  these 
presents,  that  I,  B.  J.  Magner,  1101  Emerson  Ave.  No.  of 
^Minneapolis,  county  of  Hennepin,  in  the  state  of  Minnesota, 
....  hereby  sell  and  mortgage  unto  Barrett  &  Zimmerman, 
St.  Paul,  and  assigns,  the  following  described  property,  now 
in  my  possession,  owned  by  me,  and  free  from  encumbrance, 
to  wit:  One  bay  horse,  6  years  old,  weight  1,500;  one  bay 
horse,  6  years  old,  weighs  1,500,  has  white  stripe  on  face; 
one  black  horse,  7  years  old,  weighs  1,500;  one  bay  horse,  8 
years  old,  weighs  1,500;  one  black  horse,  9  years  old,  weighs 
1,500;  one  dapple  gray  horse,  9  years  old,  weighs  1,500;  three 
sets  of  double  work  harness;  three  wide-tired  wagons,  with 
neckyoke  and  whippletrees. " 

'^•'^  The  question  is:  Was  the  description  in  the  mortgage, 
aided  by  inquiries  which  the  mortgage  itself  suggests,  sufficient 
to  identify  the  property  to  a  third  party?  The  tests  applicable 
here  are  not  the  same  as  are  applied  between  a  mortgagor  and 
mortgagee  in  case  of  an  incomplete  and  insufficient  descrip- 
tion. The  general  rule  is  thus  stated  in  Tolbert  v.  llorton, 
33  Minn.  104,  22  N.  AV.  126:  "The  general  rule  is  that  a 
description  in  a  chattel  mortgage  of  the  mortgaged  property 
is  sufficient  if  it  will  enable  a  third  person,  aided  by  inquiries 
which  the  instrument  itself  suggests,  to  identify  the  prop- 
erty." In  that  case,  however,  the  mortgage  under  which 
the  defendant  claimed  expressly  stated  that  the  property  was 
subject  to  the  mortgage  of  the  plaintiff,  and  the  court 
restricted  the  application  of  the  general  rule  to  the  facts  in 
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that  case  by  the  observation  that  it  was  to  be  noted  that  the 
defendant  did  not  occupy  the  position  of  an  ordinary  third 
party  and  stran<,'er. 

The  same  general  rule  was  applied  in  Schneider  v.  Ander- 
son, 77  Minn.  124,  79  N.  W.  603,  where  the  contest  was 
between  a  niort,oap:ee  and  the  sheriff,  who  had  levied  upon  the 
property.  In  that  case  the  question  was  submitted  to  a  jury, 
and  the  trial  court  found  in  favor  of  the  chattel  niort.u'age 
claimant,  and  the  decision  was  affirmed  upon  the  ground  that 
the  evidence  was  sufficient  to  sustain  the  finding. 

This  question  was  under  consideration  in  the  case  of  Adam- 
son  V.  Horton,  42  ^linn.  161,  43  N.  W.  849,  where  the 
contesting  parties  were  the  mortgagee  and  the  subsequent 
purchaser  without  notice  of  the  mortgage.  The  property  was 
household  furniture,  and  described,  "One  dark  wood  chamber 
suit,  (three  pieces;)  one  red  center  table,"  etc.,  in  possession 
of  the  mortgagors,  in  a  certain  city,  county,  and  state.  The 
court  held  the  description  could  not  well  be  any  more  definite, 
that  it  furnished  the  means  of  identifying  the  property  as 
fully  as  was  ordinarily  possi])le  with  that  kind  of  property, 
and  that  the  description,  in  connection  with  the  statement  as 
to  the  place  and  manner  of  possession,  was  sufficient  to  enable 
a  third  party  to  identify  the  same. 

Our  attention  has  been  called  to  the  early  case  of  Eddy  v. 
Caldwell,  7  Minn.  225,  where  the  court  held  that  the  evidence 
was  sufficient  to  justify  the  jury  in  holding  that  the  descrip- 
tion ^^'^  of  the  property  in  the  mortgage  was  sufficient  to 
enable  a  third  party  to  identify  it;  but  the  court  called  special 
attention  to  the  fact  that  the  party  claiming  to  be  an  innocent 
purchaser  had  actual  notice  of  the  mortgage  and  had  been 
informed  that  it  had  been  released.  In  the  case  of  Adamson 
V.  Fagan,  44  Mitui.  489,  47  N.  AV.  56,  the  description  in  the 
mortgage  read:  "One  gray  horse  six  years  old,  weighs  1,400 
pounds,"  and  "that  the  same  is  now  in  his  [the  mortgagor's] 
possession  in  the  city  of  Minneapolis."  The  horse  was  white, 
instead  of  gray;  but  the  discrepancy  was  considered  to  be 
of  no  material  importance,  and  the  finding  of  the  trial  court 
to  tlie  contrary  was  reversed. 

The  description  of  the  horses  contained  in  the  mortgage  is 
quite  general,  and  some  items  of  identification  were  omitted. 
Experts  who  testified  claimed  that  one  of  tlie  horses  was  past 
eight,  and  another  past  thirteen  years  old.  According  to 
the  evidence,  one  horse  was  a  dark  bay,  and  the  other  a  light 
bay.  It  was  stated  that  the  mortgagor  resided  at  1101  Emer- 
son Avenue  North,  ]Minneai)olis ;  but  it  was  not  stated  at  what 
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place  the  property  was  located.  The  mortgage  was  executed 
at  the  sale  stable  in  Ramsey  county,  and  presumaVjly  the 
property  was  at  that  time  in  the  mortgagor's  possession  in 
that  county.  The  reasonable  inference  is  that  he  intended 
to  have  them  in  his  j)ossession  at  his  place  of  residence,  no 
other  place  being  mentioned:  Ilorton  v.  Williams,  21  Minn. 
187.  The  horses  sold  by  Magner  to  respondent  Molan,  accord- 
ing to  the  evidence,  could  have  been  more  minutely  descril)ed 
by  stating  their  height,  and  any  peculiar  marks  on  them;  but 
if  a  tliird  party,  having  knowledge  of  the  contents  of  the 
mortgage,  woiUd  have  been  informed  that  JNlagner,  of  1101 
Emerson  Avenue  North,  IMinnpaj^olis,  had  mortgaged  two  bay 
horses  each  weighing  fifteen  hundred  pounds,  one  with  a  white 
stripe  on  the  face,  this  information  would  suggest  to  any  man 
of  ordinary  i)rudpn('e  that  he  should  look  up  Magner  at  his 
place  of  residence  and  ascertain  the  facts. 

We  have  considered  the  following  cases,  but  do  not  deem 
them  controlling:  Farkas  v.  Duncan,  94  Ga.  27,  20  S.  E.  267; 
Ranney  v.  Meisenheimer,  61  Mo.  App.  43'4;  Tompkins  v.  Hen- 
derson, 83  Ala.  391,  3  South.  774;  Fisher  v.  Porter,  11  S.  D. 
311,  77  N.  W.  112;  Peterson  v.  Foli,  67  Iowa,  402,  25  N.  W. 
677;  Barrett  v.  Fisch,  76  ^-'  Iowa,  553,  14  Am.  St.  Rep.  238, 
41  N.  W.  310;  Andregg  v.  Brunskill,  87  Iowa,  351,  43  Am. 
St.  Rep.  388,  54  N.  AV.  135. 

We  attach  but  little  importance  to  the  difference  in  the  age 
of  the  horses  as  testified  to  by  the  experts  called  for  that 
purpose  and  the  age  as  given  in  the  mortgage.  It  is  a  matter 
of  eommou  knowledge  that  it  is  difficult  to  determine  with 
any  degree  of  certainty  the  age  of  a  horse,  and  that  a  thirtl 
party,  in  following  up  the  suggestions  in  the  mortgage,  Avould 
have  been  misled  on  the  question  of  the  horse's  age,  is  not  at 
all  probable.  We  consider  the  description  sufficient  to  con- 
stitute constructive  notice,  within  the  decisions  of  this  court, 
to  which  may  be  added:  Willey  v.  Snyder,  34  ]Mieh.  60; 
Wilson  v.  Rustad,  7  X.  D.  330,  66  Am.  St.  Rep.  649,  75  X.  W. 
260. 

3.  The  court  instructed  the  jury  to  return  a  verdict  for  the 
plaintiff's,  provided  they  should  find  from  the  evidence  that 
the  description  contained  in  the  mortgage  was  sufficient  within 
tlie  rule  stated,  and  if  they  should  further  fiiul  that  the  i)lain- 
tiff's  had  not  given  their  consent  to  sell  the  property;  on  the 
other  hand,  that  if  they  slu)uld  find  from  the  evidence  tliat 
the  mortgage  was  not  sufficient  within  the  rule,  or  if  they 
shoidd  find  that  the  ])laintifrs  had  waived  their  rights  to  the 
mortgage  and  given  consent  to  sell  the  proj[)erty,   that  they 
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should  return  a  vordict  for  defendant.  The  .jury  returned  a 
j^eneral  verdict  in  favor  of  defendant.  It  was  error  to 
submit  to  tlie  jury  tlie  (juestion  of  the  sufficuency  of  the 
description  in  the  mortgage,  for  the  reason  discussed  in  the 
second  brancli  of  the  oi)inion;  and,  it  being  impossi])]e  to 
determine  upon  which  ground  the  .iury  based  the  verdict,  a 
new  trial  must  be  granted :  Peterson  v.  Chicago  etc.  Ry.  Co., 
30  -^Minn.  399,  31  N.  W.  515. 
Reversed.     New  trial. 


LAW  OF  THE  TELEPHONE  AS  APPLIED  TO  CONTRACTS  AND 

EVIDENCE. 

I,  General  Rule  as  to  AdmissiTDility  of  Telephonic  Conversations  in 
Evidence  and  Contractual  Force  of  Such  Conversations. 

a.  In  General,  538. 

b.  Applicahility  of  Same  General  Rule  to  Criminal  Cases,  540. 

c.  Determination  of  Force  and  Effect  of  Telephonic  Conversa- 

tions, 540. 

n.  Question  of  Identification  of  Persons  Conversing  Over  a  Tele- 
phone. 

a.  Under  What  Circumstances  Identification  is  Essential,  541. 

b.  Presumption  of  Correct  Connection  Having  been  Made  by 

the  Central  Office,  542. 

c.  Effect  of  Telephonic  Conversation  with  an  Unknown  Person 

in  a  Business  Office,  542. 

d.  What  Constitutes  Sufficient  Proof  of  Identity  of  Participants 

in  Telephonic  Conversation,  551. 

e.  Burden  of  Proof  of  Identity,  553. 

III.  Testimony  of  Bystanders  as  to  the  Tenor  of  a  Telephonic  Con- 

versation, 553. 

IV.  Testimony  of  Telephone  Operator  as  to  the  Conversation,  554. 

V.  Testimony  of  Third  Persons  Using  the   Telephone  for  Another 
Wlio  Stands  by  During  Conversation,  554. 
VI.  Use  of  Telephone  for  Miscellaneous  Purposes. 

a.  Giving  of  Notices  and  Taking  of  Acknowledgments,  554. 

b.  Obtaining  Information  to  b3  Used  as  Basis  for  an  Affidavit 

or  for  the  Discharge  of  Jury,  556. 

c.  Serving  of  a  Subpoena  by  Reading  It  Over  the  Telephone,  556. 

I.  General  Rule  as  to  Admissibility  of  Telephonic  Conversations  in 
Evidence  and  Contractual  Force  of  Such  Conversations. 

a.  In  General. — Considering  the  extent  to  which  the  tcloplione  is 
used,  it  is  somewhat  surprising  that  there  is  not  more  conflict  in  the 
rules  laid  down  by  the  courts  as  to  its  use  in  business  affairs  than 
is  to  be  found  among  the  decisions.  The  distinctions  as  to  the  rule 
in  regard  to  the  identity  of  tlie  persons  using  the  tcloplione  have 
been  aj^reed  to  without  any  apparent  dissent.  Inasmuch  as  tele- 
phones are  used  so  extensively  for  the  transaction  of  business,  it  is 
apparent  that  it  is  essential  that  telephonic  conversations  should  be 
receivable  in  evidence. 

As  busin(>ss  expands  by  the  aid  of  new  inventions,  wider  scope 
must    necessarily    be    given    to    the    rules    of    evidence    so    as    to    keep 
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pace  with  the  jiulicial  nrecls  of  the  community:  Sullivan  v.  Kuykon- 
clall,  82  Ky.  48."!,  56  Am.  Rep.  001.  The  method  of  communication  by 
telephone  is  a  matter  of  contemporary  history  of  which  the  courts 
may  take  judicial  notice:  Shawycr  v.  Chamberlain,  113  Iowa,  742, 
86  Am.  St.  Rep.  411,  84  N.  W.  661.  In  Globe  Printing  Co.  v.  Stahl, 
23  Mo.  App.  4.")],  the  court,  in  passing  on  the  admissibility  of  tele- 
phonic conversations,  observed:  "All  these  decisions  proceed  upon  the 
principle  that  those  evidentiary  matters  upon  which  men  are  com- 
j)ellod  to  act  in  the  ordinary  affairs  of  life  and  in  the  usual  transac- 
tions of  business  ought  to  be  allowed  to  go  to  the  jury  in  cases 
where  they  become  material  to  the  issues  on  trial.  The  telephone,  al- 
though a  very  recent  invention,  has  come  into  such  common  use  tliat, 
we  think,  as  the  learned  judge  of  the  circuit  court  is  reported  to 
have  reasoned,  the  courts  may  properly  take  judicial  notice  of  the 
general  manner  and  extent  to  which  it  is  made  use  of  by  the  busi- 
ness community.  No  doubt  very  many  important  business  transac- 
tions are  every  day  made  by  telephonic  communications  of  precisely 
the  same  character  as  that  which  the  witness  was  allowed  to  testify 
in  this  case.  A  person  is  called  up  by  one  desiring  to  communicate 
with  him  by  means  of  a  connection  of  their  respective  wires  through 
what  is  known  as  the  central  office.  A  conversation  ensues.  It  may 
be  relative  to  the  most  important  matters  of  business.  It  may  in- 
volve a  contract  for  the  sale  of  bonds  and  stocks,  instructions  from 
a  principal  to  his  agent  touching  important  transactions,  or  the  ac- 
knowledgment of  a  debt  due  and  a  promise  to  pay  the  same.  The 
use  of  this  instrument  facilitates  business  to  such  an  extent  that  it 
would  be  very  prejudicial  to  the  interests  of  the  business  community 
if  the  courts  were  to  hold  that  business  men  are  not  entitled  to  act 
upon  the  faith  of  being  able  to  give  in  evidence  to  juries  replies 
which  thov  receive  to  communications  made  by  them  to  persons  at 
their  usual   places  of  business  in  this  way." 

And  in  another  case  (Wolfe  v.  Missouri  Pacific  Ry.  Co.,  97  Mo.  473, 
10  Ami.  tSt.  Rep.  331,  11  S.  W.  49,  3  L.  R.  A.  5:59)  the  court  said: 
"The  courts  of  justice  do  not  ignore  the  great  improvement  in  the 
miaus  of  intercommunication  which  the  teleplione  has  made.  Its  na- 
ture, operation  and  ordinary  uses  are  facts  of  general  scientific 
knowledge,  of  which  the  courts  will  take  judicial  notice  as  part  of 
public  contemporary  history.  When  a  person  places  himself  in  con- 
nection with  the  telephone  system  through  an  instrument  in  his  of- 
fice, he  thereby  invites  communication,  in  relation  to  his  business, 
through  that  channel.  Conversations  so  held  are  as  admissible  in 
evidence  as  personal  interviews  by  a  customer  with  an  unknown  clerk 
in  charge  of  an  ordinary  shop  would  be  in  relation  to  the  business 
there  carried  on.  The  fact  that  the  voice  at  the  teleplione  was  not 
identified  does  not  render  the  conversation  inadmissible.  The  ruling 
here  announced  is  intended  to  determine  merely  the  admissibility  of 
such  conversations  in  such  circumstances,  but  not  the  effect  of  such 
evidence   after   its   admissiou." 
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Hence  the  penoral  rule  is  that  a  telephonic  conversation,  when  perti- 
nent, is  admissible  in  evidence:  Wilson  v.  Minneapolis  etc.  E.  Co., 
31  Minn.  481,  18  N.  W.  2!)1;  Oskamp  v.  Gadsden,  35  Neb.  7,  37  Am. 
St.  Kep.  428,  52  N.  W.  718,  17  L.  E.  A.  440;  Lippitt  v.  St.  Louis 
Dressed  Beof  etc.  Co.,  27  Misc.  Ecp.  222,  57  N.  Y.  Supp.  747;  Mis- 
souri Pac.  Ey.  Co.  v.  Heidcnheimer,  82  Tex.  19.5,  27  Am.  St.  Ecp. 
861,  17  S.  W.  608.  Such  conversations  are  not  rendered  incompetent 
because  communications  of  that  character  are  uncertain,  unreliable 
and  easily  manufactured.  These  facts  merely  aflfect  the  weight  of 
tiie  evidence.  The  use  of  the  telephone  facilitates  business  transac- 
tions, and  there  is  no  more  reason  for  rejecting  telephonic  conversa- 
tions than  conversations  had  without  its  use:  Shawyer  v.  Chamberlain, 
113  Iowa,  742,  86  Am.  St.  Eep.  411,  84  N.  W.  661.  But  a  party 
against  whom  a  telephonic  conversation  is  used  may  show  that  the 
person  answering  the  telephone  was  a  fraud  or  imposter:  Guest  v. 
Hannibal  etc.  Ey.  Co.,  77  Mo.  App.  258.  In  a  suit  for  personal  in- 
juries, evidence  by  plaintiff's  mother  that  plaintiff  was  offered  certain 
employment  by  telephone  before  her  injury  is  admissible  as  against 
the  objection  that  it  was  hearsay,  where  the  witness  was  called  up 
by  the  person  making  the  offer:  St.  Louis  etc.  E.  Co.  v,  Kennedy 
(Tex.  Civ.  App.),  96  S.  W.  653.  And  where  a  remark  made  by  a  wit- 
ness while  telephoning  was  part  of  the  res  gestae,  it  is  admissible  as 
against  an  objection  that  it  is  hearsay:  Fitzgerald  v.  Benner,  219 
111.  485,  76  N.  E.  709. 

Ordinarily,  telephonic  communications  are  considered  as  binding  as 
if  the  telegraph  or  mail  was  used,  notwithstanding  that  there  is  no 
proof  that  the  person  receiving  the  message  is  tlie  identical  person 
for  whom  it  was  intended,  provided  that  it  be  shown  that  both  tele- 
phones were  connected  with  the  central  telephone  office,  that  the 
proper  number  was  called  for,  connection  made  and  response  received 
from  the  call:  C.  C.  Thompson  etc.  Co.  v.  Appleby,  5  Kan.  App.  680, 
48   Pac.   933. 

b.  Applicability  of  Same  General  Rule  to  Criminal  Cases. — The 
same  general  rules  obtain  in  respect  to  the  admissibility  of  telephonic 
conversations  in  criminal  cases  as  obtain  in  respect  to  civil  cases: 
Vaughn  v.  State,  130  Ala.  18,  30  South.  6C9;  State  v.  Usher,  136 
Iowa,  606,  111  N.  W.  811;  People  v.  Ward,  3  N.  Y.  Cr,  Eep.  483; 
People  V.  McKane,  143  N.  Y.  455,  38  N.  E.  950;  People  v.  Strollo, 
191  N.  Y.  42,  83  N.  E.  573;  State  v.  Nelson,  19  E.  I.  407,  61  Am.  St. 
Eep.  780,  34  Atl.  990,  33  L.  E.  A.  559;  Stepp  v.  State,  31  Tex.  Cr. 
349,  20  S.  W.  753. 

c.  Determination  of  Force  and  Effect  of  Telephonic  Conversations. 
Where  one  party  testifies  that  a  conversation  took  place  over  tlie 
telephone  and  the  other  that  no  such  conversation  ever  took  jilace,  a 
question  of  fact  for  the  jury  arises  as  in  other  cases:  Gait  v.  Woliver, 
103  111.  App.  71;  McCartliy  v.  I'cach,  18G  Mass.  67,  70  N.  E.  1020. 
The  effect  of  evidence  of  communications  over  tlie  teleplione  on  the 
issues   of   the   case  is   a   matter  for   the  jury.     It   may    be   entitled    to 
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little  or  much  weight  in  the  estimation  of  the  jury  according  to 
their  views  of  its  credibility  and  of  the  other  testimony  in  8upj)ort 
or  in  contradiction  of  it:  Godair  v.  Ham  Nat.  Bank,  22.5  Til.  572, 
116  Am.  St.  Rep.  172,  80  N.  E.  407;  Conkling  v.  Standard  Oil  Co., 
138  Towa,  59(5,  116  N.  W.  822;  Wolfe  v.  Missouri  Pac.  Ry.  Co.,  97 
Mo.  473,  10  Am.  St.  Rep.  331,  11  S.  W.  49,  3  L.  R.  A.  53;). 

n.  Question  of  Identification  of  Persons  Conversing  Over  a  Tele- 
phone. 

a.  Under  What  Circumstances  Identification  is  Essential. — Where 
tlio  iidmissibility  of  a  teloithonic  conversation  does  not  de[)end  upon 
its  having  been  had  with  any  particular  individual,  and  is  relevant 
if  it  bo  sliown  to  have  been  had  with  some  person  connected  with  a 
certain  oflice  (ir  i)laco  of  business,  no  identification  is  necessary  other 
tlian  to  show  that  tlie  conversation  was  had  with  some  one  so  con- 
nected, but  where  the  communication  is  of  such  a  nature  as  to  re- 
quire i'lt  lit  iiiraiidu  of  a  certain  individual,  there  must  be  evidence 
of  siuii  identity  in  addition  to  the  mere  fact  that  the  witness  was 
tileid'.onically  connected  with  his  place  of  business,  and  that  some 
one  who  claimed  or  assumed  to  be  such  person  responded:  Barrett  v. 
Ma.-,nier,  105  Minn.  118,  ante,  p.  531,  117  N.  W.  245.  In  Wolfe  v. 
Missouri  Pac.  Ry.  Co.,  97  Mo.  473,  10  Am.  St.  Rep.  331,  11  S.  W.  49, 
3  L.  R.  A.  539,  the  court,  in  speaking  on  this  phase  of  the  subject, 
said:  "When  a  person  places  himself  in  connection  with  a  telephone 
system  through  an  instrument  in  his  office,  he  thereby  invites  com- 
muiiicatiiiii,  in  relntlou  to  his  business,  through  that  channel.  Con- 
versations so  held  are  as  admissible  in  evidence  as  j  rrsonal  interviews 
}iy  a  cnstoiner  with  an  unknown  clerk  in  charge  ol;'  an  ordinary  shop 
would  be  in  relation  to  the  business  there  carried  on.  The  fact  that 
the  voice  at  the  teleplione  was  not  identified  does  not  render  the 
i-onversat  ion    inadmissible." 

In  other  words,  evidence  of  a  tclejihonic  conversation  between  a 
plaintil!'  and  a  person  in  defendant's  ofllce  is  not  admissible  to  bind 
the  defendant  in  the  absence  of  identifying  the  clerk  and  showing 
that  he  had  at  least  apparent  authority  to  act  for  the  defendant  in 
the  transaction.  The  evidence  is,  of  course,  admissible  to  show  tliat 
such  a  conversation  was  held  with  some  person  in  defendant's  ofllce 
in  the  same  manner  as  would  be  a  similar  conversation  held  face  to 
face  with  an  unknown  clerk  in  his  office:  Kimbark  v.  Illinois  Car 
etc.  Co.,  103  111.  App.  032;  Godair  v.  Ham  Nat.  Bank,  22o  111.  572, 
116  Atii.  St.  Rep.  172,  80  N.  E.  407.  In  the  case  last  cited  a  tele- 
phone conversation  between  a  bank  cashier  and  some  one  in  the 
business  office  of  a  commission  house  about  a  business  matter,  and  as 
to  whether  certain  drafts  would  be  paid,  together  with  a  reply  in  the 
affirmative,  was  ailmitted  in  evidence,  although  the  cashier  did  not 
know  with  wiiom  he  was  talking.  But  in  a  homicide  case,  testimony 
of  a  witness  to  the  effect  that  on  the  niglit  of  the  homicide  he  re- 
cr-ived  a  telephonic  message  purporting  to  come  from  tlie  dtMH^ased 
is  not  admissible   where  the   witness   did   not   liuow   or   recognize   tiie 
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voice  of  the  person  telephoning.  Such  evirlence  is  morely  hearsay: 
Vaughn  v.  State,  130  Ala.  18,  30  South.  669.  But  where  a  witness 
in  a  criminal  cage,  testifying  to  statements  made  by  the  defendant 
over  the  telephone,  testifies  that  he  knew  and  distinguished  the  de- 
fendant's voice,  the  evidence  is  admissible:  Stepp  v.  State,  31  Tex. 
Cr.  349,  20  S.  W.  753.  Likewise  admissions  of  a  defendant  made 
over  the  telephone  are  admissible,  even  though  the  witness  did  not 
at  the  time  know  defendant  or  recognize  his  voice,  where  there  ia 
other  evidence  proving  the  conversation:  People  v.  McKane,  143  N. 
Y.  455,  38  N.  E.  950.  But  in  an  action  by  a  wife  for  alienation  of 
her  husband's  affections,  where  declarations  of  the  defendant  over 
the  telephone  are  not  identified  as  having  been  made  by  the  defend- 
ant, they  are  not  admissible,  since  the  identity  of  the  declarant  is 
essential:  Dunham  v.  McMichael,  214  Pa.  485,  63  Atl.  1007.  Where 
the  surrounding  circumstances  leave  no  doubt  concerning  the  identity 
of  the  persons  communicating  by  telephone  and  of  their  authority  in 
the  matter  under  discussion,  the  evidence  is  admissible:  Harrison 
Granite  Co.  v.  Pennsylvania  R.  Co.,  145  Mich.  712,  108  N.  W.  1081. 

b.  Presumption  of  Correct  Connection  Having  been  Made  by  the 
Central  Office. — On  the  theory  that  a  person,  whether  holding  an 
official  or  nonofficial  position,  performs  a  duty  imposed  upon  him,  it 
is  presumed  when  one  requests  the  central  office  of  a  telephone  com- 
pany to  connect  him  with  a  certain  business  office,  and  the  operator 
at  the  central  office  answers  that  she  has  done  so,  that  she  has  done 
so:   Guest  v.  Hannibal  etc.  Ry.  Co.,  77  Mo.  App.  258. 

c.  Eflfect  of  Telephonic  Conversation  with  an  Unknown  Person  In 
a  Business  Office. — There  is  some  apparent  difficulty  in  applying  the 
rule  of  admissibility  in  cases  where  one  of  the  parties  to  a  tele- 
phonic conversation  is  unable  to  identify  the  person  with  whom  he 
talked  over  the  telephone,  but  this  difficulty  does  not  in  fact  arise 
from  any  question  of  the  admissibility  of  evidence  of  such  conversa- 
tions, but  from  the  difficulty  of  ascertaining,  in  the  absence  of  identi- 
fication, whether  the  unknown  person  responding  to  the  telephone  was 
an  autliorizcd  agent  of  the  party  to  be  charged  with  his  declaia- 
tions.  The  fact  of  agency  is  undoubtedly  more  difficult  to  prove 
when  the  voice  of  the  alleged  agent  is  unknown  to  the  party  on 
the  other  end  of  tlie  telephone  than  when  the  parties  meet  face  to 
face  in  a  business  office.  But  however  that  may  be,  much  business 
is  transacted  over  telephones  between  persons  wlio  are  entirely  un- 
known to  each  other. 

Following  the  principle  that  evidentiary  matters  upon  which  men 
are  compelled  to  act  in  the  ordinary  affairs  of  life  and  in  the  usual 
transactions  of  business  ouglit  to  be  allowed  to  go  before  the  jury 
in  cases  wliere  they  become  material  to  the  issues  on  trial,  the  courts 
allow  telejilionic  conversations  of  this  kind  to  be  admitted  in  evi- 
dence:   Gldlie   Printing   Co.   v.   Stahl,   23   Mo.   App.   451. 

Mr.  Chief  .Justice  Boyd,  in  Knickerbocker  Ice  Co.  v.  Gardiner 
Dairy  Co.  (^Id.),  69  Atl.  405,  in  allowing  in  evidence  a  telephonic 
conversation    had    with   a   person   who    answered    the    telephone    when 
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plaintiff  called  up  defendant's  place  of  business,  said:  "He  called  up 
the  company  and  inquired  who  was  there,  and  the  party  at  the  phone 
•aid  'the  Knickerbocker  Ice  Company.'  He  did  not  recognize  the 
voice  of  the  person  talking.  The  man  at  the  phone  stated  the  price 
of  the  ice,  said  they  had  plenty  of  it,  and  would  let  the  plaintiff 
have  it  provided  it  gave  them  all  its  trade.  The  plaintiff  got  five 
or  six  loads  that  day  (June  29th),  and  all  the  orders  were  by  tele- 
phone. He  had  his  talks  with  the  same  person,  and  in  each  case  he 
got  all  the  ice  he  ordered.  The  ninth  exception  was  to  the  refusal 
to  strike  out  that  evidence.  In  Murphy  v.  Jack,  142  N.  Y.  215,  40 
Am.  St.  Rep.  590,  36  N.  E.  882,  which  was  an  application  to  vacate 
an  attachment  which  had  been  issued  on  an  affidavit  made  on  in- 
formation over  the  telephone,  the  court  said:  'There  would  be  no 
objection  to  the  information  having  been  conveyed  through  the 
medium  of  the  telephone,  if  it  had  been  made  to  appear  that  the  affi- 
ant was  acquainted  with  the  plaintiff  and  recognized  his  voice;  or  if 
it  had  appeared,  in  some  satisfactory  way,  that  he  knew  it  was  the 
plaintiff  who  was  speaking  with  him.'  In  Wolfe  v.  Missouri  Pac.  By. 
Co.,  97  Mo.  473,  10  Am.  St.  Rep.  331,  11  S.  W.  49,  3  L.  R.  A.  539,  it 
was  held  that  a  conversation  by  telephone  between  a  witness  and 
another  person  in  the  private  office  of  a  party  is  not  inadmissible 
because  the  witness  does  not  identify  the  voice  of  the  other  person 
as  that  of  the  party  or  his  clerk.  Barclay,  J.,  said:  'When  a  person 
places  himself  in  connection  with  the  telephone  system  through  an 
instrument  in  his  office,  he  thereby  invites  communication  in  rela- 
tion to  his  business  through  that  channel.  Conversations  so  held  are 
as  admissible  in  evidence  as  personal  interviews  by  a  customer  with 
an  unknown  clerk  in  charge  of  an  ordinary  shop  would  be  in  rela- 
tion to  the  business  therein  carried  on':  See,  also,  ^Missouri  Pac.  Ry. 
Co.  v.  Ileidcnheimer,  82  Tex.  201,  27  Am.  St.  Rep.  861,  17  S.  W. 
GOS;  General  Hospital  See.  v.  New  Haven  Rendering  Co.,  79  Conn. 
.'81,  118  Am.  St.  Rep.  173.  65  Atl.  lOG.'j;  Kansas  City  Star  Co.  v. 
Standard  Warehouse  Co.,  123  Mo.  App.  13,  99  S.  W.  76-1;  Godair 
v.  Ham  Nat.  Bank,  225  111.  572,  116  Am.  St.  Rep.  172,  80  N.  E.  407; 
Jones  on  Evidinee,  sec.  210;  Wigmore  on  Evidence,  sec.  2]~)~).  The 
latter  says:  'Xo  one  has  ever  contended  that,  if  the  person  first  eall 
ing  up  is  the  very  one  to  be  identified,  his  mere  puriiovting  to  be  A 
is  sufficient,  any  more  than  the  mere  inir[)orting  signature  of  .\  to  a 
1(  tter  would  be  sufficient:  Ante.  sec.  214S.  The  only  case  practically 
]iresented,  therefore,  is  tiiat  of  B's  calling  up  A,  and  being  answere  I 
by  a  person  purporting  to  be  A.  There  is  much  to  be  s;iid  for  tlie 
circumstantial  trustworthiness  of  mercantile  custom  (ante,  sec.  95), 
by  wiiich,  in  average  experience,  the  numbers  in  the  teh  phone  direc- 
tory do  correspond  to  the  stated  names  and  addresses,  and  tlie  opera- 
tors do  call  u[i  the  correct  number,  and  the  person  called  does  iu 
fact  answer.  These  cireumsrances  suffice  fdr  sonic  reliance  in  mer- 
cantile affairs;  and  it  would  seem  safe  enouirh  to  treat  them  in  law 
as  at  least  sullicient  evidence  to  go  ti)  the  Jury,  just  as  ti>stii:!'ny 
bused   on   prices   current  is   received:    Ante,   sec.    719.     This    view    has 
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received  some  judicial  support.'  The  author  then  goes  on  to  con- 
sider tlie  case  where  the  antiphonal  speaker  docs  not  purport  to  be  a 
particular  person,  but  merely  some  member  of  the  office  staff  au- 
thorized to  make  a  contract  or  an  admission,  and  added:  'On  the 
princijile  above  sugf^ested  (tliough  not  with  the  same  force),  mer- 
cantile experience  may  well  suffice,  by  which  customarily  the  person 
who  is  in  fact  summoned  to  the  telephone  and  proceeds  to  conduct 
the  negotiation  is  prima  facie  a  person  authorized  to  do  so,  pre- 
cisely as  a  person  receiving  money  at  the  cashier's  desk  is  pre- 
sumably authorized  to  do  so.  Upon  this  point  there  is  little  judicial 
inclination  to  take  the  liberal  view.'  There  have  since  been  other 
decisions,  such  as  those  cite<l  above,  whicli  do  adopt  such  view,  and 
we  think  correctly.  As  it  is  a  cliaracter  of  evidence  that  might  be 
used  improncrly,  courts  should  be  careful  in  the  application  of  the 
rule.  In  this  case  we  have  no  difficulty  in  sustaining  the  rulings  of 
the  lower  court." 

When  one  is  connected  by  telephone  with  the  place  of  business  of 
one  with  whom  he  desires  to  converse,  and  is  answered  by  some  one 
assmnin.'jr  to  be  such  ]>erson,  it  will  be  presumed  tliat  he  is  such  per- 
son even  tliongli  the  first  party  is  not  acquainted  with  his  voice.  It 
is  on  tiic  same  theory  that  if  a  letter  is  ]iro]ier]y  stamjied,  directed 
and  deposited  in  tlie  postoffiee,  it  is  presumed  to  have  been  received 
by  the  party  to  whom  it  is  addressed:  Guest  v.  H:iniiibal  etc.  Ry. 
Co.,  77  Mo.  A]i]i.  2.38.  But  the  presumption  that  the  person  assum- 
ing to  be  a  certain  individual  in  answering  a  telcplione  call  is  the 
])erson  assumed  may  be  overcome  by  proof  to  tiie  contrary:  Globe 
Printing   Co.   v.    Stahl,   23   Mo.    App.   4.51. 

"Where  a  person  is  connected  by  telephone  with  a  certain  office,  such 
as  a  railway  office,  and  converses  with  tlic  person  on  the  other  end 
of  the  line  in  regard  to  a  business  matter,  tlie  fact  that  he  cannot 
state  the  name  of  the  person  who  answered  his  message,  nor  that  he 
was  an  agent  of  the  person  or  company  with  whom  he  desired  to 
transact  business  o\'er  tlie  telei)hone,  does  not  affect  tlie  comjietency 
of  the  testimony  where  lie  recognizes  the  voice  as  that  of  an  em- 
jiIo}'e  with  wli(iin  he  had  previously  transacted  business  at  that  of- 
fice over  the  telephone.  The  inability  to  give  the  name  of  the 
jterson  boars  on  the  weight  of  his  testimony  rather  than  its  admis- 
sibility: Missouri  Pac.  Ry.  Co.  v.  Ileidenheimer,  S2  Tex.  19.1,  27  Am. 
!~lt.  Rep.  S<il,  17  S.  W.  (30S.  In  other  words,  a  business  conversa- 
tion over  the  tcle]ihone  with  a  person  who  responds  to  the  telephone 
but  is  not  known  to  the  person  calling  up  the  place  of  business,  and 
whose  voice  is  unknown  to  him,  is  similar  to  an  interview  of  the 
same  character  with  an  unknown  person  found  in  charge  of  a  place 
of  business.  Whether  tlic  pers(_)n  so  responding  to  the  telephone  was 
authorized  to  s;ieak  in  regard  to  the  matter  discussed  by  him  is  a 
question  for  the  jury:  Western  Union  Tel.  Co.  v.  Rowell,  153  Ala. 
295,  45   South.   73. 

Tn  Gent  ral  Hospital  Soc.  v.  New  Haven  Rendering  Co.,  79  Conn. 
5bi,    lis    Am.    St.    Rep.    173,   65    .\tl.    PJij5,   a    telephonic   conversation 
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between  an  employS  of  a  hospital,  who  was  in  charge  of  telephone 
calls,  and  a  person  purporting  to  be  connected  with  the  defendant 
asking  for  tlie  disfiatch  of  an  ambulance  to  defendant's  place  of  business 
for  two  men  who  had  been  severelj  burned  was  offered  in  evidence.  The 
court,  in  admitting  the  evidence,  said:  "This  testimony  was  plainly  ad- 
missible. A  conversation  by  teloplxme  between  an  agent  of  the  plaintiff 
at  its  oflico  with  a  person  in  the  ollice  of  tlio  defendant  speaking  for  the 
defendant,  unaccompanied  by  evidence  that  the  person  spealiing  for 
the  defendant  was  authorized  to  use  the  defendant's  telephone  for  the 
purpose  of  communicating  messages  from  the  ofiice  of  the  defend- 
ant, other  than  a  presumption  arising  from  the  use  of  the  defendant's 
telephone  in  the  defendant's  odice  and  tlie  course  of  business  and 
experience  necessarily  involved  in  the  use  of  this  instrumentality  for 
comnninic.'ition,  is  prima  facie  admissible  for  any  purpose  that  a 
convcrs;ition  with  a  person  at  the  olTice  of  the  defendant,  who  is 
apparently  in  cliarge  of  the  office  as  the  defendant's  representative, 
would  be  admissible:  Rock  Island  &  P.  Ry.  Co.  v.  I'otter,  36  111.  App. 
590;  Rerd  v.  Burlington  etc.  Ry.  Co.,  72  Iowa,  166,  2  Am.  St.  Rep 
213,  33  X.  W.  451;  %'oUe  v.  Missouri  Pac.  Ry.  Co.,  97  Mo.  473,  10 
Am.  St.  IJep.  331,  11  S.  W.  49,  3  L.  R.  A.  539.  The  fact  that  a 
person  in  the  defendant's  office,  apparently  in  charge  as  its  repre- 
sentative, told  the  plaintiff  to  send  an  ambulance,  as  testified,  is  a 
fact  relevant   to   the   issues  raised   by  the  pleadings." 

When  both  the  plaintiff  and  defendant  testify  that  there  was  but 
one  conver.'iation  over  the  telephone  between  them,  and  agree  as  to 
the  substance  of  it  but  not  as  to  its  date,  it  is  immaterial  that  the 
jiarty  oft'ering  the  conversation  in  evidence  could  not  identify  tlie 
enijlove  of  the  other  party  who  answered  his  telephone  call:  Lin- 
coln Mill  Co.  V.  "Wissler  (Neb.),  95  N.  W.  857.  A  telephonic  con- 
versation between  a  bank  cashier  and  some  one  in  the  business  office 
of  a  commission  house  about  a  business  matter,  and  asking  whether 
certain  drafts  would  be  paid,  together  with  the  reply  that  they 
would,  is  admissible  although  the  casliier  does  not  know  with  whom 
he  was  talking:  Codnir  v.  Ham  Nat.  Bank,  225  111.  572,  116  Am.  St. 
Rep.  172,  80  N.  E.  4U7. 

Where  it  is  sou^^dit  to  prove  that  the  person  answering  the  tele- 
phone, tlmugh  unknown  to  the  person  calling  up  the  business  office, 
was  an  agent  duly  authorized  to  act  in  the  matter,  the  question  of 
the  adiuissil_>ility  of  the  evidence  of  the  telephonic  conversation  is 
affected  by  the  further  question  whether  there  is  sufficient  evidence 
of  agency  to  make  tlie  conversation  relevant  to  the  issues  in  the  case. 
As  has  been  shown,  the  weight  of  authority  allows  the  conversa- 
tion, when  had  with  a  person  who  responds  to  a  telephone  call  and 
assunus  to  act  in  the  matter,  to  be  admitted  in  evidence  for  what  it 
is  worth,  leaving  its  weight  to  be  determined  by  the  jury.  But  some 
courts  require  proof  of  very  strong  circumstances  showing  a  cus- 
tomary course  of  dealing  or  some  ratification  of  the  acts  of  the  per- 
son so  asMuiiing  to  act  as  agent  over  the  telephone.  A  few  courts 
Am.  St.  Rep.,  Vol.  127 — 35 
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have  rejected  such  conversations  under  circumstancea  where  they 
would,  under  the  rule  followed  in  most  courts,  have  been  allowed. 
The  following  cases  bear  particularly  on  this  phase  of  the  question. 

Where  the  issue  is  whether  the  defendant  authorized  a  certain  per- 
son to  buy  goods  and  have  them  charged  to  defendant,  and  the 
plaintiff's  agents  called  up  defendant's  office,  and  some  unknown  per- 
son, in  responding  to  the  telephone,  answered  that  the  defendant 
would  be  responsible  for  the  goods,  it  is  incumbent  on  the  plaintiff 
to  show  that  the  person  was  authorized  to  answer  such  questions: 
Oberman  Brewing  Co.  v.  Adams,  35  111.  App.  540.  In  a  somewhat 
similar  case  the  same  court,  in  referring  to  the  case  last  cited,  said 
with  reference  to  the  admissibility  of  such  a  conversation  with  a 
person  whose  voice  was  unknown  that:  "He  did  not,  therefore,  and 
does  not  know  whether  this  telephone  conversation  was  in  fact  held 
with  the  latter  or  not.  This  evidence  is  of  no  value,  therefore,  as 
proof  of  authority  to  Johnston  to  consent  to  the  modification  made 
by  Kimbark,  in  the  absence  of  any  proof  that  the  person  with  whom 
he  claims  to  have  talked  over  the  telephone  wire  had  authority  to 
act  for  appellee.  This  testimony  was  admitted  in  evidence  over  ap- 
pellee's objection.  It  may  be  conceded  to  be  as  admissible  as  would 
be  a  similar  conversation  held  with  an  unknown  clerk  at  appellee's 
place  of  business.  It  merely  tends  to  show  that  such  a  conversa- 
tion was  held  with  some  one  at  appellee's  office.  As  tending  to  show, 
however,  that  the  speaker  at  the  other  end  of  the  telephone  was  Mr. 
Maris,  as  Mr.  Johnston  supposed  he  was,  we  regard  the  evidence  as 
inadmissible  in  accordance  with  the  views  expressed  in  J.  Obermann 
Brewing  Co.  v.  Adams,  35  111.  App.  540." 

The  case  of  Conkling  v.  Standard  Oil  Co.,  138  Iowa,  596,  116  N. 
W.  822,  which  involved  a  question  of  warranty  alleged  to  have  been 
made  over  the  telephone,  is  one  with  facts  which  probably  occur 
quite  frequently.  The  conversation  was  admitted  in  evidence,  even 
though  the  witness  did  not  positively  identify  the  person  with  whom 
he  was  talking.  In  discussing  the  question,  the  court  said:  "Was 
tliere  competent  evidence  on  the  subject  of  express  warranty  suffi- 
cient to  take  the  case  to  the  jury?  Plaintiff  called  as  a  witness  one 
Campbell,  an  automobile  salesman,  and,  over  the  objection  of  defend- 
ant, he  was  allowed  to  testify  that  on  a  day  previous  to  the  trans- 
action in  question,  at  the  request  of  and  in  the  presence  of  plaintiff, 
he  called  up  the  office  of  defendant  by  telephone,  when  a  con- 
versation occurred  as  follows:  'Q.  Are  you  selling  Polar  Ice  Oil 
for  cooling  purposes  in  automobiles?  A.  Yes.  Q.  Do  you  recom- 
mend itf  A.  Yes.  Q.  Is  it  being  used  to  any  extent?  A.  Yes. 
Q.  Is  there  any  danger  from  fire?  A.  Xo.'  To  other  ques- 
tions the  witness  answered  that  he  did  not  know  who  was  talking 
at  the  other  end  of  the  line,  but  that  he  had  frequently  telephoned 
orders  to  the  office  of  defendant;  and,  referring  to  the  person  who 
answered  at  the  time  in  question:  'I  would  say  it  was  the  same  per- 
son.'    The  objection  made  to  this  testimony  was  that  any  statement 
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made  to  Campbell  was  incompetent  and  immatorial  nnrlfr  the  issues; 
that  it  did  not  appear  with  whom  the  conversation  was  had,  nor  that 
such  person  was  an  employe  of  defendant  authorized  to  make  repre- 
sentations. And  for  these  reasons  counsel  insist  that  the  evidence 
was  improperly  admitted  into  the  record,  and  should  not,  therefore, 
be  considered  in  determining  whether  or  not  a  case  had  been  made 
for  the  jury.  We  are  not  disposed  to  concede  merit  in  the  objec- 
tion. The  fact  that  the  conversation  was  carried  on  by  Campbell  is 
not  material.  To  all  intents  and  purposes  plaintiff  was  talking 
through  Campbell:  30  Am.  &  Eng.  Ency.  of  Law,  p.  150.  As  the  case 
stood  at  the  time  the  evidence  was  offered,  plaintiff  was  claiming 
that  defendant  was  holding  out  the  particular  brand  of  oils  as  suit- 
able and  safe  for  cooling  purposes,  and  clearly  enough  the  evidence 
was  addressed  to  proof  thereof.  Nor  is  the  fact  that  the  witness 
could  not  positively  identify  the  person  with  whom  he  was  talking 
necessarily  fatal  to  the  admissibility  of  the  evidence.  It  is  well 
settled  that,  where  otherwise  admissible,  telephone  conversations 
may  be  repeated  in  evidence.  'Conversations  so  held  are  as  admis- 
sible in  evidence  as  personal  interviews  by  a  customer  with  an  un- 
known clerk  in  charge  of  an  ordinary  shop  would  be  in  relation  to 
the  business  there  carried  on' :  Wolfe  v.  Missouri  Pacific  Ey.,  97  Mo.  473, 
10  Am.  St.  Eep.  331,  11  S.  W.  49,  3  L.  R.  A.  539;  27  Am.  &  Eng.  Ency  of 
Law,  p.  1091.  The  weight  to  be  accorded  to  such  evidence  is  an- 
other thing.  It  may  be  much  or  little,  as  the  jury  shall  attach 
credibility,  or  as  there  shall  be  other  evidence  tending  to  support  or 
contradict.  As  bearing  on  the  general  question  now  being  con- 
sidered, it  may  be  here  added  that  the  evidence  subsequently  intro- 
duced made  it  appear  that  there  was  employed  in  defendant's  office 
an  order  clerk  who  was  in  charge  of  the  telephone,  and  whose  duty 
it  was  to  attend  to  telephone  orders." 

In  an  action  against  a  carrier  for  a  negligent  failure  to  deliver 
freight,  such  as  livestock,  within  a  reasonable  time,  the  statement  of 
a  person  responding  to  a  telephone  call  addressed  to  the  agent  of  the 
railway  company  inquiring  whether  the  freight  had  arrived  is  ad- 
missible in  evidence,  as  showing  prima  facie  that  the  statement  came 
from  the  agent  of  the  company:  Eock  Island  etc.  R.  Co.  v.  Potter, 
36  111.  App.  590. 

In  the  case  of  Planters'  Cotton  Oil  Co.  v.  Western  Union  Tel.  Co., 
126  Ga.  621,  55  S.  E.  495,  6  L.  R.  A.,  N.  S.,  USD,  the  court,  though 
not  rejecting  evidence  of  a  telephonic  conversation  wliere  the  wit- 
ness recognizes  the  voice  of  the  person  on  the  other  end  of  the  tele- 
phone, laid  down  a  rule  which  requires  very  strict  proof  in  order  to 
establish  the  fact  that  the  person  on  the  other  end  of  the  telephone 
line   was   an   agent   of   the   party   to   be    charged   by   his    statements. 

The  action  was  one  for  damages  for  failure  to  deliver  a  telegram 
which  was  transmitted  to  the  telegraph  company  by  telephone.  The 
plaintiff  company  had  a  custom  of  transmitting  telegrams  to  the  de- 
fendant by  telephone.  The  court  said:  "The  message  intended  to 
be   sent   was   a  reply   to    a   message   from   Raveuel    &    Co.,    whidi    the 
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stenographer  testified  he  'had  received  over  the  telephone  from  the 
Western  Union  office.'  The  stenographer  testified  further:  'When  I 
called  up  the  telephone,  I  asked  for  the  Western  Union  Telegraph 
Company's  office.  On  such  occasions  I  always  ask,  "Is  that  the  West- 
ern Union  office?"  and  they  say,  "Yes,"  and  I  say,  "This  is  the  Plan- 
ters' Cotton  Oil  Co.  Take  a  message,"  and  they  take  down  the 
message;  he  repeated  it  back  to  me,  and  it  was  all  riglit.'  The  same 
witness  further  testified:  'I  knew  Mr.  Tetrea,  Mr.  Dcas,  and  Mr. 
Britton,  who  are  employed  in  the  Augusta  office  of  the  Western  Union 
Telegraph  Company.  On  the  day  I  sent  this  message  to  Ravenel  & 
Co.  I  did  not  talk  to  Mr.  Tretea  about  the  message,  nor  to  Mr. 
Britton,  so  far  as  I  know.  I  don't  know  who  it  was  I  telephoned 
the  message  to.  I  called  up  the  telephone,  and  the  person  at  the 
other  end  said  that  was  the  Western  Union  Telegraph  Company. 
Exce[)t  the  statement  that  came  to  me  over  the  phone  that  day,  T 
didn't  know  that  the  party  answering  worked  for  the  Western  Union 
Telegraph  Company.  I  didn't  recognize  the  voice  that  answered 
the  telephone  that  day.  It  was  a  voice  that  I  was  not  accustomed 
to  as  coming  from  the  telegraph  office.  The  person  seemed  rather 
slow  in  taking  the  message,  and  I  knew  that  it  was  not  Mr.  Tetrea, 
because  he  was  very  swift  in  taking  down  a  message,  and  I  had  to 
repeat  it  over  one  or  two  times.'  The  foregoing  is  substantially  the 
evidence  offered  by  the  plaintiff  referring  to  the  delivery  for  trans- 
mission of  the  message.  The  defendant  introduced  several  witnesses, 
but  they  did  not  strengthen  the  plaintiff's  case  upon  that  point. 
Among  them  were  employes  of  the  defendant  who  were  on  duty  the 
time  it  is  claimed  by  the  plaintiff  the  message  was  telephoned  from 
the  office  of  the  plaintiff  to  the  office  of  the  defendant,  and  each  of 
them  testified  that  he  did  not  receive  the  message  over  the  tele- 
phone. Upon  the  conclusion  of  the  evidence  the  court  directed  a 
verdict  in  favor  of  the  defendant.  The  plaintiff  made  a  motion  for 
a  new  trial,  which  was  overruled,  and  the  defendant  excepted,  as- 
signing  error    upon    that   judgment. 

"There  was  not  sufficient  evidence  to  support  a  verdict  for  the 
plaintiff.  The  stenographer  attempted  to  deliver  over  the  telephone 
the  message  intended  to  be  transmitted.  He  did  not  see  or  other- 
wise recognize  the  person  to  whom  he  was  speaking  over  the  tele- 
phone, and  it  was  impossible  for  him  to  say  in  fact  that  he  was 
conversing  with  the  agent  of  the  defendant.  He  did  not  know,  even, 
that  he  was  talking  into  any  telephone  in  the  office  of  the  defend- 
ant. His  whole  information  upon  that  point  was  based  upon  hearsay 
evidence,  which,  although  admitted  without  objection,  was  incom- 
petent to  prove  the  fact:  See  Eastlick  v.  Southern  Ry.  Co.,  116  Ga. 
48,  42  S.  E.  499.  The  telephone  operator  may  not  have  connected 
him  with  the  Western  Union  office.  If  such  connection  was  in  fact 
made,  the  higher  and  better  evidence  would  have  been  the  testi- 
mony of  the  operator  of  the  telephone  company.  There  is  no  proof 
that  the  person  who  answered  the  plaintiff's  agent  at  the  other  end 
of  the  line  was  defendant's  agent.     The  sayings  of  that  person,  un- 
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der  the  repeated  rulings  of  this  court  and  the  well  settled  law,  would 
not  be  admissible  against  the  defendant  until  the  fact  of  agency  had 
been  established.  There  was  nothing,  therefore,  to  show  that  the 
plaintiff's  stenographer  communicated  with  either  the  telegraph  office 
or  any  agent  of  the  defendant  in  that  office.  The  plaintiff  wholly 
fails  to  show  a  delivery  of  the  message  to  the  defendant,  and  there 
is  no  theory  upon  which  the  defendant  could  be  held  responsible  for 
the  damages  claimed." 

The  decision  of  the  court  in  Young  v.  Seattle  Transfer  Co.,  33  "Wash. 
225,  99  Am.  St.  Rep.  942,  74  Pac.  375,  63  L.  R.  A.  988,  was  very 
much  along  the  same  lines  as  that  of  the  Georgia  court.  The  action 
was  one  for  the  recovery  of  the  value  of  a  trunk  and  its  contents 
alleged  to  have  been  stored  with  defendant.  The  opinion  of  the 
court  states  the  transaction  as  follows:  "At  the  trial  the  circumstances 
regarding  such  communications  were  related  by  Ramsey  in  his  di- 
rect examination  in  tlie  following  language:  'I  rang  up  the  Seattle 
Transfer  Company,  and  told  them  to  send  up  and  get  Mr.  Young's 
trunk  at  the  Yesler  house,  where  we  were  rooming,  and  take  it  down 
and  put  it  in  storage  for  Mr.  Young,  and  somehow  they  didn't  send 
up  for  the  trunk  that  day;  so  when  I  went  back  to  my  room  that 
night  I  found  the  trunk  hadn't  been  sent  for;  so  the  following  day 
I  telephoned  again  to  the  Seattle  Transfer  Company,  and  told  them  I 
would  like  for  them  to  send  up  and  get  that  trunk  right  away;  that 
I  wanted  to  move,  and  would  like  for  them  to  take  care  of  it;  and 
they  said  they  would  send  a  man  up  to  attend  to  it  that  day.  So 
when  I  went  back  home  that  evening  I  found  the  trunk  had  been 
called  for  and  taken  away.'  This  witness  also  testified  in  this  con- 
nection, in  response  to  questions  propounded  by  respondent's  counsel, 
in  the  following  manner:  'Q.  You  don't  know,  of  course,  who  it  was 
at  the  other  end  of  the  line  that  you  were  talking  to?  A.  No,  I 
do  not.  Q.  How  did  you — just  explain  to  the  jui^  what  you  did, 
now,  about  reaching  the  office  of  the  Seattle  Transfer  Company. 
A,  Well,  I  did  in  that  case  the  same  as  I  would  do  in  any  other — 
just  simply  looked  up  the  number  in  the  directory,  and  rang  up  and 
inquired  if  that  was  the  Seattle  Transfer  Company.  Q.  What  reply 
did  you  get?  A.  They  replied  that  it  was.  So  then  I  requested  them 
to  send  up  and  get  the  trunk.'  Ramsay,  on  cross-examination,  tes- 
tified that  he  telephoned  from  Newhall's  store  downtown  in  Seattle 
each  time;  that  he  did  not  recognize  the  voice  of  the  person  ad- 
dressed at  either  time;  that  he  did  not  recollect  the  number  of 
the  telephone  he  called  up,  and  did  not  know  who  took  the  trunk 
away  from  the  house.  Mrs,  Emma  Gagle,  who  lived  at  the  Yesler 
residence  at  the  time,  testified:  'I  know  that  the  trunk  was  takeu 
from  the  Yesler  residence.  I  don't  know  the  party's  name  who  took 
it,  but  I  do  know  it  was  an  expressman.  I  don't  know  wliere  the 
trunk  was  taken.'  No  check  or  receipt  for  the  trunk  was  ever  asked 
for  or  received  by  Ramsay  or  Mrs.  Gagle  from  the  appellant  or 
the  expressman  who  removed  the  trunk.  Tlie  resjiondent  at  that 
time    was    in    Alaska Ou    behalf    of    appcllaut    the    tectiniuuy 
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tended  to  show  that  no  record  was  ever  made  with  reference 
to  the  trunk;  that  thorough  search  was  had  and  no  trace  of  it 
or  its  contents  could  be  found;  that  the  company,  in  the  month  of 
August,  1898,  did  an  extensive  storage  and  transfer  business;  that 
mistakes  had  sometimes  occurred  in  handling  merchandise;  that  the 
three  witnesses  examined  on  behalf  of  appellant,  who  were  at  that 
time  agents  and  officers  of  the  transfer  company,  had  no  knowledge 
or  recollection  of  the  comnuinications  over  the  telephone  alleged  to 
have  been  made  by  Kamsay;  witness  Shepard  testifying,  that  in  the 
month  of  August,  1898,  he  was  clerk  in  the  office  of  appellant  com- 
pany, that  it  was  his  business  to  receive  orders  communicated  over 
the  telephone,  and  that  while  he  happened  to  be  out  of  the  office 
attending  to  the  company's  affairs  some  one  else  might  answer  calla 
at  the  telephone."  The  court,  in  discussing  the  rule  applicable  to  the 
above  state  of  facts,  said:  "When  material  to  the  issues,  communica- 
tions through  the  medium  of  the  telephone  may  be  shown  in  the 
same  manner,  and  with  like  effect,  as  conversations  had  between 
individuals  face  to  face,  but  the  identity  of  the  party  sought  to  be 
charged  with  a  liability  mus.t  be  established  by  some  testimony, 
either  direct  or  circumstantial.  It  is  not  always  necessary  that  the 
voice  of  the  party  answering,  or  of  either  party,  for  that  matter,  be 
recognized  by  the  other  in  such  conversations,  but  the  identity  of  the 
person  or  persons  holding  the  conversation,  in  order  to  fix  a  liability 
upon  them  or  their  principals,  must  in  some  manner  be  shown.  To 
hold  parties  responsible  for  answers  made  by  unidentified  persons, 
in  response  to  calls  at  the  telephone  from  their  offices  or  places  of 
business  concerning  their  affairs,  opens  the  door  for  fraud  and  im- 
position, and  establishes  a  dangerous  precedent,  which  is  not  sanc- 
tioned by  any  law  or  principle  of  ethics  of  which  we  are  aware.  A 
party  relying  or  acting  upon  a  communication  of  that  character  takes 
the  risk  of  establishing  the  identity  of  the  person  conversing  with 
him  at  the  other  end  of  the  line. 

"The  able  counsel  for  respondent  argue  that  the  case  at  bar  pre- 
sents the  question  as  to  the  weight  of  evidence — that  the  jury  having 
found  in  respondent's  favor  on  these  issues,  the  court  will  not  inter- 
fere. On  that  branch  of  the  case,  relating  to  communications  over 
the  telephone  as  evidence,  our  attention  is  directed  to  25  American 
and  English  Encyclopedia  of  Law,  first  edition,  885,  where  the  fol- 
lowing language  is  used:  'There  may  be  cases,  however,  ^in  which  the 
fact  that  the  voice  is  not  recognizable,  and  that  neither  party  can  be 
absolutely  sure  of  the  identity  of  the  person  conversing  with  him, 
may  necessitate  the  application  of  exceptional  rules.'  ....  In  the 
controversy  at  bar  appellant  does  not  question  the  admissibility  of 
Eamsay's  alleged  conversations  over  the  telephone  with  reference  to 
the  trunk,  but  contends  that  they  fail  to  connect  appellant  with  the 

transaction The    jury    was    permitted    to    guess,    and    base    its 

findings  thereon,  that  some  agent  or  employe  of  the  appellant  answered 
witness  Eamsay's  communications,  or  at  least  one  of  them;  that  in 
pursuance    thereof    an    employe    of    the    transfer    company,    who    was 
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unknown  and  unidontificd  by  the  testimony,  called  and  removed  the 
trunk  from  the  Yeslcr  residence.  This  ii  not  a  question  as  to  the 
weight  of  evidence,  but  one  of  failure  of  jiroof  on  material  issues 
tendered  by  respondent  and  denied  by  appellant.  A  verdict  based 
on  such  considerations  cannot  stand." 

We  do  not,  however,  apprehend  that  the  rules  for  determining 
whether  a  person  responding  to  a  telephone  call  is  a  duly  authorized 
agent  are  any  different  in  the  case  of  a  telephonic  conversation  than 
in  any  form  of  communication,  except  that  it  may  be  more  difficult 
to  prove  the  fact  of  agency  in  the  case  of  a  telojihonic  conversation 
with  an  unknown  person. 

d.  What  Constitutes  Sufficient  Proof  of  Identity  of  Participants  in 
Telephonic  Conversation. — Identity  may  be  established  by  means  of 
hearing  or  other  circumstances  as  readily,  though  possibly  not  with 
the  same  certainty,  as  by  sight:  Shawyer  v.  Chamberlain,  113  Iowa, 
742,  86  Am.  St.  Rep.  411,  84  N.  W.  661.  Where  a  witness  testifies 
that  he  conversed  with  a  certain  person  over  the  telephone,  it  clearly 
implies  that  he  recognized  his  voice:  Gait  v.  Woliver,  103  111.  App. 
71;  State  v.  Usher,  136  Iowa,  606,  111  N.  W.  811.  The  testimony  of 
a  witness  that  he  recognized  defendant's  voice  over  the  telephone  is 
sufficient  identification  to  justify  the  admission  of  the  conversation 
in  evidence:  Lord  Electric  Co.  v.  Morrill,  178  Mass,  304,  59  N.  E. 
807.  In  Murphy  v.  Jack,  142  N.  Y.  215,  40  Am.  St.  Rep.  590,  36 
N.  E.  882,  the  court  said:  "There  would  be  no  objection  to  the  in- 
formation having  been  conveyed  through  the  medium  of  the  tele- 
phone, if  it  had  been  made  to  appear  that  the  affiant  was  acquainted 
with  the  plaintiff,  and  recognized  his  voice;  or  if  it  had  appeared  in 
some  satisfactory  way  that  he  knew  it  was  the  plaintiff  who  was 
speaking  with  him.  None  of  these  facts,  however,  were  averred. 
There  was  absolutely  nothing  upon  which  the  judge  could  pass  to 
show  that  it  was  the  plaintiff  who  was  speaking,  and  not  some 
undisclosed  person,  who,  in  the  plaintiff's  name,  furnished  to  the 
attorney  the  information  made  use  of.  The  perfection  to  which  the 
invention  of  the  telephone  has  been  brought  has  immensely  facili- 
tated the  intercommunication  of  individuals  at  distant  points,  and 
inasmuch  as  the  voice  of  the  speaker  is  heard  in  most,  if  not  in  all, 
cases,  the  identification  of  the  speaker  should  be  possible.  The  very 
facility  of  communication  and  of  identification  permits,  and  there- 
fore imposes  a  duty  upon,  the  party  who  invokes  judicial  action  upon 
the  strength  of  information  so  received,  to  state  his  knowledge,  or 
his  grounds  for  believing,  that  it  actually  came  from  the  party  re- 
quired to  furnish  it." 

But  a  telephonic  conversation  may  be  repeated  in  evidence  where 
otherwise  admissible,  though  witness  did  not  identify  positively  the 
person  with  whom  he  had  the  conversation,  since  that  goes  merely 
to  its  weight:  Conkliug  v.  Standard  Oil  Co.,  138  Iowa,  596,  116  N.  W. 
822. 

The  recognition  of  the  voice  is  not  an  exclusive  method  of 
identifying  a  person  participating  in  a  telephonic  conversation.     The 
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surrounding  circumstances  may  be  taken  into  consideration:  Godair 
V.  Ham  Nat.  Bank,  225  111.  572,  116  Am.  St.  Rep.  172,  80  N.  E.  407; 
Barrett  v.  Magner,  105  Minn.  118,  ante,  p.  531,  117  N.  W.  245;  Wolfe 
V.  Missouri  Pac.  Ry.  Co.,  97  Mo.  473,  10  Am.  St.  Rep.  331,  11  S.  W. 
49,  3  L.  R.  A.  539;  People  v.  McKane,  143  N.  Y.  455,  38  N.  E.  950. 
Thus  where  it  was  understood  that  plaintiff's  agents  would  call  up 
defendant  over  the  telephone  in  regard  to  a  certain  transaction  in  a 
few  days,  and  in  a  few  days  he  was  called  up  by  some  one  in 
relation  to  the  matter,  who  in  a  subsequent  personal  conversation 
held  pursuant  to  the  telephonic  conversation  admitted  he  was  the 
party  who  had  telephoned,  the  identification  is  sufficient:  Deering  v. 
Shumpik,  67  Minn.  348,  G9  N.  W.  10S8.  In  a  suit  against  a  corpora- 
tion to  recover  the  amount  of  a  bill  for  newspaper  advertising,  it  is 
proper,  on  an  issue  of  proper  authorization  for  the  insertion  of  the 
advertisement,  to  permit  a  member  of  plaintiff's  office  force  to  tes- 
tify that  some  unknown  person  called  up  over  the  telephone  and 
asked  about  the  advertisement  "we  are  putting  in,"  where  the  per- 
son, on  being  asked  what  connection  he  had  with  it,  replied  that  he 
was  president  of  the  company  Avhich  was  having  the  advertisement 
inserted.  The  evidence  should,  however,  be  given  only  such  weight 
as,  under  the  circumstances  of  the  case,  the  jury  think  proper:  Kan- 
sas City  Star  P.  Co.  v.  Standard  "Warehouse  Co.,  123  Mo.  App.  13, 
99  S.  W.  765.  And  where  a  witness  secures  telephonic  connectioa 
with  the  place  of  business  of  a  party,  and  someone  answers  stating 
that  the  individual  wanted  is  outside  but  will  be  called  in,  and  very 
soon  thereafter  another  voice  answered  and  a  conversation  takes 
place  concerning  a  business  transaction  of  the  same  teaor  as  one 
which  occurred  a  few  days  previous  in  a  personal  conversation  be- 
tween the  same  parties,  the  evidence  is  admissible:  Barrett  v.  Mag- 
ner, 105  Minn.  US,  ante,  p.  531,  117  N.  W.  245. 

An  identification  of  a  voice  over  the  telephone  by  one  who  had 
only  heard  the  voice  of  the  person  once  before,  and  tlieu  over  the 
telephone,  was  raised  in  Dunham  v.  McMichael,  214  i'a.  -iSu,  63  Atl. 
1007.  The  action  was  one  by  a  wife  for  alienation  of  her  husband's 
affections.  The  plaintiff  sought  to  show  that  defendant  made  certain 
admissions  over  the  teleplione,  and  sought  to  prove  the  conversation 
by  her  son,  who  stood  by  and  overheard  tlie  conversation.  The  son 
did  not  know  defendant,  but  claimed  to  have  heard  iier  voice  over 
the  telei)lione  on  a  previous  occasion.  The  ek-fendant  admitted  hav- 
ing had  a  conversation  over  the  telephone  but  denied  remembering 
when  it  had  occurred.  The  court  refused  to  admit  tlie  conversation 
in  evidence,  saying:  "It  is  a  well-reeognized  rule  of  evidence  that 
testimony  may  be  rejected  wliich  appears  to  be  founded  on  data 
BO  scanty  tliat  the  witnesses'  alleged  inferences  from  tlicm  may  be 
pronounced  either  absurd  or  extreme.  The  claim  of  the  witness  that 
he  knew  one  of  the  parties  of  the  conversation  was  the  defendant 
is  absurd  on  its  face;  the  inference  from  all  the  proved  faets  that 
defendant  was  one  of  the  parties  to  it  would  be  too  extreme  to  en- 
title it  to  acceptance." 
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But  evidence  of  a  conversation  over  the  telephone  with  the  defend- 
ant was  admitted  in  a  homicide  case  in  New  York,  although  the 
witness  was  not  acquainted  at  the  time  with  defendant's  voice  but 
became  so  subsequently:  People  v.  Strollo,  191  N.  Y.  42,  83  N.  E.  573. 

e.  Burden  of  Proof  of  Identity. — A  person  whose  sole  cause  of 
action  is  his  reliance  and  action  taken  upon  a  telephonic  communica- 
tion has  the  burden  of  proof  to  establish  the  identity  of  the  person 
suu<;ht  to  be  charged  as  the  person  conversing  with  him  at  the  other 
end  of  the  telephone  line,  and,  in  the  absence  of  his  establishing  such 
identity,  his  case  must  fall  for  failure  of  proof:  Young  v.  Seattle 
Transfer  Co.,  33  Wash.  225,  99  Am.  St.  Rep.  942,  74  Pac.  375,  63  L. 
R.  A.  98S.  But  the  mere  fact  that  a  conversation  is  by  means  of 
a  telephone  docs  not  place  any  greater  burden  of  proof  on  the  party 
introducing  it  than  that  involved  in  any  other  oral  contract.  "Fn 
either  case  the  accuracy  or  inaccuracy  of  remembrance  of  the  lan- 
guage used,  and  the  inherent  probability  or  improbability  of  the 
respective  versions  of  the  conversation,  are  the  essential  elements  to 
be  considered  by  a  jury  in  reaching  a  determination":  Herendeeu 
Mfg.  Co.  v.  Moore,  66  N.  J.  L.  74,  48  Atl.  525. 

III.     Testimony  of  Bystanders  as  to  the  Tenor  of  a  Telephonic  Con- 
versation. 

Testimony  of  persons  present  as  to  what  they  heard  a  person  say 
over  a  telephone  in  ordering  merchandise  is  admissible  on  behalf  of 
such  person  in  an  action  by  the  seller  for  the  price:  Snively  v. 
Colburn,  78  111.  App.  93.  Where  it  is  admitted  that  the  plaintiff  and 
defendant  had  a  telephonic  conversation  at  a  certain  time,  a  by- 
stander may  testify  to  what  he  heard  said  by  the  party  on  the  end 
of  the  line  of  the  telephone  where  he  was,  even  though  he  did  not 
hear  the  replies  or  even  know  who  was  talking  on  the  other  end  of 
the  line:  Miles  v.  Andrews,  153  111.  267,  38  N.  E.  644.  In  a  similar 
case  in  Massachusetts  the  court,  in  McCarthy  v.  Peach,  ISO  Mass.  67, 
70  N.  E.  1029,  said:  "We  think  that  the  evidence  was  rightly  ad- 
mitted. The  analogies  furnished  by  conversations  between  parties 
through  an  interpreter  and  conversations  in  a  loud  tone  by  one  party 
and  a  whisper  by  the  other  are  not  altogether  complete.  In  such 
cases  a  third  party  who  testifies  to  more  or  less  of  the  conversation, 
as  the  case  may  be,  is  in  the  presence  of  the  persons  whose  conversa- 
tion he  undertakes  to  repeat,  and  therefore  has  personal  knowlodir^' 
in  respect  to  the  parties  to  the  conversation,  though  he  may  not  hear 
or  understand  all  that  is  said  by  the  principals.  In  the  present  case 
the  witness  had  no  personal  knowledge  as  to  tlie  idei.tity  of  the  other 
party  to  the  alleged  conversation,  or  that  there  was  any  other  party, 
or,  if  there  was,  that  he  heard  what  the  plaintiff  purported  to  say 
to  him.  It  is  not  contended  that  the  mere  fact  that  the  conversation 
was  over  a  telephone  rendered  what  the  witness  testified  to  incom- 
petent: Lord  Electric  Co.  v.  Morrill,  178  Mass.  304,  59  X.  E.  Su7. 
The  evidence  that  was  admitted  cannot  be  rcgnrdcd  as  hearsav  evi- 
dence, or  declarations  made  by  the  plaintiff  in  his  own  interest,  sim- 
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ply  because  the  witness  did  not  know  of  his  own  knowledge  that  the 
other  party  to  the  alleged  conversation  was  the  defendant,  or  that 
there  was  any  party,  or  that  the  defendant  heard  what  purported 
to  be  said  to  him.  If  the  alleged  conversation  took  place  as  the 
plaintiff  testified  it  did,  then  what  the  plaintiff  said  was  admissible 
as  a  part  of  it.  Whether  it  did  take  place  as  alleged,  or  was  fic- 
titious, was  a  question  of  fact  for  the  jury.  It  could  not  be  ruled, 
as  matter  of  law,  that  there  was  no  evidence  of  a  conversation 
between  the  plaintiff  and  defendant  of  which  what  was  testified  to 
by  the  witness  constituted  a  part:  See  Miles  v.  Andrews,  153  111. 
262,  38  N.  E.  644;  Sullivan  v.  Kuykendall,  82  Ky.  483,  56  Am.  Rep. 
901;  Oskamp  v.  Gadsden,  35  Neb.  7,  37  Am.  St.  Rep.  428,  52  N.  W. 
718,  17  L.  R.  A.  440;  Wolfe  v.  Missouri  Pacific  Ry.  Co.,  97  Mo.  473, 
10  Am.  St.  Rep.  331,  11  S.  W.  49,  3  L.  R.  A.  539." 

But  evidence  of  what  a  person  on  one  end  of  a  telephone  line 
stated  to  a  bystander  as  the  tenor  of  what  was  said  to  him  by  the 
party  on  the  other  end  of  the  telephone  line  is  not  admissible:  Ger- 
man Sav.  Bank  v.  Citizens'  Bank,  101  Iowa,  530,  63  Am.  St.  Rep. 
399,  70  N.  W.  769. 

IV.  Testimony  of  Telephone  Operator  a^  to  the  Conversation. 
An  operator  of  a  telephone  station  called  upon  to  conduct  a  cor- 
versation  between  two  parties  becomes  thereby  the  agent  of  botli. 
and  what  he  repeats  to  one  as  being  said  by  the  other  is  admissible 
in  evidence  against  the  latter,  and  is  not  hearsay.  It  is  competent 
because  it  is  the  declaration  of  an  agent  made  during  the  progret^.s 
of  a  transaction  in  which  he  represents  his  principal:  Oskamp  v. 
Gadsden,  35  Neb.  7,  37  Am.  St.  Rep.  428,  52  N.  W.  718,  17  L.  E.  A. 
440;  Sullivan  v.  Kuykendall,  82  Ky.  483,  56  Am.  Rep.  901. 

V.  Testimony  of  Third  Persons  Using  the  Telephone  for  Another 
Who  Stands  by  During  Conversation. 
A  person  may,  of  course,  have  someone  else  act  as  his  agent  in 
using  a  telephone:  Conkling  v.  Standard  Oil  Co.,  138  Iowa,  596,  110 
N.  W.  822.  Hence,  a  conversation  over  the  telephone  is  not  mere 
hearsay  because  the  actual  conversation  was  conducted  by  one  who 
reported  it  to  the  person  in  whose  interest  it  took  place  and  who  was 
standing  by,  where  it  is  admitted  there  was  such  a  conversation: 
Nebraska  Nat.  Bank  v.  Burke,  44  Neb.  234,  62  N.  W.  452;  Heren- 
deen  Mfg.  Co.  v.  Moore,  66  N.  J.  L.  74,  48  Atl.  525.  A  contrary  view 
has  been  expressed  in  Georgia:  Wilson  v.  Coleman,  81  Ga.  297,  6 
S.  E.  C93. 

VI.     Use  of  Telephone  for  Miscellaneous  Purposes. 

a.  Giving  of  Notices  and  Taking  of  Acknowledgments. — A  notice 
given  by  telephone  is  verbal  and  insufficient  under  a  statute  which 
requires  the  notice  to  be  given  in  writing:  In  re  Shier's  Estate,  35 
S.  C.  417,  14  S.  E.  931. 

In  C.  C.  Thompson  etc.  Co.  v.  Appleby,  5  Kan.  App.  680,  48  Pac. 
933,  it  was  sought  to  charge  an  indorser  of  a  promissory  note  with  lia- 


July,  1908.]  Barrett  v.  Maoner.  555 

bility  by  a  notice  of  dishonor  given  by  telephone.  The  court  laid 
down  the  rule  that  in  order  to  charge  such  a  liability  by  telephone 
it  must  clearly  appear  that  the  person  responding  was  the  indorser 
himself,  and  where  the  only  evidence  of  the  giving  of  such  notice 
was  the  testimony  of  a  witness  that  he  called  up  the  office  of  the 
iudorser,  and  did  not  know  whether  or  not  it  was  the  indorser  or  his 
bookkeeper,  or  either  of  them,  that  responded,  it  is  not  sufficient 
evidence  that  notice  of  dishonor  was  given.  The  court  declared: 
"Following  comparatively  recent  decisions  of  the  highest  courts  in 
several  states,  and  on  principle,  we  should  not  hesitate  to  hold 
that  business  communications  or  notices  over  the  telephone  are  a.s 
binding  as  if  the  telegraph  or  mails  were  used,  and  that  ordinarily  a 
prima  facie  case  can  be  made  out,  notwithstanding  there  is  no  proof 
that  the  one  sending  the  notice,  or  relying  upon  it  in  the  action,  knew 
the  person  receiving  and  answering  the  message  was  the  identical 
person  for  whom  it  was  intended,  provided  it  be  shown  that  both 
telephones  are  connected  with  the  central  telephone  office,  and  that 
the  proper  number  was  called  for,  connection  made,  and  response 
received  upon  its  being  called:  Reed  v.  Burlington  etc.  Jiy.  Co.,  72 
Iowa,  1G6,  2  Am.  St.  Rep.  243,  33  N.  W.  451;  Missouri  Pac.  Ry.  Co.  v. 
Jleidenhcimer,  83  Tex.  195,  27  Am.  St.  Rep.  861,  17  S.  W.  GOB;  Wolfe 
V.  Missouri  Pac.  Ry,  Co.,  97  Mo.  473,  10  Am.  St.  Rep.  331,  11  S.  W. 
49,  3  L.  R.  A.  539,  The  cases  cited  by  counsel  for  plaintiff  in  error 
clearly  declare  that  the  use  of  this  modern  means  of  communication 
is  to  be  recognized  and  welcomed  by  the  courts,  as  well  as  by  the 
business  interests  of  the  cities.  But  the  doctrine  of  these  cases 
lannot  be  applied  in  any  general  way.  The  facts  of  each  case  must 
be  considered." 

The  validity  of  an  acknowledgment  of  a  deed  by  telephone  arose 
in  the  case  of  Banning  v.  Banning,  80  Cal.  271,  13  Am.  St.  Rep.  156, 
-2  Pac.  210.  The  acknowledgment  was  sought  to  be  avoided  on  the 
ground  that  the  person  acknowledging  it  was  at  the  time  the  notary 
U)ok  it  some  three  miles  distant  from  and  communicated  with  him 
and  he  with  her  by  telephone  only.  The  court  disposed  of  the  ques- 
tion as  follows:  "It  is  admitted  that  the  certificate  of  the  notary  is 
in  due  form;  and  it  is  not  alleged  or  pretended  by  the  defendant  that 
she  did  not  voluntarily  sign  and  deliver  the  deeds;  nor  that  she  did 
not  voluntarily,  and  without  the  hearing  of  her  husband,  acknowlcdj,fe 
the  execution  of  them  through  the  telephone,  after  having  been  in- 
formed by  the  notary  of  their  contents;  nor  that  any  deception  or 
fraud  was  practiced  to  induce  her  to  execute  the  deeds;  nor  even  that 
the  plaintiffs  had  notice  of  the  manner  in  which  it  is  alleged  that  she 
aeknowledgcd  the  execution  through  the  telephone.  These  particulars 
are  not  stated  for  the  purpose  of  maintaining  that,  under  any  cir- 
cumstances, an  acknowledgment  of  a  deed  may  be  taken  through  a 
telephone,  but  for  the  sole  purpose  of  showing  that  there  is  no  pre- 
tense of  fraud,  duress  or  mistake."  The  court  then  considered  the 
authorities  bearing  on  the  question  whether  a  certificate  of  acknowl- 
edgment of  a  deed  by  a   married   woman  can  be   contradicted  collat- 
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erally,  and  having  reached  the  conclusion  that  such  a  certificate  could 
not  be  so  assailed  otherwise  than  by  proving  fraud,  sustained  the 
deed  and  acknowledgment.  Hence,  it  follows  that  an  acknowledg- 
ment by  telephone  followed  by  a  certificate  in  proper  form  is  good 
under  all  circumstances  unless  vitiated  by  fraud. 

b.  Obtaining  Information  to  be  Used  as  Basis  for  an  Affidavit  or 
for  the  Discharge  of  Jury. — If  an  affidavit  in  support  of  an  attach- 
ment is  made  by  an  attorney  for  the  plaintiff  upon  information  and 
belief,  and  states  that  such  information  and  belief  are  based  upon 
the  statement  of  the  plaintiff  and  his  attorney  at  another  place, 
"where  they  both  talked  to  affiant  this  morning,  over  the  telephone, 
and  narrated  the  facts  to  deponent  exactly  as  they  have  been  set 
forth  in  the  complaint,"  such  affidavit  is  not  sufficient  to  support 
an  attachment  issued  thereon  unless  it  further  appears  that  the  affiant 
was  acquainted  with  the  plaintiff,  and  recognized  his  voice,  or  other- 
wise knew  it  was  the  plaintiff  who  was  talking:  Murphy  v.  Jack,  142 
N.  Y.  215,  40  Am.  St.  Eep.  590,  36  N.  E.  882. 

A  report  of  the  illness  of  a  juror,  and  his  inability  to  proceed  with 
the  trial  made  to  an  officer  in  attendance  upon  the  court  by  telephone 
is  not  sufficient  evidence  of  that  fact  upon  which  to  discharge  the 
jury  in  a  criminal  case.  Hence,  the  discharge  of  the  jury  based  on 
such  a  report  of  the  juror's  illness  is  in  violation  of  the  constitu- 
tional right  of  a  defendant  in  a  criminal  case  to  have  a  trial  go  to  a 
verdict  after  it  is  begun  unless  prevented  by  unavoidable  causes: 
State  v.  Nelson,  19  E.  I.  467,  61  Am.  St.  Eep.  780,  34  Atl.  990,  33 
L.  R.  A.  599. 

c.  Serving  of  a  Subpoena  by  Reading  It  Over  the  Telephone. — 
In  Ex  parte  Terrill  (Tex.  Cr.  App.),  95  S.  W.  536,  the  petitioner 
sought  and  obtained  his  discharge  from  a  commitment  for  contempt 
in  not  obeying  a  subpoena  served  on  him  by  reading  it  over  the  tele- 
phone to  him.  The  court,  in  discharging  the  petitioner,  said:  "Appli- 
cant insists  that  the  action  of  the  court  is  without  authority  of  law, 
in  that  under  the  facts  stated  the  court  had  no  power  to  render  the 
judgment  nisi,  adjudging  him  guilty  of  contempt  of  court,  much  less 
make  said  judgment  final.  This  involves  the  question:  First,  whether 
the  service  of  a  subpoena  could  be  made  over  the  telephone;  and, 
second,  concede  that  such  service  is  authorized  by  our  statute,  judg- 
ment against  applicant  could  not  be  made  final  in  the  first  instance. 
When  our  statutes  were  passed  on  the  subject  of  subpoenas  and  their 
service,  it  was  before  the  invention  of  telephones — at  least  before 
their  use  in  this  state.  Of  course,  the  law  originally  coiitcmplated 
personal  service.  The  statute,  in  article  515,  Code  of  Criminal  I'ro- 
cedure  of  1895,  says:  'A  subpoena  is  served  by  reading  the  same  in 
the  hearing  of  the  witness,  and  the  officer  having  the  subpoena  sliall 
make  due  return  thereof,'  etc.  There  are  other  statutes  in  connection 
with  this  showing  that  the  officer  is  entitled  to  fees  for  service,  and 
certain  fees  for  mileage  traveled  in  making  the  service.  Indeed,  all 
of  our  statutes  on  this  subject  appear  to  contemplate  a  personal  ser- 
vice, not  only  by  reading  the  process  in  the  hearing  but  in  the  pros- 
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ence  of  the  witness.  However,  it  is  urged  that  service  by  phone 
is  within  the  letter  and  spirit  of  our  statutes  on  the  subject  of  serv- 
ing process.  If  this  were  clearly  true,  then  the  law  might  be  applied 
to  the  new  invention,  or  the  new  invention  applied  to  the  law.  But 
we  do  not  think  so.  In  such  case  service  by  phone,  the  party  served 
being  without  the  view,  could  only  be  identified  by  the  voice  of  the 
party  on  whom  the  service  should  be  made,  and  this  could  only  ap- 
ply to  but  few  cases,  only  to  such  as  the  officer  making  the  service 
could  know  and  rocognize  the  voice,  and  this  would  be  a  rather 
unsatisfactory  method  of  identification  at  best.  The  best  means 
of  identification  would  be  recognition  of  the  person  on  whom  the  ser- 
vice was  made;  such  recognition  based  on  personal  view  of  the  wit- 
ness by  tlie  odioer.  Accordingly,  we  hold  that  service  by  jihone  is 
not  contcnii'latrd  or  embraced  within  our  statutes  on  the  subject  of 
service  of  subpoena  by  an  officer  on  a  witness:  Clay  v.  State,  40  Tex. 
Or.  ',:':;,  .^)1  S.  \V.  370;  Tooney  v.  State,  5  Tex.  App.  163;  Sullivan  v. 
First  x\at.  Bank,  37  Tex.  Civ.  App.  228,  83  S.  W.  421.  None  of  these 
eases  are  exadly  in  point,  but  they  are  illustrative  of  the  question 
here  before  the  court." 


FITZI:R  v.  ST.  PAUL  CITY  RAILWAY  COMPANY. 

[10.-)  Minn.  221,  117  N.  W.  434.] 

STREETS— Peculiar  Interest  of  Abutting  Owner. — The  inter- 
o'^t  in  a  street,  which  is  peculiar  and  personal  to  the  abutting  lot 
n-.vi;rr  ami  distinct  and  different  from  that  of  the  general  public,  is 
the  ri;;lit  to  have  free  access  to  his  lot  and  buildings,  substantially 
in  the  manner  as  though  there  were  no  interference  with  the  street. 
(By  the  olitor.)      (p.  57,9.) 

STREETS— Interference  with  Right  of  Abutting  Owner. — The 
occupation  of  a  street  by  the  construction  of  a  permanent  improve- 
ment at  a  point  eighty-eight  feet  from  premises  fronting  thereon, 
with  the  result  tliat  [UMlestrian  travel  on  tliat  side  of  the  street  was 
diverted  in  other  directions,  constitutes  an  interference  with  the 
natural  jiro]>erty  riglits  enjoyed  by  the  owner,      (p.  5r,9.) 

STREETS — Abutting  Owner. — Held,  the  Construction  of  a  Tun- 
nel and  its  a;)proaclies  in  the  street  upon  which  respondent's  lot 
.•ibutt(il  constitutes  special  damages  not  suffered  in  common  with  the 
geneial  public,      (p.  559.) 

(Sylhibi  by  the  court  except  when  stated  to  be  by  the  editor.) 

0.  E.  Ilolman,  for  the  appellant. 

i\Iunn  &  ThygesoD,  for  the  respondent. 

^^^  LEWIS,  J.  Appellant  is  the  owner  of  a  lot  in  the  city 
of  St'.  Paul,  having  a  frontage  of  sixty-tliree  feet  ou  Third 
street  and  one  hundred  and  forty -three  on  Pleasant  avenue, 
occupied  by  a  two-story  building  used  for  residence  purposes, 
facing  on  Pleasant  avenue,  and  having  a  rear  entrance  along 
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a  five-foot  passageway  from  Third  street.  Prior  to  the  en- 
croachment complained  of  a  passageway  and  sidewalk  existed 
along  the  south  side  of  Third  street  and  Selby  avenue  to 
Summit  avenue,  and  beyond.  In  1906-07  respondent  con- 
structed what  is  known  as  the  "Selby  Hill  Tunnel,"  through 
which  it  operates  its  electric  street  railway.  The  entrance  to 
this  tunnel  is  one  hundred  and  ten  feet  distant  from  appel- 
lant's property  at  its  nearest  point. 

^-^  This  action  was  brought  to  recover  damages  for  injuries 
to  appellant's  property  by  reason  of  the  construction  of  the 
tunnel,  upon  the  express  ground  that  it  diverted  the  travel 
up  and  down  the  sidewalk  on  the  south  side  of  Third  street, 
and  also  that  portion  of  travel  which  naturally  crossed  over 
to  the  south  side  of  Third  street  from  the  north  side.  At  the 
close  of  the  case  the  trial  court  dismissed  the  action  on  the 
ground  that  whatever  damage  appellant  suffered  because  of 
the  diversion  of  the  foot  travel  was  not  different  in  kind, 
though  it  might  be  different  in  degree,  from  that  suffered  in 
common  with  the  general  public  in  that  vicinity:  Gundlach 
V.  Hamm,  62  Minn.  42,  64  N.  W.  50. 

Although  the  question  is  not  entirely  free  from  doubt,  we 
are  inclined  to  the  opinion  that  the  learned  trial  court  did 
not  give  due  weight  to  the  evidence  introduced  on  behalf  of 
appellant  in  holding  it  did  not  appear  that  he  was  in  any 
manner  specially  damaged.  In  Gundlach  v.  Hamm,  62  ]\Iinn. 
42,  64  N.  W.  50,  the  defendant  was  charged  with  damaging 
plaintiff's  business  by  constructing  a  track  in  a  street  upon 
which  it  operated  engines  which  emitted  steam,  smoke  and 
cinders  to  such  an  extent  that  the  air  was  permeated  with  the 
same,  and  plaintiff's  merchandise  polluted,  though  his  prop- 
erty was  located  about  three  hundred  feet  distant.  The  court 
held,  distinguishing  the  case  from  Aldrich  v.  AYetmore,  52 
Minn.  164,  53  N.  W.  1072,  that  the  damage  by  reason  of 
smoke,  cinders  and  soot  was  not  special  and  peculiar  to  the 
plaintiff,  but  was  such  as  all  other  property  owners  in  that 
vicinity  suffered,  whether  their  lots  fronted  on  the  street  or 
not. 

It  seems  doubtful  whether  there  was  any  substantial  diver- 
sion of  travel  from  the  south  to  the  north  side  of  the  street; 
but  it  is  clear  that,  if  pedestrians  who  naturally  passed  on 
the  south  sidewalk  by  ajipellant's  property  were  turned  in 
other  directions  by  respondent  filling  up  the  space  with  the 
tunnel  and  its  approach,  at  a  point  about  ninety-one  or  one 
hundred  feet  from  appellant's  premises,  it  was  an  interference 
with  a  natural  right  he  enjoyed  by  virtue  of  the  location  of 
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his  property  for  prospective  business  purposes,  and  that  the 
damage  likely  to  follow  from  such  diversion  is  not  the  same  in 
kind  as  suffered  by  the  public  generally.  Such  damage  may 
not  be  great,  but,  if  permanent,  may  be  substantial. 

A  feature  which  distinguishes  appellant's  premises  from 
property  farther  down  the  street  east  is  the  fact  that  no  street 
intervened  between  ^^^  the  cul-de-sac  and  appellant's  lot, 
while  Pleasant  avenue  intervenes  between  the  lot  and  other 
property  toward  the  city.  The  situation  is  similar  to  the  facts 
in  Vanderburgh  v.  Minneapolis,  98  Minn.  329,  108  N.  W.  480, 
6  L.  R.  A.,  N.  S.,  741.  If,  in  that  case,  it  was  an  interference 
with  special  property  rights  to  cut  off  access  to  property  by 
closing  up  one  end  of  a  street,  it  follows  that  there  was  special 
injury  to  the  property  rights  of  appellant  in  cutting  off  the 
travel  which  naturally  came  by  this  Third  street  frontage. 
The  principle  involved  is  the  same,  and  the  fact  that  in  that 
case  the  street  was  vacated  up  to  a  line  with  the  plaintiff's 
premises,  while  in  this  case  the  point  of  interference  with  the 
sidewalk  commences  at  a  distance  of  eighty-eight  feet  to  the 
west,  is  a  difference  of  no  importance.  In  that  case  a  cul-de- 
sac  was  created  by  closing  the  entire  street  to  all  travel,  while 
in  this  case  a  cul-de-sac  was  created  as  to  all  pedestrians  on 
the  south  side  of  the  street  by  removing  the  sidewalk  and 
blocking  up  the  passageway.  "The  interest  in  the  street, 
which  is  peculiar  and  personal  to  the  abutting  lot  owner,  and 
which  is  distinct  and  different  from  that  of  the  general  public, 
is  the  right  to  have  free  access  to  his  lot  and  buildings,  sub- 
stantially in  the  manner  he  would  have  enjoyed  the  right  in 
case  there  had  been  no  interference  with  the  street."  This 
statement  of  the  law  was  approved  in  the  Vanderburgh  case, 
and  is  applicable  here. 

Respondent,  at  the  argument,  claimed  that  there  was  no 
permanent  cutting  off  of  the  sidewalk  on  the  south  side  of 
Sclby  avenue  and  Third  street,  and  that  it  was  the  intention 
of  the  company  to  relocate  the  same  as  soon  as  the  street  could 
be  properly  graded  for  that  purpose.  We  find  no  evidence  in 
tlie  record  to  sustain  the  assertion,  and  are  satisfied  that,  in 
so  far  as  the  use  of  the  sidewalk  on  the  south  side  is  concerned, 
the  diversion  of  travel  was  complete  and  permanent. 

Reversed. 

Start,  C.  J.,  and  Bro-wTi,  J.,  Disssnted,  on  the  gninicl  that  the  evi- 
dence failed  to  show  that  tlie  plaintiff  suffered  any  damages  diffirent  ia 
kind  from  those  sustained  by  the  public  in  cniimiin  with  liiiustlf;  cit- 
ing Gundlach  v.  Hanun,  62  Minn.  42,  64  N.  \V.  z>0;  Juhusou  v.  Anden- 
gaard,  100  Minn.   130,  110  N.  W.  369. 
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The  Owner  of  Property  Abutting  on  a  Public  Street  has  by  reason  of 
Buch  ownership  a  special  easement  in  the  street  for  purpose  of  ingress 
and  egress,  which  is  property  as  much  as  the  lot  itself.  He  may  sus- 
tain an  action  for  damages  resulting  from  the  obstruction  of  the 
street  at  points  not  opposite  his  property  but  situated  so  as  to  pre- 
vent access  to  his  pruj)prty  and  business:  Cusliing-Wetmore  Co.  v. 
Gray,  152  Cal.  118,  12.j  Am.  St.  Rep.  47,  and  cases  cited  ia  the  cross- 
reference  note  thereto;  note  to  Commonwealth  v.  Morrison,  125  Am. 
St.  Eep.  349. 


HJELM  V.  PATTERSON. 

[105   Minn.  256,  117  X.  W.  610.] 

CONSTITUTIONAL  LAW— Classification  of  Counties  on  Basis 
of  Population. — Chapter  458,  Laws  of  1907,  providing  for  the  ap- 
])oiutnieut  of  a  superintendent  of  highways  in  counties  having  less 
than  two  hundred  thousand  inhabitants,  is  unconstitutional.  Popula- 
tion alone  furnislies  no  proper  basis  for  the  classification  of  counties 
for  the  i^urpose  of  legislation  of  this  character,  (p.  562.) 
(Syllabus    by   the    court.) 

John  II.  Norton,  county  nttornoy,  and  "William  J.  Steveiison, 
assistant  county  attorney,  for  the  api)ellants. 

John  A.  Kej'es,  for  the  respondent. 

^^■^  ELLIOTT,  J.  This  is  an  appeal  from  an  order  over- 
ruling a  demurrer  to  the  complaint  in  an  action  brought  to 
enjoin  the  county  commissioners  of  St.  Louis  county  from 
appointing  a  county  superintcnident  of  highways,  under 
chapter  458.  page  707,  Laws  of  1907.  The  trial  court  held 
the  statute  unconstitutional,  and  the  correctness  of  this  ruling 
is  the  only  question  presented  on  the  appeal. 

The  statute  is  entitled  "An  act  providing  for  the  appoint- 
ment of  a  county  superintendent  of  highways  and  a  road 
inspector  in  towns,  and  defining  their  duties  and  ])Owers,  in 
all  counties,  this  state,  having  less  than  two  hundred  thousand 
inhabitants."  The  body  of  the  act  contains  no  limitation  by 
population,  and  according  to  its  terms  applies  to  all  the 
counties  in  the  state;  but  under  the  well-settled  rule  in  this 
jurisdiction  the  title  of  an  act  is  the  index  of  the  legislation 
which  may  properly  be  enacted  under  it.  This  title  is  restric- 
tive, and  only  the  provisions  of  the  statute  which  are  within 
the  expressed  restri'-tion  are  valid:  AVatkins  v.  Bigelow.  9.'5 
Alinn.  210.  100  N.  AV.  IKU:  Alegins  v.  City  of  Duluth,  97 
]\[inn.  23,  lOG  N.  AV.  89.  This  statute  could,  therefore,  be 
sustained  as  against  the  objection  that  it  violates  section  27, 
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article  4,  of  the  constitution.  Thus  construed,  it  applies  "in 
all  counties  of  the  state  having  less  that  two  hundred  thou.sand 
inhabitants." 

It  is  not  fairly  subject  to  the  objection  that  it  applies  only 
to  such  counties  as  had  less  than  two  hundred  thousand  in- 
habitants at  the  time  of  its  enactment.  In  State  v.  District 
Court  of  St.  Louis  County,  61  Minn.  542,  547,  64  X.  AV.  190, 
it  was  held  that  a  statute  which  was  applicable  to  villages  of 
"over  three  thousand  inhabitants"  applied  to  such  villages  as 
Iiad  that  population  at  the  time  of  the  enactment  or  at  any 
lime  thereafter.  In  State  v.  Westfall,  85  :\Iinn.  437,  89  Am. 
St.  Rop.  571,  89  N.  W.  175,  57  L.  R.  A.  297,  the  court  applied 
the  rule  that  population,  if  not  limited  to  the  present,  may  be 
the  basis  for  the  classification  of  counties  for  proper  purposes. 
The  act  there  under  consideration  applies  to  "counties  of  the 
state  having  over  seventy-five  thousand  inhabitants,"  '^^  and 
it  was  held  valid,  on  the  theory  that  all  counties  would  come 
within  the  statute  when  they  acquired  that  population:  See, 
also,  State  v.  District  Court  of  Ramsey  County,  84  Minn.  377, 
87  N.  W.  942 ;  State  v.  Ames,  91  Minn.  365,  98  N.  W.  190,  and 
Boyd  V.  City  of  Milwaukee,  92  Wis.  456,  66  N.  W.  603. 

In  view  of  these  decisions,  and  the  rule  that  a  statute  must, 
if  possible,  be  so  construed  as  to  render  it  valid,  we  are  of  the 
opinion  that  the  statute  now  under  consideration  is  not  subject 
lo  the  objection  that  it  was  intended  to  apply  to  such  counties 
only  as  had  less  than  the  prescribed  population  at  the  time  of 
it«  enactment.  If  in  the  future  any  of  the  large  counties 
should  shrink  in  population  until  they  came  below  the  stand- 
ard, they  would  come  within  the  operation  of  the  law. 

But  this  statute  must  nevertheless  fall,  because  the  legisla- 
ture adopted  a  classification  which  is  purely  arbitrary  and  has 
no  proper  relation  to  the  subject  matter  of  the  legishition. 
Section  36,  article  4.  of  the  constitution,  which  authorizes  the 
arbitrary  classification  of  cities,  does  not  apply  to  counties, 
and  the  rule  still  is  that,  "when  population  is  the  basis  of 
classification,  ....  the  subject  matter  must  be  such  as  sug- 
gests a  necessity  for  the  legislation  arising  out  of  the  fact  of 
population":  State  v.  Brown,  97  Minn.  402,  403,  106  N.  W. 
477,  5  L.  R.  A.,  N.  S.,  327,  and  cases  there  cited; 

There  may  be  many  reasons  why  it  is  desirable  that  one 
group  of  counties  should  have  a  superintendent  of  highways 
and  another  group  should  not  have  such  an  oi'ficer;  but  the 
number  of  inhabitants  residing  in  each  county  has  no  natural 
relation  to  the  subject.  The  extent  of  territory  and  physical 
conditions  may  create  the  necessity  for  such  supervision.     The 
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undeveloped  state  of  a  county,  the  inileaf^e  and  character  of 
its  highways,  the  necessity  for  new  highways,  and  the  im- 
provement and  repair  of  highways  existing  under  unusual 
conditions  are  matters  which  suggest  a  proper  basis  of 
classification.  But  population  alone  sustains  no  natural 
relation  to  the  subject.  For  illustration :  County  A  has  one 
hundred  s(juare  miles  of  territory,  substantially  all  covered  by 
a  city  of  one  hundred  and  ninety-five  thousand  inhabitants. 
County  B  has  twenty  thousand  square  miles  of  territory,  in 
one  corner  of  which  is  a  city  of  two  hundred  and  one  thou- 
sand inhabitants.  Tender  this  statute,  A  would  have  a 
superintendent  of  ^^'"^  highways,  and  no  highways;  B  would 
have  the  highways,  and  no  superintendent.  The  basis  of 
classification  adopted  in  the  statute  under  consideration  is 
purely  arbitrary,  and  the  act  is  therefore  unconstitutional. 
Order  affirmed. 


Classification  on  the  Basis  of  Populntion  in  a  statute  rotating  to  the 
machinery  and  powers  of  municipalities  is  legitimate,  if  the  popula- 
tion bears  a  reasonable  relation  to  the  necessities  of  the  municipali- 
ties. Classification  in  such  cases  is  necessarily  committed  to  the 
judgment  of  the  legislature,  and  its  judgment  must  prevail  unless 
the  classification  is  plainly  illusory  or  apjilied  illusivelv:  Wanser  v. 
Hoos,  60  N.  J.  L.  482,  64  "Am.  St.  Eep.  6U0;  Commonwealth  v.  Moir, 
199  Pa.  534,  85  Am.  St.  Rep.  801;  note  to  Croom  v.  State,  21  Am. 
St.  Rep.  184.  But  a  classification  of  counties  by  population  as  a  basis 
for  legislation  is  not  valid,  unless  there  is  some  reasonable  relation 
between  the  situation  of  the  counties  classified  and  the  purposes  and 
objects  to  be  attained:  Strong  v.  Dignan,  207  111.  385,  99  Am,  St. 
Eep.  225;  State  v.  Jones,  66  Ohio  St.  453,  90  Am.  St.  Rep.  592. 


CLEMENT  V.  WILLETT. 

[105  Minn.  267,  117  N.  W.  491.] 

ASSUMPTION  OF  MORTGAGE —  Wli ether  Covenant  Runs 
with  Land. — A  provision  in  a  deed  whereby  the  grantee  assumes  and 
agrees  to  pay  an  existing  mortgage  does  not  create  a  covenant  which 
runs  with  tlie  land,  altlunigh  inserted  in  connection  with  the  cove- 
nants of  seisin  and  against  encumbrances,     (p.  565.) 

ASSUMPTION  OF  MORTGAGE— When  not  Enforceable.— Such 
an  assumption  contract  creates  no  enforceable  obligation,  unless  the 
grantor  in  the  deed  was  personally  liable  to  pay  the  mortgage  debt, 
or  owed  the  owner  thereof  some  duty  or  obligation  respecting  the  sub- 
ject matter  of  the  promise,     (p.  565.) 

ASSUMPTION  OF  MORTGAGE  —  Conflict  of  Laws.— A  deed 
which  conveyed  land  situated  in  Iowa,  executed  and  delivered  in 
^Minnesota,  between  parties  residing  therein,  contained  a  jirovision  by 
which  the  grantee  assumed  and  agreed  to  pay  an  existing  mortgage  on 
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the   land   conveyed.     Held,   that   the   assumption   agrcempnt   is  a   per- 
sonal contract,  and  governed  by  the  laws  of  Minnesota,     (p.  5G6.) 
(Syllabi  by  the  court.) 

ITarrington  &  Dickinson  and  Dean  &  Palmer,  for  the  appel- 
lant. 

Putnam  &  Nicholsen,  for  the  respondent. 

^"**  ELLIOTT,  J.  This  is  an  appeal  from  an  order  sus- 
taining a  demurrer  to  a  complaint  which  in  sub.stance  alleges 
the  following  facts:  In  November,  1904,  Fred  Sehaer  and  wife 
gave  to  John  Schmitt,  a  resident  of  Iowa,  a  mortgage  on  eighty 
acres  of  land  in  Kossuth  county,  Iowa,  to  secure  the  payment 
of  three  promissory  notes,  aggregating  the  sum  of  $1,300. 
On  July  11,  1905,  Sehaer  and  wife  conveyed  the  land  to  Frank 
P.  Barnes.  Barnes  did  not  assume  and  agree  to  pay  the  debt 
secured  by  the  Schmitt  mortgage.  Thereafter,  on  September 
28,  1905,  Barnes  and  wife  conveyed  the  land  to  David  Willett 
by  a  deed  which  recited :  * '  That  the  same  are  free  from  all 
encumbrances,  except  a  lien  created  by  a  public  drain  number 
three  of  Kossuth  county,  Iowa,  assessed  at  $403.20,  which 
lien  second  party  assumes  and  agrees  to  pay,  also  a  mortgage 
of  $1,300  in  favor  of  John  Schmitt,  and  a  mortgage  of  $1,500 
in  favor  of  Rose  M.  Bulson.  Said  second  party  assumes  and 
agrees  to  pay  these  two  mortgages."  Default  was  made,  and 
under  foreclosure  the  land  realized  but  $342.30  for  the  mort- 
gagee. This  action  was  then  brought  by  the  administrator  of 
the  estate  of  John  Schmitt  to  obtain  a  personal  judgment  for 
the  deficiency  against  Willett,  on  the  theor}^  that  he  became 
liable  therefor  by  virtue  of  the  assumption  clause  in  the  deed 
from  Barnes  to  Willett. 

The  question  is  whether  the  owner  of  the  mortgage  can  en- 
force the  assumption  agreement  made  with  a  grantor  who 
had  not  himself  assumed  personal  liability  for  the  mortgage 
and  owed  no  duty  or  obligation  to  the  owner  thereof  respect- 
ing the  subject  matter  of  the  promise.  It  is  the  settled  law 
of  this  jurisdiction  that  there  can  be  no  recovery  in  such  a 
case.  If  the  grantor  is  personally  liable  to  pay  the  debt,  the 
mortgagee  or  his  grantee  may  maintain  an  action  against  the 
assuming  grantee  (Follansbee  v.  Johnson,  28  Minn.  311,  9  N. 
W.  882 ;  Connecticut  Mut.  Life  Ins.  Co.  v.  Knapp,  62  Minn. 
405.  64  N.  W.  1137;  Pinch  v.  McCulloeh,  72  Minn.  71,  74 
N.  W.  897)  ;  but  when  the  immediate  **'^  grantor  is  not  lia- 
ble, and  owes  no  duty  or  obligation  to  the  owner  of  the  mort- 
gage in  respect  to  the  subject  matter,  no  cause  of  action  arisi  s 
in  favor  of  the  owner  of  the  mortgage:  Kramer  v.  CJ  aril  nor, 
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104  Minn.  370,  116  N.  W.  925,  and  cases  cited.  In  this  in- 
stance there  was  no  debt  or  obligation  due  from  Barnes  to 
Schniitt,  which  "NVillett  agreed  to  pay  as  part  of  the  consid- 
eration, and  thus  made  his  own  debt;  and  under  the  decisions 
in  the  state  no  cause  of  action  arose  in  favor  of  Schmitt. 
But  in  Iowa  an  action  may  be  maintained  by  the  owner  of 
the  mortgage,  regardless  of  whether  the  inmiediate  grantor 
was  liable  to  pay  the  debt  secured  by  the  mortgage:  ^Marble 
Sav.  Bank  v.  Mesarvey,  101  Iowa,  285,  70  N.  W.  198. 

The  appellants  contend  that  the  validity  of  this  assumption 
contract  should  be  determined  by  the  laws  of  Iowa,  because 
(a)  such  was  the  intention  of  the  parties;  (b)  it  was  to  be 
performed  in  Iowa;  (c)  it  is  a  part  of  the  deed,  which  should 
be  construed  as  a  whole;  and  (d)  it  is  a  part  of  the  cove- 
nants of  seisin  and  against  encumbrances,  and  therefore  runs 
with  the  land. 

We  cannot  agree  with  the  appellant  that  the  contract  to  as- 
sume and  pay  the  mortgage  is  a  part  of  the  covenant  of 
seisin  or  the  covenant  against  encumbrances.  It  is  true  that 
it  is  written  into  the  deed  in  connection  with  these  covenants ; 
but  this  is  not  controlling.  The  question  of  what  covenants 
in  a  deed  run  with  the  land  received  such  full  consideration 
by  Mr.  Justice  Lewis  in  the  recent  case  of  Sjoblom  v.  Mark, 
103  Minn.  103,  114  N.  W.  746,  15  L.  R.  A.,  N.  S.,  1129,  as  to 
render  any  detailed  discussion  at  this  time  unnecessary. 
Covenants  of  seisin  and  against  encumbrances  are  real  cove- 
nants and  run  with  the  land  (Security  Bank  of  Minnesota  v. 
Holmes,  68  Minn.  538,  71  N.  AV.  699 ;  McClure  v.  Dee,  115 
Iowa,  546,  91  Am.  St.  Rep.  181,  88  N.  W.  1093;  Scliofleld 
V.  Iowa,  32  Iowa,  317,  7  Am.  Rep.  197),  and  are,  therefore, 
to  be  governed  by  the  law  of  the  state  where  the  land  is 
situated:  11  Cyc.  1052.  Such  covenants,  whether  they  im- 
pose burdens  or  confer  benefits,  pass  with  the  land  to  the 
grantees  thereof.  But,  strictly  speaking,  at  law  there  must 
be  privity  of  estate  existing  between  the  parties  when  the 
covenant  is  made,  and  it  must  concern  the  land  or  estate. 
"The  covenant  must  respect  the  thing  granted  or  demised. 
When  the  thing  to  be  done  or  omitted  to  be  done  concerns 
the  lands  or  estate,  that  is  the  medium  which  creates  the 
privity  between  the  plaintiff  and  defendant."  ^"^^  It  must 
inhere  in  or  be  attached  to  the  land,  or  relate  to  its  mode  of 
occupation  or  enjoyment,  and  it  runs  with  the  land  when 
either  the  liability  to  perform  it  or  the  right  to  take  advantage 
of  it  passes  to  the  assignee:  Kettle  River  R.  Co.  v.  Eastern 
Ry.  Co.,  41  .Alinn.  461,  43  N.  W.  469,  6  L.  R.  A.  111.     See, 
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also,  Shaber  v.  St.  Paul  Water  Co.,  30  Minn.  179,  14  N.  W. 
874.  "If  ...  .  the  covenant  does  not  extend  to  nor  allect 
the  quality,  value  or  mode  of  enjoyin^r  the  land  conveyed, 
and  is  merely  collateral  to  it,  or  is  of  such  a  cliaracter  that 
a  performance  of  it  will  defeat  the  estate  of  the  party  claim- 
in^f  the  performance,  then  it  does  not  run  Avith  the  land,  nor 
bind  the  assignee  of  tlie  covenantor,  though  he  be  expres.s!y 
included  by  the  general  term  assigns"  :  Glenn  v.  Cauby,  24  Md. 
127. 

The  agreement  to  assume  and  pay  a  mortgage  manifestly  is 
not  such  a  covenant.  It  is  the  personal  agreement  of  the 
grantee  to  pay  money  due  to  a  third  person  for  which  the 
grantor  is  bound,  and  the  legal  effect  of  which  is  to  create 
the  relation  of  principal  and  surety:  Travers  v.  Dorr,  60 
Minn.  173,  62  N.  W.  269.  The  contract  does  not  relate  to 
or  in  any  manner  concern  the  land  conveyed,  or  its  use  and 
enjoyment.  The  covenant  against  encumbrances  relates  to 
the  title  and  inheres  in  and  passes  with  the  land;  but  an 
agreement  to  assume  and  pay  to  a  third  party  a  mortgage 
which  constitutes  an  encumbrance  is  of  a  different  character. 
It  is  not  an  integral  part  of  the  deed,  but  is  a  collateral  con- 
tract, which  does  not  run  with  the  land.  It  much  resembles 
an  agreement  on  the  part  of  a  grantee  to  pay  all  taxes  due 
on  the  land  at  the  time  of  the  conveyance,  of  which,  in 
Graber  v.  Duncan,  79  Ind.  565,  it  was  said:  "An  agreement 
to  discharge  an  existing  lien  or  encumbrance  on  the  land  con- 
veyed, although  contained  in  the  deed,  does  not  create  a 
covenant  running  with  the  land.  Such  an  agreement  amounts 
ordinarily  to  a  mere  contract  to  do  a  particular  thing,  \vithin 
a  specified  or  a  reasonable  time,  from  a  breach  of  which  dani- 
agres  may  result  to  the  grantee,  and  not  to  a  covenant  an- 
nexed to  or  connected  with  the  realty  in  such  a  way  as  to  run 
with  and  be  appurtenant  to  it."  That  an  agreement  to  as- 
sume a  mortgage  is  not  a  covenant  which  constitutes  an  in- 
tegral part  of  the  deed  appears  from  the  rule  that  covenants 
in  deeds  cannot  be  varied  by  parol  evidence  (Rooney  v. 
Koenicr.  80  Minn.  483.  83  X.  W.  399:  Alien  v.  Allcu.  48  Minn. 
462,  51  X.  W.  473;  Bruns  v.  Schreibor.  43  Minn.  4()8,  ^ti  45 
X''.  W.  861),  while  an  agreement  to  assume  a  mortcrage  may 
be  shown  by  parol  evidence,  and  the  obligation  be  imposed 
although  the  deed  is  silent.  The  covenant  is  an  integral  part 
of  the  deed,  while  the  agreement  to  pay  the  niortiiage  is  a 
collateral  and  personal  contract  relating  to  the  consideration. 

The  mortgage  referred  to  is  upon  land  in  Iowa,  and  its 
validity  must  be  determined  by  the  laws  of  that  state;  but 
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the  assumption  contract  was  made  in  Minnesota  between  per- 
sons residing  therein.  It  was  a  personal  contract  between 
Barnes  and  Willett.  It  did  not  relate  to  real  property,  or 
any  interest  therein,  within  the  meaning  of  the  law  relating 
to  covenants  which  run  with  the  land.  It  was  intended  to 
provide  for  the  payment  of  the  debt  secured  by  the  mortgage 
by  means  separate  and  distinct  from  the  enforcement  of  the 
mortgage  lien  upon  the  land.  The  contract  itself  is  silent 
as  to  the  place  of  performance,  and  it  cannot  be  inferred  that 
Willett  was  to  perform  the  obligation  out  of  the  state  where 
the  contract  was  entered  into.  Where  no  place  of  perform- 
ance is  specified  in  a  contract,  it  is  presumed  that  it  is  to  be 
performed  in  the  jurisdiction  where  made,  and  the  debtor  is 
not  bound  to  tender  performance  in  another  state. 

Our  conclusions  are  that  the  assumption  contract  did  not 
provide  for  its  performance  within  the  state  of  Iowa,  and 
that  it  does  not  appear  that  the  parties  intended  that  the 
validity  of  the  obligation  should  be  determined  by  the  laws  of 
Iowa,  instead  of  the  laws  of  Minnesota. 

Order  affirmed. 

As  to  What  Covenants  Bun  with  the  Land,  see  tlie  note  to  Geis/.ler  v. 
De  Graaf,  82  Am.  St.  Rep.  664.  A  covenant  is  said  to  run  with  the 
land  when  either  the  liability  to  perform  it  or  the  right  to  enforce  it 
passes  to  an  assignee  of  the  land:  Hurxthal  v.  Boom  Co.,  53  W.  Va. 
87,  97  Am.  St.  Eep.  954. 

As  to  ll'hat  Law  Governs  the  Liahility  upon  Covenants  relating  to  land, 
see  Tillotson  v.  Prichard,  60  Vt.  94,  6  Am.  St.  Rep.  95;  Krell  v. 
Codman,  154  Mass.  454.  26  Am.  St.  Rep.  260.  Where  it  is  claimed 
that  a  covenant  of  warranty  operates  as  an  estoppel  affecting  the 
title  to  land,  it  must  be  governed  by  the  law  of  the  state  wherein  the 
land  is  situated,  and  if  not  valid  by  the  law  of  that  state  cannot  be 
enforced  as  an  estoppel:  Smith  v.  Ingram,  132  N.  C.  959,  95  Am.  St. 
Eep.  680. 


GEBIESTAD  v.  LOFGREN. 

[103  Minn.  286,  117  N.  W.  515.] 

EXEMPTION. — To  Effect  a  Change  of  Residence  there  must  he 
intention  and  act;  an  intention  to  remove  from  the  state  is  not  alone 
sufficient  to  defeat  a  claim  of  exemption.      (By  the  editor.)      (p.  571.) 

EXEMPTIONS — Persons  Removing  from  State. — A  debtor  sold 
all  his  noncxempt  property  and  started  to  remove  to  another  state, 
with  the  intention  of  establishing  a  residence  there.  While  on  the 
way,  and  yet  within  this  state,  an  attachment  was  levied  on  his  horse. 
Held,  that  he  was  still  a  resident  of  the  state,  within  the  meaning 
of  the  exemption  law,  and  entitled  to  claim  his  exemptions,     (p.  572.) 
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ABUSE  OF  PROCESS  Distinguished  from  Malicious  Prosecu- 
tion.— An  action  based  on  abuse  of  process  differs  from  an  action  for 
nialiciniis  prosecution  in  that  termination  of  the  original  proceeding 
and  want  of  probable  cause  are  not  essential.  (By  the  editor.) 
(p.  572.) 

EXEMPTIONS  —  Abuse  of  Process  in  Attachin.^. —  This  action 
for  damages  for  wrongful  and  malicious  levying  on  exempt  jiroperty 
is  an  action  for  the  abuse  of  process,  and  not  for  malicious  prosecu- 
tion. That  the  plaintiff  acted  under  the  advice  of  counsel  is  not  a 
defense  to  such  an  action,  but  the  fact  may  be  shown  in  mitigation 
of  damages,      (p.  573.) 

EVIDENCE. — The  Error  of  the  Court  in  Excluding  Evidence 
held  not  available  to  appellant,  because  no  suflicient  offer  to  prove 
was  made.     (p.  574.) 

(Syllabi  by  the  court  except  when   stated   to  be  by  the   editor.) 

Potor  C.  Ilcimark,  C.  A.  Nye  and  C.  G.  Dosland,  for  the 
appellaiit-g, 

Chas.  S.  IMarden,  for  the  respondent. 

^•'^"  ELTjTOTT,  J.  For  about  five  yeans  prior  to  the  events 
herein  narrated  Louis  Grimestad  resided  with  his  family  upon 
a  farm  in  Becker  county,  ^^"^  Minnesota,  known  as  the  ''Sho- 
walter  Farm."  Intendinf?  to  remove  with  his  family  to  North 
Dakota,  where  he  liad  made  arranp:e]nents  for  establishing^  a 
new  home,  Grimestad,  on  April  8,  1907,  held  an  auction  sale 
of  his  personal  property,  at  which  he  disposed  of  all  his 
horses  but  one  gray  team.  Showalter  had  a  mortgap'e  upon 
this  team,  and  Grimestad  informed  him  that  he  intended  to 
remove  to  Dakota,  and  Showalter  th(>reupon  filed  his  mort- 
i:a!:^e  in  Dakota.  Grimestad  was  indebted  to  Lofgren,  and 
some  time  liefore  this  auction  sale  Lofgren  and  his  attorney, 
ITeimark.  went  to  the  farm  for  the  purpose  of  collecting  the 
debt.  AVhile  there  ITiemark,  in  the  presence  and  hearing  of 
Ix)fgren,  threatened  to  attach  the  gray  team  if  Grimestad  at- 
tempted to  move  from  the  state.  Immediatel}'  after  the  sale 
Grimestad  and  his  family  started  for  North  Dakota  across 
country  with  the  team  and  his  household  goods.  On  April 
17,  1907,  Lofgren  went  before  a  justice  of  the  peace  and 
made  an  affidavit  that  Grimestad  was  "about  to  remove  his 
property  out  of  the  state  with  intent  to  defraud  his  creditors." 
A  writ  of  attachment  was  then  issued  and  placed  in  the  hands 
of  a  constable,  the  appellant  ^McDonald,  with  instructions  to 
seize  a  certain  gray  horse  belonging  to  defendant.  Grimestad 
and  his  family  had  traveled  fifteen  miles  on  their  journey 
toward  North  Dakota,  and  while  they  were  yet  within  tlie 
state  of  ^linnesota  were  overtaken  by  the  constable,  who  fol- 
lowed them  to  the  village  of  Felton  and  there  made  the  levy 
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on  one  of  the  horses  of  the  team.  The  result  was  to  leave 
Grimestad  stranded  and  without  means  to  proceed  on  his  jour- 
ney.    His  family  was  without  shelter  and  he  had  no  money. 

The  levy  was  made  on  April  17th,  and  on  the  following 
day  Grimestad  made  an  oral  demand  for  the  possession  of  the 
horse  on  the  ground  that  it  was  exempt.  On  April  20th  a 
similar  demand  was  made  in  writing,  accompanied  by  an  af- 
fidavit in  which  Grimestad  swore  that  the  horse  was  exempt. 
When  the  case  was  called  for  trial  in  the  justice  court  the 
plaintiff,  Lofsrren,  moved  that  the  levy  be  released  on  the 
ground  that  Showalter  had  made  and  served  a  verified  state- 
ment of  the  amount  due  on  the  mortgage  and  demanded  the 
property,  in  accordance  with  section  3474,  Eevised  Laws  of 
1905.  At  the  same  time  the  defendant,  Grimestad,  moved 
that  the  levy  be  discharged  on  the  ground  that  the  horse  was 
exempt.  The  plaintiff's  motion  was  granted,  and  ^^^  the 
levy  was  discharged,  and  the  horse  was  delivered  to  Grime- 
stad at  Felton,  where  it  had  been  taken  from  him. 

This  action  in  the  district  court  was  commenced  on  April 
18th,  before  the  levy  was  released,  and  in  the  complaint  the 
plaintiff  alleged  his  ownership  of  the  horse,  its  exemption  f  roin 
attachment  or  levy  under  execution,  the  defendant's  knowl- 
edge of  that  fact,  the  willful,  wrongful,  and  malicious  causing 
of  an  attachment  to  issue,  and  that  the  defendant,  "will- 
fully, wrongfull}'  and  maliciously,  knowingly  and  v.ith  intent 
to  harass,  injure  and  oppress  this  plaintiff,  did  ,  .  ,  .  cau.^e 
to  be  made  a  pretended  levy  under  said  attachment  upon 
said  horse,  and  the  said  defendant  as  aforesaid  did  then  and 
there  willfully,  wrongfully  and  maliciously,  knowingly  and 
with  intent  to  harass,  injure  and  oppress  this  plaintiti",  seize. 
take,  and  cany  away  ....  said  gray  horse  contrary  to  the 
rights  and  wishes  and  objections  of  the  plaintiii'. "  It  was 
also  alleged  that  such  Avrongful  taking  caused  the  plaintit't' 
and  his  family  great  inconvenience,  discomfort,  hardship  ami 
disgrace,  injured  the  health  of  his  children,  and  caused  tlie 
plaintiff  great  mental  and  bodily  suffering,  and  necessitated 
the  incurring  of  extra  expense,  and  that  by  reason  of  the 
willful  and  wrongful  taking,  carrying  away,  holdiiie,  deten- 
tion and  conversion  of  said  gray  horse  by  the  defendant,  and 
of  all  the  facts  and  cireumstances  herein  stated,  the  plaintiff 
has  suffered  damage  in  the  sum  of  one  tliousand  dollars. 

The  answer  admitted  the  levy  of  the  attachment,  allea'ed 
that  it  was  in  good  faith,  that  the  defendant  had  tln-n  ceased 
to  be  a  resident  of  the  state,  that  the  horse  was  not  exempt. 
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and  that  the  levy  had  been  released  and  the  horse  returned 
to  the  plaintiff  because  of  the  existence  of  a  mort^'age  upon  it. 

The  reply  admitted  the  return  of  the  horse  after  the  com- 
mencement of  the  action,  and  demanded  judgment  for  dam- 
ages. The  plaintiff  recovered  a  verdict  for  one  hundred 
dollars,  and  the  appeal  is  by  the  defendant  from  an  order 
denying  a  motion  for  judgment  notwithstanding  the  verdict  or 
for  a  new  trial. 

The  record  presents  the  questions:  Did  the  court  err  (1)  in 
instructing  the  jury  that  the  horse  was  exempt;  (2)  in  ex- 
cluding evidence  offered  by  the  defendant  to  show  that  in 
instituting  the  attachment  proceedings  they  acted  under  the 
advice  of  counsel;  and  (3)  in  instructing  the  jury  that  the 
case  was  one  in  which  exemplary  damages  ^'^"  might  be 
awarded?  It  is  also  contended  that  the  verdict  is  not  jus- 
tified by  the  evidence  and  that  the  damages  are  excessive. 

1.  The  vital  question  is,  Was  the  horse  exempt  at  the  time 
of  the  attachment?  The  trial  court  instructed  the  jury  that 
it  was,  and  this  was  correct,  unless  Grimestad  had  lost  his 
right  to  claim  the  exemption  because  he  had  abandoned  his 
residence  in  ^Minnesota  and  in  legal  effect  removed  to  another 
state.  Grimestad  had  sold  all  his  personal  property,  except 
one  team  and  his  household  goods,  at  public  sale,  and  at  the 
time  of  the  levy  was,  with  his  family,  on  his  way  toward  the 
state  line,  with  the  intention  of  crossing  into  North  Dakota 
and  thci-e  making  a  new  home  for  himself  and  fainily.  But; 
he  and  ail  his  belongings  were  still  within  the  state  of  Min- 
nesota and  subject  to  the  jurisdiction  of  its  courts.  He  had 
not  in  fart  left  the  state,  and  had  not  established  a  residence 
in  North  Dakota.  The  trial  court  instructed  the  jury  that 
"He  had  all  the  rights  of  a  citizen  of  i'\Iinnesota,  not  having 
departed  from  the  state.  His  family  were  here,  and  had  been 
here,  and  until  a  party  brings  his  family  out  of  the  state,  as 
loim'  as  they  are  here,  althouuh  he  may  start  for  that  purpose, 
he  is  protected  by  the  exemption  laws  of  the  state.  Had  they 
Uioved  across  the  river  and  he  come  back  here  with  his  team, 
it  Would  be  another  thing.  He  was  either  a  resident  here,  or, 
according  to  the  testimony,  a  resident  of  North  Dalcota.  A 
man's  residence  does  not  cease  in  this  state  so  long  as  it  is  his 
abiding  place,  and  there  is  no  evidence  here  that  a  change 
had  taken  place  which  would  rob  him  of  his  right  as  a  citizen 
of  Minnesota.  On  that  point  I  instruct  you  as  a  matter  of 
law." 
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There  is  some  confusion  in  the  cases  as  to  whether  a  per- 
son, under  such  circumstances,  has  ceased  to  be  a  resident 
of  the  state,  within  the  meaning  of  the  exemption  statutes. 
This  is  due  in  a  measure  to  the  failure  to  distinguish  between 
attachment  and  exemption  laws,  and  thus  lose  sight  of  the 
liberal  and  humane  spirit  which  should  characterize  the  con- 
struction of  the  latter  class  of  statutes.  The  cases  are  not 
uniform,  even  when  construing  attachment  laws. 

Within  the  meaning  of  such  statutes,  a  person  becomes  a 
nonresident  by  actually  leaving  the  state  with  the  intention 
of  becoming  a  nonresident  (4  Cyc.  434)  ;  but  a  person's  mere 
intention  to  remove  (2^Iann  v.  Taylor,  78  Iowa,  355,  43  N.  W. 
220;  Lyle  v.  Fort'man,  1  200  pgn  (p^j  48O,  1  L.  ed.  232; 
Wheeler  v.  Degnan,  2  Nott  &  McC.  (S.  C.)  323),  or  prepara- 
tions to  send  his  family  away  (Stafford  v.  ]\Iills,  57  N.  J.  L. 
570,  31  Atl.  1023),  or  surrender  of  the  premises  where  he  has 
been  living  (Kugler  v.  Shreve,  28  N.  J.  L.  129),  without  an 
actual  removal,  does  not  change  his  status  as  a  resident.  In 
Ballinger  v.  Lantier,  15  Kan.  COS,  it  was  held  that  a  person 
who  leaves  his  home  with  the  intention  of  leaving  the  state 
does  not  become  a  nonresident  until  he  gets  outside  of  the 
state.  In  Shipman  v.  Woodbury,  2  i\Iiles  (Pa.),  67,  it  w^as 
held  that  the  property  of  a  person  who  disappeared  after 
having  made  statements  that  he  intended  to  remove  from  the 
state,  but  who  in  fact  went  only  to  another  part  of  the  state 
and  returned  within  ten  days,  was  not  subject  to  attachment. 
There  are  cases  which  hold  that  a  person  becomes  a  nonresi- 
dent as  soon  as  he  begins  to  remove  his  person  from  the  plar-p 
of  residence,  and  before  he  has  crossed  the  state  line:  Moore 
v.  Holt,  10  Gratt.  (Va.)  284;  Clark  v.  Ward,  12  Gratt.  (Va.) 
440;  Spalding  v.  Simnis,  4  Met.  (Ky.)  285;  State  v.  Allen, 
48  W.  Va.  154.  86  Am.  St.  Rep.  29.  35  S.  E.  990.  50  L.  R. 
A.  284;  Brown  v.  Beekwitli,  58  W.  Va.  140.  112  Am.  St. 
Rep.  955,  annotated,  51  S.  E.  977,  1  L.  R.  A..  N.  S.,  778.  In 
Iowa  and  Missouri  the  statutes  take  away  the  exemption  of 
a  debtor  who  starts  to  leave  the  state,  or  is  about  to  take  up 
his  abode  in  another  state:  See  Graw  v.  jNIanning,  54  Iowa, 
719.  7  X.  W.  150;  Ilaekett  v.  Gihl,  63  .Mo.  App."447.  The 
West  A'irginia  cases  wliich  hold  that  nonresidence  has  the 
same  meaning  in  the  exemjttion  as  in  the  attachment  laws  do 
not  seem  to  rest  on  very  satisfm-tory  reasons. 

Our  statute  autliorizes  the  levy  of  an  attaelimeut  when  the 
defendant  is  not  a  resident  of  the  state,  or  when  he  has  de- 
parted from  the  state   with  intent  to   delay  or  defraud  his 
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creditors:  Rev.  Laws  1905,  sec.  4216.  The  justification  of 
such  statutes  is  found  in  the  inability  to  serve  process  upon 
the  defendant  in  the  ordinary  manner.  In  the  case  of  a  non- 
resident, personal  service  cannot  be  had;  and  this  is  also  true 
when  the  debtor  has  left  the  state  with  the  intent  to  defraud 
his  creditors.  Having  left  his  property  behind,  the  question 
arises  as  to  the  right  of  a  creditor  to  take  that  property  and 
apply  it  to  the  payment  of  his  debt.  The  right  to  attach  is 
given  because  the  fraudulent  disai)pearance  of  the  debtor  from 
the  jurisdiction  has  made  it  imi)ossible  '-^^^  to  serve  process 
in  the  ordinary  way.  This  may  be  a  good  reason  for  holding 
that  tlie  attachment  may  be  levied  as  soon  as  the  debtor  has 
abandoned  his  residence  and  started  for  another  state;  but 
we  do  not  determine  that  question,  as  no  attempt  is  here  made 
to  justify  the  le\y  upon  the  ground  that  Grimestad  had  left 
the  state  with  intent  to  delay  and  defraud  his  creditors.  It 
is  true  that  the  attachnient  was  issued  upon  an  affidavit  in 
which  this  was  stated  as  the  ground  for  claiming  the  right; 
but  the  case,  as  presented  to  us,  has  resolved  itself  into  the 
simple  question  whether  or  not  the  property  levied  on  was 
exempt  from  execution  by  reason  of  the  fact  that  Grimestad 
was  a  resident  of  the  state  at  the  time  of  the  levy. 

Tliis  question  of  exemption  presents  a  different  phase  of 
the  matter  of  residence.  The  benefit  of  the  exemption  laws 
of  tliis  state  is  granted  only  to  debtors  who  have  an  actual 
residence  in  the  state  (Rev.  Laws  1905,  sec.  4-317),  and  an 
absconding  debtor,  who  has  left  the  state  without  any  in- 
tention of  returning,  and  become  a  resident  of  another  state, 
cannot  avail  himself  of  the  benefits  of  the  exemption  laws  in 
respect  to  personal  property  left  behind  him  and  subsequently 
seized  upon  execution  :  Orr  v.  Box,  22  Minn.  485.  In  favor 
of  residents  of  the  state  the  exemption  laws  should  be  liberally 
construed,  in  order  to  advance  tlie  humane  purpose  of  pre- 
serving to  the  unfortunate  or  improvident  debtor  and  his  fam- 
ily the  means  of  obtaining  a  livelihood  and  thus  prevent  him 
from  becoming  a  charge  upon  the  public:  Rothseliild  v.  Boel- 
ter,  18  .Alinn.  331;  Berg  v.  Baldwin,  31  Minn.  541,  18  N.  W. 
821 ;  Boelter  v.  Klossuer,  74  Minn.  272.  73  Am.  St.  Rep.  347, 
77  N.  W.  4;  Olin  v.  Fox,  79  Minn.  459,  82  X.  AY.  858.  It 
is  conceded,  of  course,  that  Grimestad  had  formed  the  inten- 
tion of  abandoning  his  residence  and  removing  from  the  state; 
but  the  rule  is  well  established  that  to  effect  a  change  of  resi- 
dence there  must  be  both  intention  and  act.  and  that  an  in- 
tention to  remove  is  not  alone  sulYicicut  to  defeat  a  claim  to 
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an  exemption:  Springer  v.  Lewis,  22  Pa,  191;  Urquhart  v. 
Smith,  5  Kan,  447 ;  Winslow  v.  Benedict,  70  111.  120.  Prepa- 
rations to  leave  (Herzfeld  v.  Beasley,  106  Ala.  447,  17  South. 
623;  Anthony  v.  Wade,  1  Bush  (Ky.),  110;  Rasco  v.  Sheet, 
8  Ky.  Law  Rep.  703),  such  as  the  delivery  of  one's  furniture 
to  the  railroad  for  shipment  (Wood  v.  Bresnahan,  63  Mich. 
614,  30  N.  W.  206;  Herzfeld  v.  Beasley,  lOG  202  Ala.  447, 
17  South.  623),  or  even  sending  one's  family  to  another  state 
with  the  intention  of  following  them  after  disposing  of  cer- 
tain property  (Stirman  v.  Smith,  10  Ky.  Law  Rep.  665,  10 
S.  W.  131),  is  not  sufficient  to  deprive  the  owner  of  the  bene- 
fit of  exemptions  secured  to  residents  of  the  state:  See,  also, 
Bonnel  v.  Dunn,  28  N.  J.  L.  153. 

Taking  into  consideration  the  nature  of  the  exemption  laws, 
the  purposes  for  which  they  were  enacted,  and  the  liberal 
spirit  in  which  they  should  be  construed,  we  are  satisfied  that 
the  trial  court  properly  ruled  that  Grimestad  w^as  an  actual 
resident  of  the  state  so  long  as  he  was  within  the  jurisdiction 
of  the  state  and  had  not  actually  established  a  residence  else- 
where. He  was  not  engaged  in  the  perpetration  of  a  fraud  or 
attempting  to  avoid  service  of  process.  He  was  exercising 
his  right  to  pass  through  the  state  Avhile  on  his  journey  to 
another  state,  where  he  intended  to  establish  a  new  resi- 
dence. He  was  still  within  the  jurisdiction  and  entitled  to 
the  protection  of  the  laws  of  Minnesota.  The  property 
which  he  was  taking  with  him  was  exempt  under  those 
laws.  He  was  entitled  to  carry  that  property  with  him 
to  the  state  line,  and  immediately  upon  taking  it  into  the 
other  state  and  establishing  a  residence  there  to  claim  such 
exemptions  therein  as  were  authorized  by  the  laws  of  that 
state.     The  instruction  was  therefore  correct. 

2.  The  affidavit  for  attachment  alleged  that  the  defendant 
was  about  to  leave  the  state  with  intent  to  defraud  his  cred- 
itors. The  (jiiestion  whether  Lofgren  had  probable  cause  to 
belit've  that  this  statement  was  true  is  not  here  involved. 
This  action  was  brought  to  recover  damages  for  the  malicious 
abuse  of  the  process  of  the  court.  It  was  brought  while  the 
attachment  action  was  still  ])enc]ing  and  undetermined,  and 
this  alone  would  have  been  fatal  to  an  action  for  nialicious 
proset'Uiion  :  Luby  v.  Bennett,  111  Wis.  6l;5,  b7  Am.  St.  Rep. 
897,  87  X.  AV.  SOI,  50  L.  R.  A.  261;  26  Cyc.  57,  and  other 
cases  there  cit(>d.  An  action  based  on  the  abuse  of  process 
differs  from  an  action  for  malicious  prosecution  "in  at  least 
two  resp(\'1s;:  First,  in  that  want  of  probable  canse  is  not  an 
es.sential  element;  and,  second,  that  it  is  not  essential  that 
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the  orii^inal  proceeding  shall  have  terminated":  Hale  on 
Torts,  3G1  (1  Ja<,'-?ard  on  Torts,  634),  quoted  in  26  Cyc.  6; 
Paul  V.  Fargo,  84  App.  Div.  9,  15,  82  N.  Y.  Supp.  369.  This 
action  proceeds  upon  ^"•'^  the  theory  that  the  attachment  was 
maliciously  levied  on  exempt  property  for  the  purpose  of 
forcing  Grimestad  to  do  something  that  he  could  not  legally 
be  compelled  to  do:  Docter  v.  Riedel,  96  Wis.  158,  65  Am. 
St.  Rep.  40,  71  N.  W.  119,  37  L.  R.  A.  580. 

We  are  not  required  to  determine  whether  the  good  faith 
acceptance  of  the  advice  of  counsel  is  a  defense  in  an  action 
for  malicious  prosecution.  The  gist  of  the  present  action  is 
the  malicious  levy  upon  exempt  property,  and,  although  the 
fact  that  counsel  advised  that  the  property  was  not  exempt 
may  not  have  constituted  a  defense,  it  was  admissible  for 
the  purpose  of  reducing  the  amount  of  punitive  damages 
which  the  jury  might  have  awarded:  Chambers  v.  Upton  (C. 
C),  34  Fed.  473.  The  trial  court  excluded  evidence  of  this 
character;  but  the  appellant  has  not  made  a  record  which 
entitles  him  to  predicate  error  upon  the  rulings.  When  the 
case  was  called  for  trial,  the  defendant  asked  leave  to  amend 
the  answer  by  inserting  an  allegation  to  the  eflfect  that  in 
making  the  levy  he  acted  in  good  faith  upon  the  advice  of 
counsel.  AVhen  it  became  apparent  that  the  allowance  of  the 
amendment  would  result  in  a  continuance  of  the  case,  he 
witlulrew  his  application  and  went  to  trial  upon  the  original 
pleadings.  But  the  evidence  was  admissible  in  mitigation  of 
damages  under  the  original  answer,  and  an  unsuccessful 
elTort  was  made  to  introduce  it.  The  defendant  Campbell 
was  asked  whether  he  acted  under  the  advice  of  counsel,  and 
after  the  objection  to  the  evidence  was  sustained  no  offer  to 
prove  was  made.  Similar  questions  were  asked  the  defendant 
Lofgren  and  the  attorney,  ^Ir.  Ileimark,  and  an  offer  was 
made  to  prove  by  Lofgren  that  he  acted  in  good  faith  upon 
the  advice  of  counsel  that  Grimestad  had  abandoned  his  resi- 
dence and  ceased  to  be  a  resident  of  ^Minnesota,  and  that  the 
horse  was  subject  to  leyy.  The  offer  was  insufficient,  as  it 
contained  only  a  part  of  the  necessary  elements;  for  instance, 
it  did  not  state  that  a  full  and  fair  statement  of  the  facts 
within  the  knowledge  of  the  defendant,  or  which  with  due 
diligence  he  might  have  known,  had  been  made  to  his  counsel : 
See  26  Cyc.  54. 

3.  The  other  assignments  of  error  have  been  considered, 
but  they  do  not  require  especial  consideration.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff  for  one  hundred 
dollars,  and  in  view  of  this  small  verdict  it  ^^■*  is  apparent 
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that  the  jury  were  not  greatly  affected  by  what  was  said  by 
the  court  with  reference  to  punitive  damages.  Upon  the 
evidence  it  was  proper  to  submit  the  question  of  punitive 
damages  to  the  jury  (iMatteson  v.  Munro,  80  JNIinn.  340,  83 
N.  W.  153),  and  there  were  no  errors  in  the  charge  which  can 
be  considered  as  prejudicial  to  the  appellant. 
Order  affirmed. 


One  is  a  Noyircsident  Within  the  Meaninp  of  the  Fremption  Laws,  it 
has  bpcn  held,  though  still  within  the  state,  if  he  h;is  begun  to  remove 
therefrom  with  a  fixed  intent  to  leave  and  take  up  his  residence  in 
another  state:  State  v.  Allen,  48  W.  Va.  154.  86  Am.  St.  Rep.  29. 
See  in  this  connection,  Rogers  v.  Ayers,  119  Tenn.  340,  123  Am.  St. 
Rep.  725.  But  a  person  entitled  to  have  his  personal  property  ex- 
empted from  forced  sale  in  one  state  does  not  forfeit  such  right,  on 
the  ground  of  nonresidence.  until  he  begins  to  remove  from  his  resi- 
dence in  such  state,  with  intent  to  take  up  his  residence  elsewhere; 
and  the  fact  that  he  may  intend  to  leave  the  state  permanently  and 
has  made  complete  arrangements  to  do  so  by  delivering  his  personal 
property  for  shipment  to  a  point  outside  the  state  does  not  forfeit 
his  right  of  exemption,  until  he  begins  to  remove  his  person  from  the 
state:  Brown  v.  Beckwith,  58  W.  Va.  140,  112  Am.  St.  Rep.  955. 


SHEFFIELD-KING    MILLING     COIMPANY    v.     SHEF- 
FIELD I\1ILL  AND  ELEVATOR  COMPANY. 

[105  Minn.  315,  117  N.  W.  447.] 

TRADE   NAME — Laches  in  Enjoining  Unfair   Competition. — 

Action  to  enjoin  the  defendant  from  doing  certain  acts,  on  the  ground 
that  they  constitute  unfair  competition  in  trade  with  the  plaintiff. 
Held,  that  equity  will  not,  as  a  general  rule,  refuse  an  injunction  to 
enjoin  unfair  competition  in  trade,  on  the  ground  of  laches,  even 
though  the  delay  in  seeking  the  relief  may  be  such  as  to  preclude 
an  accounting  of  profits,      (p.  578.) 

TRADE  NAME— Right  to  Use  One's  O-vm  Name. — Every  per- 
son is  entitled  honestly  to  use  his  own  name  in  business,  either  alone 
or  associated  with  others  in  a  partnership  or  corporation.  lie  may 
not,  however,  use  his  name  as  an  artifice  to  mislead  the  public  as  to 
the  identity  of  the  business  or  corporation,  or  the  article  produced, 
and  thereby  unfairly  divert  the  business  of  another,  who  first  lawfully 
selected  the  trade  name,  established  a  business,  and  produced  an 
article  which  is   identified  by  the   name.      (p.   580.) 

TRADE  NAME — Enjoining  Use  of  One's  Own  Name. — Such  a 
use  of  one's  own  name,  unaccompanied  by  a  caution  or  explanation  so 
specific  as  to  prevent  confusion,  may  be  enjoined,      (p.  580.) 

TRIAL. — The  Findings  of  Fact  in  this  Case  are  Sustained  by 
the  evidence,  and  the  facts  found  sustain  the  conclusions  of  law. 
(p.  580.) 

(Syllabi  by   the   court.) 

P.  H.  Gunckel,  for  the  appellant. 

Paul  &  Paul  and  Benton  &  Molyneaux,  for  the  respondent. 
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316  START,  C.  J.  Appeal  from  the  order  of  the  district 
court  of  the  county  of  Hennepin  denying  the  defendant's 
motion  for  a  new  trial  in  an  action  ^*''  in  equity  brought  for 
the  purpose  of  enjoining  the  defendant  from  doing  certain 
acts  on  the  ground  that  the  doing  of  such  acts  constitutes 
unfair  competition  in  trade.  The  trial  court  made  findings  of 
fact  to  the  efTect  following: 

The  plaintiff,  Shoffiold-King  Milling  Company,  is  a  corpor- 
ation duly  organized  on  July  1,  1902,  and  existing  under  the 
laws  of  this  state.  The  dependant,  Sheffield  ]Mill  and  Eleva- 
tor Company,  is  a  corporation  organized  April  11,  1906,  and 
existing  under  the  laws  of  this  state.  From  1876  to  1896  ]\I. 
B.  Sheffield  was  engaged  in  the  business  of  operating  a  flour- 
mill  at  AValoott,  ]\Iinnesota,  and  manufacturing  and  selling 
flour,  which  became  known  throughout  the  United  States  and 
other  countries  as  "Sheffield's  Flour."  In  the  year  1896  he 
moved  such  business  to  Faribault,  this  state,  and  in  connec- 
tion with  his  son,  B.  B.  Sheffield,  and  his  son  in  law,  Alson 
Blodgctt,  Jr.,  organized  under  the  laws  of  this  state  a  cor- 
poration entitled  the  "Sheffield  Milling  Company,"  of  which 
the  incorporators  were  the  board  of  directors.  The  Sheffield 
Milling  Company  acquired  at  Faribault,  about  the  time  of  its 
incorporation,  a  large  flour-mill,  and  succeeded  to  and  ac- 
quired all  of  the  flour  manufacturing  business  of  said  M.  B. 
Sheffield,  together  with  the  goodwill  thereof,  and  all  the  flour 
brands,  trademarks,  trade  names,  and  labels  theretofore  used 
by  M.  B.  Sheffield  in  his  business  of  manufacturing  flour. 
The  Sheffield  JMilling  Company  thereafter,  and  until  1902, 
continued  to  use  and  operate  the  plant  at  Faribault,  and  to 
manufacture,  ship  and  deliver  flour  thereat  and  therefrom, 
and  carried  on  the  business  it  had  acquired  from  M.  B.  Shef- 
field, using  the  name  "Sheffield's"  as  a  part  of  its  trade- 
marks, trade  names,  and  brands,  and  it's  flour  continued  to  be 
known,  bought,  sold  and  asked  for  as  "Sheffield's  Flour." 
and  the  name  "Sheffield's"  became  known  all  over  the  world 
in  the  flour  business.  'M.  B.  Sheffield  died  prior  to  the  year 
1902.  and  all  of  his  interest  in  the  stock  and  business  of  the 
Sheffield  Milling  Company  became  the  property  of  his  son, 
B.  B.  Sheffield,  his  daughter,  Frances  S.  Blodgetf,  and  his 
son  in  law,  Alson  Blodgett,  Jr.,  and  in  the  year  1902  they 
owned  all  of  the  stock  of  the  Sheffield  Milling  Company,  and 
constituted  its  l;oard  of  directors. 

The  plaintiff  corporation  was  incorporated  on  .July  1,  1902, 
with  B.  B.  Sheffield,  Frances  S.  Blodcrett.  Alson  Blodgett.  Jr. 
Henry  II.  ^^**  King,  and  W.  W.  Allen,  as  its  incorporators, 
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with  its  principal  office  in  Minneapolis,  with  a  capital  stock 
of  three  hundred  thousand  dollars,  of  which  SheiYield  and 
his  associates  had  one-half,  and  Kir\<j;  and  Allen  the  other 
half.  The  flour-mill  at  Faribault,  and  the  business,  goodwill, 
trademarks,  trade  names,  and  all  other  property  of  the 
Shefiield  Milling  Company,  used  in  carrying  on  its  business 
of  manufacturing  and  selling  flour,  were  duly  transferred 
to  the  plaintiff,  which  also  actiuired  from  the  Crown  Milling 
Company  a  small  mill  at  Morristown,  Minnesota,  known  as 
the  "Crown  Mill,"  together  with  the  goodwill,  brands,  trade- 
marks and  trade  names  of  the  Crown  IVlilling  Company.  The 
plaintiff  continued  to  use  the  brands  which  it  acquired  from 
the  Sheffield  Milling  Company,  among  which  were  "Shef- 
field's Best"  and  "Gold  Mine,"  and  its  flour  was  generally 
known  in  the  trade  as  "Sheffield's  Flour,"  and  has  continued 
to  be  so  known.  A  considerable  portion  of  plaintiff's  mail 
has  always  come  addressed  to  "Sheffield  Milling  Company." 
In  February,  1906,  B.  B.  Sheffield,  Frances  S.  Blodgett, 
and  Alson  Blodgett,  Jr.,  sold  to  King  their  stock  in  the 
plaintiff  company,  and  in  part  consideration  therefor  the 
]\Iorristown  mill  was  deeded  to  them.  No  part  of  the  good- 
will or  business  of  the  plaintiff  was  transferred  to  Sheffield 
and  his  associates,  nor  any  of  its  flour  brands,  trademarks,  or 
names.  In  February,  1906,  Sheffield  started  in  to  solicit 
the  customers  and  agents  of  plaintiff,  sending  circulars  to 
them,  addressed  "To  Our  Patrons,"  and  writing  and  person- 
ally interviewing  them,  and  advising  them  that  he  was  about 
to  start  again  the  flour-milling  business.  These  circulars  and 
letters  were  sent  out  in  the  name  of  "Sheffield  Mill  Com- 
pany." In  April,  1906,  Sheffield  and  his  associates  incor- 
porated the  defendant  company.  The  defendant,  by  its 
officers  and  agents,  particularly  Sheffield,  has  persistently 
solicited  plaintiff's  customers  to  buy  its  flour,  by  represent- 
ing to  them  and  to  the  public  that  the  defendant  was  the 
successor  of  the  old  Sheffield  ^Milling  Company,  and  in  some 
instances  that  the  plaintiff  had  gone  out  of  business,  and, 
further,  that  the  plaintiff's  leading  brand  of  flour,  "Gold 
Mine,"  was  no  longer  made,  but  was  now  made  by  the  de- 
fendant under  the  brand  "Big  Diamond."  Great  confusion 
and  loss  has  resulted  to  the  business  of  the  plaintiff  by  the 
false  and  fraudulent  representations  of  the  defendant  that 
^^^  it  was  the  successor  of,  and  continuing  the  business  of,  the 
original  Sheffield  Milling  Company.  The  corporate  name  of 
the  defendant,  "Sheffield  IMill  and  Elevator  Company,"  is 
no  similar  to  the  plaintiff's  name  that  it  is  liable  to,  has,  and 
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does  create  great  confusion  on  the  part  of  the  public  as  to 
the  identity  of  the  manufacturers  of  the  Sheffield  flour,  and 
in  the  business  of  the  plaintiff.  It  is  apparent  that  an  efiPort 
was  made  by  the  defendant  so  to  name  itself  that  the  busi- 
ness built  up  by  the  plaintiff's  predecessor,  the  Sheffield 
]\lilling  Comjiany,  might  be  attracted  by  the  name  "Shef- 
field"; that  the  name  of  the  defendant  was  fraudulently 
selected  by  it  for  that  purpose,  and  for  the  purpose  of  divert- 
ing the  business  of  the  plaintiff  to  itself;  and,  further,  that 
the  defendant  has  been  guilty  of  unfair  competition  in  busi- 
ness with  plaintiff.  No  consent  by  plaintiff  to  the  use  by 
the  defendant  of  the  name  of  "Sheffield  Mill  and  Elevator 
Company"  was  shown. 

As  a  conclusion  of  law  the  trial  court  directed  judgment 
for  the  plaintiff,  enjoining  the  defendant  and  it's  officers  and 
agents,  as  follows:  "First,  from  using  as  a  part  of  its  cor- 
porate name  the  word  'Sheffield,'  associated  with  the  word 
'mill,'  or  any  other  word  indicating  a  business  similar  to 
that  of  plaintiff;  second,  from  using  as  a  trademark  or  trade 
name  for  flour,  or  as  a  part  thereof,  the  word  'Sheffield'  or 
'Sheffield's';  third,  from  representing  itself  to  be  the  suc- 
cessor to  the  business  of  the  Sheffield  INIilling  Company ; 
fourth,  from  doing  any  act  or  thing  which  tends  to  deceive 
or  mislead  the  public,  and  cause  it  to  believe  it  is  dealing 
with  plaintiflF,  when  it  is,  in  fact,  dealing  with  defendant; 
fifth,  from  selling,  or  causing  to  be  sold,  any  flour  manufac- 
tured by  it  as  'Sheffield's  flour';  sixth,  from  selling,  or  causing 
fo  be  sold,  any  flour  manufactured  by  it  as  flour  manufactured 
by  plaintiff.''' 

1.  Only  two  of  the  trial  court's  findings  of  fact  are  chal- 
lenged by  any  assignment  of  error  as  not  supported  by  the 
evidence.  The  first  relates  to  the  finding  to  the  effect  that 
the  plaintiff  did  not  consent  to  the  use  of  the  defendant's 
corporate  name,  and  the  other  is,  in  substance,  that  such 
corporate  name  was  selected  and  used  for  an  unfair  and 
fraudulent  purpose.  The  burden  was  upon  the  defendant 
to  show  that  the  plaintiff  consented  to  the  adoption  and  use 
of  the  defendant's  corporate  name,  and  the  evidence  falls 
far  short  of  showing  '^'"^^  that  the  defendant  was  entitled, 
as  a  matter  of  strict  right,  to  a  finding  that  the  plaintiff  did 
so  consent.  "While  we  are  not  prepared  to  hold  that,  if  the 
trial  court  had  found  for  the  defendant  upon  this  issue,  the 
finding  would  be  set  aside  as  not  supported  by  the  evidence, 
within  the  rule  applicable  to  such  cases,  yet  we  are  of  the 
opinion  that  the  finding  that  the  plaintiff  did  not  so  consent 
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is  snstainod  by  the  evidence,  and  hold  that  it  cannot  be  dis- 
turbed. 

The  intent  of  the  promoters,  officers  and  aprents  of  the 
defendants  in  adopting:  and  usinrr  the  name  "Sheffield,"  in 
connection  with  the  bnsine.ss  of  mannfaetnring  and  market- 
ing flour  by  the  defendant,  may  be  inferred  from  their  acts 
and  the  circumstances  connected  with  the  incorporation  of 
the  defendant  and  the  conduct  of  its  business.  It  clearly 
appears  from  the  evidence  that  the  name  "Sheffield,"  by 
lonp'  use.  became  and  is  a  valuable  trade  name,  descriptive 
of  the  flour  made  by  the  plaintiff,  and  signifies  to  the  com- 
mercial world  a  desirable  grade  of  flour,  and,  further,  that 
the  right  to  use  the  name  in  such  connection  was  sold  to 
the  plaintiff  by  the  promoters  of  the  defendant.  Upon  the 
evidence  in  this  case,  much  of  which  is  not  disputed,  it  seems 
difficult  to  explain  the  acts  and  conduct  of  the  defendant's 
officers  and  agents,  except  upon  the  theory  that  they  intended 
the  necessary  consequences  thereof,  which  were  unfairly  to 
deprive  the  plaintiff  of  that  which  it  had  honestly  acquired 
and  paid  a  fair  consideration  therefor.  A  consideration  of  the 
evidence,  as  set  out  in  the  record  herein,  has  led  us  to  the 
conclusion  that  the  finding  of  the  trial  court  that  the  defend- 
ant's corporate  name  was  fraudulently  selected  and  used  for 
the  purpose  of  diverting  the  business  of  the  plaintiff  to  the 
defendant  is  sustained  by  the  evidence. 

2.  The  defendant  also  claims  that  the  trial  court  erred  in 
not  holding  that  the  plaintiff  has  lost,  by  its  laches,  its  right 
to  complain  of  the  use  by  the  defendant,  in  its  corporate 
name,  of  the  name  "Sheffield"  in  connection  with  the  word 
"mill."  Laches  is  a  defense  peculiar  to  a  court  of  equity, 
the  practice  of  which  is  to  deny  affirmative  relief  to  a  party 
who  a])plics  therefor  after  unreasonable  dela}'.  What  will 
constitute  unreasonable  delay  depends  upon  the  facts  of  each 
particular  case.  In  equity  actions  for  relief  against  infringe- 
ment of  trademarks  or  unfair  competition  in  trade,  greater 
diligence  is  required  in  bringing  the  aetion  where  an  account- 
ing for  profits  is  ''-'  sought  than  is  required  where  an 
injunction  is  prayed  auainst  future  infringements  or  acts  of 
unfair  competition.  In  the  latter  case  equity  will  not.  as  a 
general  rule,  refuse  the  injunction  on  account  of  delay  in 
seeking  the  relief,  even  tliough  the  delay  may  be  sueli  as  to 
preclude  an  accounting  of  profits:  ^fcTjcan  v.  Fleminir.  96  U. 
S.  245,  24  L.  ed.  828;  Menendez  v.  Holt,  118  U.  S.  514.  9 
Sup.  Ct.  Rep.  143,  32  L.  ed.  526;  Saxlehner  v.  Eisner  & 
Mendelson  Co.,  179  U.  S.  19,  21  Sup.  Ct.  Rep.  7,  45  L.  ed.  60. 
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The  evidence  in  this  case,  taking  the  most  favorable  view 
of  it  for  the  defendant',  is  sufTicient  to  justify  a  finding  to 
the  effect  that  the  plaintiff  knew  the  use  tlie  defendant  was 
making  of  the  name  "Sheffiehl,"  in  its  corporate  name  and 
otlierwise,  for  approximately  one  year  before  the  commonce- 
ment  of  this  action;  that  the  plaintiff  made  no  request  of  the 
defendant  to  cease  using  such  name,  nor  make  any  effort  to 
prevent  it,  except  to  file  a  comjilaint  against  the  defendant 
with  the  Chamber  of  Commerce  of  Minneapolis;  and,  further, 
that  the  defendant  knew  that  such  use  of  the  name  was 
objectionable  to  the  plaintiff.  This  evidence  justified  the 
omission  of  the  trial  court  to  direct  an  accounting  of  profits. 
It  is,  however,  obvious  that  the  evidence,  when  tested  by  the 
rule  stated,  is  insufficient  to  justify  a  refusal  of  relief  to  the 
plaintiff  by  way  of  an  injunction.  We  therefore  hold  that 
the  court  did  not  err  in  holding  that  the  plaintiff  had  not 
lost  its  right  to  the  relief  granted  by  reason  of  its  laches. 

3.  The  last  contention  of  the  defendant  to  be  considered 
is  that  the  facts  found  by  the  trial  court  do  not  justify  the 
conclusion  of  law  to  the  effect  that  an  injunction  issue  enjoin- 
ing the  defendant  "from  using,  as  a  part  of  its  corporate 
name,  the  word  'Sheffield'  associated  with  the  word  'mill,' 
or  any  other  word  indicating  a  business  similar  to  that  of 
plaintiff."  It  is  to  be  noted  that  the  defendant  in  the  court 
below  made  a  motion  to  strike  out  this  conclusion,  but  it 
did  not  ask  to  have  the  conclusion  so  amended  as  to  allow 
the  use  of  the  word  by  the  defendant  in  such  modified  way 
as  not  to  deceive  the  public  or  be  unfair  to  the  plaintiff. 
Nor  was  there  in  the  court  below,  nor  is  there  here,  any  sug- 
gestion that  it  is  practicable  to  so  modify  the  finding,  l)y 
providing  that  an  "explanation  must  accompany  the  use  (of 
the  name)  so  as  to  give  the  antidote  with  ^'-^  the  bane": 
Ilerring-IIamrarvin  ^Safe  Co.  v.  Hall's  Safe  Co.,  208  U.  S. 
55-i,  28  Sup.  Ct.  Rep.  350,  52  L.  ed.  616;  Rowley  v.  J.  F. 
Rowley  Co.  (C.  C.  A.),  161  Fed.  91. 

In  the  last  case  cited  the  decision  of  the  lower  court  was 
reversed,  on  the  ground  that  it  was  error  to  restrain  the 
defendant  from  using  his  own  name,  in  any  manner  what- 
soever, in  the  manufacture  and  sale  of  artificial  linil)s,  instead 
of  "allowing  the  use,  provided  that  an  explanation  is 
attaohed."  It  may  be  fairly  assumed  in  the  case  cited  that 
the  required  modification  was  practicable  and  would  prove 
effectual. 

If,  in  the  case  at  bar,  it  be  impracticable  to  make  any  modi- 
fication of  the  defendant's  corporate  name,  and  it  be  nccc-^aiy 
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for  the  plaintiff's  protection  from  the  unfair  competition 
shown  by  the  court's  findings  of  fact,  to  restrain  the  defendant 
from  using  the  word  "Sheffield"  as  a  part  of  its  corporate 
name,  in  connection  with  the  word  "mill,"  then  it  is  a  con- 
dition intentionally  created  by  the  defendant,  and  the 
consequences  thereof,  equitably,  should  fall  upon  it,  and  not 
upon  the  plaintiff.  It  is,  however,  urged  on  behalf  of  the 
defendant  that  an  injunction  in  accordance  with  the  other 
five  conclusions  of  law  will  give  to  the  plaintiff  all  needful 
protection ;  hence  the  retention  of  the  first  is  not  necessary. 
Upon  a  consideration  of  all  the  facts  found  by  the  trial  court, 
we  are  of  the  opinion  that  an  injunction  restraining  the  use 
of  the  word  "Sheffield,"  in  the  manner  indicated  in  the  first 
conclusion  of  law,  is  reasonably  necessary  for  the  protection 
of  the  plaintiff. 

This  brings  us  to  the  ultimate  question  as  to  whether  the 
facts  found  sustain  the  court's  first  conclusion  of  law.  How 
far  the  right  to  the  use  of  a  family  name  in  business  may  be  en- 
joined is  a  question  which  has  been  frequently  passed  upon  by 
the  courts.  The  trend  of  the  later  cases  is  to  extend  the  limita- 
tion upon  the  right  whenever  it  is  necessary  to  do  justice  and 
prevent  unfair  competition  in  trade.  Upon  principle  and 
authority  we  hold  that  every  person  is  entitled  honestly  to 
use  his  own  name  in  business  either  alone  or  associated  with 
others  in  a  partnership  or  corporation.  He  may  not,  however, 
use  his  name  as  an  artifice  to  mislead  the  public  as  to  the 
identity  of  the  business  or  corporation,  or  the  article  produced, 
and  thereby  unfairly  divert  the  business  of  another  person, 
partnership  or  corporation,  ^-^  who  first  lawfully  selected  the 
trade  name,  established  a  business,  and  produced  an  article 
which  is  identified  by  the  name.  Such  a  use  of  one's  own 
name,  unaccompanied  by  a  caution  or  explanation  so  specific 
as  to  prevent  any  confusion  as  to  the  identity  of  the  corpora- 
tion or  its  product,  may  be  enjoined:  Hopkins  on  Trade- 
marks, 2d  ed.,  145;  28  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  426; 
Brown  Chemical  Co.  v.  Meyer,  139  U.  S.  540,  11  Sup.  Ct. 
Rep.  625.  35  L.  ed.  247;  Higgins  v.  Higgins,  144  N.  Y.  462, 
43  Am.  St.  Rep.  769,  39  N.  E.  490.  27  L.  R.  A.  42;  Lamb  Knit 
Goods  Co.  v.  Lamb,  120  Mich.  159,  78  N.  W.  1072,  44  L.  R. 
A.  841. 

The  findings  of  fact  clearly  bring  the  case  at  bar  within 
the  rule  stated,  and  we  hold  that  all  the  conclusions  of  law 
are  sustained  by  the  findings. 

Order  affirmed. 
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A  Trademark  may  be  Acquired,  at  Least  in  a  Limited  Sense,  in  the  uso 
of  one's  own  name  in  connection  with  a  business:  Sec  the  note  to 
Kyle  V.  Perfection  Mattresg  Co.,  85  Am.  St.  Kop.  102.  And  one  may- 
part  with  the  right  to  use  his  own  name  as  a  designation  or  descrip- 
tion of  a  manufactured  article,  and  confer  that  right  exclusively  upon 
another:  Russia  Cement  Co.  v.  Le  Page,  147  Mass.  206,  9  Am.  St. 
Rep.  685;  Frazer  v.  Frazer  Lubricator  Co.,  121  111.  147,  2  Am.  St. 
Rep.  73.  As  to  the  conflict  of  rights  where  there  are  different  persons 
of  the  same  name,  see  the  note  to  Kyle  v.  Perfection  Mattress  Co., 
85  Am.  St.  Rep.  103-106.  If  the  inventor  of  a  ware  assigns  the 
right  to  manufacture  it  and  to  use  his  projier  name  as  a  trade  name 
in  connection  therewith,  and  his  son,  after  having  been  eni[iloyed  by 
the  assignee  of  the  name  for  a  long  period,  leaves  such  employment 
and  proceeds  to  sell  the  ware  for  himself,  using  his  own  name  as  a 
trade  name,  and  simulating  the  assignee's  label,  advertisements,  and 
trade  circulars,  with  intent  to  deceive  the  public,  he  may  be  enjoined 
from  so  doing  irrespective  of  the  question  of  his  fraudulent  intent: 
Van  Stan's  Stratena  Co.  v.  Van  Stan.  209  Pa.  564,  103  Am.  St.  Bep. 
1018. 


STATE  V.  BOARD  OF  WATER  AND  LIGHT  CO:\rMIS- 
SIONERS  OF  DULUTII. 

[105  Minn.  472,  117  N.  W.  827.] 

GAS — Supply  to  Delinquent  Patron — Mandamus. — Respondents, 
the  liglit  and  water  board  of  Duluth,  chargcil  a  net  cash  rate  of 
seventy-five  cents  per  thousand  feet  for  gas  furnished  when  payment 
was  made  by  a  given  day,  and  ninety  cents  j)er  thousand  feet  when 
payment  was  made  afterward.  Relator  neglected  to  pay  on  that  day, 
but  subsequently  tendered  the  amount  he  owed  calculated  at  seventy- 
five  cents  per  thousand  feet.  He  afterward  tendered  a  reasonable 
advance  deposit  for  payment  for  gas  he  apjilied  to  be  furnished  with. 
Respondent  refused  to  accept  tlie  deposit  until  ho  had  paid  arrearage? 
calculated  at  ninety  cents  per  thousand  feet  and  clnrges  for  shutting 
off  and  turning  on  the  gas.  Relator  sought  by  nuindanuis  to  compel 
the  board  to  accept  his  deposit.  The  trial  court  discharged  the  writ. 
It  is  held: 

1.  Under  the  city  charter  the  respondent  was  authorized  to 
adopt  a  rule  to  the  effect  that  gas  would  not  be  supplied  a  delinquent 
person  until  that  person's  arrears  for  gas  furnished  had  been  paid. 

2.  The  home  rule  charter  provision  authorizing  such  a  regulation 
had  the  force  and  effect  of  a  legislative  enactment. 

3.  A  public  service  cor{)oratiou,  like  the  respondent,  must  justly 
exercise  its  conferred  powers  so  as  to  promote  the  purjioses  of  its 
creation  in  the  place  at  which  it  is  to  transact  business  and  to  render 
the  service  for  which  it  is  created  for  a  compensatory  and  not  exces- 
sive rate  impartially  determined,  and  so  as  not  to  discriminate  im- 
properly between  different  persons  or  property  or  classes  of  persons 
or  property.  The  regulations  must  be  reasonable  and  uniform  in  prin- 
ciple and  operation. 

4.  The  judiciary  ought  not  to  interfere  with  tlic  collection  of 
such  rates,  established  under  legislative  sanction,  unless  they  are 
plainly  and  palpably  in  violation  of  law. 

5.  The  regulation  here  in  controversy  was  valid. 

6.  The  respondent  was  justilied  in  including  in  relator's  arrrar- 
ages  the  gross  price  for  gas,  which  was  found  to  be   reasonable,  and 
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incidontal    charges    for    severing    and    making    connections,     (pp.    583- 
587.) 

QAS — Adoption  of  Eule  Against  Delinquents. — Under  a  city 
charter  wliich  authorizes  the  light  and  water  board  to  regulate  the 
rates  of  water  and  gas  and  enforce  them,  it  has  authority  to  adopt  a 
rule  that  gas  will  not  be  supplied  to  a  delinquent  customer  until  his 
arrears  for  gas  furnished  have  been  paid.       (By  the  editor.)      (p.  584.) 

GAS. — The  Provisions  of  a  City  Charter  which  authorize  the 
conditioning  of  supply  of  gas  to  a  customer  upon  the  payment  of 
dey:)t  for  gas  previously  furnished  have  the  force  and  effect  of  legis- 
lative enactments.      (By  the  editor.)      (p.  584.) 

GAS — Refusal  to  Furnish  Delinquent  Patron. — A  regulation  of 
a  city  light  and  water  board  that  gas  shall  not  be  furnished  a  patron 
until  his  prior  indebtedness  is  paid  is  valid.  (By  the  editor.) 
(p.  584.) 

GAS — Discrimination  Against  Customers. — A  municipal  light 
and  water  board  cannot  adopt  regulations  which  improperly  discrim- 
inates between  different  persons  or  property.  (By  the  editor.) 
(p.  585.) 

GAS — Interference  by  Judiciary  with  Rates. — The  judiciary 
should  not  interfere  with  the  means  of  collecting  gas  rates  established 
under  legislative  sanction,  unless  they  are  plainly  in  violation  of  law. 
(By  the  editor.)      (p.  585.) 

GAS. — When  a  Patron  is  in  Default  in  Payment  of  Gas  fur- 
nished him,  the  city  light  and  water  board  is  justified  in  including  in 
his  arrearages  the  gross  price  for  gas,  which  is  reasonable,  and  in- 
cidental charges  for  making  and  severing  connections.  (By  the 
editor.)      (p.  587.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Ross  &  McKnight,  for  the  appellant. 

Coryate  S.  Wilson  and  E.  M.  Morgan,  for  the  respondents. 

^"^'"^  JAGGARD,  J.  The  relator,  a  resident  of  Duluth,  was 
formerly  a  customer  for  illuminating  gas  of  the  respondents, 
the  water  and  light  department  of  the  city  of  Duluth.  Their 
net  cash  rate  for  gas  was  seventy-live  cents  per  thousand 
feet.  Their  gross  rate  upon  nonpayment  on  a  special  date 
was  ninety  cents  per  thousand  feet.  The  service  was  all 
metered.  The  relator,  while  a  customer  of  the  respondent  in 
the  autumn  and  winter  of  1904-05,  neglected  to  pay  his 
monthly  gas  bills  by  the  time  fixed,  and  when  respondents 
then  required  him  to  pay  "*"■*  at  the  gross  rate  of  ninety 
cents  per  thousand  feet  he  refused  so  to  do,  on  the  ground 
that  the  penalty  was  excessive  and  unreasonable.  Thereupon 
respondents  shut  off  his  gas.  At  various  times,  before  and 
after  the  shutting  off  of  the  gas,  relator  tendered  to  respond- 
ent the  sum  due  for  gas  figured  at  the  net  cash  rate  of 
seventy-five  cents  per  thousand  feet.  These  tenders  were  all 
refused.  Finally,  on  May  29,  1906,  relator  executed  to 
respondents  a  due  and  formal  application  for  gas,  and  ac- 
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companied  it  by  a  tender  of  fifteen  dollars  as  advance  deposit 
or  payment  in  advance  for  the  gas  for  which  he  was  applying. 
This  tender  resi)ondents  rejected,  unle.s.s  he  would  first  pay 
lip  all  his  arrears  in  amount  as  claimed  by  them.  This 
included  the  penalty  of  fifteen  cents  per  thousand  feet,  and 
additional  charges  for  shutting  off  and  reconnecting  the  gas. 
Side  charges  were  not  required  to  be  paid  by  ordinary  cus- 
tomers api)lying  for  gas,  even  without  payment  in  advance. 
Thereupon  relator  sued  out  this  mandamus,  commanding 
rcspoiuleiits  to  aceejjt  his  tender  of  fifteen  dollars  as  advance 
j)ayiiient  and  to  proceed  to  furnish  him  gas  till  it  should  be 
exhausted.  The  trial  court  discharged  the  writ.  F'rom 
jutliiiucut  entered  in  favor  of  resi)ondents,  this  appeal  is 
brought'. 

1.  Kelator  contends  that  under  the  Uuluth  charter  the 
board  may  by  regulation  refuse  to  supply  delinquent  patrons 
until  all  arr(»ars  on  the  premises  have  been  paid,  but  that 
their  regulation  in  fact  was  that  they  would  not  supply  any 
delincpuMit  j)erson  until  that  person's  arrears  had  been  paid. 
The  regulation  in  issue  so  provided.  Section  176  of  the 
charter,  however,  e-xpressly  authorizes  the  conunis.sioners  "to 
regulate  the  use  of  the  service  furnished  by  any  such  plant; 
to  fix  the  price  and  rates  therefor;  to  require  payment  in 
advance  therefor  and  to  enforce  the  same  by  depriving  any 
party  who  refuses  to  make  payment  therefor  of  any  such 
public  service  until  such  payment  is  made."  It  also  confers 
general  authority  on  the  commissioners  "to  make  and  enforce 
such  by-laws,  regulations  and  ordinances  as  may  be  necessary 
to  carry  into  eft'ect  said  powers  or  the  object  and  intent  of 
this  chapter  in  regard  to  any  such  public  service;  ....  and 
to  provide  for  other  rules  for  the  proper  officers  and  em- 
ployes for  the  discharge  and  regulation  of  such  services." 
The  cit\',  through  its  board  of  commissioners,  has  a  reasonable 
discretion  to  accomplish  the  intent  the  charter  authorized: 
Powell  v.  City  of  ^'''  Duluth.  91  Minn.  53.  97  X.  W.  450. 
The  conclusi(m  follows  that  the  immediate  rule  confonns  to 
the  authority  conferred  by  tlie  charter. 

2.  Charter  provisions,  which  by  their  terms  authorize  the 
conditioning  of  supply  to  a  consumer  at  the  premises  at  which 
the  debt  was  incurred  upon  the  payment  of  the  debts  for 
gas  previously  furnished  and  consumed,  have  the  force  and 
elYect  of  legislative  enactments:  Kansas  City  v.  IMarsh  Oil 
Co..  140  :\ro.  458,  471,  41  S.  W.  943:  Grant  v.  Berrisford.  94 
Minn.  45.  101  N.  W.  940.  1133  (which  involved  a  home  rule 
charter)  ;  City  of  East  Grand  Forks  v.  Luck,  97  ^linn.  373, 
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107  N.  W.  393,  6  L.  R.  A.,  N.  S.,  198 ;  Turner  v.  Snyder,  101 
Minn.  481,  112  N.  W.  868;  American  Electric  Co.  v.  City  of 
Waseca,  102  Minn.  329,  113  N.  W.  899 ;  Peterson  v.  City  of 
Red  Wino:,  101  Minn.  62,  111  N.  W.  840;  Howe  v.  City  of 
Orane:e,  70  N.  J.  Eq.  648,  62  Atl.  777.  It  is  not  material  in 
the  i)re.sent  case  whether  the  duty  imposed  on  the  patron 
proceeds  upon  the  theory  of  an  implied  contract  (Citv  of 
East  Grand  Forks  v.  Luck,  97  Minn.  373,  107  N.  W.  393,  6 
L.  R.  A.,  N.  S.,  198),  or  of  a  duty  prescribed  by  a  rule  au- 
thorized by  statute. 

3.  The  regulation  here  in  issue  was  valid  and  enforceable. 
The  relator  is  precluded  by  statute  from  raising  any  contro- 
versy as  to  its  mere  variance  from  rules  applicable  to  cases 
where  no  such  authority  existed.  In  the  absence  of  statute, 
common-law  rules  apply.  They  are  not,  however,  immutable. 
Within  limits  they  may  be  changed  by  legislative  act;  that 
the  constitution  provides  that  home  rule  charters  must  be 
"in  harmony  with  and  subject  to  the  constitution  and  laws 
of  the  state  of  Minnesota";  and  that  "laws"  includes  the 
common  law  as  well  as  statutes  does  not  result  in  legislative 
paralysis.  Force  and  effect  must  be  given  to  valid  legisla- 
tive action :  See  Brooklyn  Union  Gas  Co.  v.  City  of  New 
York,  188  N.  Y.  334,  117  Am.  St.  Rep.  868,  81  N.  E.  141,  15 
L.  R.  A.,  N.  S.,  163.  If,  however,  a  statute  or  a  regulation 
contravene  constitutional  provisions,  its  invalidity  follows. 

It  is  elementary  that  a  municipal  light  and  water  board 
must  justly  exercise  its  conferred  powers  in  t'he  making  and 
enforcing  of  regulations  so  as  to  promote  the  purpose  of  its 
creation  in  the  place  at  which  it  is  to  transact  business,  and 
to  render  the  public  and  its  patrons  the  contemplated  service 
for  compensatory,  but  not  excessive,  rates,  impartially  deter- 
mined, and  so  as  not  to  improperly  discriminate  between 
different  persons  or  property,  or  different  classes  of  persons 
470  Qj,  property.  The  regulations  must',  on  principle  and  in 
operation,  be  reasonable  and  uniform. 

This  court  has  recently  had  occasion  to  hold  void  certain 
regulations  because  they  failed  to  conform  to  this  standard: 
Gordon  &  Ferguson  v.  Doran,  100  Minn.  343,  111  N.  W.  272, 
8  L.  R.  A.,  N.  S.,  1049.  It  does  not  at  all  follow  that  "the 
fundamental  law  of  public  service  enterprises — the  duty  to 
serve  all  on  tender  of  payment" — is  universal  in  its  applica- 
tion or  persists  despite  certain  express  statutory  provisions  to 
the  contrary.  Indeed,  the  general  principle  is  that  the 
judiciary  ousiht  not  fo  interfere  with  the  means  of  collection 
of  rates   established  under  legislative  sanction,   unless   they 
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are  plainly  and  palpably  in  violation  of  law :  San  Diego  Land 
&  Town  Co.  V.  National  City,  174  U.  S.  739,  19  Sup.  Ct.  Rep. 
804,  43  L.  ed.  1154.  Both  on  reason  and  authority  the 
method  of  collection  here  in  issue  was  reasonable  and  proper. 
With  unusual  unanimity,  such  regulations  have  been  sus- 
tained alike  where  there  is  statutory  authority  and  where 
there  is  not.  Our  attention  ha.s  not  been  called  to  any  case 
in  which  a  rule  like  the  one  at  bar,  authorized  by  statute,  has 
been  held  void. 

In  a  case  involving  an  exactly  similar  state  of  facts  (Jones 
v.  Nashville,  109  Tenn.  550,  72  S.  W.  985),  Shields,  J.,  in 
sustaining  the  regulation,  said:  "The  ordinance  contributes 
to  the  economical  and  prompt  collection  of  the  water  assess- 
ments and  is  almost  necessary  for  that  purpose,  as,  without 
it,  not  only  would  the  city  be  delayed  in  the  collection  of  the 
assessment.s,  but  would  be  put  to  the  expense  of  a  multitude 
of  petty  suits  annoying  to  it  and  harassing  to  its  inhabitants, 

and  would  suffer  great  loss  on  account  of  insolvencies 

We  see  nothing  harsh  and  oppressive  or  discriminating  in 
this  ordinance,  but  we  are  of  the  opinion  that  it  is  reasonable 
and  valid,  and  that  its  enforcement  against  the  plaintiff  fur- 
nishes her  no  legal  cause  of  complaint  against  the  defendant." 
And  see  Maekin  v.  Portland,  38  Or.  120,  61  Pac.  134,  62  Pac. 
20,  49  L.  R.  A.  596;  Tacoma  H.  Co.  v.  Tacoma  L.  &  W.  Co..  3 
Wash.  31G,  28  Am.  St.  Rep.  35,  28  Pac.  516.  14  L.  R.  A.  669: 
.Montreal  v.  Cadieux,  [1899]  App.  Cas.  589;  Commonwealth 
V.  Philadelphia,  132  Pa.  288,  19  Atl.  136;  People  v.  Man- 
hattan G.  L.  Co.,  45  Barb.  136;  City  of  Atlanta  v.  Burton,  90 
Ca.  486.  16  S.  E.  214;  Detroit  G.  Co.  v.  Moreton  T.  &  S.  Co., 
Ill  :\Iieh.  401,  69  X.  W.  659;  Brass  v.  Rathboiie,  153  N.  Y. 
435,  •*''  47  X.  E.  905;  City  of  East  Grand  Forks  v.  Luck, 
97  Minn.  373,  107  N.  W.  393,  6  L.  R.  A.,  N.  S.,  198;  Mackin 
V.  Portland,  38  Or.  120,  61  Pac.  134,  62  Pac.  20,  49  L.  R.  A. 
596. 

Many  of  the  cases  upon  wliich  defendant  relies  have  been 
repeatedly  distinguished.  It  was  pointed  out  in  Jones  v. 
Xashville,  109  Tenn.  550,  72  S.  W.  985,  that  in  Crumlev  v. 
Watauga  W.  Co..  99  Tenn.  420,  41  S.  W.  1058,  the  water 
company  had  accepted  a  duebill  from  a  delinquent  customer 
and  afterward  allowed  him  to  receive  and  pay  for  water.  It 
was  denied  the  right  to  subsequently  coerce  him  by  denying 
him  a  present  legal  right  to  buy  water.  The  same  distinction 
applies  to  Wood  v.  City  of  Auburn,  87  Me.  287,  32  Atl.  906, 
29  L.  R.  A.  376:  See  ^lackin  v.  Portland,  38  Or.  120.  61  Pac. 
134,  62  Pac.  20,  49  L.  R.  A.  596;  Jones  v.  Nashville,  109 
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Tenn.  550,  72  S.  W.  985.  In  Turner  v.  Revere  Water  Co., 
171  Mass.  329,  68  Am.  St.  Rep.  432,  50  N.  E.  634,  40  L. 
R.  A.  657,  it  was  essentially  conceded  that  such  power  to 
shut  oO:'  water  might  have  been  specifically  conferred  by 
statute  ui)on  the  municipality:  See  City  of  East  Grand 
Forks  V.  Luck,  97  :\Iinn.  373,  107  N.  W.  393,  6  L.  R.  A.,  N. 
S.,  198.  Gaslight  Co.  v.  Colliday,  25  Md.  1,  and  Lloyd  v. 
Washington  G.  Co.,  1  Mackey  (D.  C),  331,  involved  rules 
held  improper  because  of  the  construction  of  the  contract: 
See  Mackin  v.  Portland,  38  Or.  120,  61  Pac.  134,  62  Pac.  20, 
49  L.  R.  A.  596.  In  New  Orleans  G.  L.  &  B.  Co.  v.  Paulding, 
12  Rob.  (La.)  378,  there  was  no  ordinance  or  statute  justify- 
ing the  refusal  to  supply  because  of  indebtedness  of  the 
former  tenant. 

Nor  is  the  view  of  the  law  here  accepted  inconsistent  with 
cases  involving  service  by  telephone  and  telegraph  companies 
and  common  carriers  to  which  relator  refers  us.  Thus  it  has 
been  held  that  a  telephone  company  operating  a  messenger 
service  cannot  forbid  its  subscribers  from  telephoning  for 
messengers  of  a  competing  company:  People  v.  Hudson,  19 
Abb.  N.  C.  (N.  Y.)  466.  Nor  can  such  company  refuse  to 
put  a  telephone  in  an  office  because  public  toll  booths  were 
available :  State  v.  Nebraska  T.  Co.,  17  Neb.  126,  52  Am.  Rep. 
404,  22  N.  W.  237.  So  a  common  carrier  cannot  refuse  to 
receive  freight  because  of  nonpayment  of  back  charges  for 
other  shipments:  Eastern  v.  Ilolbrook,  4  Ky.  Law  Rep.  730; 
Hutchinson  on  Carriers,  3d  ed.,  sec.  865.  It  may  also  be 
(^oncedcd  as  a  general  principle— although  it  is  not  strictly 
here  involved — that  a  city,  in  supplying  its  citizens  with  gas 
or  water,  acts  not  by  virtue  of  its  sovereignty,  but  performs 
the  function  of  a  private  cor]ioration.  None  the  less  its 
situation,  under  present  legislation,  is  not  identical  with  that 
of  telephone  companies  or  common  carriers.  The  statute 
'''•**  contemplates  that  its  rules  should  be  adapted  to  the 
circumstances  surrounding  a  particular  public  calling.  It 
has  a  right  to  carry  into  effect  the  powers  granted  by  statute, 
and  general  principles  governing  all  public  service  corpora- 
tions must  be  varied  in  details  when  applied  to  particular 
classes  of  cases.  They  should  be  adapted  to  the  locality  and 
to  tlie  ppfMiliar  affairs  which  it  is  intended  they  should  con- 
trol and  aflVct:  See  Jones  v.  Nashville,  109  Tenn.  550,  72  S. 
W.  985.  The  cases  in  rpiestion  fail  to  control,  because  of 
essential  and  proper  difTerences  in  stafutoiy  provisions  and 
in  reuulntions  wliicli  tliey  autlinrize:  Sei^  Madcin  v.  Portland, 
38  Or.  120,  61  Pac.  134/62  Pac.  20,  49  L.  R.  A.  596. 
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4.  The  imposition  of  a  fifteen-cent  penalty  or  discount  and 
of  certain  costs  and  expenses  of  shutting  off  the  gas  and  turn- 
ing it  on  a.s  parts  of  the  arrearage  charged  relator  does  not 
entitle  relator  to  the  mandamus  he  seeks.  The  trial  court  in 
effect  found  that  the  total  charge  of  ninety  cents  per  thousand 
feet  was  a  reasonable  price  and  rate  for  gas  consumed  by 
the  relator.  He  was  charged  at  that  rate.  A  discount  of  ten 
or  fifteen  j^or  cent  on  the  gross  price  was  shown  to  be  current. 
The  legality  of  such  a  penalty  or  discount  was  sustained  in 
Comn:on\venlth  v.  Philadelphia,  132  Pa.  288,  19  Afl.  136. 
And  see  Girard  Life  Ins.  Co.  v.  City  of  Philadelphia,  88  Pa. 
393;  Tacoma  H.  Co.  v.  Tacoma  L.  &  W.  Co.,  3  Wash.  316,  28 
Am.  St.  Rep.  35,  28  Pac.  51G,  14  L.  R.  A.  G99.  The  costs  and 
expenses  charged  were  found  to  have  been  reasonable  in  ex- 
tent. 

Tiie  requirement  of  such  charges  did  not  render  the  regula- 
tion void  beeause  of  want  of  uniformity  in  operation.  They 
were  reasonably  incident  to  the  right  to  collect  arrearages  in 
rent.  True,  they  were  not  charged  against  persons  who  had 
paid  their  bills.  Neither  were  prior  debts.  The  delinquent 
l)atron  was  reasonably  required  to  bear  the  abnormal  expense 
he  had  caused.  The  burden  operated  uniformly  upon  all 
delinquents,  just  as  patrons  who  do  not  pay  by  a  given  time 
are  retpiired  to  pay  larger  prices.  All  persons  similarly 
situated  were  similarly  treated.  The  validity  of  the  regula- 
tion is  not  successfully  impeached  by  these  considerations: 
State  v.  Sedalia  G.  L.'Co.,  34  Mo.  App.  501;  Powell  v.  City 
of  Duluth,  91  Minn.  53,  97  N.  W.  450;  San  Diego  Land  & 
Town  Co.  V.  National  City,  174  U.  S.  739,  19  Suj).  Ct.  Rep. 
80  K  43  L.  ed.  1154.  And  see  American  W.  W.  Co.  v.  State, 
46  Neb.  104,  50  Am.  St.  Rep.  610,  64  N.  AV.  711,  30  L.  R.  A. 
447. 

The  conclusion  follows  that  the  relator  is  not  entitled  to 
mandjiituis.  The  question  has  been  considered  on  its  merits. 
It  is  tlici'cfore  unnecessary  "*''•*  to  consider  or  determine 
whether  under  any  circumstances  a  mandamus  would  lie:  See 
26  Cyc.  151.  154;  ]\rackin  v.  Portland.  38  Or.  120.  61  Pac.  134, 
62  Pac.  20,  49  L.  R.  A.  596;  Howe  v.  City  of  Orange,  70  N. 
J.  Eq.  648.  62  Atl.  777. 

Aftirmed. 


A  Public  Service  Corporation  has  the  Hiaht  to  Frexcrihe  SnrJi  Bnles 
for  its  eonvenieikce  and  security  as  arc  just  aud  rfasonable,  and  re- 
fuse to  accommodate  patrons  who  decline  to  comply  therewith. 
Hence,  the  rule  of  a  water  company  that  it  may  deprive 'a  delinquent 
customer  of  water  by  shuttinjj  off  his  supply  ui;til  he  pays  the  amount 
due    may   bo    enforced:   Tacoma   Hotel   Co.    v.   Tacuma   Land   etc   Co- 
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3  Wasli.  316,  28  Am.  St.  Eep.  35.  But  a  rule  requiring  the  paymfnt 
of  one  dollar  by  every  person  from  whose  premisos  water  has  been 
turned  oflf  for  nonpayment  of  water  rates,  as  a  charge  for  turning 
the  water  off  and  then  turning  it  on  again,  has  bcrn  held  unreason- 
able: American  Water  Works  Co.  v.  State,  46  Neb.  194,  50  Am. 
St.  Eep.  GIU.  And  a  rule  of  a  water  company  that  water  may  be 
shut  off  from  customers  in  all  cases  of  nonpayment  of  water  rents 
is  unreasonable  and  void,  if  construed  so  as  to  permit  the  water  to 
be  shut  off  because  a  former  occupant  has  not  paid  his  bill:  Turner 
V.  Revere  Water  Co.,  171  Mass.  329,  68  Am.  St.  Rep.  432;  Burke  v. 
City  of  Water  Valley,  87  Miss.  732,  112  Am.  St.  Rep.  468.  See,  also, 
Liuue  V.  Bredes,  43  Wash.  540,  117  Am.  St.  Rep.  1068. 
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STATE  V.  PORTER. 

1213  Mo.  43,   111   S.  W.  529.] 

HOMICIDE. — Insanity  is  Either  Partial  or  General.  General 
alienation  always  excuses  homicide.  Partial  insanity  does  not  always 
excuse,  for  one  may  be  partially  insane  and  yet  be  responsible  for 
his  criminal  act.  The  law  does  not  excuse  unless  the  derangement 
is  so  great  that  it  renders  the  person  incapable  at  the  time  of  its 
commission  of  distinguishing  between  right  and  wrong  in  respect  to 
the  act  of   homicide,     (p.  594.) 

INSANITY. — The  Law  Presumes  Every  Person  Who  has 
Beached  Years  of  Discretion  to  be  of  sound  mind.     (p.  594.) 

HOMICIDE — Insanity — Evidence  and  Burden  of  Proof. — When 
insanity  is  pleaded  as  a  defense  to  a  homicide,  the  existence  thereof  at 
the  time  of  the  act  must  be  established  to  the  reasonable  satisfaction 
of  the  jury  before  an  acquittal  can  be  had,  and  the  burden  of  proof 
rests   with   the   defendant,      (p.  594.) 

HOMICIDE — Insanity  as  a  Defense. — If  a  Person  is  Insane  at 
the  Time  lie  takes  the  life  of  another,  it  can  make  no  difference,  so 
far  as  tlie  defense  of  insanity  is  concerned,  as  to  how  or  in  what 
niaiiiur  his  insane  condition  was  produced,      (p.  595.) 

HOMICIDE. — To  Establish  Insanity  as  a  Defense  to  a  Homi- 
cide, [Positive  or  direct  testimony  is  not  required,  nor  is  it  necessary 
to  establish  the  defense  beyond  a  reasonable  doubt.  It  is  sufTiciciit 
if  the  jury  is  reasonably  satisfied  by  the  weight  or  preponderance  of 
the  testimony  that  the  aceusetl  was,  at  the  time  he  committed  the 
act,  incapable  of  distinguishing  between  right  and  wrong,  (pp.  595, 
59G.) 

CRIMINAL  LAW — Accused  as  Witness — Introduction. — Where 
the  Accused  in  a  homicide  case  testifies  in  his  own  behalf,  an  instruc- 
tiiiu  that  "the  jury,  in  determining  the  weight  to  be  given  the  testi- 
mony of  the  defendant,  if  any,  have  the  riglit  to  consider  his  interest 
in  the  result  of  this  prosecution,"  is  improper  in  employing  the  words 
"if  any."      (p.  596.) 

HOMICIDE — Insanity  Shown  by  Statements  of  Accused. — 
Where  insanity  is  relied  upon  as  a  defense  to  a  homicide,  statements 
made  by  the  accused  shortly  after  the  commission  of  the  act  are 
admissible  as  tending  to  show  his  mental  condition,  notwithstaniliiig 
they  are  not  a  part  of  the  res  gestae  and  would  bo  considered  SLlf- 
Berviug  under  the  general  rules  of  evidence,     (p.  597.) 

(5S9) 
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HOMICIDE— Evidence  of  Insanity. — ^Wlien  Insanity  is  Relied 
upon  as  a  defense  to  homicide,  great  latitude  is  allowed  in  admitting 
evidence  having  any  tendency  to  throw  light  upon  the  mental  condi- 
tion of  the  defendant  at  the  time  of  the  commission  of  the  crime. 
(p.  597.) 

HOMICIDE. — Insanity    and   Self-defense    are   Both   Consistent 

Defenses,  and  when  there  is  evidence  to  support  both,  an  instruction 
that  if  the  jury  find  on  one  or  both  such  defenses  in  favor  of  the 
defendant  they  will  return  a  verdict  of  not  guilty  is  proper,     (p.  598.) 

HOMICIDE — Evidence  of  Eemote  Threats. — Threats  Made  by 
the  Defendant  against  the  deceased  are  admissible  in  a  homicide  case, 
however  remote  they  may  be;  the  remoteness  goes  only  to  the  weight 
of  the   evidence  and  not  to  its  competency,     (p.  599.) 

HOMICIDE — Insanity,  Latitude  in  Showing. — In  Determining 
the  Sanity  of  the  defendant  in  a  homicide  case,  evidence  of  anything 
and  everytliing  which  in  some  substantial  way  would  liave  a  tendency 
to  show  that  his  nervous  organization  was  affected  at  the  time  of  the 
commission  of  the  act  is  admissible;  but  the  rule  should  also  be  kept 
in  view  that  testimony,  to  be  admissible,  must  at  least  tend  to  prove 
or  disprove  some  of  the  issues  involved,     (p.  600.) 

W.  S.  Henderson  and  E.  C.  Hall,  for  the  appellant. 

Herbert  S.  Hadley,  attorney  general,  and  N.  T.  Gentry,  as- 
sistant attorney  general,  for  the  state. 

^^  FOX,  P.  J.  This  cause  is  now  pending  in  this  court 
upon  appeal  by  the  defendant  from  a  judgment  and  sentence 
of  the  circuit  court  of  Clinton  county,  convicting  liiin  of  mur- 
der in  the  second  degree.  The  name  of  deceased,  the  party 
charged  to  have  been  killed,  was  William  N.  Porter,  and  the 
date  of  the  homicide  is  alleged  to  be  February  17,  1906,  and 
the  weapon  used  is  charged  to  have  been  a  pistol.  The  de- 
ceased and  the  defendant  bore  the  relation  of  father  and  son. 

At  the  January  term  of  the  Clinton  county  circuit  court  in 
1907,  the  defendant  was  put  upon  his  trial  for  the  offense 
charged  in  the  indictment.  Tlie  testimony  developed  at  the 
trial  is  quite  voluminous,  and  we  shall  by  no  means  undertake 
to  produce  it  in  detail.  We  have  read  the  testimony  and  con- 
sidered it  very  carefully,  and  must  be  content  with  a  brief 
statement  of  what  the  testimony  tended  to  show,  or  at  least  a 
sufficient  tendency  of  the  showing  to  enable  us  to  Intel] igently 
discuss  the  legal  propositions  presented  by  learned  counsel  rep- 
resenting the  state  and  the  appellant. 

The  evidence  on  the  part  of  the  state  tended  to  show  that 
the  defendant  was  the  son  of  the  deceased  by  his  second  wife, 
and  at  the  time  of  the  alleged  commission  of  the  homicide  was 
over  the  age  of  twenty-one  years;  he  lived  with  his  father,  the 
deceased,  who  was  ^^  a  well-to-do  fariner,  living  upon  a  farm 
near  PlatLsburg,  Clinton  county,  Missouri,  which  he  owned  and 
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had  well  stocked.  Some  years  before  William  N.  Porter  was 
killed  he  married  his  third  wife,  who  was  about  twenty  years 
his  junior,  and  took  her  to  his  home  on  his  farm,  where  he,  his 
wife,  the  defendant  and  his  brother  Charles  and  his  two 
younger  sisters  all  resided.  The  testimony  also  tended  to  show 
that  there  was  an  extreme  unfriendly  feelinj^  existing  between 
the  deceased  and  his  wife,  and  this  unfriendly  feeling  for  sev- 
eral years  developed  into  violent  demonstrations  on  the  part 
of  the  deceased  to  do  his  wife  some  personal  harm.  This  un- 
friendly feeling,  and  followed  by  demonstrations  of  violence 
towju'd  his  wife,  seemed  to  have  originated  at  some  of  the  times 
about  a  disagreement  about  selling  the  farm,  the  deceased 
wanting  to  sell  the  farm  and  the  wife  objecting  to  soiling  it. 
The  wife  on  one  or  two  occasions  declined  to  si^rn  a  deed  that 
her  husband  would  request  her  to  sign,  eonvejing  the  farm. 
The  children — that  is,  the  defendant  and  his  brothers  and  two 
sisters,  all  of  whom  lived  with  their  father  and  stepmother — 
were  inclined  to  take  the  side  of  the  stepmother  in  these  dis- 
putes. A  time  or  two  the  wife  declined  to  sign  the  deed  but 
finally  signed  it  under  protest,  and  on  the  date  of  the  homicide, 
February  17,  1907,  the  deceased  again  approached  his  wife  and 
again  brought  up  the  difficulty  and  renewed  the  disagreement 
between  them  in  regard  to  the  sale  of  the  farm.  The  testimony 
on  the  i)art  of  the  state  tends  to  show  that  all  the  family  ate 
dinner  at  the  home  of  the  deceased  at  12  o'clock  on  the  day  of 
the  homicide  and  after  dinner  deceased  threw  the  deed  in  his 
wife's  lap  and  told  her  she  could  burn  it  up.  His  wife  de- 
clined to  take  the  deed  or  to  have  anything  to  do  with  it,  and 
the  deceased  then  threw  the  deed  in  the  stove.  There  was  other 
testimony  on  the  part  of  the  slate  tending  to  show  that  the  de- 
ceased ^''  then  walked  out  to  the  hog  lot,  carrying  a  bucket  of 
slop  to  his  pigs  and  soon  started  back  toward  the  house.  The 
two  sons.  Homer  and  Charles,  were  upstairs  in  their  bedroom. 
The  defendant  got  his  shotgun,  which  was  loaded  with  bird- 
shot,  and  tired  out  of  an  upstairs  window.  After  the  firing  of 
this  shot  Charles  Porter,  his  brother,  took  the  gun  away  from 
him  and  the  defendant  then  got  his  pistol  and  rushed  down  the 
steps,  out  through  the  yard  and  into  the  hog  lot,  where  his 
fatlier  was  behind  a  crate  and  near  a  woodpile.  After  getting 
within  a  few  feet  of  his  father  the  defendant  tired  several  shots 
with  his  pistol,  four  of  which  took  effect  and  resulted  in  the 
deatli  of  his  father.  j\Irs.  Porter,  the  wife  of  the  deceased,  and 
the  two  girls  rushed  out  of  the  house  and  put  their  anus 
around  the  defendant  and  tried  to  get  him  to  go  into  the 
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hnuso.  Charles  Porter,  his  brother,  started  off  after  the  neigh- 
bors. Mr.  Winn,  Mr.  McWilliams  and  Mr.  Grogan,  neighbors, 
arrived  shortly  after  the  shooting  and  found  the  deceased  ly- 
ing near  the  woodpile  in  an  apparently  lifeless  condition. 
They  observed  that  there  was  a  wound  in  his  hand  and  several 
wounds  in  his  leg,  which  apparently  were  inflicted  by  a  shot- 
gun. When  the  neighbors  came  the  defendant  was  still  in  the 
yard  with  his  stepmother  and  sisters,  very  much  excited  and 
very  nervous.  The  defendant  at  that  time  had  a  pistol  and 
shotgun  in  his  hands.  Later  on  in  the  day  after  the  shooting, 
George  Ryan,  another  neighbor,  examined  the  wounds  on  the 
deceased's  body  and  found  one  in  the  temple,  made  by  a  bullet 
from  a  pistol,  which  also  showed  powder  burn.  The  neighbors 
persuaded  the  ladies  to  go  into  the  house  and  Mrs.  Porter  went 
to  bed  and  defendant  also  went  to  bed,  and  still  appeared  ner- 
vous, and  a  physician  gave  him  some  medicine.  The  state  also 
introduced  some  evidence  tending  to  show  that  the  defendant 
had  some  ^^  time  previous  to  this  homicide  threatened  to  kill 
his  father. 

On  the  part  of  the  defendant  there  was  testimony  tending 
to  indicate  that  the  defendant  was  impressed  that  his  step- 
mother and  the  other  children  looked  to  him  for  protection 
against  any  violence  on  the  part  of  his  father,  and  there  was 
testimony  tending  to  show  that  he  had  prevented  on  other 
occasions  his  father  from  doing  violence  to  his  stepmother. 
There  was  also  evidence  tending  to  show  that  there  was  a  very 
unfriendly  feeling  existing  between  deceased  and  his  wife, 
relative  to  the  sale  of  their  farm ;  that  on  several  occasions  the 
quarrel  between  them  was  renewed,  and  that  the  deceased  sev- 
eral times  threatened  to  kill  his  wife  if  she  did  not  sign  the 
deed.  On  the  day  of  the  homicide,  immediately  after  dinner, 
the  deceased  threatened  to  kill  his  wife  and  all  the  family, 
threatened  to  send  them  off  of  the  place  and  send  them  to 
another  place  where  they  did  not  want  to  go.  The  defendant's 
evidence  also  tended  to  show  that  the  deceased  carried  his  gun 
with  him  out  of  the  house  and  started  back  from  the  hog  lot 
carrying  his  gun.  The  defendant  testified  that  he  became  so 
alarmed  because  of  the  threats  made  by  his  father,  and  be- 
en nse  of  the  further  fact  that  his  father  was  carrying  a  gun 
and  coming  toward  the  house,  that  he  fired  out  of  an  upstairs 
window  at  his  father,  but  he  did  not  remember  anything  fur- 
ther that  he  did.  Other  witnesses  testified  that  the  defendant 
immediately  after  the  shooting  was  in  an  insane  condition, 
and  that  he  did  not  know  what  he  was  doing  nor  what  anyone 
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was  saying  to  him.  Dr.  Streckman  testified  that  he  was  called 
to  the  Porter  home  in  the  afternoon  and  examined  the  defend- 
ant, and  found  that  it  was  necessary  to  give  him  medicine  in 
order  to  relieve  him  of  the  intense  excitement  with  which  he 
was  then  suffering,  and  that  in  his  opinion  the  defendant  was 
temporarily  insane.  Other  witnesses  testified  to  the  good 
•*■*  reputation  of  the  defendant  in  the  community  in  which  he 
lived,  and  also  to  the  fact  that  in  their  opinion  the  defendant 
was  insane  just  alter  the  difficulty. 

In  rebuttal,  the  state  introduced  several  of  the  gentlemen 
who  coiliposed  the  coroner's  jury,  who  testified  to  the  conduct 
and  actions  of  the  defendant  at  the  home  that  afternoon,  and 
that  in  their  jvulgment  he  was  a  sane  man  at  the  time. 

At  the  close  of  the  evidence  the  court  instructed  the  jury 
upon  murder  in  the  first  and  second  degrees,  as  well  as  upon 
the  defense  of  insanity  aiul  self-defense,  the  credil)ility  of  wit- 
nesses and  reasonable  doubt.  We  deem  it  unnecessary  to  here 
reproduce  the  instructions  given  by  the  court,  but  will  give 
them  such  attention  as  we  deem  neci'ssary  during  the  course 
of  the  opinion.  The  cause  being  submitted  to  the  jury  upon 
the  evidence  and  instructions  of  the  court,  they  returned  a  ver- 
dict finding  the  defendant  guilty  of  nuirder  in  the  second  de- 
gree, as,sessiiig  his  punishment  at  twenty-five  years  in  the  peni- 
tentiary. Timely  motions  for  new  trial  and  in  arrest  of  judg- 
ment were  filed  and  by  the  court  taken  up  and  overruled. 
Judgnii'iit  was  entered  in  accordance  with  the  verdict,  and 
from  this  judgment  the  defendant  in  due  time  and  proper 
form  prosecuted  his  appeal  to  this  court,  and  the  record  is  now 
before  us  for  consideration. 

The  record  before  us  in  this  cause  presents  numerous  com- 
plaints of  error  as  grounds  for  the  reversal  of  this  judgment. 
We  shall  not  undertake  to  discuss  each  and  every  complaint 
urged  by  the  appellant;  to  do  so  would  require  a  volume, 
hence  we  shall  be  content  with  a  discussion  of  those  questions 
which  we  deem  of  most  ijupurtance  as  applicable  to  the  case 
in  hantl. 

^^  1.  It  is  apiKircnt  from  the  disclosures  of  the  record  that 
there  was  a  double  defense  interposed  to  tliis  prosecution — that 
is.  the  defense  of  insanity  as  well  as  that  of  self-defense.  Upon 
the  subject  of  insanity  the  court  instru.cted  the  jury  as  fol- 
lows : 

"In  this  case,  insanity  is  interposed  by  defendant's  counsel 
as  an  excuse  for  the  charge  set  forth  in  tlie  iiulictment.  Tliis 
defense,   when    established,    is   one    the   law   recognizes ;    and 
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should  insanity  be  proved  by  the  evidence  in  this  ease  to  the 
reasonable  satisfaction  of  the  jury,  it  will  be  their  duty  to 
acquit  the  defendant  altogether. 

"Insanity  is  a  ph^'sical  disease,  located  in  the  brain,  which 
disease  so  perverts  and  deranges  one  of  the  mental  or  moral 
faculties  as  to  render  the  person  suffering  therefrom  incapable 
of  distinguishing  right  from  wrong  in  reference  to  the  par- 
ticular act  charged  against  him,  and  incapable  of  understand- 
ing that  the  particular  act  in  question  was  a  violation  of  the 
laws  of  God  and  society. 

"Therefore,  if  the  jury  find  and  believe  from  the  evidence 
that,  at  the  time  defendant  did  the  killing  charged  in  the  in- 
dictment, he  was  so  perverted  and  deranged  in  one  or  more  of 
his  mental  or  moral  faculties  as  to  be  incapable  of  understand- 
ing, at  the  moment  he  killed  his  father,  that  such  killing  was 
wrong,  and  that  defendant  at  that  time  was  incapable  of 
understanding  that  the  act  of  killing  was  a  violation  of  the 
laws  of  God  and  society,  they  will  find  him  not  guilty. 

"Insanity  is  either  partial  or  general.  General  alienation 
always  excuses.  Partial  insanity  does  not  always  excuse ;  one 
may  be  partially  insane  and  yet  be  responsible  for  his  criminal 
acts.  The  law  does  not  excuse  unless  the  derangement  is  so 
great  that  it  actually  renders  the  person  incapable,  at  the 
time  of  its  commission,  of  distinguishing  between  right  and 
^"^  wrong  in  respect  to  the  particular  act  charged  and  proved 
against  him. 

"The  law  presumes  every  person  who  has  reached  the  years 
of  discretion  to  be  of  sound  mind,  and  this  presumption  con- 
tinues until  the  contrary  is  shown.  So  that,  as  in  this  case 
insanity  is  pleaded  as  a  defense  to  a  criminal  charge,  the  fact 
of  the  existence  of  such  insanity  at  the  time  of  the  commission 
of  the  act  coni])lained  of  must,  before  you  can  acquit  on  that 
ground,  be  establislied  by  the  evidence  to  your  reasonal)le  satis- 
faction ;  and  the  burden  of  proving  that  fact  rests  with 
defendant." 

With  this  declaration  upon  this  subject  we  are  of  tlie  opin- 
ion there  is  no  fault  to  be  found.  Snl)stai]tially  the  same 
instruction  has  repeatedly  met  the  approval  of  this  court: 
State  V.  Klinger.  46  .Mo.  224:  State  v.  Church.  19<J  Mo.  (iOo. 
98  S.  AV.  16;  State  v.  Crane.  202  Mo.  54.  100  S.  AY.  422;  State 
v.  I)iio>trow,  137  ^lo.  44,  38  S.  W.  r).')4.  3i)  S.  AV.  266. 

2.  Leai'iicd  counsel  for  a]>i>ollant  vci-y  ea)'n(>stly  uriie  that 
there  was  en  or  cuuiuiittt'd  by  the  court  in  giving  instruction 
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numbered  9,  which  relates  to  the  defense  of  insanity  as  inter- 
posed by  the  appellant.    It  was  as  follows: 

"9.  If  the  jury  believe  and  find  from  the  evidence  that  the 
defendant  shot  at  the  deceased  with  a  repeatinjjr  shotgun,  and 
that  said  shooting  was  intentional  and  not  in  the  necessary 
defense  of  the  defendant,  his  stepmother,  brother  or  sister,  as 
herein  explained,  and  immediately  thereafter  became  tempo- 
rarily insane  in  consequence  of  what  he  had  done,  then  such 
temporary  insanity  will  not  excuse  him  from  responsibility  iu 
this  case." 

We  are  unable  to  comprehend  upon  what  theory  the  trial 
court  based  such  an  instruction.  In  the  briefs  of  learned  coun- 
sel, both  for  appellant  and  by  the  ^'  learned  attorney  general, 
we  are  not  cited  to  any  authorities  in  support  of  an  instruction 
of  that  character,  nor  are  we  referred  to  any  condemning  it, 
but  we  take  it  upon  general  principles  that  it  makes  no  differ- 
ence as  to  what  caused  the  insanity  or  at  what  particular  per- 
iod of  time  the  defendant  may  have  become  insane;  if  at  the 
time  the  fatal  shot  was  fired  or  the  fatal  blow  struck  he  was 
insane,  then  it  is  a  matter  of  absolute  indifference  as  to  how 
that  insanity  was  produced.  We  might  refer  to  numerous 
instances  in  which  the  wrongful  and  unlawful  acts  of  a  de- 
fendant may  have  been  instrumental  in  leading  to  his  absolute 
impairment  of  mind,  yet  from  a  legal  standpoint  the  test 
must  be  applied  as  to  whether  the  defendant  at  the  time  of 
the  connnission  of  the  criminal  act  had  mental  ability  to  dis- 
tinguish between  right  and  wrong  with  respect  to  the  act  com- 
mitted. If  the  defendant  was  insane  at  the  time  of  firing  tlie 
fatal  shot  which  resulted  in  the  death  of  the  deceased,  and  was 
unable  to  distinguish  between  right  and  wrong  in  the  commis- 
sion of  the  act  which  resulted  in  such  death,  then  it  can  make 
no  difference  as  to  how  or  in  what  manner  his  insane  condition 
was  produced.  This  instruction,  in  our  opinion,  was  erro- 
neous, and  constitutes  such  error  as  warrants  the  reversal  of 
this  judgment. 

While  upon  the  subject  of  instructions  upon  the  defense  of 
insanity  it  is  not  out  of  place  to  say  that  instruction  "I"  re- 
quested by  the  appellant  was  a  very  appropriate  one  and 
should  have  been  given.  That  instruction,  as  requested  by  the 
defendant,  was  as  follows: 

"To  establish  insanity  as  a  defense,  positive  or  direct  testi- 
mony is  not  required,  nor  is  it  necessary  to  establish  this  de- 
fense beyond  a  reasonable  douiit.  It  is  sut^ieient  if  the  jury  is 
reasonably  satisfied   by  the  weight  or  pi'eponderanee   of   the 
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testimony  that  the  '^^  accused  was,  at  the  time  he  committed 
the  act,  incapable  of  distinguishing  l)et\veen  right  and  wrong." 

An  instruction  su])stantially  in  the  same  form  was  recog- 
nized as  appropriate  in  the  case  of  State  v.  Wright,  134  Mo. 
404,  35  S.  W.  1145.  This  instruction  was  requested  by  the 
learned  counsel  for  appellant  and  is  not  covered  by  other  in- 
structions; therefore,  if  the  testimony  upon  a  retrial  of  this 
cause  warrants,  it  should  be  given. 

3.  Coni]')laint  is  made  at  instruction  No.  15,  as  given  by  the 
court.    This  instruction  was  as  follows: 

"You  are  further  instructed  that  the  defendant  is  a  com- 
petent witness  in  this  cause  in  his  own  behalf,  and  you  should 
consider  such  testimonj^  in  connection  with  the  other  evidence 
given  at  the  trial;  yet,  the  jury  in  determining  the  weight  to 
be  given  to  the  testimony  of  the  defendant,  if  any,  have  the 
right  to  consider  his  interest  in  the  result  of  this  prosecution." 

It  is  sufficient  to  say  of  that  instruction  that  it  is  much  bet- 
ter for  the  trial  courts,  in  their  directions  to  the  jury,  to 
follow  the  approved  precedents.  There  was  no  necessity  for 
embracing  in  this  instruction,  in  calling  the  attention  of  the 
jury  to  the  testimony  by  the  defendant,  the  terms  "if  any." 
In  other  words,  it  was  not  proper  to  say  to  the  jury  "in  deter- 
mining the  weight  to  be  given  to  the  testimony  of  the  defend- 
ant, if  any,"  that  they  had  the  right  to  consider  his  interest 
in  this  prosecution.  The  terms  employed,  "if  an}',"  in  that 
instruction  should  be  omitted  upon  a  retrial  of  this  cause.  It 
savors  too  much  of  an  invitation  to  the  jury  not  to  give  any 
weight  whatever  to  the  testimony  of  the  defendant. 

^'"^  4.  It  is  next  insisted  by  learned  counsel  for  appellant 
that  the  testimony  of  witnesses  D.  M.  McWilliams,  Luke  Gro- 
gan  and  Jesse  Albright  as  to  the  conduct  and  actions  of  the 
defendant  shortl}^  after  the  homicide  was  improperly  excluded. 
These  witnesses  lived  some  little  distance  from  the  premises 
where  the  killing  of  the  deceased  occurred;  however,  they 
reached  the  premises  shortly  after  the  shooting,  and  their 
testimony  was  directed  to  actions  and  conduct  of  the  defend- 
ant after  reachiiig  there.  The  substance  of  their  testimony 
was  to  the  effect  that  the  defendant  was  running  around  in  an 
excited  condition,  exclaiming  that  the  deceased  "will  kill  us; 
he  will  kill  all  of  us."  It  is  insisted  that  this  testimony  was 
admissible  upon  two  theories— first,  as  a  part  of  the  res  gestae, 
and.  secondly,  if  not  a  part  of  the  res  gestae,  it  was  admissible, 
occurring  so  shortly  after  the  shooting,  as  tending  to  show  the 
mental  condition  of  the  defendant  at  the  time  of  the  commis- 
sion of  the  homicide.     In  our  opinion,  while  the  question  is  a 
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very  close  one,  under  the  facts  developed,  this  testimony  was 
not  admissible  iis  a  part  of  the  res  gestae,  but  we  are  clearly  of 
tlie  ojjinion  that  it  was  admissible  as  tending  to  prove  tlie  in-, 
sanity  of  the  defendant  at  the  time  of  the  commission  of  the 
act.  It  is  insisted  by  the  state  that  his  statements  as  testified 
to  by  those  witnesses  were  self-serving,  and  therefore  under 
the  well-scttlcd  rules  of  law  were  not  admissible;  however,  it  is 
suHicient  to  say  ui)()n  this  proposition  that  the  distinction  must 
be  kept  in  view  as  to  the  actions  and  statements  of  a  defendant 
who  has  interposed  as  a  defense  that  of  insanity,  which  tends 
to  demonstrate  his  mental  condition  at  or  near  the  time  of  the 
commission  of  the  act,  and  a  mere  self-serving  statement.  If 
there  was  no  issue  in  this  cause  as  to  the  mental  condition  of 
the  defendant  at  the  time  of  tlie  commission  of  the  homicide, 
then  it  might  be  ^^  trul^^  said  that  any  statements  he  made  as 
to  what  the  deceased  intended  to  do  would  be  merely  self- 
serving  statements,  and  should  be  excluded;  but  when  his  san- 
ity at  the  time  of  the  commission  of  the  act  with  which  he  is 
charged  is  directly  involved,  then,  under  the  well-settled  rules 
of  procedure,  great  latitude  is  allowed  in  making  the  investi- 
gation touching  the  subject,  and  any  statements  or  any 
actions  or  conduct  closely  connected  as  it  was  shown  to  be  in 
this  case,  whith  has  any  tendency  to  throw  light  upon  the 
mental  condition  of  the  defendant,  in  our  opinion,  is  clearly 
admissible  in  evidence.  The  admission  of  this  testimony  does 
not  mean  that  the  jury  are  to  be  misled  by  any  statements 
that  the  defendant  may  have  made,  for  it  is  the  province  of 
the  court,  where  statements  are  made  tending  to  show  his 
mental  condition,  and  are  admitted  for  that  purpose  alone,  by 
an  appropriate  instruction  to  limit  the  purpose  of  the  testi- 
mony thus  introduced. 

In  State  v.  Kring,  64  Md.  591,  the  contents  of  certain  letters 
written  by  the  defendant  were  oft'ered  in  evidence  as  tending 
to  show  the  mental  condition  of  the  defendant.  These  letters 
were  merely  statements  reduced  to  writing  made  by  the  de- 
fendant, and  Judge  Napton,  speaking  for  this  court  as  to  the 
admissibility  of  such  statements,  thus  gave  expression  to  the 
views  of  this  court  upon  that  subject.  He  said:  "Although 
we  have  been  unable  to  find  any  case  wdiich  decides  precisely 
the  question  involved  in  this  case,  it  seems  to  be  generally  con- 
ceded that,  when  the  question  is  concerning  the  sanity  or  in- 
sanity of  a  person,  his  acts  and  declarations  previous  to,  and 
up  to  the  period,  when  his  capacity  for  action  or  his  responsi- 
bility for  his  acts  is  called  in  question,  and  even  subse(|uently, 
are  admissible  to  throw  light  on  the  condition  of  his  intellect 
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at  the  time  svicli  acts  or  declarations  ^^  occur.  TTis  letters  are 
certainly  as  valuable  i)ro()f  as  his  vei-l)al  declarations." 

In  Encyclopedia  of  Evidence,  volume  7,  page  447,  we 
find  the  rule  thus  announced  in  the  text:  "The  oral  declara- 
tions of  the  defendant  in  a  criminal  case,  tending  to  show  his 
insanity,  may  be  received  in  evidence,  as  well  as  his  written 
declarations  previous  to  and  up  to  the  time  of  the  act  in  ques- 
tion, or  even  subsequently.  Statements  of  third  persons,  not 
made  to  nor  in  the  presence  of  the  accused  alleged  to  be 
insane,  are  inadmissible."  We  find  the  case  of  State  v.  Kring, 
64  Mo.  591,  cited  in  the  notes  in  support  of  the  rule  announced 
in  the  text.  See,  also,  in  support  of  the  rule  announced  by  this 
court  in  the  64  Mo.,  Massengale  v.  State,  24  Tex.  App.  181, 
6  S.  W.  35;  Commonwealth  v.  Pomeroy,  117  Mass.  143. 

5.  Error  is  assigned  by  counsel  for  appellant  upon  the 
action  of  the  court  in  refusing  to  give  instruction  "H, "  which 
was  requested  by  the  defendant.  This  instruction  was  as  fol- 
lows : 

"The  court  instructs  the  jury  that  the  law  of  self-defense  is 
applicable  alike  to  the  insane  as  to  the  sane ;  that  both  defenses 
are  consistent,  and  if  you  find  on  one  or  both  such  defenses  in 
favor  of  the  defendant,  you  will  return  your  verdict  of  not 
guilty." 

In  treating  of  this  complaint  it  is  not  out  of  place  to  say 
that  it  is  difficult  to  say  what  the  testimony  may  develop  at 
the  next  trial  of  this  case,  and  if  upon  a  retrial  of  this  cause 
there  is  evidence  sufficient  to  authorize  the  court  to  predicate 
an  instruction  upon  both  theories  of  defense  made  in  this  pros- 
ecution, that  of  insanity  and  self-defense,  then  this  instruc- 
tion should  be  given. 

In  State  v.  Wade,  161  Mo.  441,  61  S.  W.  800,  an  instruction 
precisely  in  the  same  form  was  refused  by  the  court,  *^^  and  it 
was  ruled  that  such  refusal  was  error  which  authorized  the 
reversal  of  the  .judgment.  The  trial  court  upon  the  disclosures 
of  the  record  in  this  case,  presented  instructions  declaring  the 
law  applical)l(;  to  the  theory  of  self-defense  and  insanity.  If 
there  was  any  evidence  sufficient  to  warrant  an  instruction 
upon  the  theory  of  self-defense,  thim  the  instruction  now 
luulcr  consideration  should  have  been  given.  However,  we 
repeat,  that  the  testimony  upon  the  theory  of  self-defense  and 
insanity  upon  the  retrial  of  this  cause  must  control  the  court 
in  presenting  the  law  of  the  case.  In  our  opinion,  the  testi- 
mony upon  the  theory  of  self-defense  as  disclosed  liy  tliis 
record  is  very  slight,  and  it  is  doubtful  whether  it  forms  a 
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sufficient  l)asis  upon  which  to  predicate  an  instruction  upon 
that  defense,  and  if  the  refusal  of  tliis  instruction  was  the  only 
error  complained  of,  this  court  would  seriously  hesitate  before 
reversing  the  judgment  and  remanding  the  cause  ui)0u  that 
ground  alone. 

6.  This  leads  us  to  the  consideration  of  the  complaint  on  the 
part  of  the  appellant  that  the  court  improperly  admitted  cer- 
tain testimony  tending  to  show  threats  made  on  the  part  of 
the  defendant.  The  basis  of  this  complaint  is  directed  largely 
to  the  contention  that  the  threats  were  too  remote,  and  there- 
fore should  have  been  excluded.  AVe  are  unal)le  to  agree  with 
learned  counsel  for  appellant  upon  this  proposition.  This 
court  in  State  v.  Wright,  141  :Mo.  333,  42  S.  W.  934,  fully 
recognized  the  admissibility  of  threats  made  by  a  defendant 
against  the  party  charged  to  have  been  killed,  and  it  was  in 
that  case  expressly  ruled  that  "remoteness  does  not  afTect  the 
question  of  competency;  it  only  goes  to  the  weight  of  the  evi- 
dence"; citing  in  support  of  such  ruling  State  v.  Adams,  76 
Mo.  355;  1  liishop  on  New  Criminal  Procedure,  sec.  1110,  and 
cases  cited. 

"•*  In  Godwin  v.  State,  96  Ind.  550,  it  was  said  by  that 
court  that  "threats  against  life  are  always  admissil)le  against 
an  accused,  but  their  remoteness  from  the  time  of  the  homicide 
is  a  circumstance  to  be  considered  in  determining  the  weight 
and  effect  to  be  assigned  them." 

We  have  reached  the  conclusion  upon  this  proposition  that 
there  was  no  error  committed  in  the  admission  of  the  testi- 
mony tending  to  show  threats  upon  the  part  of  the  defendant. 
2\s  to  the  weight  of  such  testimony,  that  was  a  question  to  be 
considered  by  the  jury  after  fully  considering  the  nature  and 
eiiaracter  of  the  threats,  the  cireumstanees  under  which  they 
Avere  nuide,  and  their  remoteness  from  the  time  of  the  commis- 
sion of  the  homicide.  This  conclusion  is  sui)ported  by  numer- 
ous well-considered  cases,  as  well  as  the  text-writers  ui)on  the 
subject  of  evidence:  State  v.  Ford,  3  Stroh.  (S.  C.)  517;  Redd 
V.  State.  (iS  Ala.  492;  State  v.  Campbell.  35  S.  C.  28.  14  S.  E. 
292;  Everett  v.  State,  62  Ga.  6o;  rnderhill  on  Criminal  Evi- 
dence, see.  329 ;  1  Wigmore  on  Evidence,  see.  108. 

7.  It  is  next  insisted  that  the  court  erred  in  failing  to  in- 
struct the  jury  upon  manslaughter  in  the  fourth  deuree.  It 
is  sufficient  to  say  as  applicable  to  that  contention  that  we  have 
read  in  detail  the  entire  evidence  as  disclosed  l\v  the  record, 
and  in  our  opinion  such  disclosures  furnish  uo  ba^is  tor  an 
instruction  upon  that  grade  of  oll'ense. 
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8.  Numerous  complaints  are  urged  by  counsel  for  appellant 
predicated  upon  the  admission  and  exclusion  of  evidence 
offered  at  the  trial.  As  before  indicated,  to  undertake  to 
discuss  in  detail  the  numerous  errors  assigned  upon  this  sub- 
ject would  extend  this  opinion  far  beyond  reasonable  bounds; 
hence  we  shall  be  content  ***  in  a  general  way  with  indicating 
our  views  upon  this  subject.  In  the  first  place,  at  this  age 
of  our  jurisprudence,  the  rules  of  evidence  applicable  to  the 
trial  of  criminal  causes  are  well  settled.  Upon  the  subject  of 
insanity  as  a  defense  in  a  criminal  prosecution,  great  latitude 
is  allowed  in  the  investigation  of  that  subject.  In  determin- 
ing the  sanity  of  the  defendant  evidence  of  anything  and 
everything  which  at  least  in  some  substantial  way  would  have 
a  tendency  to  show  that  the  nervous  organization  was  affected 
is  admissible.  Now,  while  the  details  of  the  many  little  dis- 
putes and  disagreements  between  the  deceased  and  his  wife 
prior  to  the  homicide  need  not  be,  and  ought  not  to  be, 
admitted  in  evidence,  yet  if  there  were  any  threats  made  by 
the  deceased,  the  home  life  of  the  defendant  and  his  step- 
mother and  his  father  in  a  general  way  might  be  inquired 
about ;  any  threats  of  violence  to  the  stepmother,  or  to  the 
defendant  or  to  his  sisters — in  fact,  all  the  facts  which  would 
tend  to  show  any  intense  feeling  of  excitement,  or  which  in 
any  way  indicated  that  the  stepmother  and  sisters  had  im- 
pressed the  defendant  with  the  idea  that  they  looked  to  him 
for  protection,  are  all  matters  of  legitimate  inquiry.  Now, 
we  repeat,  by  this  we  do  not  mean  that  the  minute  details 
and  the  statements  of  every  little  disagreement  of  dispute  prior 
to  the  commission  of  the  homicide  between  Mr.  Porter  and 
his  wife  should  be  gone  into  in  the  development  of  the  evidence 
at  the  trial;  but  we  simply  indicate  that  in  a  general  way  such 
occurrences,  or  any  threats  of  violence  which  might  have  a 
tendency  to  affect  the  nervous  organization  of  the  defendant, 
are  all  questions  about  which  the  triers  of  the  fact  have  the 
right  to  be  informed.  In  other  words,  upon  the  retrial  of  this 
cause  there  should  be  kept  constantly  in  view  the  fundamental 
rule  of  evidence  that  testimony,  in  order  to  be  admissible, 
should  ^^  at  least  tend  to  prove  or  disprove  some  of  the  issues 
involved  in  the  proceeding. 

We  see  no  necessity  for  further  discussing  this  subject, 
for  doubtless  the  trial  court  upon  a  retrial  of  this  cause,  in 
the  admission  and  exclusion  of  evidence,  will  be  governed  and 
controlled  by  the  w'ell-settled  rules  of  evidence  applicable  to 
trials  of  that  character. 
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9.  "We  have  indicated  our  views  upon  the  main  propositions 
disclosed  by  the  record  before  us.  This  is  a  sad,  as  well  as  a 
mo.st  serious,  case.  If  the  defendant,  while  in  a  mental  con- 
dition in  wliich  he  wa-s  enabled  to  distint^uish  right  from 
wrong,  without  a  sufHcient  provocation,  took  the  life  of  his 
father,  then  it  may  truly  be  said  that  he  should  su/fer  such 
jx'iialty  as  may  be  meted  out  to  him  by  an  impartial  jury 
of  his  county.  On  the  other  hand,  under  the  laws  of  this 
state  he  has  the  right  to  have  his  case  and  his  defens&s  pre- 
sented to  the  jury  in  conformity  with  the  recognized  rules  of 
law  and  procedure  applicable  to  trials  in  criminal  cases.  We 
have  pointed  out  in  what  jvirticulars  the  trial  court  failed 
to  conform  to  the  rociuirements  of  the  law  in  such  cases;  which 
results  in  a  conclusion  that  the  judgment  of  such  court  should 
be  reversed  and  the  cause  remanded.     It  is  so  ordered. 

All  concur. 


Insanity  as  a  Defense  to  Crime  is  discussed  in  the  notes  to  Knights  t. 
State,  76  Am.  St.  Rep.  83;  State  v.  Marler,  36  Am.  Dec.  402.  The 
general  rule  is  that  insanity,  to  excuse  crime,  must  be  such  as  de- 
thrones reason  and  renders  the  subject  incapable  of  discerning  be- 
tween right  and  wrong,  or  of  understanding  or  appreciating  the 
extent,  nature,  conseciuences  or  effect  of  his  wrongful  act:  State  v. 
Lauth,  46  Or.  342,  114  Am.  St.  Eep.  873;  State  v.  Keerl,  29  Mont. 
508,  101  Am.  St.  Rep.  579. 

Insane  Delusions  as  Affecting  Criminal  I^esponsibility  are  discussed  in 
the  note  to  People  v.  Hubert,  63  Am.  St.  Rep.  100. 


DONALDSON  v.  ALLEN. 

[213  Mo.  293,  111  S.  W.  1128.] 

PARTITION — Amount  of  Attorney  Fee. — An  Allowance  of  an 
Attorney  Fee  for  five  thousand  dollars  in  partition  proceedings  where- 
in sales  aggregating  one  hundred  thousand  dollars  in  amount  were 
made  will  not  be  disturbed  on  appeal,     (p.  602.) 

ATTORNEY  FEE.— The  Ancient  Rule  Forbidding  "Muzzling 
the  Ox  that  Treadeth  out  the  Com"  is  applicable  to  attorneys  and 
their  fees.     (p.  603.) 

ATTORNEY  FEES — Custom  of  Allowing,— The  fact  that  it 
has  long  been  the  uniform  custom  of  courts  to  allow  the  plaintiff 
attorney  fe«s  as  costs  in  cases  of  equitable  partition  is  persuasive  of 
what  the  law  is  in  that  respect,      (p.  604.) 

EQUITABLE  PARTITION.— Attorney  Fees  may  be  Allowed 
the  Plaintiil  as  costs  in  equitable  partition,  as  distinguished  from 
strict  statutory  partition;  but  they  should  be  restricted  to  the  parti- 
tion proper,  and  not  extended  to  the  payment  for  services  ou  inci- 
dental issues  heard  and  determined,      (pp.  605,  6o6.) 
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Ilonry  W.  Allen,  for  the  appellant. 

Judson  &  Gre(ni,  All)ert  Arnstein,  Henry  Wellman  and  W. 
R.  Donaldson,  Jr.,  for  the  respondents. 

^""  LAMM,  J.  The  suit  was  equitable  partition.  The 
interlocutory  decree  found  the  main  eijuitable  issues  for  plain- 
tiffs; ordered  a  receivership  and  accounting;  determined  the 
moieties  of  the  cotenants;  and  decreed  partition  (with  other 
relief  not  pertinent  here).  From  that  decree  cross-appeals 
were  prosecuted  (Donaldson  v.  Allen,  182  Mo.  626,  81  S.  W. 
1151),  resulting  in  affirmance.  When  our  mandate  went  down, 
the  court  appointed  commissioners  to  make  partition.  On 
their  report  coming  in  that  the  land  was  not  susceptible  of 
division  in  kind,  an  order  of  sale  was  entered  and  a  special 
commissioner  appointed  to  make  it.  Sale  was  made  and  the 
commissioner  reported  his  doings  in  executing  the  powers 
donated  by  the  order.  Thereafter,  plaintiffs  applied  for  an 
allowance  of  reasonable  attorneys'  fees.  Proof  was  put  in  in 
that  behalf  and  the  court  entered  ^'^''  an  order  allowing  five 
thousand  dollars,  taxing  the  same  as  costs.  Thereat,  a  final 
decree  and  order  of  distribution  was  entered  directing  (among 
other  things)  the  special  commissioner  to  pay  the  clerk  of 
the  court  said  sum  for  plaintiffs'  attorneys. 

On  due  exceptions  saved  to  the  final  decree  and  to  over- 
ruling a  motion  for  a  new  trial  one  of  defendants,  Thos.  Allen, 
appeals. 

1.  A  preliminary  question  is  lodged.  Thus,  somewhat  by 
way  possibly  of  makeweight,  arguendo,  some  contention  is 
made  that  the  fee  is  excessive,  but  we  deem  this  phase  of  the 
case  not  to  amount  to  much.     This,  because : 

(a)  In  the  first  place,  learned  counsel  himself  makes  little 
of  it.  He  guardedly  selects  the  ground  upon  which  he  pitches 
his  battle  by  precisely  defining  his  position,  singly  and  lacon- 
ically, as  follows:  "Appellant's  contention  on  this  appeal  is 
that  no  fee  should  have  been  allowed  to  attorneys  for  plaintiff 
below,  for  the  reason  tliat  there  is  no  authority  under  our 
statutes,  or  in  equity,  for  such  an  allowance."  As  we  con- 
strue it,  then,  the  ease  by  necessary  implicatitJU  hinges  on 
that  prop(»sition  in  counsers  mind,  and  on  no  other.  This 
being  so,  we  may  safely  allow  it  to  proceed  on  that  theory. 

(h)  Sci'ondly,  the  whole  record  was  before  the  court  below, 
and  the  judge  deciding  the  i)oint  presumptively  knew  the 
character  of  the  services  rendered  in  duration,  zeal  and  abil- 
ity. He  presumptively  knew  the  value  of  them  according  to 
custom,  i)lace  and  circumstance:  Eddie  v.  Eddie,  138  Mo.  5D9, 
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39  S.  W.  451;  Liles  v.  Liles,  116  Mo.  App.  413,  91  S.  W.  983. 
In  this  view  of  the  matter,  there  is  room  for  a  most  violent 
presumption  that  the  trial  court  did  not  err  in  gauging 
the  quantum  of  the  fee. 

(c)  Finally,  if  we  look  even  to  the  bare  outline  ^^^  of  facts 
as  presented  to  us,  we  discern  that,  under  the  order  to  the 
special  commissioner,  sales  were  made  aggregating  well  on  to 
one  hundred  thousand  dollars,  in  proceeds;  and  we  can  well 
see  that  the  character  and  extent  of  the  estate  and  titles 
involved  ajid  legal  services  rendered  strictly  incident  to  the 
partition  itself,  calling  for  the  trained  eye  and  judgment  of 
counsel  (from  the  start,  to  wit,  the  time  data  for  the  suit 
were  gathered  and  the  petition  drafted  down  through  all  the 
intermediate  steps  to  the  end,  to  wit,  the  final  order  of  dis- 
tribution) were  such  that  a  fee  of  five  thousand  dollars  was 
little  enough,  if  any  at  all  could  be  allowed. 

Semble,  a  very  ancient  rule  forbidding  muzzling  the  ox  that 
treadeth  out  the  corn  is  applicable  to  attorneys  and  their  fees 
(Reynolds  v.  Clark  County,  162  Mo.  680,  63 's.  W.  382),  and 
may  be  jjrofitably  used  here  a  little,  with  discrimination. 

2.  The  main  question  is  not  only  interesting,  but  fruitful, 
and  is  somewhat  new  to  appellate*  courts  in  Missouri.  It  may 
be  put  in  this  way :  In  an  equitable  partition,  as  contradis- 
tinguished from  a  strict  statutory  partition  (so  called),  is 
])laintiri;  entitled  to  an  allowance  for  attorneys'  fees  to  be 
taxed  as  costs  and  paid,  pari  passu? 

I'laintiffs'  counsel  say,  Yes.     Defendant's  says.  No. 

The  evolution  of  the  latter's  argument  is  as  follows:  Costs 
are  the  creatures  of  statutes.  Such  statutes  are  in  derogation 
of  the  common  law  and  to  be  strictly  construed.  Attorneys' 
fet'S  are  not  allowed  under  the  general  provisions  of  statutes 
relating  to  costs.  Hence,  plaintiti's  must  put  a  finger  on  an 
express  statute  allowing  such.  In  this  instance,  the  partition 
statute  (Kev.  Stats.  1899,  sec.  4422)  limits  the  allowance  of 
a  reasonable  attorin-y's  fee  to  those  attorneys  bringing  a  suit 
''under  this  article" —  i.  e.,  article  1.  ^-"^  chapter  53,  Revised 
Statutes  of  1899,  dealing  with  partition  of  real  estate.  Now 
(he  says)  the  suit  was  not  brought  "under  this  article."  but 
was  a  l)ill  in  equity  invoking  tlie  jurisdiction  of  a  court  of 
e(|uity  as  distinguished  from  that  of  a  court  of  law  in  purely 
statutory  i)artition.  Hence,  no  attorney's  fee  could  be 
allowed. 

Assimiing  the  main  premises  true,  is  tlie  point  well  taken 
and  the  argument  sound?     We  think  not.     Because: 
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(1)  Equitable  features  are  every-day  incidents  of  partition 
suits — for  example:  The  allowance  of  payments  made  by  one 
cotenant  on  account  of  the  common  property,  as  in  the  satis- 
faction of  taxes,  liens  and  the  like;  compelling  a  cotenant  who 
has  absorbed  the  common  rents  to  account;  adding  to  his  pro 
rata  share  of  the  property  the  expense  and  outlay  of  one 
cotenant  in  bettering  the  common  property  by  erecting  valu- 
able improvements  thereon  in  good  faith ;  in  equalizing 
advancements  (see  21  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1170, 
et'  seq.)  ;  and  in  devesting  title,  decreeing  a  trust  or  establish- 
ing title  as  a  step  incident  to  partition :  Garesche  v.  Levering 
Inv.  Co.,  146  Mo.  436,  48  S.  W.  653,  46  L.  R.  A.  232;  Donald- 
son V.  Allen,  182  Mo.  626.  81  S.  W.  1151 ;  Budde  v.  Rebenaek, 
137  Mo.  179,  38  S.  W.  910;  Rozier  v.  Griffith,  31  Mo.  171; 
Damoron  v.  Jameson,  71  ^Mo.  97 ;  Holloway  v.  Holloway,  97 
Mo.  628,  10  Am.  St.  Rep.  339,  11  S.  W.  233 ;  Padgett  v.  Smith, 
206  Mo.  303,  103  S.  W.  943. 

That  such  incidents  are  usually  met'  with  in  partition  suits 
is  common  knowledge  of  the  bench  and  bar.  It  is  within 
bounds  to  say  that  much  the  greater  number  of  such  suits 
are  equitable  in  their  nature.  In  this  condition  of  things,  it 
signifies  something  of  value  in  the  interpretation  of  the  law 
that  the  uniform  practice,  nisi,  has  been  to  allow  plaintiff 
attorneys'  fees  in  cases  of  equitable  partition,  and  the  memory 
of  no  member  of  this  bench  runneth  to  the  contrary.  Such 
long  and  uniform  acquiescence  by  the  legal  profession  of  this 
*^**'*  state  in  that  construction  of  the  law  (as  shown  by  the 
absence  of  appeals  on  the  point),  may  not  be  conclusive,  but 
it  has  been  held  to  be  very  good  evidence  of  what  the  law  is: 
Venable  v.  Wabash  W.  R.^  R.  Co.,  112  Mo.  103,  20  S.  W.  493, 
18  L.  R.  A.  68,  and  authorities  cited. 

Moreover,  it  is  impossible  to  see  why  the  justice  and  reason 
underh'ing  the  allowance  of  attorneys'  fees  in  one  class  of 
partition  suits  ought  not  apply  to  the  other — unless  plainly 
without  the  mandate  of  the  written  law.  Why  should  those 
parties,  who  receive  a  common  benefit  from  the  labors  of 
attorneys  in  effectuating  an  equitable  partition,  escape  the 
common  burden  and  throw  upon  the  plaintiff  the  whole  of  it? 
As  aptly  asked  by  counsel,  ore  tenus:  Does  justice  end  where 
equity  begins?  It  is  a  maxim  of  the  law  that  what  is  just 
and  right  is  the  law  of  laws  (Aequum  et  bonum,  est  lex 
leguin). 

(2)  Again,  it  has  been  held  without  discussion,  as  of  course, 
that  attornevs'  fees  are  allowable  in  equitable  partition: 
Padgett  v.  Smith,  206  Mo.  303,  103  S.  W.  943.     The  matter 
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came  here  once  more  in  a  motion  to  allow  attorneys'  fees  in 
the  Padj?ett  case  for  services  connected  with  an  appeal  to  this 
court:  Padgett  v.  Smith,  207  Mo.  235,  105  S.  W.  742.  We 
refused  to  allow  the  fee,  but  if  was  held  in  a  per  curiam  that 
the  circuit  eoui't  had  jurisdiction  to  hear  evidence  as  to  the 
extent  of  the  services  and  their  reasonable  value,  and  to  make 
a  proper  allowance  therefor  to  be  taxed  as  cost's.  While 
Goode,  J.,  in  Lilos  v.  Liles,  116  Mo.  App.  413,  91  S.  W.  983, 
spoke  of  that  case  by  the  by,  in  the  opening  of  his  opinion, 
as  "au  at;ti()n  under  the  statute  for  the  partition  of  land," 
yet  it  was  an  e(iuitable  partition,  and  the  reasoning  of  that 
learned  jurist  leading  up  to  the  conclusion  that  fees  were 
allowable  on  certain  issues  involved  in  that  case  may  be  bor- 
rowed and  applied  to  this. 

(3)  Moreover,  it  is  a  maxim  that  equity  follows  the  law: 
1  Slory's  lv|uity  Jurisprudence,  13th  ed.,  sec.  64.  Speaking 
^*'^  to  it.  Judge  Story  says:  "It  may  mean  that  equity  adopts 
and  follows  the  rules  of  law  in  all  cases  to  which  those  rules 
may  in  terms  be  applicable ;  or  it  may  mean  that  equity,  in 
dealing  with  cases  of  an  equitable  nature,  adopts  and  follows 
the  analogies  furnished  by  the  rules  of  law." 

Aeeordiugly,  it  has  been  held  that  in  equitable  partition  the 
court  will  proceed  aecording  to  the  statute:  Spitts  v.  Wells, 
18  Mo.  408;  Ilolloway  v.  Tlolloway,  97  Mo.  628,  10  Am.  St. 
Kep.  33i).  11  S.  W.  233.  It  has  l)een  held  a  mooted  question 
wlietlier  in  strict  equity  a  sale  of  real  estate  could  be  made 
in  partition,  but  we  all  know  the  universal  practice  has  been 
to  follow  the  statute  and  allow  such  sales  in  equitable  parti- 
tion. Why.  then,  by  analogy,  may  not  the  statutory  rule 
allowiuir  fees  be  followed,  with  propriety? 

The  statute  on  partition  contem])lates  that  parties  having 
a  present  or  future,  a  vested  or  contingent,  interest  should  be 
made  j^ai'ties  (sections  4375-4378)  ;  that  issues  of  fact  should 
be  determined  and  the  rights,  titles  and  interests  be  declared 
(section  438G)  ;  that  adverse  claims  may  be  decided  (sec- 
tion 4389).  With  such  broad  provisions  in  the  statute, 
some  of  them  smacking  of  matters  of  equitable  cognizance, 
we  are  not  prepared  to  hold  that  an  equitable  partition  (since 
equity  follows  the  law)  is  not  so  far  brought  "under  this 
article."  that,  by  the  very  language  of  section  4422,  Avhen 
illuminated  by  its  spirit  and  intendment,  the  court  may  not 
allow  a  reasonable  fee  to  the  attorneys  bringing  the  suit. 
Those  fees  should  be  restricted  to  the  partition  proper,  as  was 
substantially  done  in  the  case  at  bar,  and  not  extended  to 
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payment  for  services  on  incidental  issues  heard  and  deter- 
mined :  Liles  V.  Liles,  116  Mo.  413,  91  S.  W.  983. 

It  is  our  conclusion  that  judgment  is  right  and  should  be 
affirmed.     It  is  so  ordered. 

All  concur,  except  Valliant,  P.  J.,  absent. 


Counsel  Fees  may  be  Taxed  in  Partition  Proceedings  when  there  is  no 
dispute  as  to  the  ownership  of  the  property  and  the  respoftive  shares 
to  which  the  parties  are  entitled,  although  other  matters  are  liti- 
gated: Smith  V,  Smith,  132  Iowa,  700,  119  Am.  St.  Kep,  581. 


NEFF  V.  CITY  OF  CAMERON. 

[213  Mo.  350,  111  S.  W.  1139.] 

PUBLIC  STREETS — Duty  to  Discover  and  Remedy  Defects. — 

What  constitutes  due  care  on  the  part  of  a  city  to  discover  and 
remedy  defects  in  its  streets  shifts  with  the  locality  of  the  street 
and  the  use  it  is  put  to.     (p.  609.) 

IMPUTED  NEGLIGENCE  —  Repudiation  of  Doctrine.— The 
whole  doctrine  of  imputed  negligence  has  been  as  thoroughly  ex- 
ploded as  any  heresy  ever  was.      (p.  610.) 

THE  NEGLIGENCE  OF  A  PARENT  cannot  be  Imputed  to  His 
Infant  Child  where  the  latter  sues  in  its  own  right  for  a  wrong  done, 
(p.  613.) 

PUBLIC  STREETS — Parents'  Knowledge  of  Defective  Condi- 
tion.— -Where  a  defendant  has  argued,  in  an  action  against  a  city 
for  injuries  sustained  by  a  child  while  walking  with  its  mother  on  a 
defective  sidewalk,  that  it  was  the  duty  of  the  parent  to  inform  the 
city  of  the  defective  condition  of  the  walk,  it  is  not  reversil)le  error 
for  the  court  to  instruct  the  .jury  that  even  though  the  child's  parents 
knew  the  sidewalk  was  not  reasonably  safe,  that  fact  is  no  defense. 
(p.  613.) 

NEGLIGENCE — Aggravation  of  Disease. — A  Child  Avith  a 
Latent  Tendency  to  Tuberculosis,  who  receives  an  injury  from  a  de- 
fective sidewalk,  which  directly  causes  the  tendency  to  become  ac- 
tive, may  hold  the  city  liable  for  the  natural  consequence  of  tiiis 
aroused  activity,      (p.  614.) 

INSTRUCTION  —  Use  of  Word  in  Several  Senses.— An  In- 
struction in  a  personal  injury  case  wliieli  us(^s  the  word  "injury"  in 
several  senses  so  as  naturally  to  confuse  or  misUad  the  jury  is  errone- 
ous,     (p.  615.) 

DAMAGES — Measure  in  Personal  Injury  Case. — It  is  of  the 
gravest  concern  that  damages  be  kept  within  fairly  conservative 
bounds  in  personal  injury  cases.  Full  compensation  is  impossible  in 
the  abstract.  The  best  courts  can  do  is  to  see  that  the  results  at- 
tained do  not  shock  the  judicial  conscience.  Justice  to  the  plaintiff 
means  justice  to  the  defendant  as  well.      (p.  615.) 

DAMAGES — Excessive  Verdict  for  Injury  to  Child. — Where  a 
child  rcc(i\is  a  slight  injury  from  a  defective  sidewalk  which  ulti- 
mately results  in  a  wasted  and  deformed  log,  a  vofdirt  for  ten 
thousand  dollars   against  the  municipality,  which  is  a  small   town,   is 
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so  excossive  as  to  require  reversal,  where  the  trial  is  not  scrupulously 
free  from   prejudicial  incidents,     (pp.  615,  616.) 

EVIDENCE. — Evidence  of  an  Admission  by  a  Child's  Parent, 
Since  Deceaised,  that  the  child  received  injuries  for  which  she  is  suing 
by  fallinjj  off  a  box,  whereas  it  is  alleged  that  they  were  received 
from  a  defective  sidewalk  of  the  defendant  town,  is  not  admissible, 
(p.  616.) 

NEW  TRIAL — Newly  Discovered  Evidence — Diligence. — How- 
ever material  may  be  newly  discovered  testimony,  a  motion  for  a 
new  trial  on  that  ground  cannot  be  sustained  in  the  absence  of  a 
showing  of  diligence,      (p.  616.) 

EVIDENCE— Admissions  of  Next  Friend.— A  Child  Suing  for 
Personal  Injuries  is  not  bound  by  the  admissions  of  her  next  friend 
made  prior  to  the  suit  in  which  he  is  appointed,      (pp.  616,  C17.) 

TRIAL — Improper  Remarks  of  Counsel. — In  His  Argument  the 
Plaintiff's  Attorney  should  not  be  permitted  to  call  the  attention  of 
the  jury  to  the  fact  that  the  defendant  obtained  a  change  of  venue, 
and  tliat  the  objections  of  his  attorneys  have  been  overruled  during 
the  trial,  thereby  implying  that  the  court  favors  the  plaintiff,  (pp. 
618,  619.) 

F.  B.  Ellis,  J.  A.  Clark  and  J.  A.  Saunders,  for  the  appel- 
lant. 

Pross  T.  Cro.ss  and  R.  II.  IMu.sser,  for  the  respondent. 

^^^  LA]\1M,  J.  In  an  action  for  twenty-five  thousand 
dollars  dnniaires  crrounded  on  nejjlip^ence,  plaintiff  recovered 
ten  tlionsaud  dollars,  and  defendant  city  appeals. 

Cameron  is  a  city  of  the  third  class,  with  a  north-and-south 
street  named  Orancre.  On  the  east  side  of  Oran<re  was  a  four- 
foot  wooden  sidewalk  made  of  striufjers  laid  lengthwise  and 
hoards  nailed  cro.sswise.  On  April  15,  1903,  Joy  NefT  was 
al)oiit  two  years  old.  On  that  day,  accordinfj^  to  plaintiff's 
evidence,  while  led  by  her  mother,  she  was  walkins:  on  this 
sidewalk.  Tlie  mother  stepped  on  a  loose  board.  It  flew  up 
and  struck  her  on  the  left  leir  just  below  the  knee-cap,  causing 
( ai)parently)  a  slifrht  but  painful  bruise.  The  child  sufTer- 
inir.  that  evening:  a  doctor  was  called,  who  recommended  a 
hot  compress  and  rest.  She  received  no  more  personal  medical 
or  stiriiical  attention  for  several  months,  but  her  \e^  was 
treated  by  domestic  reuKnlies,  compresses,  liniments,  etc.,  and 
she  did  not  do  well.  She  was  kept  in  bed,  and,  when  up, 
limped  and  complained.  Eventually,  in  the  course  of  some 
months,  radical  bone  trotdile  developed  in  her  knee.  Surgeons 
were  ealled  and  more  than  one  surgical  operation  was  per- 
fornuMJ  at  intervals,  removing  portiiuis  of  diseased  bone. 

On  the  17th  of  December.  1904,  she  brouurht  suit  by  her 
fatlier  as  next  friend,  her  petition  alleging  she  was  unable  to 
use  her  left  leg,  will  be  a  cripple  for  her  natural  life,  that 
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her  ability  to  earn  a  livelihood  was  permanently  destroyed, 
that  her  general  health  and  nervous  system  were  permanently 
injured,  her  lei?  was  shrunken  and  wasted  away,  etc.,  and  she 
was  disfiofured  for  life.  That  said  sidewalk,  at  the  point  and 
time  in  (luestion,  had  been  allowed,  throup:h  defendant's  negli- 
gence, to  become  old  and  rotten,  the  nails  rusted  and  broken, 
the  boards  loose  from  the  stringers,  etc.  That  such  dangerous 
conditions  were  long  known  to  the  city,  or  would  have  been 
known  by  the  exercise  of  reasonable  ^^'  care,  but  were  negli- 
gently allowed  to  remain  after  the  city  had  time  to  do  repairs, 
etc. 

The  answer  admits  defendant  is  a  city  of  the  third  class 
and  puts  in  issue  the  other  averments  of  the  petition.  It  next 
invokes  the  doctrine  of  "imputed  negligence"  as  a  defense, 
alleging  that  if  the  child  was  injured  it  was  not  on  account 
of  defendant's  fault,  but  on  account  of  the  negligence  of  her 
parents  who  had  charge  of  her  at  the  time  and  who  permitted 
her  to  walk  upon  the  sidewalk,  which  sidewalk  could  not  be 
made  reasonably  safe  for  a  child  of  so  tender  years  to  walk 
upon  with  reasonable  safety.  By  way  of  further  defense,  it 
avers  that  if  the  child  was  injured  at  all  it  was  only  sliuditly 
injured.  That,  if  the  injury  afterward  became  permanent 
and  serious,  it  was  on  account  of  want  of  proper  treatment 
by  the  parents  and  attending  physicians.  That  the  child  being 
incompetent  to  care  for  herself,  the  parents  failed  to  properly 
care  for  her  or  to  furnish  her  competent  medical  and  surgical 
attendance.  In  short,  that  the  after-complications  arose  from 
tlie  negligence  of  the  parents  of  the  child  and  of  the  physician 
in  failing  to  attend  her  and  give  her  due  surgical  treatment 
after  he  knew  of  the  character  of  her  injury. 

The  case  was  taken  on  defendant's  application  fo  Andrew 
county  by  a  change  of  venue,  where  it  was  tried  with  the 
aid  of  a  jury,  resulting  in  the  aforesaid  verdict. 

At  the  trial  it  was  contended  that  Orange  street  was  not 
a  public  thoroughfare  of  the  city  of  Cameron.  Tlie  testi)uony 
took  a  wide  range  on  that  issue;  for  instance:  AA'hether  it  had 
ever  been  platted  as  a  street.  Again,  whether  it  was  a  de 
facto  street  through  dedication,  acceptance,  etc.  The  clear 
weiilit  of  the  testimony  was  that  it  had  not  only  been  platted, 
])ut  that  it  had  been  improved  and  treated  as  a  public  street 
of  Cameron  in  charge  of  the  street  commissioner.  Public 
work  had  been  done  on  it  from  year  to  year,  and  it  was  ^^^  in 
use  as  a  j)ublic  street  for  a  lonir  time  before  the  accident.  So, 
too,  the  sidewalk  in  question  had  been  there  for  several  years, 
and  the  city  had  assumed  jurisdiction  to  cause  it  to  be  re- 
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paired  whon  occasion  called  and  to  reconstruct  it.  True,  on 
one  side  of  the  street  for  a  half  dozen  blocks  there  were  not 
many  houses,  and  that  section  of  Cameron  was  shown  to  be 
sparsely  settled,  but  that  phase  of  the  matter  only  went  to 
show  due  care  to  discover  and  remedy  defects.  It  bein^ 
manifest  that  what  is  due  care  somewhat  shifts  with  the 
locality  of  the  street  and  tlie  use  it  is  put  to.  On  the  issue 
of  street  or  no  street,  plaintifT  made  a  good  case. 

pjvidence  was  put  in  pro  and  con  on  tlie  condition  of  the 
sidewalk.  The  details  of  it  are  useless  for  appellate  purposes, 
A  case  for  the  jury  on  the  issue  of  defendant  nei^ligently 
allovvinir  a  defective  sidewalk  to  remain  for  some  months 
before  the  accident  was  made  out  so  strongly  that  the  merits 
are  with  the  plaintilf  on  that  issue.  It  is  clearly  for  the  jury, 
and  that  phase  of  the  case  needs  no  further  attention. 

Any  other  material  facts  essential  to  the  determination  of 
questions  made  on  appeal  will  appear  in  connection  with  the 
consideration  of  such  questions. 

Here,  error  is  assigned:  (1)  In  refusing  certain  instruc- 
tions; (2)  in  giving  certain  instructions;  (3)  because  the 
verdict  is  excessive  and  can  only  be  ascribed  to  passion  and 
prejudice;  (-4)  because  plaintilf  was  allowed  to  introduce  a 
plat  of  the  town  of  Cameron  in  evidence  (this  assignment 
seems  abandoned  in  defendant's  brief)  ;  (5)  in  excluding  the 
declarations  and  admissions  of  the  child's  parent  as  fo  how 
she  was  injured;  (6)  finally,  that  one  of  plaintiff's  learned 
counsel  made  i)rejudicial  remarks  in  his  argument  to  the  jury. 

1.  Defendant  asked  and  was  refused  instructions  lettered 
A  to  H.  inclusive.  Instruction  A  was  a  command  fo  the  jury 
to  tind  for  the  defendant.  The  only  ^^'^  theory,  if  any,  on 
which  it  was  allowable  was  that  of  "imputed  negligence,"  ex- 
j)loitecl  in  tlie  answer. 

Instructions  V>  to  IT.  inchisivo,  carefully  and  elaborately 
put'  jihases  of  tliat  dortrine  to  the  jury.  Instruction  A  may 
therefore  be  considered  with  the  others. 

In  brief  and  in  printed  as  well  as  oral  argument  here, 
defendant's  counsel  insist  that  the  negligence  of  the  parents 
of  the  child  in  taking  her  upon  the  sidewalk  with  knowledge 
of  its  defects  and  in  not  caring  properly  for  her  injuries 
nuist  be  imputed  to  the  child,  or  must  be  taken  as  the  approxi- 
mate cause  of  the  serious  character  and  permanency  of  her 
injury,  and,  hence,  is  a  good  defense. 

In  the  evolution  of  their  argiuniMit  things  are  said  which 
might  be  api>lirable  to  a  case  in  wliich  the  parents  had  will- 
Am.  St.  Klp.,  Vol.  127—39 
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fully  wronged  their  child  in  such  sort  that  their  willful  and 
intentional  act  was  an  independent,  intervening,  proximate 
and  sole  cause  of  her  present  condition.  To  avoid  misunder- 
standing, it  is  better  to  state  that  what  we  shall  say  hereafter 
is  not  applicable  to  such  a  case,  and  what  counsel  have  said 
on  that  score  is  inapplicable  to  the  case  at  bar.  There  is  no 
such  case  here  on  the  facts. 

What  the  plaintiff's  parents  did  in  this  case,  at  worst,  was 
to  negligently  take  their  child  to  walk  on  a  defective  sidewalk. 
The  proof  had  no  tendency  to  show  that  they  had  the  inten- 
tion of  injuring  it  in  the  sense  of  committing  a  willful  wrong 
against'  it.  As  to  their  negligence  in  treating  the  child  or  in 
providing  medical  attention,  the  same  may  be  said.  As  infer- 
entially  shown  they  were  miserablj''  poor  and  misfortune 
pursued  them.  The  father  was  a  cripple  and  the  mother 
incurably  ill  with  consumption.  Under  the  proof  the  child 
itself  seems  a  waif,  a  leaf  tossed  to  and  fro  by  the  winds  of 
adversity.  Doubtless  they  did  the  best  witliin  their  knowledge 
and  power,  and  the  testimony  ^^^  from  expert  men  of  science 
(with  which  the  record  abounds)  does  not  show  that  medical 
skill  would  have  averted  the  conditions  subseciuently  develop- 
ing in  her  knee.  The  case  is  simply  one  where  the  negligence 
of  the  parent  is  attempted  to  be  imputed  to  the  child  as  a 
bar  to  her  recovery.  The  attempt  of  learned  counsel  in  effect, 
then,  is  to  incorporate  into  the  law  of  the  land,  as  legal  pre- 
cepts, the  sayings  that  the  sins  of  fathers  are  visited  upon  their 
children  (Westbrook  v.  Mobile  &  0.  R.  R.  Co.,  66  Miss.  560, 
14  Am.  St.  Rep.  587,  6  South.  321),  and  that  the  child's 
teeth  must  be  set  on  edge  because  the  father  has  eaten  sour 
grapes:  Bellafontaine  &  I.  R.  R.  Co.  v.  Snyder,  18  Ohio  St. 
399,  98  Am.  Dec.  175.  But  the  whole  doctrine  of  imputed 
negligence  has  been  as  thoroughly  exploded  as  nny  heresy 
ever  was.  It  was  originally  founded  on  (what  for  want  of  a 
better  expression,  wo  may  call)  a  fiction  of  the  law  that  the 
one  in  whose  care  the  infant  is,  is  its  keeper  and  agent,  and, 
in  respect  to  third  ]un"sons,  "Ilis  act  must  be  deemed  that  of 
the  infant,  his  negligence  the  infant's  negligence."  But  the 
theory  of  agency  is  flatly  unsound.  The  custodian  of  an 
infant  is  the  agent  of  the  law,  and  not  the  agent  of  the  infant. 
It  is  elementary  in  the  common  law  that  the  one  who  has 
suffered  wrong  may  have  his  amends,  indemnity  or  reparation 
from  anvone  participating  in  that  wrong:  Bragg  v.  IMetro- 
politan  St.  R.  R.  Co.,  192  Mo.  331,  91  S.  W.  527.  Thus,  if  A 
and  B  wrong  C,  C  may  recover  his  damages  from  either  A  or 
B,  or  from  both.     As  put  by  Bishop  (Bishop  on  Isoueontract 
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Law,  sec.  573)  :  "A  person  who  has  done  any  part  of  a  wrong 
working  harm  to  another,  or  even  contributed  his  will  to  it, 
is  responsible  to  him  in  damages  for  the  entire  harm,  however 
many  other  individuals,  forces  and  things  may  have  co- 
opoi-ated  in  bringing  about  the  mischief." 

Of  the  doctrine  of  imputed  negligence,  that  author  incisively 
says  (Bishop  on  Noncontract  Law,  sec.  582)  :  "Now,  this  new 
doctrine  of  inijMitod  negligence,  whereby  the  minor  loses 
•-"*  his  suit,  not  only  where  he  is  negligent  himself,  but  where 
his  father,  grandmotlier  or  mother's  maid  is  negligent,  is  as 
flatly  in  conflict  with  the  established  system  of  the  common  law 
as  anything  possible  to  be  suggested.  The  law  never  took  away 
a  child's  property  because  its  father  was  poor  or  shiftless  or  a 
scoundrel,  or  because  anybody  who  could  be  made  to  respond  to 
a  suit  for  damages  was  a  negligent  custodian  of  it.  But,  by 
the  new  doctrine,  after  a  child  has  sufTcred  damages,  which, 
confe.ssedly,  are  as  much  his  own  as  an  estate  conferred  upon 
him  by  gift,  and  w'hich  he  is  entitled  to  obtain  out  of  any  one 
of  several  defendants  who  may  have  contributed  to  them,  he 
cannot  have  them  if  his  father,  grandmother  or  mother's  maid 
happens  to  be  the  one  making  a  contribution.  In  these  and 
other  respects,  it  is  submitted,  the  established  principles  stated 
in  a  preceding  section  (sec.  573,  supra),  are  conclusive  of 
the  proposition  that  the  doctrine  now  in  contemplation  does 
not  belong  to  the  common  law^" 

Referring  to  llartfield  v.  Roper,  21  Wend.  615,  34  Am.  Dec. 
273  (the  parent  case  in  United  States  holding  to  the  theory 
of  imputed  negligence),  and  to  the  English  doctrine  on  that 
behalf,  Beach  says  (Beach  on  Contributory  Negligence,  3d 
ed.,  sec.  127)  :  "The  rule  of  imputed  negligence,  as  applied 
to  persons  non  sui  juris,  is  an  anomaly.  The  English  law 
on  this  point  presents  an  extraordinary  illustration.  On  the 
one  hand  it  is  held  that  the  negligence  of  a  person  having 
charge  of  a  child  is  the  negligence  of  the  child,  and  imputable 
to  it,  when  the  child  comes  into  a  court  of  justice  and  asks 
damages  for  an  injury  negligently  inflicted  upon  it  by  the 
defendant.  But,  per  contra,  when  a  donkey  is  carelessly  run 
down  in  the  highway,  where  he  is  negligently  exposed,  the 
defendant  is  held  liable,  and  though  oysters  are  negligently 
placed  in  a  river-bed,  it  is  an  injury  redrcssible  at  law  in 
damages  for  a  vessel  negligently  to  disturb  them.  It  appears, 
therefore,  that  the  child,  were  he  an  ^^^  ass  or  an  oyster, 
would  secure  a  protection  which  is  denied  him  as  a  human 
being  of  fender  years,  in  such  jurisdictions  as  enforce  the 
English  or  the  New  York  rule  in  this  respect. ' ' 
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In  at  least  three  states  where  the  doctrine  of  Hartfield  v. 
Roper,  21  Wend.  615,  34  Am.  Dec.  273,  was  once  followed, 
Indiana,  ]\Iinnesota,  and  Illinois,  it  is  now  repudiated:  City  of 
Evansville  v.  Senhenn,  151  Ind.  42,  68  Am.  St.  Rep.  218,  47 
N.  E.  634,  51  N.  E.  88,  41  L.  R.  A.  728;  :\Iattson  v.  Minnesota 
etc.  R.  R.,  05  Minn.  477,  111  Am.  St.  Rep.  483,  104  N.  W. 
443,  79  L.  R.  A.  503 ;  Chicago  City  R.  R.  Co.  v.  Wilcox,  138 
111.  370.  27  N.  E.  899,  21  L.  R.  A.  76. 

The  leading  case  on  the  opposite  theory  is  Robinson  v.  Cone, 
22  Vt.  213,  54  Am.  Dec.  67,  Redfiekl,  J.,  speaking  for  that 
court.  The  case  is  followed  generally  throughout  the  United 
States,  as  shown  by  the  brief  of  plaintiff's  counsel. 

Nearly  half  a  century  ago  this  court  in  a  case  argued  by 
eminent  counsel  chose  to  follow  the  lead  of  Robinson  v.  Cone. 
Referring  to  Hartfield  v.  Roper,  21  Wend.  615,  34  Am.  Dec, 
273,  Wagner,  J.,  saj^s  in  Boland  v.  Missouri  R.  R.  Co.,  36  Mo. 
484:  "The  reasoning  of  the  learned  judge  (Cowen,  J.)  on 
infantile  responsibility  is  certainly  harsh  and  repugnant  to 
justice.  We  think  the  doctrine  enunciated  by  Judge  Redfield 
much  more  sound  and  in  entire  consonance  with  justice  and 
reason."  In  the  case  of  Stillson  v.  Hannibal  &  St.  J.  R.  R. 
Co.,  67  Mo.  671,  there  are  observations  made  which  defend- 
ant's counsel  rely  on  in  the  case  at  bar  as  supporting  their 
view.  But  the  Stillson  case  was  reviewed  in  Winters  v. 
Kansas  City  C.  R.  R.  Co.,  99  Mo.  509,  17  Am.  St.  Rep.  591, 
12  S.  W.  652,  6  L.  R.  A.  536.  High  respect  for  Judge 
Napton — a  respect  bottomed  on  his  signal  and  fruitful  labors 
on  this  bench  embalmed  in  the  pages  of  our  reports  and  upon 
the  consensus  of  the  opinions  of  his  contemporaries,  coming 
down  to  us  as  a  cherished  tradition  of  the  Bar  of  Missouri — 
caused  his  observations  on  the  doctrine  of  imputed  negligence 
to  be  treated  with  great  tenderness  in  the  Winters  case.  But 
enough  was  said  there  to  shoAV  that  this  court  reannounced 
the  doctrine  of  the  Boland  case,  and  distinguished  the  Still- 
son case,  holding  in  effect  "^'-^  that  what  was  said  on  the 
question  of  imputed  negligence  was  not  necessary  to  a  decision, 
and,  therefore,  became  obiter.  Such  was  the  view  of  Ellison, 
J.,  in  a  well-reasoned  case — Profit  v.  Chicago  &  G.  R.  R.  Co., 
91  ?.Io.  App.  369. 

The  Stillson  case  is  put  somewhat  on  the  doctrine  of  Ohio 
&  M.  R.  R.  Co.  V.  Stratton,  78  111.  88.  Learned  counsel  for 
plaintiff  point  out  that  the  authority  of  Ohio  &  ^l.  R.  R.  Co.  v. 
Stratton.  78  111.  88,  is  much  shaken,  if  not  overturned,  in  a 
later  ease  in  tlie  supreme  court  of  Illinois — the  AVileox  case 
(138  111.  370,  27  X.  E.  899,  21  L.  R.  A.  76).     It  is  not  too 
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strongly  put  to  say  that  the  doctrine  of  this  court  is  settled 
that  negligence  of  the  parent  cannot  be  imputed  to  an  inJant: 
where  the  infant  sues  in  its  own  right  for  a  wrong  done:  Hrill 
V.  Eddy,  115  Mo.  596,  228  S.  W.  488;  Stotler  v.  Chicago  &  A. 
R.  R.  Co.,  200  Mo.  107  et  seq.,  98  S.  W.  509.  If  the  parent 
sues  in  his  own  right,  a  radically  different  situation  is  pre- 
sented. 

The  instructions  were  properly  refused  and  the  point  is 
ruled  against  defendant. 

2.  Error  is  assigned  in  the  giving  of  instructions.  None  but 
two  need  attention.  During  the  hotfoot  and  fervor  of  tlie 
argument,  defendant's  counsel  (as  we  gather)  took  the  position 
that,  as  the  parents  of  plaintiff  knew  the  condition  of  the 
walk,  it  was  their  duty  to  complain  to  the  city.  We  infer 
from  the  scant  record  that  the  absence  of  such  complaint  was 
exploited  as  a  defense.  At  this  point  the  court,  to  parry  the 
force  of  that  line  of  argument,  gave  the  following:  "The  court 
instructs  the  jury  that  even  though  they  may  find  from  the 
evidence  that  the  father  or  mother  of  plaintiff  knew  that  the 
sidewalk  in  question  was  not  reasonably  safe  for  travel 
thereon,  if  you  find  it  was  so  at  the  time  they  went  thereon 
with  plaintiff,  yet  that  fact  is  no  defense  in  this  case."  Under 
the  circumstances,  we  deem  that  instruction  not  reversible 
error.  The  fact  pointed  out  was  no  defense  under  the  facts 
here.  If  no  such  argument  had  been  made,  the  instruction 
3<w  might  be  bad  in  singling  out  and  giving  undue  prom- 
inence to  one  or  two  facts,  and  as  being  argumentative  in  tone. 
But  considering  the  occasion  of  it  and  the  office  it  was  intended 
to  fill,  it  was  well  enough. 

Plaintiff  asked  and  was  given  the  following:  "The  court 
instructs  the  jury  that  if  they  find  for  the  jilaintiff  under 
instruction  numbered  1,  given  on  her  behalf,  and  that  she 
was  injured  as  therein  stated,  and  if  you  believe  from  the 
evidence  that  at  the  time  she  received  sucli  injury  she  liad  a 
tubercular  toiideney  or  had  latent  tuberculosis  in  her  system, 
and  that  said  iiijury  caused  said  tubercular  tendency,  or  latent 
tuberculosis,  to  develop  in  and  become  active  in  her  injured 
leg  or  knee,  and  tluit  the  develo])ment  of  said  latent'  tuliercu- 
losis  or  tubercular  tendi'ncy  was  the  natui-al  ami  proxinuite 
result  of  said  injury  and  ther<'by  aggravated  s:iid  injury  to 
her  left  knee  and  leg,  then  defendant  is  responsible  for  any 
injury  or  damage  arising  or  accruinu''  to  plaintilf  on  account 
of  such  tubercular  development  so  cansed  by  and  the  natural 
and  proximate  result  of  such  injury." 
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Some  of  the  expert  testimony  tends  to  show  that  the  present 
grave  conditions  of  the  child's  knee  was  caused  by  the  active 
development  of  tuberculosis.  Some  of  the  doctors  were  of 
the  opinion  that  there  was  a  latent  tendency  to  tuberculosis 
in  the  knee  before  the  blow,  which  sprang  into  pernicious  life 
and  activity  through  it.  Some  of  them  said  that  tuberculosis 
is  not  hereditary,  but  that  one  person  gets  it  from  another 
through  ''contagion."  One  of  the  doctors  did  not  know 
whetlier  the  one  theory  or  the  other  is  true  and  would  like 
to  know.  One  testified  to  his  mind  there  was  no  present  tuber- 
cular condition.  There  is  a  unanimity  of  opinion  to  the  effect 
that  whether  there  was  a  latent  disease  in  the  knee  before  the 
blow  and  resulting  original  injury,  or  not,  yet  that  its  present 
serious  ^"^  condition  would  naturally  result  from  a  blow  or 
a  lick,  which  injured  the  outside  covering  of  the  bone. 

In  this  condition  of  the  proof  plaintiff  was  entitled  to  an 
instruction  on  the  theory  that  if  tuberculosis  was  latent  in 
the  knee  prior  to  the  lick,  and  the  lick  received  from  the  board 
directly  caused  it  to  become  active,  and  that  activity,  in 
natural  and  reasonable  sequence,  produced  the  inflammation, 
diseased  bone,  and  stiff  and  crippled  condition,  if  any,  disclosed 
by  the  proof,  then  plaintiff  was  entitled  to  recover  for  such 
aggravation  of  the  latent  tubercular  tendency  as  naturally 
and  solely  resulted  to  the  knee  from  the  blow.  If,  on  the 
other  hand,  that  aggravation  was  solely  caused  by  something 
independent  of  the  blow  and  original  injury,  and  which  (as 
a  new  and  independent  cause)  intervened  after  the  blow,  then 
the  above  rule  of  law  self-evidently  ought  not  to  apply,  and 
plaintiff  could  not  enhance  her  damages  by  the  aggravation. 
Now,  the  instruction  in  question  is  not  drawn  with  clearness 
and  precision.  It  uses  the  word  "injury"  in  several  senses. 
It  is  first  used  several  times  in  the  sense  of  the  original  harm 
to  the  knee  by  the  lick  of  the  board.  But  subsequently  the 
same  word  is  used  as  meaning  the  aggravation  of  the  original 
injury — the  latter  part  of  the  instruction  reading:  "And 
thereby  aggravated  said  injury  to  her  left  knee  and  leg, 
then  defendant  is  responsible  for  any  injury  or  damage  arising 
or  accruing  to  plaintiff  on  account  of  such  tubercular  devel- 
opment so  caused  by,  and  the  natural  and  proximate  result 
of,  such  injury." 

The  primary  office  of  an  instruction  is  to  lay  down  t'o  the 
plain  men  in  the  box,  who  use  plain  fireside  language  in 
reasoning,  a  plain  rule  of  law  to  guide  them  in  arriving  at 
a  just  result  on  the  facts  they  find  to  exist.  Jurymen  are 
not  skilled  in  differentiating  the  use  of  the  same  vital  word 


July,  1908.]        Nepp  v.  City  of  Cameron.  615 

in  different  senses  in  the  same  instruction ;  tliough  such  word 
may  be  properly  used  and  properly  understood  in  different 
senses  by  "*"  minds  drilled  in  etymology.  The  instruction  in 
hand  covers  the  very  heart  of  the  case.  It  should  therefore 
have  been  drawn  with  precision,  so  that  it  would  throw  out  a 
full  and  clear,  not  a  confused  or  misleading,  light.  Stripped 
of  mere  large  verbiage,  it  in  effect  told  the  jury  that"  if  the 
original  injury  to  her  knee  was  aggravated  by  the  develop- 
ment of  resulting  acting  tuberculosis  (theretofore  latent),  then 
defendant  was  responsible  for  the  injury  to  the  injury  caused 
by  and  the  proximate  result  of  the  injury.  We  may  only 
guess  what  effect  that  singular  pronouncement  had  on  the 
jury's  mind  in  producing  their  anxious  verdict.  It  may 
have  been  bad — presumably  was.  We  think,  on  this  record, 
it  was  error  to  give  it. 

At  another  trial  this  instruction  should  be  drafted  so  as  to 
clearly  announce  the  correct  rule  of  law — by  using  any  mate- 
rial word  in  only  one  allowable  sense. 

3.  Is  the  verdict  so  excessive  as  to  indicate  passion  and 
prejudice  in  the  jury?  Error  is  assigned  in  that  behalf.  Ab- 
sent elements  of  evil  intent  and  malice,  as  here,  the  verdict 
challenges  judicial  solicitude  and  scrutiny  as  an  unusually 
hea\y  one  against  a  small  town  for  injury  to  a  child's  leg 
not  resulting  in  amputation,  and  which  (while  grave)  the 
testimony  does  not  satisfactorily  show  may  not  be  so  far  over- 
come by  her  growth  and  development  as  to  leave  her  some 
substantial  use  of  her  limb,  and  which  the  testimony  does  not 
show  will  with  reasonable  certainty  entirely  destroy  her  earn- 
ing capacity  when  she  becomes  an  adult. 

Our  statutes  put  a  modest  and  conservative  limit  on  liability 
for  a  death  loss ;  and,  whatever  may  be  the  rule  in  other  juris- 
dictions, this  court  has  always  deemed  it  of  the  gravest 
concern  that  damages  should  be  kept  within  fairly  conserva- 
tive bounds  in  personal  injury  cases.  Full  compensation  for 
injuries  received  through  negligence  is  impossible,  in  the 
abstract.  The  '*"''  best  courts  can  do  is  to  see  to  it  that  results 
attained  do  not  shook  the  judicial  conscience.  Justice  to  the 
plaintiff  must  be  tempered  with — nay,  means — justice  to 
defendant  as  well.  The  burden  of  such  judgments  ultimately 
rests  upon  innocent  taxpayers.  So  that,  while  the  law  renders 
its  indenmity  and  amends  to  the  injured  plaintiff,  it  does  so 
in  a  reasonable,  and  not  in  a  sentimental  or  extravagant  way. 

In  a  trial  scrupulously  free  from  prejudicial  incidents,  we 
are  not  going  to  say  the  verdict,  large  as  it  is,  might  not 
stand.     But,  as  pointed  out  in  another  paragraph  of  this  opiu- 
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ion,  the  trial  was  not  free  from  such  incidents — incident's 
that  may  well  have  inflamed  the  jury,  hurried  it  beyond  the 
point  of  fairness  and  left  their  mark  in  a  swollen  verdict — 
incidents  constraining  us  to  be  of  mind  the  verdict  is  exces- 
sive. 

4.  At  the  trial,  a  witness  for  defendant,  Mrs.  Hull,  was  on 
the  stand.  Asked  if  she  knew  how  Jay  got  hurt,  she  said 
she  did.  Asked  how,  she  replied,  "Fell  off  a  box.  Q.  Fell 
off  a  box?  A.  Yes,  sir."  Inquired  of  by  the  court  whether 
she  saw  that,  she  answered,  "No,  sir."  At  this  point  the 
court  sustained  a  motion  to  strike  out  that  testimony  from  the 
record.  The  jury  was  then  excused,  and,  while  out,  it  was 
ascertained  from  the  witness  that  the  child's  mother  told  her 
she  fell  off  a  box  and  hurt  herself.  On  that  disclosure  being 
made,  defendant's  attorney,  ]\Ir.  Ellis,  asked  the  court  to  rule 
that  the  statement  of  the  mother  to  that  effect  was  competent. 
The  court  declined  to  so  rule  and  counsel  saved  an  exception. 
-The  jury  came  in  and  the  witness  proceeded  with  her  testi- 
mony, barring  the  excluded  statement  of  the  mother.  The 
court  also  instructed  the  jury  there  was  no  evidence  plaintiff 
fell  off  a  box  and  hurt  herself.  That  the  testimony  of  Mrs. 
Hull  relating  thereto  had  been  stricken  out  and  must  be  dis- 
regarded. Here,  it  is  contended  that  error  was  committed  in 
excluding  that  statement. 

a«8  rpj^g  mother,  some  months  after  Joy's  injury,  died  of 
consumption.  On  this  record  there  is  no  soundness  in  the 
assignment.  The  mother  not  being  a  party  to  the  suit,  her 
admission  did  not  bind  her  child ;  and  under  no  known  legal 
principle  was  it  admissible  in  evidence. 

In  this  connection,  we  may  as  well  dispose  of  a  question 
raised  in  the  motion  for  a  new  trial.  That  motion  alleges 
defendant  has  discovered  new  testimony,  unknown  to  it  at  the 
trial,  to  wit.  that  Edwin  Neff  (the  child's  father,  and  next 
friend)  told  divers  persons  in  the  city  of  Cameron  a  short 
time  after  the  accident  is  said  to  have  taken  place  that  his 
little  girl  fell  off  a  box  and  hurt  herself.  Supplementing  that 
allegation  in  the  motion  was  the  affidavit  of  one  Albert 
Stuckcr.  who  deposed  that  he  worked  with  Xeff  as  a  painter 
during  the  spring  and  summer  of  1903.  and  during  that  time 
Neff  told  affiant  Joy  fell  oft'  a  box  and  hurt  her  knee. 

Observe  there  is  no  diligence  shown.  Therefore,  however 
material  the  testimony,  the  motion  for  a  new  trial  could  not 
have  been  sustained,  absent  such  showing.  Not  only  so,  but 
Neff's  statement  was  not  admissible  as  that  of  a  party  to  the 
suit.     For  some  purposes  a  next  friend  may  bind  the  plaintiff 
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by  his  conduct  in  court.  But  he  is  no  such  agent  of  the  plain- 
tiff as  would  make  his  prior  statements  admissible  on  the 
merits  of  the  case  against  his  ward.  In  this  instance,  how- 
ever, Neff  was  a  witness.  His  deposition  was  taken  and  read. 
He  testified  he  was  i)resent  at  the  time  Joy  was  hurt  by  her 
mother's  stepping  on  a  loose  sidewalk  board.  In  fine,  his 
testimony  tended  strongly  to  show  liability  on  the  part  of  the 
city.  Afterward,  during  the  course  of  the  trial,  he  was  pro- 
duced in  person  upon  the  stand  by  plaintiff  and  tendered  as 
a  witness  for  the  purpose  of  cross-examination  by  defendant's 
counsel.  Any  admission  of  his  that  his  child  fell  off  the 
''*'"  liox  and  hurt  her  knee  was  of  vital  significance  by  way  of 
impeaching  his  testimony  read  to  the  jury  from  his  deposition 
foisting  linhility  on  defendant  by  a  lick  from  a  board  negli- 
gently left  loose  in  a  sidewalk.  But  counsel  declined  to  cross- 
examine  him.  The  testimony  of  Mrs.  Hull  had  forewarned 
them  of  the  family  talk  that  the  child  was  injured  by  falling 
off  a  box.  Why  they  did  not  sift  his  conscience  or  cross- 
examine  him  to  lay  the  foundation  for  his  possible  impeach- 
ment we  may  only  guess.  The  premises  considered,  we  see  no 
error  in  the  ruling  of  the  court  on  the  motion  for  a  new  trial 
because  of  newly  discovered  evidence. 

At  another  trial  the  city,  if  it  so  desires,  can  put  itself  in 
a  situation  to  be  legally  entitled  to  impeach  Neft''s  testimony 
if  the  same  is  used  to  get  another  verdict. 

5.  Finally,  error  is  assigned  on  prejudicial  remarks  made 
by  counsel  for  jtlaintiff  in  thoir  closing  argument  to  the  jury. 
PlaintitTs  counsel  in  their  brief  say  we  should  not  consider 
these  remarks  because  the  attention  of  the  trial  court  was  not 
called  to  them  in  the  motion  for  new  trial.  But  we  do  not 
read  the  motion  in  that  way.  It  is  not  as  specific  and  full  as 
it  should  have  been,  but  it  docs  call  the  court's  attention  to 
error  of  the  eharaeter  indicated  in  broad  language  as  definite 
as  has  been  held  sufficient  in  such  motions  in  directing  atten- 
tion to  error  in  ruling  on  admissions  or  exclusions  of  testi- 
mony, or  in  giving  or  refusing  instructions. 

The  recortl  shows  that,  arguendo,  one  of  plaintiff's  learned 
counsel  used  the  following  language  to  the  jury:  "The  plnin- 
titT  didn't  bring  this  ease  to  Andrew  county."  Agnin  :  "Tliey 
deny  that  the  city  of  Cameron  is  a  city  of  the  third  class." 
Auain:  "  Vou  gentlemen  notice  that  for  the  Inst  few  days  .Mr. 
Ellis  has  been  objecting  and  has  been  overruled."  Again: 
"They  '^'^  thoueht  they  would  drag  us  up  here  and  put  us  to 
additional  expense."  These  remarks  were  severally  objected 
to.     The   court  made  only  the  ruling  hereinafter  indicated. 
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As  to  the  remark  that",  "The  plaintiff  didn't  bring  this  case 
to  Andrew  county,"  the  court  said:  "That  is  the  record  and 
you  gentlemen  introduced  it  yourselves  yesterday  by  putting 
Mr.  Musser  on  the  stand  to  prove  the  papers  in  this  case." 
As  to  the  remarks,  "They  deny  that  the  city  of  Cameron  is  a 
city  of  the  third  class,"  the  ruling  of  the  court  was:  "The 
answer  is  in  evidence." 

Now,  the  trial  answer,  and  the  only  one  in  the  record,  shows 
that  defendant  admitted  it  was  a  city  of  the  third  class. 
Counsel  had  no  risjht  to  throw  an  aspersion  on  the  good  faith 
of  the  city's  defense,  by  stating  it  denied  its  very  corporate 
existence.  The  jury  may  or  may  not  have  recalled  the  ver- 
biage of  the  answer.  It  was  the  duty  of  the  court  to  have 
corrected  counsel  in  no  uncertain  way. 

For  some  purpose,  we  cannot  clearly  make  out,  one  of 
plaintiff's  counsel  was  called  as  a  witness  for  defendant.  He 
was  handed  a  bundle  of  papers  and  asked,  in  substance: 
' '  What  are  those  papers  1 ' '  He  answered :  * '  These  are  the  orig- 
inal papers."  He  then  proceeded  without  further  question 
to  make  an  inventory  by  enumerating  thus :  "Here  is  the  peti- 
tion, the  defendant's  answer,  subpoenas,  application  for 
change  of  venue  by  defendant."  At  this  point  he  was  inter- 
rupted and  did  not  finish  his  voluntary  inventory.  Asked 
why  he  got  those  papers  and  brought  them,  his  answer  was: 
"Yes,  we  brought  over  the  answer  filed  by  you  gentlemen 
denying  Cameron  was  a  city  of  the  third  class  and  everything 
alleged  in  that  petition." 

The  application  for  a  change  of  venue  was  not  read  to  the 
jury.  No  answer  was  read  to  them  showing  that  defendant 
denied  it  was  a  city  of  the  third  class.  It  is  on  such  a  record 
that  the  court  permitted  counsel  ^'^  to  say  that  plaintiff  had 
not  taken  the  case  to  Andrew  county  for  trial.  In  strictness, 
the  testimony  (not  responsive  to  the  question)  did  not  show 
that.  It  merely  showed  that  defendant  had  taken  a  change 
of  venue.  There  might  have  been  more  changes  of  venue  than 
one.  But,  on  broader  grounds,  we  do  not  choose  to  shut  our 
eyes  to  the  purpose  and  danger  of  that  line  of  argument.  It 
could  have  no  result  except  to  prejudice  the  jury,  and  the 
court  should  have  instantly  stamped  the  seal  of  its  disapproval 
upon  it.  The  same  ma}'  be  said  of  the  remark,  "You  gentle- 
men notice  that  for  the  last  few  days  "Sir.  Ellis  has  been 
objecting  and  has  been  overruled."  What,  may  we  ask,  did 
that  mean  except  this:  "You  notice,  gentlemen  of  the  jury, 
that  Ellis  is  wrong  in  the  way  he  is  trying  this  case.  You  see, 
gentlemen,  we  have  the  court  with  us,  and  that  makes  the  path 
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of  duty  plain  to  yon."  That  was  a  mischievously  unfair  argu- 
ment, and  the  court  in  its  own  dignity  and  right  should  have 
stopped  counsel  even  thongli  no  objection  was  made.  Suppose 
learned  counsel  had  told  the  jury  that  the  court  was  favor- 
able to  plniiiliff's  view  of  the  case  and  thus  have  put  into 
the  jury's  mind  tlie  personal  views  of  the  court  to  weigh  down 
the  scales  of  justice  against  defendant  city?  Would  that  not 
be  a  rcprondi  of  tlie  law?  Yet  how  much  le.ss  harm  was  it 
to  call  the  attention  of  the  triers  of  fact  away  from  the  facts 
and  fasten  it  upon  tlie  rulintrs  of  the  court"  with  Avhich  they 
had  no  concern?  Counsel  had  odds  enough  in  their  favor. 
A  little  child  to  whom  the  honest  heart  goes  out  in  sympathy, 
a  permanently  crippled  knee  resulting  from  the  proved  negli- 
gence of  the  town — was  this  not  enough  inducement  to  a  play 
of  forensic  eloquence  striking  every  chord  of  sentiment  in  a 
juryman's  breast  without  projecting  the  personality  of  the 
learned  judtje  on  the  bench  into  the  controversy?  In 
Wojtylak  v.  Kansas  &  Texas  Coal  Co.,  188  Mo.  260,  87  S.  W. 
506,  it  was  said  that  ^"^^  incidents  of  like  character  appeal 
strongly  to  judicial  discretion.  In  Bragg  v.  Metropolitan  St. 
R.  K..  192  Mo.  ;?31.  91  S.  W.  527.  it  was  said:  "It  cannot  be 
denied  that  in  the  every-day  administration  of  the  law  through 
the  courts,  enough  flotsam  and  jetsam  may  be  lodged  in  the 
current  of  a  trial  to  turn  the  stream  of  justice  awry." 

But  we  have  pursued  the  matter  far.  In  our  opinion,  the 
interest  of  exalted  and  refined  justice  will  be  well  subserved 
by  reversing  and  remanding  this  case  for  a  new  trial.  If  is 
so  ordered 

All  concur,  except  Valliant,  P.  J.,  absent. 


The  Xeglifloice  of  a  Parent  cannot  be  Imputed  to  a  ^Hnnr  Child  so  as 
to  liar  an  action  by  or  on  behalf  of  the  chikl,  although  some  few 
courts  have  supi>oscd  the  law  to  be  otherwise:  See  the  note  to  Hampel 
V.  Detroit  etc.  K.  R.  Co.,  110  Am.  St.  Rep.  283;  Mattson  v.  Minnesota 
etc.  R.  R.  Co.,  9.5  Minn.  477,  111  Am.  St.  Rep.  483;  Serano  v.  New 
York  Cent.  etc.  R.  R,  Co.,  188  N.  Y.  156,  117  Am.  St.  Rep.  833. 
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JACKSON  V.  LITTELL. 

[213  Mo.  589,  112  S.  W.  53.] 

WILLS— Cutting  Down  Fee.— When  the  Words  of  a  Will  at  the 
Outset  clearly  indicate  a  disposition  in  a  testator  to  give  the  entire 
interest,  use  and  benefit  of  the  estate  devised  absolutely  to  the  first 
donee,  that  estate  will  not  be  cut  down  to  a  less  one  by  subsequent 
or  ambiguous  words  inferential  in  their  intent,      (p.  623.) 

WILLS — Creation  of  Fee. — The  Words  "Heirs  and  Assigns" 
are  not  necessary  to  create  a  devise  of  a  fee  simple,  but  their  use  is 
appropriate  for  that  purpose,     (p.  624.) 

WILLS — Repugnant  Clauses. — Where  an  Estate  Is  Devised  to 

One  and  his  heirs  and  assigns  forever,  and  there  is  added,  either  by 
express  words  or  by  plain  implication,  an  absolute  power  of  alienation, 
the  limitation  over  is  void.     (pp.  624,  625.) 

WILLS — Rules  of  Interpretation. — While  the  Great  Purpose  of 
a  court  in  construing  a  will  is  to  ascertain  the  intention  of  the 
testator,  it  is  of  prime  importance  that  well-recognized  rules  of  con- 
struction should  be  observed  to  the  end  that  titles  to  real  estate 
should  not  be  left  in  doubt,     (p.  625.) 

WILLS — Whether  Create  Fee  or  Life  Estate. — A  Devise  by  a 

man  to  his  wife,  "her  heirs  and  assigns  forever,"  of  all  his  property, 
"with  privilege  of  selling,"  creates  a  fee,  notwithstanding  subsequent 
clauses  in  the  will  directing  that  at  her  death  each  of  his  daughters 
shall  have  a  specified  sum  of  money,  and  also  directing  that  at  her 
death,  or  at  any  time  she  may  arrange  to  relinquish  her  interest,  the 
same  may  revert  to  his  son  after  the  daughters  have  received  their 
portions,     (p.    626.) 

J.  N.  &  A.  C.  Southern,  for  the  appellants. 
John  W.  Clements,  for  the  respondent. 

^^^  GAXTT,  J.  This  is  an  action  begun  in  the  circuit  court 
of  Jackson  county  to  construe  the  last  will  and  testament  of 
Archibald  Littell,  deceased.  The  case  was  tried  upon  the  fol- 
lowing agreed  statement  of  facts : 

"Plaintiffs  and  defendant  by  their  respective  att'orne3''s 
hereby  stipulate  and  agree  as  follows: 

"1.'  That  Archibald  Littell  died  on  the  day  of  July, 

1903,  testate,  seised  and  possessed  of  the  real  estate  described 
in  the  petition,  leaving  as  his  heirs  and  devisees  his  widow, 
Catharine  Littell,  and  his  children,  the  plaintiffs  and  defend- 
ant in  the  above-entitled  cause. 

"2.  That  said  decedent  made  and  executed  his  last  will  and 
testament,  Avhieh  was  on  the  tenth  day  of  August,  1903,  duly 
admitted  to  probate  in  the  probate  court  of  Jackson  county, 
]\rissouri.  at  Independence,  a  true  copy  of  which  is  as  follows: 

"  'Realizing  the  uncertainty  of  life,  I,  Archibald  Littell,  of 
the  county  of  Jackson,  and  State  of  ]\Tissouri,  make  this  my 
last  will  and  testament  while  in  possession  of  sound  mind  and 
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memory,  this  the  6th  day  of  IMarch,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  eighty-first. 

"  'I  give,  devise  and  bequeath  to  my  beloved  wife,  Cath- 
arine Littell,  her  heirs  and  assigns,  forever,  all  ^•*''^  of  my 
property,  real  and  personal  of  what  nature  and  kind  soever 
and  wherever  the  same  shall  be  at  the  time  of  my  death,  with 
privilege  of  selling  or  conveying  by  deed. 

'•  'Second.  I  be(iueath  that  at  the  death  of  my  wife,  Cath- 
arine, my  four  daughters,  Sarah  E.  Long,  Abigail  Jackson, 
Martha  King,  and  IMary  E.  Mulford,  shall  each  have  five 
dollars  and  my  three  daughters,  Rebecca  Chiddix,  Rachel 
Chiddix  and  Lueinda  Littell  each  shall  have  two  hundred 
dollars. 

*'  'Third.  It  is  also  my  will  and  desire  that  at  the  death 
of  my  wife  or  at  any  time  she  may  arrange  to  relin(iuish  her 
interest  in  said  property,  the  same  may  revert  to  my  son, 
Archibald  V.  Littell,  after  my  daughters  shall  have  received 
each  their  portion  as  stipulated  in  the  second  section  of  my 
will. 

"  'Fourth.  If  is  my  will  that  my  wife  shall  be  executrix 
of  this  my  last  will  and  testament.  ^ly  will  is  also  that  my 
said  wife  shall  not  be  required  to  give  any  bonds  or  security 
to  the  judge  of  the  probate  court  for  the  faithful  execution  of 
the  duties  of  executor. 

♦'  'ARCHIBALD  LITTELL.     (Seal.) 

**  '"Witnesses: 

"  'John  Stonehouser. 
"  'C.  C.  Latimer.' 

"3.  That  on  the  tenth  day  of  August,  1903,  the  widow  of 
decetlent,  the  said  Catharine  Littell,  executed  her  warranty 
deed  to  the  plaintiffs  and  defendant  purporting  to  convey  to 
them  the  land  in  controversy  as  specified  in  said  deed,  a  true 
copy  of  which  is  as  follows: 

"  '^V.\Ru.\^'TY  Deed.  This  indenture  made  on  the  10th 
day  of  August,  1903,  by  and  between  Catharine  Littell,  widow 
of  xVrehihald  Littell,  deceased,  of  the  county  of  Jackson, 
State  of  Missouri,  party  of  the  first  part  and  Sarah  E.  Long, 
Al)igail  Jackson,  ]\Iartha  King,  ]\Iary  E.  ]\hilford,  Rebecca 
Chiddix,  Rachel  ^'••-*  Chiddix,  Lueinda  Littell  and  Archil)ald 
V.  Littell  of  the  county  of  Jackson,  State  of  ^Missouri,  parties 
of  the  second  part.  Witnesseth :  That  the  said  party  of  the 
first  part  in  consideration  of  one  dollar  and  natural  love  and 
affection  to  her  i)aid  by  the  said  parties  of  the  second  part,  the 
receipt  of  which  is  hereby  acknowledged,  does  by  these  pres- 
ents grant,  bargain  and  sell,  convey  and  confirm  unto  the  said 
parties  of  the  second  part,  their  heirs  and  assigns,  the  follow- 
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ing  described  tracts  and  parcels  of  land  lying,  being  and 
situated  in  the  county  of  Jackson,  State  of  Missouri,  to  wit. 
All  the  west  one  hundred  and  twenty-one  acres  of  the  north- 
east quarter  of  section  six,  township  forty-nine,  and  range 
twenty-nine,  except  one  acre  in  the  northwest  corner  thereof, 
grantor  reserving  a  life  estate  to  herself  in  said  property,  the 
remainder  in  fee  in  said  real  estate  is  to  vest  in  said  grantees, 
the  same  being  children  of  the  grantor,  as  tenants  in  common, 
share  and  share  alike,  except  that  on  a  partition  of  the  same 
the  following  parties  shall  receive  the  following  amounts 
respectively,  before  the  remainder  is  divided  equally  between 
said  grantees,  viz.,  Lucinda  Littell,  four  hundred  dollars,  and 
Rachel  Chiddix,  Rebecca  Chiddix  and  Archibald  Littell,  two 
hundred  dollars  each.  To  have  and  to  hold  the  premises 
aforesaid,  with  all  and  singular  rights,  privileges,  and  im- 
munities thereto  belonging,  or  in  any  wise  appertaining  unto 
the  said  parties  of  the  second  part  and  unto  their  heirs  and 
assigns,  forever,  the  said  grantor  hereby  covenanting  that  she 
is  lawfully  seized  of  an  indefeasible  estate  in  fee  in  the  prem- 
ises herein  conveyed;  that  she  has  good  right  to  convey  the 
same;  that  the  said  premises  are  free  and  clear  from  any 
incumbrance  done  or  suffered  by  her,  or  those  under  whom 
she  claims,  and  that  she  will  warrant  and  defend  the  title  in 
the  said  premises  unto  the  said  parties  of  the  second  part  and 
unto  their  heirs  and  assigns,  ^'^^  forever,  against  the  lawful 
claims  and  demands  of  all  persons  whomsoever.  In  witness 
whereof,  the  said  party  of  the  first  part  has  hereunto  set  her 
hand  and  seal  the  day  and  vear  first  above  written. 

'"CATHARINE  LITTELL.     (Seal.)' 

"Deed  acknowledged  on  August  10,  1903.  Recorded 
August  10,  1903,  in  book  246,  at  page  246,  recorder's  office, 
Independence,  Missouri. 

"4.  That  the  personal  property  of  said  estate  was  not  more 
than  the  widow  was  entitled  to  under  the  statutes,  and  that 
none  of  the  real  estate  wiU  be  needed  to  pay  debts  of  the 
testator. 

"5.  That  the  real  estate  described  in  the  petition  was  all 
the  real  estate  owned  by  decedent  at  the  time  of  his  death. 

"6.  That  Catharine  Littell,  at  the  time  of  the  execution  of 
the  deed  and  the  probate  of  the  will,  August  10,  1903,  was 
about  eighty-two  years  of  age  and  phj^sically  in  feeble  health ; 
that  said  Catharine  Littell  and  the  testator,  Archibald  Littell, 
deceased,  lived  together  as  husband  and  wife  for  about  fifty- 
seven  years  and  raised  a  family  of  eight  children,  the  plaintiffs 
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and  defendant,  the  youngest  being  a  daughter,  Lucinda,  aged 
about  forty  years,  living  at  home  and  unmarried." 

In  an  instruction  given  by  the  court  of  its  own  motion,  it 
construed  the  said  will  as  follows : 

"Under  the  will  of  Archibald  Littell,  deceased,  his  wife, 
Catharine  Littell,  took  only  a  life  estate  in  the  real  e.state  in 
controversy  herein,  coupled  with  a  power  of  sale  of  said  real 
estate,  and  at  her  death  said  real  estate  or  proceeds  thereof 
pass  under  the  will  of  said  Archibald  Littell  to  the  devisees 
therein  named,  who,  if  they  survive  said  Catharine  Littell,  will 
at  her  death  take  the  remainder  in  said  real  estate  or  in  the 
proceeds  of  sale  thereof,  if  sold  by  said  Catharine  Littell  in 
her  lifetime  in  the  following  proportions,  to  wit:  Sarah  E. 
Long,  Abigail  Jackson,  Martha  King  and  ^'^'*  Mary  E.  Mul- 
ford,  five  dollars;  Rebecca  Chiddix,  Lucinda  Littell  and 
Rachel  Chiddix,  now  Rachel  Ashcraft,  each  the  sum  of  two 
hundred  dollars,  and  Archibald  V.  Littell  the  balance  of  said 
property";  and  that  the  deed  of  gift  of  said  real  estate  exe- 
cuted by  the  said  Catharine  Littell  August  10,  1U03. 
introduced  in  evidence,  is  null  and  void;  and  on  the  twentieth 
day  of  January,  1905,  the  court  gave  judgment  in  accordance 
with  said  declaration  of  law  in  favor  of  the  defendant  Archi- 
bald V.  Littell. 

In  due  time  and  regular  form  the  plaintiffs  filed  their  mo- 
tions for  new  trial  and  in  arrest  of  judgment,  which  were 
heard  and  overruled  and  exceptions  duly  saved. 

1.  Again,  we  have  the  old  question  of  whether  the  will  of 
jirchibald  Littell  granted  a  fee  simple  title  to  his  wife,  or 
whether  he  gave  her  merely  a  life  estate  therein  with  power  to 
sell  or  convey  the  same.  The  canons  of  construction  of  wills 
have  been  so  often  iterated  and  reiterated  that  it  is  unneces- 
sary to  repeat  them.  It  goes  without  saying  that  the  cardinal 
rule  in  the  interpretation  of  a  will  is  that  the  intention  of  the 
testator  as  gathered  from  the  whole  instrument  shall  control. 
But  along  with  this  statutory  rule  in  this  state  it  is  also  the 
settled  law  that  when  the  words  of  a  will  at  the  outset  clearly 
indicate  a  disposition  in  the  testator  to  give  the  entire  interest, 
use  and  benefit  of  the  estate  devised  absolutely  to  the  first 
donee,  that  estate  will  not  be  cut  down  to  a  less  estate  by 
subsequent  or  ambiguous  words  inferential  in  their  intent. 
Now,  the  first  clause  of  this  will  is  as  follows:  "I  give,  devise 
and  bequeath  to  my  beloved  wife,  Catharine  Littell,  her  heirs 
and  assigns,  forever,  all  my  property,  real  and  pereonal.  of 
what  nature  and  kind  scu'Vf^r.  and  wherever  the  same  shall  be 
at  the  time  of  my  death  with  privilege  of  selling  or  conveying 
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by  deed."  It  would  be  difficult  indeed  to  find  words  better 
^""  adapted  to  create  an  absolute  fee  simple  title  in  ilrs.  Littell 
than  this  lanfiiKi;^e  indicates.  These  words  carry  not  only  the 
fee  simple  title  in  the  lands  but  a  perfect  title  to  the  testator's 
personal  estate  of  every  kind  and  character. 

While  the  words  "heirs  and  assigns"  are  not  necessary  in 
this  state  to  create  a  devise  of  a  fee  simple,  they  were  words 
that  were  necessary  at  common  law,  and  no  more  suitable 
language  could  have  been  chosen  by  the  testator  to  emphasize 
his  intention  to  give  his  wife  his  whole  estate  absolutely.  As 
said  by  Judge  Black,  in  Chew  v.  Keller,  100  Mo.  3G2,  13  S. 
W.  395:  "Stronger  language  could  not  have  been  used  to 
show  and  disclose  a  purpose  and  intent  to  confer  upon  Levin 
Baker  and  the  other  named  person  an  absolute  and  uncondi- 
tional fee.  The  estate  is  given  to  'them  and  their  heirs 
forever.'  This  expression,  though  unnecessary  to  create  a  fee, 
is  an  appropriate  one  for  that  purpose ;  and  that  the  word 
'heirs'  is  here  used  in  it's  ordinary  legal  sense  as  one  of  limi- 
tation only  cannot  be  doubted."  And  when  in  addition  to 
these  words  is  added  the  provision,  "With  the  privilege  of 
selling  or  conveying  by  deed,"  this  added  power  carried  with 
it  a  full  property  interest  in  the  estate. 

It  was  said  at  an  early  date  in  this  state  in  Rubey  v.  Bar- 
nett,  12  Mo.  3,  49  Am.  Dec.  112:  "It  has  always  been  held 
that  an  absolute  power  of  disposition  over  property  conferred 
by  will,  not  controlled  by  any  provision  or  limitation, 
amounted  to  an  absolute  gift  of  the  property.  A  power  to 
dispose  of  a  thing  as  one  pleases  must  necessarily  carry  along 
with  it  a  full  property  in  it."  To  the  same  eifect  are  Green 
v.  Sutton,  50  Mo.  18G,  and  Tremrael  v.  Kleiboldt,  75  Mo.  255. 
In  Yocum  v.  Siler,  IGO  Mo.  281,  61  S.  W.  208,  it  was  said: 
"By  the  words  'beciueath  absolutely,'  he  unquestionably 
intended  to  devise  to  his  son  his  whole  estate  in  said  lands. 
These  words  are  ample  for  that  purpose  in  a  will,  and  it  is 
^'-^''^  unnecessary  to  cite  precedents  to  establish  that  it  has 
been  often  so  held."- 

But  it  is  strongly  insisted  by  the  learned  counsel  for  the 
defendant,  Archibald  V.  Littell,  that  the  subse(]uent  provi- 
sions of  the  will  clearly  indicate,  notwithstanding  the  plain 
and  sufficient  words  which  were  used  in  the  first  item  to 
create  a  fee  simple,  it  was  the  intention  of  the  testator  to  give 
his  wife  only  a  life  estate,  and  numerous  cases  have  been  cited 
from  our  own  decisions  to  support  this  contention.  But  we 
understand  that  it  is  settled  law  in  this  state  that  where  an 
estate  is  devised  to  one  and  his  heirs  and  assigns  forever,  and 
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there  is  added  either  by  express  words  or  by  plain  implication 
an  absolute  power  of  alienation,  the  limitaHon  over  is  void. 
In  2  Redfield  on  Wills,  third  edition,  page  277,  it  is  said:  "It 
is  a  settled  rule  of  American  as  well  as  English  law  that  when 
the  first  devisee  has  the  absolute  right  to  dispose  of  the  prop- 
erty in  his  own  unlimited  discretion,  and  not  a  mere  power  of 
appointment  among  certain  specified  persons  or  classes,  any 
estate  over  is  void,  as  being  inconsistent  with  the  fii*st  gift." 
And  in  Gannon  v.  Albright,  183  Mo.  23S,  105  Am.  St.  Rep. 
471,  81  S.  AV.  11G2,  G7  L.  R.  A.  97,  it  was  added:  "Void  as  a 
remainder,  because  of  the  preceding  fee,  after  which  a  re- 
mainder cannot  be  limited.  Void  as  an  e.Kecutory  devise, 
because  a  valid  executory  devise  cannot  subsi.st  under  an 
absolute  power  of  disposition  in  the  first  taker."  Thus, 
Chaiu-cllor  K(>nt  says,  volume  4,  fourleculh  edition,  270: 
"If,  tlieri'fore,  there  be  an  absolute  power  oT  disi^osition  given 
by  the  will  to  tlie  first  taker,  as  if  an  estate  be  devised  to  A 
in  fee,  and  if  he  dies  possessed  of  the  property  without  lawful 
issue,  the  I'emainder  over,  or  remainder  over  the  j^roperty 
whicli  he,  dying  without  heirs,  should  leave,  or  without  selling 
or  devising  the  same;  in  all  such  cases  the  remainder  over  is 
void  as  a  remainder,  because  of  the  preceding  fee;  and  it  is 
void  by  way  of  executory  devise,  ^'*'*  because  the  limitation 
is  inconsistent  with  the  absolute  estate  or  power  of  disposition 
expressly  given  or  necessarily  i)nplied  by  the  will."  In  sup- 
])ort  of  this  proi)osition,  the  authorities  are  collated  in  Gannon 
V.  Albright,  183  Mo.  238,  105  Am.  St.  Rep.  471,  81  S.  W.  1162, 
(37  L.  R.  A.  97. 

By  the  will  in  this  case,  not  only  did  the  testator  by  apt 
and  ajiiiropriate  words  devise  to  his  wife  an  absolute  fee 
simple  ■estate  in  the  lands  in  controversy,  but  superadded 
thereto  an  un(|ualified  privilege  of  selling  or  conveying  by 
deed.  But,  moreover,  lie  made  no  further  grant  of  the  estate 
over  to  any  other  person  or  persons,  unless  it  can  be  said  that 
the  second  and  third  items  of  the  will  were  intended  to  cut 
it  down  to  a  less  estate  thereby.  But  as  we  have  already  seen, 
it  is  the  settled  law  of  this  state  that  when  the  words  of  a 
will  at  the  outset  clearly  indicate  a  disposition  in  the  testator 
to  give  the  entire  interest,  use  and  benefit  of  the  estate  devised, 
absolutely  to  the  fii-st  donee,  that  estate  will  nut  be  cut  down  to 
a  less  estate  by  subse(iuent  or  ainbiguous  words  inferential  in 
their  intent.  Now  clearly,  we  think,  there  is  nothing  in  the 
second  clause  of  the  will  which  indicates  any  such  jnirpose  on 
the  part  of  the  testator,  and  if  we  look  to  the  third  clause,  it 
is  only  by  inferenee  that  such  was  the  intention  of  the  testator, 
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and  hence  the  rule,  already  adverted  to,  would  prevent  the 
taking  efTect  of  such  devise  over  if  the  language  of  the  third 
clause  can  be  so  construed.  That  clause  is  ambiguous  in  itself, 
and  falls  clearly  within  the  prohibition  of  the  general  rule, 
which  forbids  the  cutting  down  of  the  estate  so  clearly  and 
positively  granted  to  the  wife,  in  the  first  item  of  the  will,  by 
such  subsequent  and  ambiguous  provisions  in  the  will.  While, 
as  already  said,  the  great  purpose  of  a  court  in  construing  the 
will  of  a  testator  is  to  ascertain  his  intention,  it  is  of  prime 
importance  that  well-recognized  legal  rules  of  construction 
should  be  observed,  to  the  end  that  the  ^^^  titles  to  real  estate 
should  not  be  left  in  doubt.  If  we  are  to  adhere  to  the  rule 
so  often  announced  by  this  court,  that  the  devise  of  an  estate 
generally  or  indefinitely  with  a  power  of  disposition  over 
carries  a  fee,  and  that  there  is  a  broad  distinction  between 
those  cases  where  there  is  a  devise  generally  or  indefinitely 
with  a  power  of  disposition  and  those  cases  where  there  is  a 
devise  for  life  with  a  power  of  disposition,  we  see  no  escape 
from  holding  that  Mrs.  Littell  took  an  absolute  fee  in  the 
estate  of  her  husband  with  a  superadded  pov/er  of  disposition, 
and  if  the  other  items  of  the  will  are  to  be  construed  as  an 
attempt  to  make  a  devise  or  devises  over,  they  were  void  and 
of  no  efifeet :  Green  v.  Sutton,  50  Mo.  186 ;  Reinders  v.  Koppel- 
mann,  68  I\Io.  482,  30  Am.  Rep.  802;  Cook  v.  Couch,  100  Mo. 
29,  13  S.  W.  80 ;  Roth  v.  Rauschenbusch,  173  Mo.  582,  73  S. 
W.  664,  61  L.  R.  A.  455. 

In  Small  v.  Field,  102  Mo.  104,  14  S.  W.  815,  it  was  said 
by  this  court:  "It  is  obvious  that  the  absolute  estate  in  fee 
granted  to  ]\rrs.  Kate  Greene  could  not  be  impaired,  cut  down 
or  qualified  except  by  words  as  affirmatively  strong  as  those 
which  conveyed  the  estate  to  her."  And  to  the  same  effect  is 
Roberts  v.  Grume,  173  Mo.  572,  63  S.  W.  662.  Applying  the 
rule  announced  in  Small  v.  Field,  102  Mo.  104,  14  S.  W.  815, 
which  has  often  been  reiterated  by  this  court,  we  look  in  vain 
in  this  will  for  any  words  as  affirmatively  strong  or  even 
approximating  those  which  Archibald  Littell  used  in  devising 
his  estate  to  his  wife. 

It  necessarily  follows  that,  in  our  opinion,  the  learned 
circuit  court  erred  in  adjudging  that  Mrs.  Littell  only  took  a 
life  estate  in  the  property  of  her  husband,  and  should  have 
held  that  she  took  a  fee  simple  estate  therein  with  full  power 
to  sell  and  convey  the  same,  and  having  an  unlimited  power 
to  sell  or  convey,  she  had  the  perfect  right  to  make  the  deed 
of  conveyance  to  her  children,  which  the  court  adjudued  void. 

Aecordinuly.  the  judgniont  of  the  circuit  court  of  -laekson 
county  is  reversed  and  the  cause  remanded,  ^^^  with  direc- 
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tions  to  the  circuit  court  to  enter  a  jutlfj;ment  or  decree  in 
accordance  with  the  prayer  of  the  petition. 

Fox,  P.  J.,  and  Burp:ess,  J.,  concur. 


When  the  Words  of  a  Will  at  the  Outset  clearly  indicate  a  disposition 
to  give  the  entire  estate  absolutely  to  the  first  donee,  the  estate  will 
not  be  cut  down  to  a  less  estate  by  subsequent  or  ambiguous  words, 
inferential  in  their  intent:  Gannon'v.  Albright,  183  Mo.  S.'JS,  10.5  Am. 
St.  Kep.  471;  I'latt  v.  Brannan,  M  Colo.  125,  114  Atn.  St.  Rep.  147; 
Sevier  v.  Woodson,  OOr)  Mo.  202^  120  Am.  St.  Rep.  728.  A  will  be- 
queathing and  devising  to  his  wife  all  of  the  testator's  property  "to 
be  hers  absolutely,"  gives  her  an  absolute  estate  in  fee,  and  a 
succeeding  repugnant  provision  in  the  will  "that  if  at  her  death  any 
of  said  property  is  still  hers,  then  the  residue  still  hers  shall  go  to 
my,  not  her,  nearest  heirs,"  must  fall,  and  fail  of  effect:  Moran  v. 
Moran,  143  Mich.  322,  114  Am.  St.  Rep.  648.  See  Allen  v.  Hirlinger, 
219  Pa.  56,  123  Am.  St.  Rep.  617;  Wood,  for  an  Opinion,  28  R.  I. 
290,  125  Am.  St.  Rep.  738. 


BROWN  V.  GLOBE  PRINTING  COMPANY. 

[213  Mo.  611,  112  S.  W.  462.] 

LIBEL — Privileged  Occasion — Extradition  Proceedings. — Pro- 
ceedings before  a  governor  for  the  extradition  of  a  fugitive  are  of  a 
quasi-Judicial  character,  so  that  a  fair  and  impartial  report  thereof  by 
a  ncvvspafier  is  privileged,      (p.  638.) 

LIBEL — Abridged  Report  of  Extradition  Proceedings. — After 
the  return  in  a  court  in  this  state  of  an  indictment  against  a  resident 
of  anotlier  state,  all  the  proceedings  with  respect  thereto,  including 
proceedings  for  his  extradition,  constitute  one  privileged  occasion, 
and  full  or  abridged  reports  of  the  same  are  privileged,  provided  they 
are  fair  and  impartial  and  the  abridged  reports,  if  any,  have  the 
same  effect  upon  the  character  of  the  plaintiff  as  a  full  and  verbatim 
report  would  have  had,  which  question  is  for  the  jur\'.      (p.  Go':).) 

LIBEL — Condensed    and    Abridged    Reports. — A  Publication  is 

not  Shorn  of  its  privileged  character,  if  such  it  ever  possessed,  because 
abridged   and   condensed,  if  it  remains  fair   and   impartial,      (p.   6-12.) 

LIBEL. — Headlines  to  a  Newspaper  Article  are  Privileged  only 
when  they  are  a  fair  iiulicatiun  of  a  truthful  report.  Headlines  in 
respect  to  extradition  proceedings  which  are  no  part  thereof,  but  are 
voluntary  statements  of  the  publisher,  such  as  the  following: 
"Zie^ler's  lawyer  calls  Broun  liar;  accuses  him  of  jicrjury;  declares 
it'  ;Missourian  visits  New  York  he  will  be  arrested;  insists  Cole 
county  ]ir()secutor  made  aftldavit  he  knew  was  false,"  are  libelous 
although  the  report  could  be   otherwise   deemed  privileged,      (p.   6i;J.) 

LIBEL — Publication  of  Judicial  Proceedings. — The  Privilege  of 
Counsel,  in  the  course  of  a  judicial  or  quasi-judicial  proceeding,  to  utter 
words  reflecting  on  the  character  of  another  does  not  go  to  tlie  extent 
of  allowing  the  publication  of  the  slanderous  words  in  a  newspaper, 
though  the  publication  is  made  in  good  faith  and  as  :i  mattn-  of  news. 
There  is  a  broatl  distinction  between  the  right  of  a  jier-^on  en  a 
privileged   occasion    to    utter   words    rellccting   upon    the    cliara -ter   of 
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another,  and  the  right  to  publish  through  a  newspaper  any  false  and 
defamatory  matter  contained  in  his  speech  or  address.      (p.  645.) 

LIBEL — Publication  of  Part  of  Brief. — A  Newspaper  Publica- 
tion of  such  portions  only  of  a  libelous  brief  as  reflect  upon  the 
character  of  another  and  impute  criminal  or  moral  turpitude  is  not 
privile;:;ed.      (p.  61(5.) 

LIBEL — Reports  of  Judicial  Proceedings. — A  Newspaper  Report 
of  judicial  jiroccediiigs,  to  be  privileged,  must  be  a  report  of  what 
occurred,  and  not  be  the  writer's  comments,  insinuations  or  conclusions 
drawn  from   the   evidence,      (p.   646.) 

INSTRUCTIONS.— A  Party  cannot  Predicate  Error  of  the 
Action  of  tlie  Court  in  giving  an  instruction  asked  by  himself,  and  it 
matters  not  that  it  is  erroneous  and  open  to  the  same  objectiona  as 
other  refused  instructions,     (p.  648.) 

LIBEL — Excerpts  from  Libelous  Brief. — A  Newspaper  is  not  at 
Liberty  to  ])ublish  excerjits  from  an  attorney's  brief  after  the  extra- 
dition proceedings  to  which  it  refers  have  terminated  and  the  decision 
therein  rendered,     (p.  649.) 

LIBEL — Omission  of  Parts — Malice. — Where  a  Publication  of 

a  quasi-judicial  proceeding  is  libelous  per  se,  and  parts  of  the  brief 
from  which  tlie  article  was  taken  would  have  tended  to  overcome  the 
charge  if  they  had  been  published  in  full,  an  instruction  is  not 
crroneons  that  "the  omission  or  suppression  of  parts  of  the  proceed- 
ings which  would  tend  to  qualify  or  explain  the  defamatory  matter 
and  place  it  in  a  more  favorable  light  for  plaintiff  is  evidence  of 
malice  and  destroys  the  privilege."     (p.  650.) 

INSTRUCTION. — If  a  Party  Desires  More  Pointed  Instructions 
than  the  ones  given,  he  sliould  ask  for  them.     (p.  651.) 

INSTRUCTIONS.— The  Court  is  not  RecLuired  to  Make  or  Give 
Instructions  of  its  own  motion  in  a  civil  case.     (p.  651.) 

INSTRUCTIONS. — It  is  not  Necessary  that  an  Instruction 
Should  refer  to  another,  or  that  the  issues  involved  be  presented  to 
the  jury  in  one  instruction,  but  if  the  instructions,  taken  as  a  whole, 
present  the  issues  fairly,  and  are  not  calculated  to  mislead  the  jury, 
they  are  all  the  law  requires,     (p.  652.) 

LIBEL — Measure  of  Dama^^es. — A  Publication  Libelous  per  Se 
and  not  privileged  entitles  the  plaintiff  to  a  verdict,  the  only  question 
being  the  amount  of  damages  to  be  allowed,      (p.  652.) 

LIBEL — Excessive   Verdict.— The   Jury   is  the   Sole   Judge   of 

the  Amount  of  Damages  to  be  allowed  in  a  libel  case,  and  their  finding 
will  not  be  disturbed  unless  their  verdict  is  so  excessive  as  clearly 
to  indicate  bias  and  prejudice,      (pp.  652,  653.) 

LIBEL — Damages  Compensatory  and  Punitive. — A  verdict  for 
two  thousand  dollars  actual  damages  and  ten  thousand  dollars  punitive 
damages  is  not  excessive  for  a  libel  published  in  a  newspaper  of  wide 
circulation,   charging  a  prosecuting  attorney  with  perjury,      (p.   653.) 

Ashley  C.  Clover  and  W.  S.  Pope,  for  the  appellant. 

Edwin  Silver  and  J.  L.  Smith,  for  the  respondent. 

«2i  BURGESS,  J.  This  is  an  action  for  damacres  for  libel. 
Plaintiff  recovered  jndgment  for  two  thousand  dollars  actual 
damages  and  ten  thousand  dollars  punitive  damages  against 
the  defendant,  from  which  judgment,  after  ineffectual  mo- 
tions for  a  new  trial  and  in  arrest,  defendant  appealed. 
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The  petition  sets  forth,  in  substance:  That  plaintifT  is  a 
citizen  of  this  state  and  an  attorney  at  law,  enfjaged  in  the 
practice  of  his  profession  at  Jed'erson  City,  Cole  county, 
Missouri ;  that  defendant  is  a  business  corporation  of  this 
state,  with  a  cai)ital  stock  of  five  lumdred  thousand  dollars, 
and  at  the  times  mentioned  in  the  petition  was  engaged  in 
printing,  publishing  and  selling  a  daily  and  other  editions 
of  a  newspaper  named  and  styled  the  "St.  Louis  Globe- 
Democrat";  that  the  defendant  ^*^  corporation  is  the  sole 
owner  of  said  newspaper,  and  printed  the  same  in  the  city 
of  St.  Louis,  Missouri,  where  it  has  its  principal  office,  and 
published,  circulated  and  sold  the  same  not  only  in  St.  Louis, 
but  in  different  counties  of  this  state,  including  Cole  county, 
and  also  in  the  state  of  Illinois,  Texas,  Arkansas,  Kansas, 
Iowa,  the  Indian  Territory,  and  elsewhere;  tliat  the  circula- 
tion of  said  newspaper  exceeded  one  hundred  thousand  copies; 
that  on  February  2,  1904,  and  prior  thereto,  there  was  pend- 
ing at  the  city  of  Albany,  New  York,  before  the  governor  of 
New  York,  a  certain  extradition  proceeding  wherein  the  gov- 
ernor of  IMissouri  sought  to  obtain  the  extradition  from  the 
state  of  New  York  of  one  William  Ziegler,  charged  by  in- 
dictment in  the  circuit  court  of  said  Cole  county,  INIissouri, 
with  the  crime  of  bribery,  alleged  in  said  indictment  to  have 
been  committed  by  said  Ziegler  in  said  Cole  county,  IMis- 
souri ;  that  defendant,  on  February  3,  190-i,  in  the  daily  edi- 
tion of  its  said  newspaper,  having  reference  to  the  aforesaid 
extradition  proceeding,  wrongfully,  wickedly  and  with  malice, 
printed  and  published,  concerning  plaintiff,  in  manner  and 
form  as  follows,  the  following  false,  libelous  and  defamatory 
words  and  matters,  to  wit : 

" ZIEGLER 'S  LAWYER  CALLS  BROWN  LIAR. 
"Accuses  PIim  of  Perjury, 

"Declares  if  Missourian  Visits  New  York  He  Will  Be  Ar- 
rested. 

"Insists  Cole  County  Prosecutor  iNIade  Affidavit  He  Knew 

was  False, 
Special  Dispatch  to  the  Globe-Democrat. 

"New  York,  February  2. — Gov.  Odell's  decision,  made 
public  }'esterday,  denying  the  request  of  Gov.  Dockery  of 
Missouri  to  surrender  William  Ziegler  of  ^'^  New  York  to 
the  Missouri  authorities  for  extradition,  has  for  the  present 
at  least  brought  to  a  definite  and  unsuccessful  end  the  at- 
tempts to  get  the  New  York  capitalist  into  the  State  of  Mis- 
souri to  stand  trial  on  the  charge  of  perjury. 
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"The  decision  leaves  Zie.Gfler  in  the  somewhat  awkward 
position  of  being  nnable  to  leave  this  State  witliont  the  lia- 
bility of  arrest  and  a  possible  repetition  of  the  proc^eedings 
before  the  governor  of  another  State,  and  the  certainty  of 
being  arrested  and  tried  if  he  should  visit  INIissonri.  It  is 
probable  that  Mr.  Ziegler  will  take  all  possible  steps  to  have 
the  JNIissonri  indictment  quashed. 

"In  fighting  the  application  for  extradition,  Mr.  Ziegler 
employed  the  most  eminent  available  counsel,  including  Ed- 
ward Lauterbach,  Nicoll,  Anable  and  Lindsay  and  Bowers 
&  Sands.  The  thoroughness  with  which  these  lawyers  went 
into  the  merits  of  the  case  is  sure  to  make  it,  with  the  gov- 
ernor's decision,  a  leading  case  in  all  matters  affecting  extra- 
dition. The  brief  of  John  M.  Bowers,  which  was  followed 
very  closely  by  Attorney-General  Cuneen  in  the  opinion  upon 
which  the  Governor  based  his  decision,  is  an  interesting  one. 

"Charges  Brow^n  With  Perjury. 

"It  is  noteworthy  in  connection  with  the  case  that  the 
danger  of  arrest  which  Mr.  Ziegler  undergoes  by  visiting 
Missouri  is  offset  by  an  equal  danger  which  Prosecuting  At- 
torney Brown  of  Cole  county  is  under  if  he  at  any  time 
visits  this  State.  In  his  brief,  Mr.  Bowers  openly  charges 
Brown  with  deliberate  and  criminal  perjury,  and  Mr.  Bow- 
ers does  not  hesitate  to  say  that  upon  his  advent  into  this 
State,  Brown  will  be  instantly  arrested  and  his  indictment 
for  perjury  sought  for.  In  his  brief  Mr.  Bowers  says,  among 
other  things: 

"  'What  is  your  Excellency  asked  to  do?  You  are 
^^'^  asked  to  consign  Mr.  Ziegler  to  the  prosecuting  attorney 
of  the  county  of  Cole,  in  the  State  of  ^Missouri,  for  trial  on 
an  indictment  founded  on  the  evidence  of  his  enemies.  This 
proseeuliiig  attorney  of  the  county  of  Cole  made  an  aflida- 
vit  upon  whioh  was  put  in  motion  the  machinery  of  the 
Constitution  under  which  Mr.  Ziegler's  extradition  was 
sought. 

"  'It  was  false  as  to  every  allegation  as  to  Ziegler's  fliiilit. 
IMr.  Ziegler  sent  a  rcs]')octfiil  message  to  the  Governor  of  th(^ 
State  of  ^Missouri,  asking  that  his  prosecuting  attoriicy  of 
the  county  of  Cole  be  produced  before  your  Exeelleni-y.  to 
re])eat  the  oath  he  had  made  by  which  the  machinery  of  tlie 
law  as  to  extradition  had  been  set  in  motion.  He  declined 
to  come,  and  at  page  76  of  the  stenographer's  minutes  of 
the  proceedings  before  your  Excelh^icy,  it  was  openly  con- 
ceded that  he  had  no  knowledge  of  llie  matters  he  swore  in 
this  regard.' 


July,  I'JOS.J      Brown  v.  Globe  Printing  Co.  631 

"Makes  Open  Charges. 

"  'AVliat  does  this  mean?  We  openly  charf^ed  before  your 
Excellency  npon  tlie  hearing?  that  an  official  of  a  state  had 
committed  perjury  ])iire  and  simple  upon  which  he  insti- 
tuted a  procedure  of  this  nature,  committed  a  crime  of  the 
hiixhest  grade. 

"  'The  one  fact  wliich  the  State  of  Missonri  concedes  it 
had  to  ])rove  to  deprive  a  citizen  of  the  State  of  New  York 
of  his  freed(mi  and  transport  him  to  the  State  of  IMis-souri, 
was  that  he  hail  been  present  in  that  State  at  a  certain  time. 
Mr.  Brown,  the  prosecuting  attorney  who  is  to  try  him,  made 
an  affidavit  of  that  fact.  Mr.  Brown  knew  it  was  untrue 
when  he  made  it.  Even  if  he  swore  to  facts  as  true  of  which 
he  had  no  knowledge,  it  was  perjury.'  " 

The  petition  then  avers  that  at  the  times  referred  to  in 
said  publication  plaintiff  was  the  duly  qualified  and  acting 
prosecuting  attorney  of  Cole  county,  Missouri.  "^•'  and  that 
the  terms  "Brown,"  "Mr.  Brown,"  "Cole  County  Prosecu- 
tor," "Prosecuting  Attorney  Brown  of  Cole  County,"  etc., 
as  used  in  said  publication,  all  have  reference  to  and  mean 
the  plaintiff. 

The  petition  further  states  that  the  defendant  published, 
sold  and  circulated  the  edition  of  its  newspaper  containing 
said  false  and  defamatory  matter  concerning  plaintiff  in  Cole 
county,  Missouri,  and  elsewhere  in  the  state  of  Missouri,  as 
also  in  the  states  of  Arkansas,  Texas,  Illinois,  Iowa,  Kansas, 
the  Indian  Territory  and  elsewhere;  that  the  defendant,  in 
the  manner  and  by  the  means  aforesaid,  did  falsely,  mali- 
ciously and  wickedly  publish,  circulate  and  give  currenc}^  to 
the  charge,  among  other  things,  that  plaintiff  had  committed 
the  atrocious  and  abominable  crime  of  perjury,  and  that 
])laintiff.  by  said  wrongful  acts  and  conduct  of  the  defendant, 
has  been  greatly  injured  and  damaged  in  his  good  name  and 
reputation,  and  his  feelings  and  estate,  as  an  attorney  at  law, 
and  in  his  business  pursuits. 

Plaintiff  in  his  petition  prays  judgment  for  actual  dam- 
ages in  the  sum  of  twenty  thousand  dollai-s,  and  for  punitive 
damages  in  the  sum  of  twenty  thousand  dollars. 

The  answer  to  the  petition  denied  every  allegation  thereof 
except  such  as  were  specifically  admitted;  and  sets  up,  in 
substance,  the  following  defenses: 

That  the  article  complained  of  in  plaintiff's  petition  was  a 
fair,  correct  and  truthful  report  of  botli  the  oral  and  printed 
argument  of  the  attorneys  of  said  Zieuler.  iiiade  in  the  course 
of  the  hearing  before  the  governor  of  New  York :  that  the 
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application  for  the  extradition  of  Ziegler,  with  all  proceed- 
ings in  connection  therewith,  was  ancillary  to  and  a  part  of 
the  criminal  prosecution  of  said  Ziegler,  begun  by  the  filing 
of  the  indictment  against  him  in  the  circuit  court  ^^^  of  Cole 
county,  Missouri,  and  therefore  concerned  the  administra- 
tion of  justice  in  ]\Ii.ssouri ;  and  that  the  defendant,  as  a 
publislier  of  a  public  journal,  made  the  publication  com- 
plained of  for  the  purpose  of  giving  public  information  in 
regard  to  the  administration  of  justice  and  as  a  matter  of 
news,  and  without  malice,  and  that  said  publication  was  privi- 
leged in  law.  That  the  affidavit  of  plaintiff  upon  which  is 
based  the  charge  of  perjury  in  the  publication  complained  of 
was  made  by  plaintiff  upon  information  and  in  the  course 
of  his  official  duty,  and  not  upon  his  personal  knowledge, 
and  as  a  fact,  and  that  plaintiff  could  not  be  guilty  of  per- 
jury in  making  same,  and  this  was  so  understood  by  all  who 
saw  and  read  the  publication.  That  the  article  complained 
of  is  a  true  report  of  a  charge  and  accusation  against  plain- 
tiff herein,  made  by  one  John  M.  Bowers,  an  attorney  for 
said  William  Ziegler,  in  the  course  of  said  extradition  pro- 
ceedings, and  the  article  clearly  and  explicitly  states  that 
the  charge  and  accusation  was  made  by  the  said  Bowers, 
and  it  was  published  by  defendant  without  approval,  in- 
dorsement, injurious  comment  or  malice,  and  as  a  matter  of 
Dews. 

By  way  of  mitigation  of  damages,  the  answer  pleaded  that 
the  said  charge  and  accusation  against  plaintiff"  was  made 
by  said  John  M.  Bowers,  an  attorney  for  said  Ziegler  in  said 
extradition  proceeding  on  the  hearing  of  the  same,  that  the 
article  complained  of  so  states,  and  that  it  was  published  by 
defendant  without  approval,  indorsement,  injurious  comment 
or  malice,  and  as  a  matter  of  news.  That  the  news  and  in- 
formation as  to  said  extradition  proceeding  was  largely  sought 
for  and  chronicled  in  the  daily  press  of  the  country,  and 
that  defendant  published  many  articles  in  regard  to  said  ex- 
tradition proceedings,  and  that  the  article  complained  of 
was  first  published  on  February  2,  1904,  in  "The  Brooklyn 
Eagle,"  a  reputable  journal,  published  in  the  city  of  New 
York,  and  was  sent  to  '^^'^  defendants,  in  due  course  of  its 
business,  as  the  publisher  of  a  newspaper,  by  its  New  York 
correspondent,  and  that  it  was  published  by  defendant  in 
good  faith,  without  either  malice  or  negligence,  and  with- 
out any  purpose  to  injure  or  damage  the  plaintiff;  that  on 
the  same  day  the  article  complained  of  was  published  by  de- 
fendant, other   reputable  nevvspapere,   acting  independently 
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of  each  other,  published  of  and  concerning  the  plaintiff  state- 
ments similar  to  those  published  by  the  defendant. 

Plaintiff,  in  his  reply  to  said  answer,  denied  that  the  arti- 
cle in  question  was  a  fair,  correct  and  truthful  report  of  the 
oral  and  printed  argument  of  the  attorneys  of  said  Zieglci- 
made  in  the  course  of  said  hearing,  and  denied  that  the  said 
publication  was  privileged;  denied  that  tlie  matters  set  forth 
in  said  publioation  were  obtained  during  the  progress  of 
the  hearing  of  said  extradition  proceeding  before  the  gover- 
nor of  New  York,  but  that  said  publication  was  copied  by 
defendant's  reporter  or  correspondent  from  a  newspaper 
published  in  the  state  of  New  York,  and  was.  so  far  as  it  re- 
lated to  plaintiff,  an  unfair  and  arliitrary  selection  from  the 
brief  of  the  counsel  of  William  Ziegler  referred  to  in  de- 
fendant's answer  of  that  part  of  said  brief  which  mali- 
ciously, wickedly  and  falsely  assailed  and  retiected  on  plain- 
tiff''s  personal  honor  and  official  and  per.sonal  integrity; 
denied  that  said  publication  was  made  in  manner  and  form 
or  under  such  circumstances  as  to  make  it  privileged  in  law ; 
admitted  that  said  affidavit  was  made  by  plaintiff  on  in- 
formation received  from  others  and  in  the  course  of  his  offi- 
cial duty,  but  denied  that  plaintiff  could  not  be  guilty  of 
perjury  or  of  knowingly  making  a  false  affidavit  in  so  mak- 
ing said  affidavit;  denied  that  this  was  so  understood  by  all 
who  saw  and  read  the  publication  ;  denied  that  said  article 
complained  of  was  a  true  report  of  a  charge  and  accusation 
made  by  said  *^**  John  M.  Bowers,  an  attorney  for  said 
Ziegler,  and  averred  that  if  such  were  the  fact  it  would  not 
constitute  any  defense  for  the  defendant  in  this  action;  de- 
nied that  the  article  complained  of  explicitly  states  that  the 
charge  and  accusation  was  made  by  said  Bowers  against 
plaintiff,  and  that  it  was  published  without  approval.  indors(^- 
ment,  injurious  comment  or  malice;  also  denied  that  said 
article  was  published  by  defendant  without  malice  or  under 
mitigating  circumstances. 

In  support  of  his  case,  plaintiff  testified  at  the  trial  that 
he  had  lived  tw'cnty-four  years  in  Jefferson  City,  ^Missouri, 
that  he  was  a  practicing  attorney  on  Febmary  3,  1904,  and 
prior  to  that  time,  and  that  on  said  date  he  was  temporary 
prosecuting  attorney  of  Cole  county,  ]Mis.souri ;  that  he  was 
appointed  as  said  ofificer  on  November  14.  1903,  and  that 
the  appointment  continued  until  February  15,  1904 ;  that  he 
was  married  and  had  a  family  of  five  children,  ranging  in 
ages  from  twenty-two  to  four  years;  that  he  was  a  sub- 
scriber to  the  "Globe-Democrat,"   which  published  said   ar- 
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tide,  and  that,  so  far  as  he  knew,  no  retraction  of  or  apolop^y 
for  the  publication  complained  of  had  been  made  by  the 
paper;  that  said  publication  had  caused  him  mental  pain 
and  humiliation.  On  cross-examination,  the  plaintid'  stated 
that  he  did  not  know  whether  the  publication  of  the  article 
in  question  had  affected  his  standin<^  as  a  citizen  or  lawyer 
in  the  community,  and  did  not  know  that  it  had  injured 
him  in  his  business  or  social  relations;  that  he  had  no  per- 
sonal knowlcdgfe  of  any  injury  done  him,  socially  or  profes- 
sionally, outside  of  Cole  county  by  said  publication.  He 
further  stated  that  he  knew  of  no  ill-feeling  on  the  part  of 
the  "Globe-Uemocrat"  or  its  officers  against  him;  that  since 
the  publication  of  the  said  article  he  had  been  appointed 
by  the  curators  of  the  State  University  to  look  after  the  col- 
lateral inheritance  tax ;  ^^^  that  the  application  for  the  ex- 
tradition of  Ziegler  was  made  on  November  16,  1903,  and 
that  plaintiff  made  the  aiSdavit  upon  the  information  com- 
municated to  him  by  Attorney  General  Crow,  who  had  been 
before  the  grand  jury  and  who  went  over  the  facts  with 
plaintiif. 

Thomas  Hollingshead,  business  manager  of  the  defendant, 
testified  on  behalf  of  plaintiff  that  the  defendant  company 
publishes  the  "Globe-Democrat,"  and  had  been  doing  so  since 
the  year  1876 ;  that  the  daily  circulation  of  the  paper  in 
February,  1904,  was  from  seventy-five  to  one  hundred  thou- 
sand— possibly  one  hundred  and  twenty-five  thousand — copies. 
Witness  said  that  the  defendant  has  subscribers  in  Cole 
county,  IMissouri,  and  that  the  paper  circulates  in  all  the 
western  and  southwestern  states;  that  the  paper  is  published 
in  St.  Louis,  cind,  in  the  opinion  of  witness,  there  were  sub- 
scribers to  the  paper  in  every  county  of  iNIissouri ;  that  the 
capitalization  of  defendant  company  was  a  half  million  of 
dollars;  that  it  owns  an  eight-story  brick  building  in  St. 
Louis  worth  from  three  to  four  hundred  thousand  dollars, 
and  that  the  value  of  defendant's  newspaper  property  was 
proljably  two  and  a  half  million  dollars.  The  witness  fur- 
ther testified  that  the  article  complained  of  was  pul)lished  by 
defendant  in  an  effort  to  publish  all  the  news  oi-i-urring  over 
tlie  country,  especially  in  ^Missouri,  and  as  a  matter  of  inil)- 
lic  interest,  lie  did  not  know  that  prior  to  the  publication 
of  .said  article  any  attempt  was  made  to  interview  plaintiff 
to  ascertain  the  correctness  of  the  artich^s,  nor  did  he  know 
that  any  oft'er  of  retraction  or  apology  had  been  made  since 
it  was  pul)lished. 
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Three  witnesses  testified  for  plaintiff  that  his  general  repu- 
tation and  social  standing  in  the  community,  about  the  3d  of 
February,  190-4,  was  good,  and  said  witnesses  further  testi- 
fied to  the  effect  that,  so  far  ^^"  as  they  knew,  plaintiff's 
reputation  and  social  standing  was  as  good  at  the  time  of  the 
trial  as  before  the  article  complained  of  was  published. 

Defendant  road  in  evidence  the  stenographer's  report  of 
the  extradition  hearing  before  Governor  Odell,  of  New  York, 
which  report  included  the  arguments  of  counsel,  remarks  of 
Governor  Odell,  some  letters,  telegrams  and  affidavits  pro- 
duced at  said  hearing,  and  the  testimony  of  several  witnesses 
thereat,  all  of  which  tended  to  show  that  Zieuler  was  in  the 
city  of  New  York  and  not  in  IMissouri  on  JMarch  19,  1901, 
to  which  date  Governor  Odell  restricted  the  proof  on  said 
hearing.  The  evidence  introduced  by  the  state  of  Missouri 
on  said  hearing  was  also  read  in  evidence  on  the  trial  of  the 
present  case,  which  evidence  went  to  show  that  said  Ziegler 
was  in  Mi>souri  on  March  19,  1901. 

Defendant  also  read  in  evidence  the  deposition  of  John  M. 
Bowers,  one  of  the  counsel  for  Ziegler  in  the  extradition 
hearing  before  Governor  Odell,  and  who  stated  that  said  hear- 
ing was  on  December  7,  1903,  and  that  the  brief  filed  with 
Governor  Odell  was  prepared  by  him.  The  witness  stated 
that  he  had  read  the  record  of  the  proceedings  in  said  mat- 
ter, that  the  same  was  correct,  and  that  the  statements  therein 
purported  to  have  been  made  by  liim  were  in  fact  so  made 
by  him.  lie  further  testified  that  the  quotation  from  the 
brief  set  forth  in  the  article  complained  of  constituted  but  a 
small  part  of  ihe  same,  and  was  only  a  portion  of  the  argu- 
ment on  one  point.  On  cross-examinatioji,  he  stated  that 
the  brief  was  sent  to  Governor  Odell  on  January  11,  1004. 
and  doubtless  reached  him  on  January  12,  1904,  and  that 
Governor  Odell 's  decision  on  the  extradition  proceeding  was 
made  on  Feljruary  1,  1904.  Defendant  read  in  evidence  tlie 
printed  brief  of  witness  Bowers  in  said  extradition  proceed- 
ing, wliieh  brief  consisted  of  about  forty-three  pages  of 
**"'*'  printed  matter,  subdivided  into  two  points  or  lieadin'j:s. 

The  deposition  of  Harry  F,.  AVhiting.  the  New  York  eor- 
res]Kmdent  of  the  "St.  Louis  Globe-Demoerat,"  was  also  read 
in  evidence  by  defendant.  This  witness  testilied  that  he  sent 
to  tlie  defendant  the  articles  complained  of  in  this  action; 
that  on  the  evening  of  February  2.  1904,  he  discovered  the 
article  in  the  "Brooklyn  Eagle";  that  he  clipped  the  st(/!-y 
word  for  word  from  the  "Eagle"  and  sent  it  by  teleiiiMph 
to  the  "Globe-Democrat,"  and  that  he  did  so  because  it  was 
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a  matter  of  local  interest ;  that  he  did  not  know  Mr.  Brown, 
Mr.  Ziegler  or  Mr.  Bowers,  and  that  he  was  still  in  the  em- 
ployment of  the  "Globe-Democrat."  On  cross-examination, 
he  testified  that  the  articles  as  published  contained  all  he 
wired;  that  he  did  not  furnish  the  "heads"  to  said  article; 
that  he  had  not  seen  a  copy  of  Mr.  Bowers'  brief  when  he 
sent  the  article  to  the  defendant;  that  he  was  not  present  at 
the  hearing  before  Governor  Odell  on  December  7,  1903,  and 
had  not  seen  a  copy  of  the  testimony  taken  at  that  hearing, 
and  that,  prior  to  the  article  complained  of,  he  had  not  sent 
to  defendant  rny  article  or  story  referring  to  the  perjury 
charge  against  plaintiff. 

Defendant  also  read  in  evidence  various  articles  bearing 
on  the  Ziegler  extradition  matter,  published  in  the  "Globe- 
Democrat"  at  different  times  between  November  14,  1903, 
and  February  1,  1904.  These  publications  consisted  of  cor- 
respondence dated  at  Jefferson  City,  Albany  and  New  York 
City,  and  relate  to  diff'erent  matters  connected  with  the 
Ziegler  extradition  proceeding  from  the  time  Ziegler  was  in- 
dicted in  the  circuit  court  of  Cole  county,  Missouri,  until 
the  final  decision  of  Governor  Odell,  at  Albany,  on  February 
1,  1904,  refusing  to  honor  the  requisition  for  Ziegler  made 
by  the  governor  of  Missouri.  One  of  these  articles,  dated 
November  14,  1903,  purporting  to  ^'^^  be  a  special  dispatch 
from  Jefferson  City,  Missouri,  contained  the  following  para- 
graph with  reference  to  plaintiff": 

"Frank  Brown,  who  was  temporarily  appointed  Stone's 
succes.sor,  it  is  being  told  on  the  streets  to-night,  has  himself 
antagonized  Judge  Hazell,  and  the  latter  is  already  bitterly 
criticised  for  the  selection  of  Mr.  Brown,  who  is  not  looked 
upon  as  being  regular  in  his  Democracy,  he  having  gone  over 
to  the  'gold  bugs.'  Because  of  this  fact,  he  lovst  his  place  as 
official  reporter  of  the  state  supreme  court.  The  silver  wing 
of  the  party  will  carry  this  into  the  contest  against  Judge 
Hazell,  who  is  a  candidate  for  re-election." 

Defendant  then  read  in  evidence  a  certified  copy  of  the 
requisition  papers,  that  is  to  say,  the  requisition  made  by 
Governor  Dockery  for  the  arrest  and  delivery  of  Ziegler  to 
the  IMissouri  authorities;  also  the  application  of  plaintiff,  as 
prosecuting  attorney  of  Cole  county,  Missouri,  to  Governor 
Dockery.  for  the  issuance  of  the  requisition  on  the  governor 
of  New  York,  Avith  accompanying  documents,  including  the 
indictment  found  against  Ziegler  for  bribery  by  the  Cole 
county  grand  jurors. 
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Over  the  objection  of  plaintiff,  defendant  read  in  evidence 
a  publication  of  similar  nature  to  the  article  complained  of 
in  this  action,  and  bearing  same  date,  published  in  the  "St. 
Louis  Republic,"  and  which  latter  article  is  the  subject  of  a 
similar  suit  pending  in  this  court. 

Plaintiff,  in  rebuttal,  read  in  evidence  the  article  printed 
in  the  "Brooklyn  Eairle"  of  February  2,  1904,  being  the 
publication  referred  to  by  witness  AVhiting  as  the  one  from 
which  he  copied  the  article  sued  on.  Said  "Brooklyn 
Eagle"  article,  in  addition  to  the  matter  extracted  therefrom 
by  defendant's  correspondent  ^^'"^  and  published  in  defend- 
ant's newspaper  on  February  3,  190-1,  contained  the  follow- 
ing: 

"There  are  many  references  in  the  brief  to  Evelyn  B. 
Baldwin  nnd  the  part  he  took  in  urging  the  Ziegler  indict- 
ment. One  of  these  references  is  worded  as  follows:  'The 
state  of  ^lis.souri  produces  the  affidavit  of  Evelyn  B.  Bald- 
win. Baldwin's  threats  to  injure  Ziegler  were  sufficiently 
l^roveu  by  ISlr.  Ziegler 's  answer  and  the  accompanying  affi- 
davits filed  with  your  excellency,  none  of  which  have  been 
questioned  or  contradicted.  Baldwin  swears  that  in  March, 
1901.  ZicLiler  told  him  that  he  had  to  go  to  Missouri  before 
the  Missouri  legislature  adjourned;  that  Ziegler  was  going 
out  to  crush  the  alum  baking-powder  people.  That  about 
the  middle  of  March,  1901,  he  went  to  the  Forty-second  street 
railway  .station  in  New  York  City  with  Mr.  Ziegler,  who  told 
affiant  that  he  was  going  that  night  to  ^Missouri;  that  at  that 
station  Ziegler  introduced  aidant  to  Kelly;  that  Ziegler  and 
Kelly  came  away  on  the  train;  that  afterward,  when  Ziegler 
had  ret\irned  to  New  York,  affiant  was  present  when  Ziegler 
and  Kelly  tallced  about  the  trip  of  Ziegler  and  Kelly  to  Mis- 
souri, and  about  the  defeat  of  the  legislation  in  ]\Ii'^souri 
which  Ziegler  was  interested  in  defeating,  and  that  affiant 
waited  for  Ziegler  to  return  from  INIissouri  to  New  York  un- 
til March  21st  and  22d,  and  up  to  that  time  he  did  not  know 
of  his  return.  The  next  time  he  saw  Ziegler  after  Ziealcr 
went  to  St.  Louis  in  the  middle  of  ^larch  was  on  the  2S!h 
of  March.  ]901,  when  Ziegler  returned  to  New  York  from  St. 
Lo\iis,  and  that  Ziegler  told  him  he  had  accomplished  what 
he  went  to  ]Missouri  for.  Now  this  affidavit  of  Baldwin's  is 
sworn  to  in  ^Missouri.  He  was  one  of  the  witnesses  called 
upon  whose  evidence  the  indictment  against  'Mr.  Ziegler  was 
found.  Mr.  Ziegler  denies  in  detail  all  of  P)aldwin"s  asser- 
tions.    That  they  are  ^'"^^  false  is  proven  by  the  evidence  in 
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the  ease  showing  Mr.  Ziegler  was  in  New  York  at  these  pe- 
riods.' " 

The  evidence  shows  that  said  statement  by  Zicf^'ler,  alluded 
to  in  the  "Brooklyn  Eagle"  article  and  in  Mr.  Bovvers' 
brief,  denying  the  assertions  of  said  Baldwin,  was  not  made 
under  oath. 

The  alleged  libelous  publication  upon  which  this  action  is 
based  was  identified  and  read  in  evidence  by  both  plaintiff 
and   defendant. 

The  main  question  presented  for  consideration  upon  this 
appeal  is  whether,  under  the  evidence  disclosed  by  the  rec- 
ord, the  publication  complained  of  was  privileged  and  of  a 
privileged  occasion. 

Defendant  contends  that  not  only  was  the  hearing  before 
Governor  Odell  a  privileged  occasion,  but  that,  in  addition, 
the  application  for  the  extradition  of  William  Ziegler,  with 
all  the  proceedings  in  connection  therewith,  judicial  and 
quasi  judicial,  inter  partes  and  ex  parte,  formed  a  privileged 
occasion,  and  that  a  fair  report  thereof,  in  the  absence'^  of 
actual  malice,  was  privileged. 

It  must  be  conceded  that  the  proceedings  in  question  were 
of  a  quasi-judicial  character,  and  if  the  report  published  by 
the  defendant  was  a  full,  fair  and  impartial  report,  it  was 
privileged. 

In  Boogher  v.  Knapp,  97  Mo.  122,  11  S.  W.  45,  it  is  said : 
"The  doctrine  of  the  authorities  is  that  the  report  must  in 
effect  be  a  fair  and  impartial  report  of  what  took  place  with 
reference  to  its  effect  on  plaintiff's  character.  'Whether  it 
is  such  a  report  is  a  question  for  the  jury.  The  report  is 
fair  and  inii)artial,  so  far  as  the  plaintiff  is  concerned,  if  a 
verbatim  report  of  the  proceedings  would  have  tlie  same  ef- 
fect on  his  character  as  the  report  made.  The  only  interest 
plaintiff'  has  in  the  accuracy  of  the  report  is  that  it  shall  be 
so  far  accurate  as  not  to  be  more  injurious  to  him  than  a 
verbatim  report  would  be":  Barber  v.  St.  ^'''^'*  Louis  Dispatch 
Co.,  3  I\Io.  x\pp.  377;  Hawkins  v.  Globe  Printing  Co.,  10  .Mo. 
App.  174. 

The  P]ngli.sh  rule  would  seem  to  have  l)een  that  in  order 
to  justify  the  publication  of  proceedings  of  the  eliaraetcr  un- 
der discussion,  and  render  the  publication  lu'ivilcued.  the 
proceedings  nmst  have  been  directly  jndirial,  or  had  in  a 
court  of  justice.  But  it  is  held  in  P.arrows  v.  B(>11.  7  (;i'ay, 
301,  66  Am.  Dec.  479,  that  the  Kngli.sh  rule  is  too  broad.' 
The  court,  speaking  through  Chief  Justice  Shaw,  said:  "j^ut 
whatever  may   be  the  rule  as  adopted  and  practiced  on   in 
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England,  we  think  that  a  somewhat  larger  liberty  may  be 
claimed  in  this  country  and  in  this  commonwealth,  both  for 
the  i)roccedings  before  all  public  bodies,  and  for  the  publica- 
tion of  those  proceedings  for  the  necessary  information  of  the 
people."  The  rule  is  now  extended  to  executive  and  legis- 
lative proceedings  and  investigations:  25  Cyc.  410. 

"While  it  has  been  held  that  the  publication  of  matter 
defamatory  of  an  individual  is  not  privileged  merely  because 
the  libel  is  contained  in  a  fair  report  in  a  newspaper  or 
pamphlet  of  what  occurred  at  a  meeting  held  for  a  public 
purpose,  yet  it  seems  to  be  the  prevailing  rule  that  proceed- 
ings, if  of  public  interest,  need  not  be  those  of  a  judicial  or 
legislative  body  to  render  a  fair  report  thereof  privileged": 
18  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1046;  AUbutt  v.  Gen- 
eral Council,  etc.,  L.  R.  23   Q.  B.  D.  400. 

Arnold  v.  Star  Sayings  Co.,  76  Mo.  App.  159,  was  a  suit 
for  an  alleged  libel  published  by  the  defendant  in  its  news- 
paper, called  the  "Star  Sayings."  The  court  in  the  course 
of  its  opinion  said:  "The  letter  and  postal  from  the  Evans- 
ville  chief  of  police  were  not  a  statement  of  facts  developed 
on  a  judicial  investigation,  nor  the  statement  of  a  fact  re- 
sulting from  a  judicial  investigation,  nor  were  tliey  matters 
about  which  the  public  had  a  right  to  be  informed,  nor  was 
"•■'"  it  information  useful  to  the  public,  and  was  not  there- 
fore privileged." 

It  would  seem  from  these  and  other  authorities  which  might 
be  referred  to  that  the  occasion  was  of  such  importance  to 
the  j)ul)lic  that  a  full  and  fair  report  of  the  proceedings  was 
justified,  even  though  private  rights  might  by  reason  of 
such  report  be  violated,  and  that  after  the  return  of  tlie  in- 
(lii'tiiient  against  Ziegler  into  court  all  the  proceedings  with 
respect  thereto  and  in  connection  therewith,  including  the 
proceedings  for  his  extradition,  constituted  one  privileged  oc- 
casion, and  that  full  or  abridged  reports  of  the  saii'.e  Vv'ere 
]»rivileged,  provided  tliey  were  fair  and  impartial  so  far  as 
plaintiif  was  concerned,  and  the  abridged  reports,  if  any,  had 
the  same  effect  upon  his  character  as  a  full  and  verbatim  re- 
port of  the  ])roceedings  would  have  had,  which  latter  was  a 
question  for  the  jury. 

The  rule  is  otherwise,  however,  with  respect  to  the  publica- 
tion of  partial  proceedings,  ujion  which  no  judicial  action 
has  l)eeu  had.  Thus  it  was  held  that  the  contents  of  a  peti- 
tion for  divorce  (liarber  v.  St.  Louis  Dispatch,  8  Mo.  Api'. 
877)  ;  of  a  petition  for  disbarment  (Cowley  v.  Pulsifer.  187 
]\lai)S.  892,  50  s\m.  Rep.  818j  ;  of  a  bill  in  chancery   ^Aineri- 
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can  Pub.  Co.  v.  Gamble,  115  Tenn.  663,  90  S.  W.  1005)  ;  of 
a  petition  in  a  bastardy  charge  (Park  v.  Detroit  Free  Press 
Co.,  72  Mich.  560,  16  Am.  St.  Rep.  544,  40  N.  W.  731,  1  L. 
R.  A.  599) — could  not  be  published  before  judicial  action  had 
been  taken  thereon.  The  general  rule  is  stated  in  Barber  v. 
St.  Louis  Dispatch  Co.,  3  Mo.  App.  377,  to  be  as  follows: 

"Where  a  court  or  public  magistrate  is  sitting  publicly,  a 
fair  account  of  the  whole  proceedings,  uncolored  by  defama- 
tory comment  or  insinuation,  is  a  privileged  communication, 
whether  the  proceedings  are  on  a  trial  or  on  a  preliminary 
and  ex  parte  hearing.  But  the  very  terms  of  the  rule  imply 
that  there  must  be  a  hearing  of  some  kind.  In  order  that 
the  ex  parte  nature  of  the  proceeding  may  not  destroy  the 
privilege  **^''  — to  prevent  such  result — there  must  be  at 
least  so  nuich  of  a  public  investigation  as  is  implied  in  a  sub- 
mission to  the  judicial  mind  with  a  view  to  judicial  action. 
This  will  be  apparent  if  we  regard  the  reason  of  the  rule. 
Perhaps  the  earliest,  certainly  one  of  the  best,  expressions  of 
the  reason  of  the  rule  is  that  contained  in  the  opinion  of 
Lawrence,  J.,  in  Rex  v.  Wright,  8  Term  Rep.  293.  and  often 
since  quutcd  witli  approval.  It  is  there  staled,  in  substance, 
that  though  the  publication  of  proceedings  in  courts  of  justice 
may  severely  retlect  on  individuals,  yet  such  publications,  if 
they  contain  true  accounts,  are  not  libcLs  nor  the  subjects  of 
action,  because  it  is  of  great  importance  that  the  proi^cedings 
of  courts  of  justice  shall  be  known ;  that  the  general  ad- 
vantage to  the  country  in  having  these  proceedings  made  pub- 
lic more  than  counterbalances  the  inconveniences  to  the  person 
whose  conduct  may  be  the  subject  of  the  proix-odings.  But 
the  proceedin^'is  there  alluded  to  were  proceedings  in  open 
court,  as  is  shown,  not  only  by  the  judge's  language,  but  by 
the  case  to  which  he  makes  direct  reference  and  upon  which 
his  remark's  hinge,  the  case  of  Curry  v.  Walter,  1  Esp.  450, 
wliere  the  pul)lieation  was  of  a  speech  made  in  open  court,  in 
printing  Avhich  in  'The  Times'  the  supposed  libel  consisted. 
So,  where  it  is  said,  'it  is  of  great  consequence  that  the  public 
should  know  what  takes  place  in  court,  and  the  proceedings 
are  under  the  control  of  tlie  judges'  (per  Lord  Campbell,  in 
Davison  v.  Duncan,  7  El.  &  Bl.  231),  or,  'we  ought  to  make 
as  wide  as  possible  the  right  of  the  public  to  know  what  takes 
place  in  any  court  of  justice'  (per  Chief  Baron  Pollock,  in 
Ryalls  V.  Leader,  L.  R.  1  Ex.  299),  it  is  apparent  that  judi- 
cial proceedings  in  open  court  are  spoken  of.  Indeed,  the 
English  cases  on  which  the  appellant  inost  ct)nfidently  relies 
are  all  cases  of  proceedings  in  open  court,  or  before  a  public 
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magistrate  sitting  as  a  court.  Curry  v.  Walter,  1  Esp.  456, 
has  "'^^  been  noticed  above.  In  Lewis  v.  Levy,  EL,  Bl.  &  El. 
537,  the  plea  was  that  the  proceedings  took  place  'before  a 
public  court  of  justice,  to  wit,  a  justice  of  the  peace  then 
sitting  and  holding  a  public  court';  that  'the  proceedings 
were  had  in  the  said  public  court,'  'upon  the  hearing  of  the 
said  charge,'  etc.  Lord  Campbell,  in  denying  the  position 
that  the  privilege  must  be  confinetl  to  the  proceedings  of  su- 
j)erior  courts,  said:  'But  on  such  a  question  the  dignity  of 
the  court  cannot  be  regarded;  and  we  must  look  only  to  the 
nature  of  the  alleged  judicial  proceeding  which  is  reported.' 
The  decision  proceeds  distinctly  upon  the  ground  of  a  hear- 
fng,  an  investigation,  a  judicial  inquiry  and  action.  Lord 
Campbell  further  remarked:  'But  although  a  magistrate, 
upon  any  preliminary  inquiry  respecting  an  indictable  offense, 
may,  if  he  thinks  fit,  carry  on  the  inquiry  in  private,  and 
the  publication  of  any  such  proceedings  before  him  would 
undoubtedly  be  unlawful,  we  conceive  that,  while  he  con- 
tinues to  sit  foribus  apertis,  admitting  into  the  room  where 
he  sits  as  many  of  the  public  as  can  be  conveniently  accom- 
modated, and  thinking  that  the  course  is  calculated  for  the 
investigation  of  truth  and  the  satisfactory  administration  of 
justice  (as  in  most  cases  it  certainly  will  be),  we  think  the 
court  in  which  he  sits  is  to  be  considered  a  public  court  of 
justice.  In  other  cases  it  is  stated  that  the  publication  is  a 
mere  extension  of  the  area  of  publicity;  that,  while  the  court- 
room can  contain  but  few  persons,  the  public  press  indef- 
initely extends  the  field  of  notoriety.  An  examination  of 
the  latter  cases — Pinero  v.  Goodlake,  15  L.  T.,  N.  S.,  67G ; 
Wasou  v.  Walter,  L.  R.  4  Q.  B.  93  (where  Lord  Cockburn's 
decision  is  based  upon  the  analogy  between  public  proceed- 
ings in  courts  of  justice  and  public  debates  in  the  houses  of 
parliament,  and  the  advantage  to  the  people  that  it  should 
be  known  wliat  i)asses  within  their  walls)  ;  Hunter  v.  Sluirpe, 
4  Fost.  &  F.  983 — will  show  that  a  ^'•^'*  hearing  and  an  in- 
([uiry  in  public  are  essential  to  bring  the  publication  within 
the  rule  as  to  privileged  communications.  It  may  be  safely 
asserted  that  if  a  London  newspaper  were  to  publish  the  one- 
sided statements  of  a  bill  filed  in  the  divorce  court,  merely 
upon  the  filing,  and  previous  to  its  coming  before  that  court 
for  judicial  action,  the  court  of  queen's  bench  would  not, 
upon  the  autliority  of  Curry  v.  Walter,  or  Lewis  v.  Levy,  or 
Wason  v.  Walter,  decide  that  such  a  publication  was  privi- 
leged. Those  cases  are  authority  1o  the  contrary,  not  only 
upon  their  facts,  but  by  reason  of  the  limitatiuns  which  are 

Am.  St.  Rep.,  Vol.  127 — 41 


G42  American  State  Reports,  Vol.  127.      [Missouri, 

expressly  laid  down  in  them.  He  who  seeks  to  stretch  a 
wholesome  rule  beyond  its  legitimate  application  attacks  the 
rule  itself;  and  the  able  judges  who  decided  those  cases  were 
too  good  logicians  to  impair  the  force  of  their  own  argu- 
ments by  extending  an  exceptional  rule  to  cases  where  the 
reason  that  creates  the  exception  does  not  exist.  So,  too, 
in  the  case  of  Ackerman  v.  Jones,  5  Jones  &  S.  (N.  Y.  Sup. 
Ct.)  42,  the  publication  expressly  described  a  public  appear- 
ance and  statement  of  a  criminal  charge  before  a  magistrate, 
and  it  appears  that  the  affidavit  was  presented  to  the  magis- 
trate, was  considered  and  acted  upon  by  him,  and  tliat  process 
issued  upon  it.  The  court,  in  its  opinion,  said:  'The  affidavit 
in  question  became  a  part  of  the  regular  judicial  proceedings 
in  a  criminal  suit  by  the  people  on  the  complaint  of  Bur- 
leigh.' " 

As  the  publication  of  judicial  or  cjuasi-judicial  proceedings 
in  a  case  of  a  civil  character  may  be  privileged  on  the  ground 
of  public  interest,  we  can  see  no  reason  why  the  same  rule 
should  not  apply  in  criminal  cases,  for  the  public  have  as 
much  interest  in  a  criminal  as  in  a  civil  proceeding,  if  not 
more ;  and  it  is  upon  the  principle  that  nothing  is  foreign  to 
the  public  to  which  it  is  a  party  that  the  criminal  action  of 
the  state  of  Missouri  against  William  Ziegler,  after  the  *'***  in- 
dictment was  made  public,  as  well  also  as  the  extradition 
papers  and  the  steps  taken  to  secure  their  issue,  were  privi- 
leged. We  do  not,  however,  intend  to  be  understood  as  hold- 
ing that  telegrams  which  passed  between  parties  in  the  state 
of  New  York  and  the  state  of  Missouri  with  respect  to  the 
indictment  of  Ziegler  and  his  extradition  were  part  of  the 
proceedings,  or  were  admissible  in  evidence,  but  only  such 
facts  as  were  connected  with  the  procurement  of  the  indict- 
ment and  the  proceedings  following  the  same.  Matters  that 
were  mere  hearsay  were  not  admissil)le. 

In  this  connection,  it  may  be  said  that  a  publication  is  not 
shorn  of  its  privileged  character,  if  such  it  ever  possessed. 
because  abridued  and  condensed,  if  it  remain  fair  and  impar- 
tial: Boogher  v.  Knapp,  97  ^lo.  122,  11  S.  W.  15;  Newell  on 
Slander  and  Libel,  2d  ed.,  sec.  161,  p.  554;  18  Am.  &  Eng. 
Eney.  of  Law,  2d  ed.,  1045;  Folkard's  Starkie  on  Slander 
and  Libel,  sec.  227;  Cowley  v.  Pulsifer,  137  :\Iass.  81)2,  50 
Am.  Rep.  318.  So.  full  or  abridged  reports  of  a  legal  pro- 
ceeding continued  from  day  to  day,  if  as  fair  and  impartial 
as  publications  under  the  circumstances  wil!  permit,  are  priv- 
ileged. In  Lewis  v.  Levy.  EL.  Bl.  &  El.  537.  it  is  held  that  if 
judicial  proceedings  continue  more  than  one  day,  and  their 
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publication  is  not  expressly  forbidden  by  the  court,  a  report 
published  in  a  newspaper  every  morning  of  the  proceedinf,'s 
of  the  next  preceding  day  is  privileged,  if  fair  and  aceurate, 
but  that  all  comment  on  the  case  must  be  deferred  until  the 
proceedings  teniiinnto.  To  the  same  effect  are  Risk  Allah 
Bey  V.  Whitehurst,  18  L.  T.,  N.  S,  615;  Newell  on  Slander 
and  Libel,  2d  ed.,  p.  554. 

It  has  been  held  that  the  headlines  to  the  publication  "are 
ouly  privileged  if  they  are  a  fair  index  of  a  truthful  report": 
Stuart  V.  Press  Pub.  Co.,  83  A  pp.  Div.  (N.  Y.)  4G7,  82  N.  Y. 
Supp.  401;  Lawyers'  Co-Op.  Pub.  Co.  v.  West  Pub.  Co.,  52 
N.  Y.  Supp.  1120;  ITart  v.  Sun  ^^  Print  &  Pub.  Assn.,  79 
Ilun,  358,  29  N.  Y.  Supp.  434.  The  headlines  were  no  part 
of  the  proceeding  before  Governor  Odell  for  the  extradition 
of  Zeigler,  but  were  voluntary  statements  of  the  publisher  of 
the  libel.     The  headlines  were  as  follows: 

"ZIEGLER'S    LAWYER    CALLS    BROWN    LIAR. 

"Accuses  IIim  of  Perjury. 

"Declares  if  Missourian  Visits  New   York  He   Will  he 
Arrested. 

"Insists    Cole    County   Prosecutor  IMade    Affidavit    He 
Knew  Was  False." 

Such  headlines  were  not  privileged  matter  at  common  law, 
and  were  libelous  remarks  or  comments,  even  if  the  matter 
could  be  deemed  otherwise  privileged.  An  inspection  of 
tliem  would  seem  to  be  sufficient  to  demonstrate  this  fact. 
"Their  publication  in  this  manner  was  certainly'  the  equiva- 
lent to  a  remark  or  comment  unnecessary  to  a  fair  and  truth- 
ful report  of  judicial  proceedings,  and  likely  to  raise 
inferences  highly  detrimental  to  the  character  and  standing 
of  the  one  concerning  whom  they  were  printed  and  pub- 
lished": Dorr  V.  United  States,  195  U.  S.  138,  24  Sup.  Ct. 
Rep.  808,  49  L.  ed.  128. 

It  is  also  insisted  by  plaintiff  that  the  defense  of  privilege 
is  not  available  to  defendant,  for  the  reason  that  the  quota- 
tions from  the  brief  of  Mr.  Bowers  and  his  associates,  ilh'd 
in  the  Ziegler  extradition  proceeding  before  the  governor  of 
New  York,  are  not  f)rivileged  matter. 

In  Saunders  v.  Mills,  6  Bing.  213,  it  is  said  that  "a  state- 
ment in  a  newspaper  of  the  circumstances  of  a  cause  tried  in 
a  coui't  of  justice,  given  as  from  the  mouth  of  counsel,  in- 
stead of  being  accompanied  or  corrected  by  the  evidence,  is 
not  such  a  report  of  the  proceedings  **"*-  of  a  court  of  justice 
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as  a  newspaper  is  privileged  to  publish."  In  Rex  v.  Creevey, 
1  Maule  &  S.  273,  the  defendant,  a  member  of  the  house  of 
commons,  had  made  a  speech  in  parliament  in  which  he  used 
language  of  a  slanderous  character  concerning  another  person, 
and  which  he  afterward  caused  to  be  published  in  a  news- 
paper. It  was  ruled  that  his  privilege  as  a  member  of  parlia- 
ment authorized  him  to  make  the  speech,  but  did  not  author- 
ize him  to  publish  a  report  of  the  speech  in  a  newspaper.  It 
was  further  held  in  that  case  that  counsel  have  a  right, 
whilst  the  case  is  going  on,  to  endeavor  to  produce  an  effect 
by  making  such  observations  on  the  credit  and  character  of 
parties  and  their  witnesses,  but  that  neither  the  person 
making  them  nor  any  other  person  who  hears  them  has  the 
right  afterward  to  publish  such  observations;  that  when  the 
occasion  ceased  the  right  would  also  cease,  and  that  it  would 
be  no  justification  to  plead  that  such  a  publication  was  a 
transcript  of  the  speech.  So,  in  Commonwealth  v.  Godshalk, 
13  Phila.  575,  it  is  held  that  the  speech  of  counsel  in  a  judicial 
proceeding  does  not  afford  matter  for  a  privileged  publica- 
tion, and  that  if  it  contain  scandalous  and  defamatory  mat- 
ter, a  prosecution  for  libel  may  be  maintained ;  citing 
Commonwealth  v.  Culver,  2  Pa.  L.  J.  362 ;  Saunders  v.  Mills, 
6  Bing.  213;  Flint  v.  Pike,  10  Eng.  Com.  L.  380;  Lake  v. 
King,  1  Saund.  120;  Rex  v.  Creevey,  1  Maule  &  S.  273;  Rex 
V.  Lord  Abingdon,  1  Esp.  226.  Cooley  says:  "It  does  not 
follow,  because  counsel  may  freely  speak  in  court  as  he  be- 
lieves or  is  instructed,  that  therefore  he  may  publish  his 
speech  through  the  press":  Cooley 's  Constitutional  Limita- 
tions,  6th  ed.,   549. 

It  is  true  that  in  Wilson  v.  Walter,  L.  R.  4  Q.  B.  73,  it  is 
held  that  a  faithful  report  in  a  public  newspaper  of  a  debate 
in  either  house  of  parliament,  containing  matter  disparaging 
to  the  character  of  an  individual  which  had  been  spoken  in 
the  course  of  the  debate,  is  not  actionable  at  the  suit  of  the 
person  w^hose  ^^^  character  has  been  called  in  question,  but 
that  the  publication  is  privileged  on  the  same  principle  that 
an  accurate  report  of  a  proceeding  in  a  court  of  justice  is 
privileged — that  is,  that  the  advantage  of  publicity  to  the 
r-oiiimnnity  at  large  outweighs  any  private  injury  resulting 
from  the  publication.  But  even  in  that  case  it  is  said:  "Our 
judgment  will  in  no  waj^  interfere  with  the  decisions  that 
the  publication  of  a  single  speech  for  the  purpose  or  with 
the  effect  of  injuring  an  individual  will  be  unlawful,  as  was 
held  in  the  case  of  Rex  v.  Lord  Abingdon,  1  Esp.  226,  and 
Rex  V.  Creevey,  1  Maule  &  S.  273." 
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While  words  reflecting  on  the  character  of  an  individual, 
spoken  or  written  in  due  course  of  a  judicial  or  quasi-judicial 
proceeding,  if  pertinent  to  the  subject  of  the  inquiry  or  rele- 
vant to  the  issue,  or  in  a  lep:islative  assembly,  by  a  member 
thereof,  in  the  discharge  of  his  official  duties,  are  privile.cred, 
this  privilege  does  not  go  to  the  extent  of  allowing  the  publi- 
cation of  the  slanderous  words  in  a  newspaper,  even  though 
the  publication  is  made  in  good  faith  and  as  a  matter  of  news. 
The  authorities  draw  a  broad  distinction  between  the  right 
of  a  person,  on  a  privileged  occasion,  to  utter  words  reflecting 
upon  the  character  of  another,  and  the  right  to  publish 
through  the  newspaper  press  any  false  and  defamatory  mat- 
ter contained  in  such  person's  speech  or  address.  As  said 
in  Hotchkiss  v.  Oliphant,  2  Hill,  510:  "The  act  of  publication 
is  an  adoption  of  the  original  calumny,  which  must  be  de- 
fended in  the  same  way  as  if  invented  by  the  defendant. 
The  republication  assumes  and  indorses  the  truth  of  the 
charge,  and  when  called  on  by  the  aggrieved  party,  the  pub- 
lisher should  be  held  strictly  to  proof.  If  he  chooses  to 
become  the  indorser  and  retailer  of  private  scandal,  without 
taking  the  trouble  of  inquiring  into  the  truth  of  what  he 
publishes,  there  is  no  ground  for  complaint  if  the  law,  which 
is  ®^"*  as  studious  to  protect  the  character  as  the  property 
of  the  citizen,  holds  him  to  this  responsibility.  The  rule  is 
not  only  just  and  wise  in  itself,  but  if  steadily  and  inflexibly 
adhered  to  and  applied  by  courts  and  juries,  will  greatly 
tend  to  the  promotion  of  truth,  good  morals  and  common 
decency  on  the  part  of  the  press,  by  inculcating  caution  and 
inquiry  into  the  truth  of  charges  against  private  character 
before  they  are  published  and  circulated  throughout  the 
community":  State  v.  Shepherd,  177  Mo.  205,  99  Am.  St. 
Eep.  (i24,  76  S.  W.  79.  In  Stuart  v.  Press  Pub.  Co.,  83  App. 
Div.  (N.  Y.)  4fi7,  82  N.  Y.  S.  401,  it  is  said:  "Liberty  of 
speech  and  of  tlie  press  is  guaranteed  by  the  supreme  law 
of  the  land,  and  will  be  zealou.sly  guarded,  preserved  and 
enforced  by  the  courts.  The  provisions  of  the  federal  and 
state  constitutions  ....  were  designed  to  secure  rights  of  the 
people  and  of  the  press  for  the  public  good,  and  they  do  not 
license  the  utterance  of  false,  slanderous  or  libelous  matter. 
Individuals  are  free  to  talk  and  the  press  i.s  at  liberty  to 
publish,  and  neither  may  be  restrained  by  injunction,  but 
they  are  answerable  for  the  abuse  of  this  privilege  in  an 
action  for  slander  or  libel  under  the  common  law,  except 
where  by  that  law  or  by  statute,  enacted  in  the  interest  of 
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public  policy,  the  publication  is  privileged  and  deemed  for 
the  general  good,  even  though  it  works  a  private  injury." 

In  the  ease  at  bar,  the  defendant  did  not  publish  the  entire 
brief  of  Mr.  Bowers  and  his  associates,  but  only  such  portions 
thereof  as  seemed  to  reilect  upon  the  character  and  integrity 
of  the  plaintiff  and  to  impute  to  him  crime  or  moral  turpi- 
tude. This  was  not  privileged:  18  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  1015. 

Judge  Cooley,  in  his  work  on  ConstitutionalLimitations,  states 
the  law  thus:  "It  seems  to  be  settled  that  a  fair  and  impartial 
account  of  judicial  proceedings,  which  have  not  been  ex  parte, 
but  in  the  hearing  ^^^  of  both  parties,  is,  generally  speaking, 
a  justifiable  publication.  But  it  is  said  that,  if  a  party  is  to 
be  allowed  to  publish  what  passes  in  a  court  of  justice,  he 
must  publish  the  whole  case,  and  not  merely  state  the  con- 
clusion which  he  himself  draws  from  the  evidence.  A  plea 
that  the  supposed  libel  was  in  substance  a  true  account  and 
report  of  a  trial  has  been  held  bad;  and  a  statement  of  the 
circumstances  of  a  trial  as  from  counsel  in  the  case  has  been 
held  not  privileged.  The  report  must  also  be  strictly  con- 
fined to  the  actual  proceedings  in  court,  and  must  contain 
no  defamatory  observations  or  comments  from  any  quarter 
whatsoever,  in  addition  to  what  forms  strictly  and  properly 
the  legal  proceedings":  Cooley 's  Constitutional  Limitations, 
7th  ed.,  637. 

Upon  the  same  subject,  Newell  on  Slander  and  Libel,  2d 
ed.,  section  163,  page  556,  says:  "The  publisher  must  add 
nothing  of  his  own.  He  must  not  state  his  opinion  of  the 
conduct  of  the  parties,  or  impute  motives  therefor;  he  must 
not  insinuate  that  a  particular  witness  committed  perjury. 
That  is  not  a  report  of  what  occurred;  it  is  simply  his  com- 
ment on  what  occurred,  and  to  this  no  privilege  attaches. 
Often  such  comments  may  be  justified  on  another  ground — 
that  they  are  a  fair  and  bona  fide  criticism  on  a  matter  of 
public  interest,  and  are  therefore  not  libelous.  But  such 
observations,  to  which  quite  different  considerations  appl3\ 
should  not  be  mixed  up  with  the  history  of  the  case.  Lord 
Campbell  said:  'If  any  comments  are  made,  they  should  not 
be  made  as  part  of  the  report.  The  report  should  be  confined 
to  what  takes  place  in  court,  and  the  two  things — report  and 
comment — ^should  be  kept  separate.'" 

The  question  of  whether  the  publication  was  a  libel,  and 
was  or  was  not  properly  the  subject  of  this  action  for  dam- 
ages, was  submitted  to  the  jury  by  an  instruction  asked  by 
defendant,  by  which  instruction  ^"**^  the  jury  were  told  that 
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upon  this  question  they  were  the  sole  judges  of  the  law  as 
well  as  the  facts.  By  their  verdict  the  jury  in  effect  found 
that  the  article  was  a  libel.  If  libelous,  it  follows  that  the 
publication  was  not  privileged. 

Defendant  insists  that  the  court,  by  its  refusal  to  give 
defendant's  instruction  No.  4,  upon  the  question  of  privileged 
publication,  connnitted  error.  Upon  this  question  the  de- 
fendant submitted  to  the  court  three  instructions,  one  of 
which  was  given  and  the  others  refused.  The  refused  instruc- 
tions are  as  follows : 

"3.  The  court  instructs  the  jury  that  the  publication  of 
fair  and  impartial  reports  of  judicial  and  ([uasi-judicial  pro- 
ceedings and  of  hearings  before  public  magistrates  are  what 
are  known  in  the  law  as  privileged  publications,  and  the 
publishers  thereof  are  not  liable  therefor,  though  they  contain 
libelous  matter,  unless  they  were  actuated  by  malicious  mo- 
tives in  publishing  same,  and  in  this  connection  the  jury  are 
instructed  as  follows: 

"If  they  believe  and  find  that  an  indictment  was  returned 
into  the  Cole  county  circuit  court,  charging  one  Ziegler  with 
the  ofU'ense  and  crime  of  bribery  and  that  thereupon,  upon 
affidavit  by  plaintiff  herein,  the  governor  of  Missouri  made 
requisition  upon  the  governor  of  New  York  for  the  extra- 
dition of  said  Ziegler  because  he  was  a  fugitive  from  justice 
from  the  state  of  Missouri,  and  that  various  preliminary 
steps  were  had  and  taken  in  Jefferson  City,  INIissouri,  and  the 
city  of  Albany,  New  York,  in  connection  with  said  extradi- 
tion, and  that  thereafter  a  hearing  was  had  in  the  city  of 
Albany  before  the  governor  of  New  York,  at  which  evidence 
was  heard  and  argument  made  as  to  whether  said  Ziegler  was 
a  fugitive,  and  the  jury  further  believe  and  find  that  de- 
fendant published  from  time  to  time  accounts  of  said  pro- 
ceedings and  liearing  *''^'  and  argument,  and  that  the  article 
complained  of  formed  part  of  said  accounts,  and  if  the  jury 
further  believe  that  the  accounts  of  said  proceedings  taken 
;!s  a  wliole  and  togetlier  form  and  were  a  fair  and  impartial 
report  of  said  extradition  proceedings,  then  they  will  find 
for  the  dofrtnlant. 

"4.  The  court  instructs  the  jury  that  a  report  of  a  judicial 
I)roceoding  to  be  fair  and  impartial  and  tlierefore  privileged 
need  not  be  a  full  and  verhatim  report  of  said  proceedings, 
but  that  a  coiuleiKsed  or  abridged  rei'ort  of  such  proeeedinus 
is  privileged,  if  it  is  fair  and  inip.'U'lial  in  its  character,  and 
therefore  if  the  jury  believe  that  (Id'-ndant  published  only 
abridged  reports  of  the  proeeediug.s  in  couiicjlioii   with  the 
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extradition  of  "William  Ziegler,  and  in  doing  so  published  in 
the  article  complained  of  only  a  part  of  the  argument  and 
brief  made  and  filed  by  John  M.  Bowers  in  said  extradition 
proceedings,  yet  if  the  jury  further  believe  and  find  that  the 
abridged  reports  of  said  proceedings  so  made  by  defendant, 
including  the  part  of  said  argument  and  brief  so  made  and 
filed,  are  fair  and  impartial  reports  of  said  proceedings  in 
their  relation  to  and  effect  upon  plaintiff's  character,  then 
the  jury  will  find  for  defendant,  unless  they  further  find 
that  defendant  made  such  abridged  reports  from  malicious 
motives  and  with  a  desire  to  injure  plaintiff." 

Instruction  No.  2,  given,  is  as  follows:  "The  court  instructs 
the  jury  that  the  failure  of  the  defendant  to  publish  all  of 
the  argument  of  John  M.  Bowers  in  the  article  complained 
of  or  all  the  proceedings  in  connection  with  the  extradition 
of  William  Ziegler  does  not  make  defendant's  accounts  of 
same  unfair  and  partial  so  far  as  plaintiff  is  concerned,  if 
the  jury  find  that  the  publication  of  the  full  argument  and 
a  full  account  of  the  proceedings  would  have  had  the  same 
effect  on  plaintiff's  character  as  the  publication  of  part 
thereof." 

**^^  Defendant  contends  that  if  instructions  3  and  4  were 
refused  because  they  extended  the  privileged  occasion  to  all 
the  proceedings  in  relation  to  the  extradition  of  William 
Ziegler,  then  instruction  No.  2  should  also  have  been  refused, 
as  being  open  to  the  same  objection.  A  party  cannot,  how- 
ever, predicate  error  of  the  action  of  the  court  in  giving  an 
instruction  asked  by  himself,  it  matters  not  that  it  be  erron- 
eous and  open  to  the  same  objections  as  other  refused  instruc- 
tions. In  this  connection,  it  may  be  said  that  it  was  for  the 
court  to  determine  whether  the  occasion  on  which  the  alleged 
defamatory  statements  were  made  was  such  as  to  render  the 
communication  privileged:  Newell  on  Slander  and  Libel,  2d 
ed.,  p.  392;  Callahan  V  Ingram,  122  Mo.  355.  43  xVm.  St. 
Rep.  583,  26  S.  W.  1020. 

Said  instruction  No.  4  Avas  properly  refused,  the  matter 
therein  contained  having  in  effect  been  covered  by  instruction 
No.  2;  and  said  instruction  No.  3  was  properly  refused  for 
several  reasons,  and  partieuhirly  for  the  reason  that,  with 
reference  to  the  extradition  hearing  before  Governor  Odell, 
it  would  avail  the  defendant  nothing,  althnn,<;h  the  jury 
might  find  "that  defendant  published  from  time  to  time  ac- 
counts of  said  proceedings  and  liearing  and  argument,  and 
that  the  article  complained  of  formed  part  of  said  acLH)nnts," 
because,  under  the  rule  laid  down  by  the  authorities,  it  ^\■as 
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necessary  that  the  jury  find  that  defendant  published  its 
report  of  the  proceedings  during  the  progress  thereof,  or  the 
morning  after  the  proceedings  of  the  previous  day.  The 
defendant  was  not  at  liberty  to  publish  excerpts  from  Mr. 
Bowers'  brief,  reflecting  on  plaintiff's  character,  after  the 
proceedings  had  terminated  and  the  decision  was  rendered. 
The  record  shows  that  the  brief  of  Mr.  Bowers  was  received 
by  Governor  Odell  on  January  12,  1904,  and  the  proceedings 
were  closed  and  the  decision  rendered  on  February  1,  1904, 
while  the  libelous  ^®  matter  complained  of  did  not  appear 
in  defendant's  newspaper  until  February  3,  1904,  twenty- 
two  days  after  the  brief  was  submitted  and  two  days  after 
the  decision  was  made.  For  this  reason,  if  no  other,  the  pub- 
lication was  not  privileged. 

The  court,  of  its  own  motion,  gave  the  following  instruc- 
tion : 

"The  court  instructs  the  jurors  that  while  the  publication 
of  an  abridged  or  condensed  report  of  a  pul)lic  trial  or  judicial 
proceeding,  if  prepared  impartially,  truthfully  and  fairly, 
will  be  deemed  privileged,  and  protect  the  publisher  against 
an  action  therefor,  yet  the  addition  by  the  publisher  of  any 
unfavorable  insinuations  or  comments  of  his  own  as  to  the 
person  assailed,  or  the  omission  or  suppression  of  parts  of  the 
proceedings  which  would  tend  to  qualify  or  explain  the  de- 
famatory matter  and  place  it  in  a  more  favorable  light  for  the 
person  defamed,  is  evidence  of  malice  and  destroys  the  privi- 
lege. And,  therefore,  unless  the  jurors  believe  and  find  from 
the  evidence  that  the  report  published  by  defendant  of  the 
proceedings  of  the  William  Ziogler  extradition  matter  before 
the  governor  of  New  York  was  a  fair,  truthful  and  impartial 
report  or  abridged  report  of  said  proceedings  as  above  ex- 
plained (so  far  as  it  related  to  the  plaintiff  herein  and  the 
accusations  there  made  against  his  character),  the  jury  will 
disreuard  the  defense  of  privilege  made  by  the  defendant  and 
find  against  it  on  said  defense. 

"And  tlie  jurors  are  further  instructed  that  even  though 
said  defense  of  privilege,  as  above  indicated,  is  sustained  by 
the  evidence,  yet  it  is  not  available  to  the  derciidaut,  if  the 
jury  find  and  ])elicve,  taking  into  consideration  the  character 
of  the  publication  and  all  other  facts  and  matters  in  evidence, 
that  the  defendant  was  actuated  by  actual  malice  or  ill-will 
toward  the  plaintiff  when  it  made  said  publication." 

Defendant  complains  of  the  phraseology  of  this  ^'''^  instruc- 
tion and  challenges  the  declarations  of  law  contained  therein. 
Instruction  numbered  7,  given    by    the    court    at    i^laiutiir's 
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request,  told  the  jury  that  the  charge  of  perjury  was  libelous 
per  se,  and  if  false  is  presumed  to  have  been  made  with  malice, 
and  that  under  the  pleadings  in  this  case  the  charge  is  false; 
and  defendant  contends  that,  as  the  presumption  of  malice 
from  a  false,  defamatory  publication  is  rebutted  or  overcome 
when  the  defamatory  words  are  spoken  or  printed  on  a  privi- 
leged occasion,  it  was  error  to  say  in  said  instruction  given  by 
the  court  of  its  own  motion,  that  "the  addition  by  the  pub- 
lisher of  any  unfavorable  insinuations  or  comments  of  his  own 
as  to  the  person  assailed,  or  the  omission  or  suppression  of 
parts  of  the  proceedings  which  would  tend  to  qualify  or  ex- 
plain the  defamatory  matter  and  place  it  in  a  more  favorable 
light  for  the  person  defamed,  is  evidence  of  malice  and  de- 
stroys the  privilege." 

We  cannot  see  wherein  this  declaration  of  law  is  erroneous : 
"A  condensed  report  might  be  published,  if  prepared  faith- 
fully and  truthfully,  but  the  suppression  of  parts  of  the 
testimony  which  would  tend  to  qualify  the  defamatory  matter 
contained  in  the  report  would  be  evidence  of  malice,  and  would 
destroy  the  privilege":  Newell  on  Slander  and  Libel,  2d  ed., 
p.  554 ;  Salisbury  v.  Union  and  Advertiser  Co.,  45  Hun,  120. 

In  the  case  at  bar,  as  in  the  case  last  cited,  there  was  no 
direct  evidence  of  malice  on  the  part  of  the  defendant,  but 
malice  was  inferable  from  the  publication  itself,  and  from  the 
fact  that  part  of  the  testimony  in  the  extradition  hearing 
which  would  have  tended  to  qualify  or  explain  the  defamatory 
matter  published  was  suppressed  or  omitted,  and  that  only 
such  part  of  Mr.  Bowers'  brief  was  published  as  relates  to  the 
charge  of  perjury  and  making  a  false  affidavit.  Had  other 
part's  of  said  brief  been  published,  or  had  the  ^^^  article 
which  appeared  in  the  "Brooklyn  Eagle,"  from  which  was 
extracted  the  publication  complained  of,  been  published  in 
full,  it  would  have  appeared  that  there  was  substantial  evi- 
dence to  support  the  affidavit  of  plaintiff  that  Zeigler  was  in 
Missouri  on  or  about  ]\larch  19,  1901.  The  latter  part  of  the 
"Brooklyn  Eagle"  article  contained  matter,  purporting  to  be 
taken  from  ^Ir.  Bowers'  brief,  with  reference  to  Evelyn 
Baldwin's  affidavit,  to  the  effect  that  about  the  middle  of 
IMarch,  1901,  he  (Baldwin)  went  to  the  forty-second  street 
railway  station  in  New  York  City  v.ith  Zieuler;  that  the  latter 
told  Baldwin  he  was  going  that  night  to  Missouri  to  crush  the 
alum  baking-powder  peoi^le ;  that  Zeigler  introduced  Kelly 
to  Baldwin:  that  afterward,  wlien  Zie'o-ler  returned  to  New 
York,  he  and  Kelly,  in  the  presence  of  Baldwin,  spoke  of  their 
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trip  to  I\Iissouri,  and  of  their  success  in  defeating  the  legisla- 
tion in  which  Ziegler  was  interested. 

Defendant  also  objects  to  the  statement  in  said  instruction, 
"that  even  though  said  defense  of  privilege  is  sustained  by 
the  evidon(!e,  yet  it  is  not  available  to  the  defendant  if  the  jury 
find  and  believe,  taking  into  consideration  the  character  of 
the  publication  and  all  other  facts  and  matters  in  evidence, 
that  the  defendant  was  actuated  by  actual  malice  or  ill-will 
toward  the  plaintiff  when  it  made  said  publication."  What 
the  defendant  particularly  objects  to  in  said  instruction  is  the 
phrase,  "character  of  the  publication." 

We  think  that  the  jury,  in  determining  the  question  whether 
the  defendant  Avas  actuated  by  actual  malice  or  ill-will  toward 
the  plaintiff  when  it  made  said  publication,  had  the  right  to 
fake  into  consideration  the  character  of  the  publication  itself, 
which  contained  remarks  and  comment  detrimental  to  plain- 
tiff outside  of  and  in  addition  to  the  extracts  from  Mr. 
Bowers'  brief.  "In  such  case  the  presumption  of  malice 
^^^  would  the  more  easily  arise":  American  Pub.  Co.  v. 
Gamble,  115  Tenn.  663,  90  S.  W.  1005,  and  cases  therein  cited. 

While  the  verbiage  of  the  instruction  might  be  open  to 
slight  criticism,  we  are  unable  to  see  how  it  could  have  preju- 
diced the  rights  of  the  defendant. 

Defendant's  next  contention  is  that  under  the  rulings  of 
the  court  the  sole  defense  in  this  case  "for  the  jury"  was  that 
of  jyrivilege,  and  that  as  there  was  evidence  tending  to  sub- 
stantiate it,  the  defendant  was  entitled  to  have  the  same 
suhniilted  aflirmalively,  as  it  requested.  The  refusal  of  the 
court  to  give  the  instructions  asked  by  defendant  upon  this 
feature  of  the  ease  was  justified,  we  think,  upon  the  ground 
of  want  of  evidence  to  justify  them — that  is,  evidence  that  the 
l)ublicati(>n  wa.s  i)rivileged ;  and  the  fact  that  the  court  could 
have  framed  the  instruction  given  of  its  own  motion  in  a 
manner  which  would  have  made  it  more  direct  and  pointed 
with  respect  to  the  defense  of  privilege,  so  far  as  that  defense 
was  available  in  connection  with  the  published  report  of  the 
])roceedin.iis  before  Governor  Odell,  cannot  be  as^imied  as 
error.  The  instruction  given  by  the  court  is  not  misleading 
or  erroneous,  and  if  defeiulant  had  desired  more  pointed  in- 
structions tli;ni  this  one  it  was  its  duty  to  have  asked  them. 
The  instructions  asked  by  defendant  in  this  regard  were  de- 
ficient, as  stated,  and  the  court  is  not  reijuirt'd  to  nuike  ov  uive 
instructions  of  its  own  motion  in  a  civil  ease:  Minter  v.  l^rad- 
street  Co.,  174  Mo.  444.  73  S.  W.  6(i8.  Xor  was  this  instruc- 
tion erroneous  because  the  jury  were  not  given  any  hxputliesis 
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or  statement  of  facts  from  the  evidence  upon  which  they  could 
find  a  verdict  for  the  defendant,  for  no  such  facts  were  dis- 
closed by  the  evidence. 

It  is  further  contended  that  the  court  erred  in  giving,  at 
plaintiff's  request,  instructions  which  ignored  defendant's 
plea  of  privilege,  and  especially  in  giving  instructions  num- 
bered 7,  and  11,  which,  ^'^^  it  is  contended,  assumed  to  state 
the  whole  case.  But  these  instructions,  when  considered  in 
connection  with  all  other  instructions  given,  presented  the  case 
very  fairly  to  the  jury,  and  if  any  error  was  committed,  it  was 
in  defendant's  favor,  of  which  it  has  no  right  to  complain. 
"It  is  not  necessary  that  an  instruction  should  refer  to  an- 
other, or  that  the  issues  involved  be  presented  to  the  jury  in 
one  instruction,  but  if  the  instructions,  taken  as  a  whole, 
present  the  issues  fairly,  and  are  not  calculated  to  mislead  the 
jury,  they  are  all  the  law  requires":  Minter  v.  Bradstreet 
Co.,  174  Mo.  444,  73  S.  W.  668. 

From  what  we  have  said,  it  follows  that  there  is  no  merit 
in  the  contention  that  the  failure  of  the  court  to  give  the 
instruction  asked  by  defendant,  at  the  close  of  all  the  evidence, 
directing  a  verdict  for  it,  was  error. 

It  is  also  claimed  by  defendant  that  the  court  should  have 
sustained  defendant's  motion  for  a  new  trial  upon  the  ground 
that  the  verdict  was  against  the  weight  of  the  evidence,  ex- 
cessive, and  the  result  of  bias  and  prejudice  on  the  part  of  the 
jury. 

As  to  the  first  proposition,  it  seems  unnecessary  to  say  more 
than  what  has  already  been  said  in  this  opinion  to  the  effect 
that  the  publication  is  libelous  per  se,  and  not  privileged, 
which  entitled  plaintiff  to  a  verdict,  the  only  question  being 
the  amount  of  damages  allowed  by  the  jury. 

Nor  are  we  willing  to  say  that  the  verdict  was  excessive  or 
the  result  of  p;ission  or  prejudice.  Coleman  v  Southwick.  9 
Johns.  (N.  Y.)  45.  6  Am.  Dec.  253,  Avas  an  action  for  libel. 
and  Chief  Justice  Kent,  speaking  for  the  court,  on  the  ques- 
tion of  damages,  said:  "The  last  point  is  that  tho  damages 
ought  to  have  beeji  nominal  only,  because  the  publi'-iition  was 
made  under  a  mistake  of  the  fact.  The  quo  animo  ^-ith  v/hich 
the  libel  was  published  was  altogether  a  matter  for  the  con- 
sideration of  the  jury;  and  the  circumstances  which  might 
tend  **'''*  to  aacravate  or  extenuate  the  damages,  and  lessen  or 
increase  tlie  degree  of  malice  which  the  law  imputes  to  the 
publication  of  every  imjustifiable  libel,  were  no  doubt  urged 
to  the  jury  upon  the  trial,  as  they  liave  since  been  presented 
to  this  court,  upon  the  argument  of  the  present  motion.     The 
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question  of  damages  was  within  the  proper  and  peculiar 
province  of  the  jury.  It  rested  in  their  sound  discretion, 
under  all  the  circumstances  of  the  case,  and  unless  the  dam- 
ages are  so  outrageous  as  to  strike  everyone  with  the  enormity 
and  injustice  of  them,  and  as  to  induce  the  court  fo  believe 
that  the  jury  must  have  acted  from  prejudice,  partiality  or 
corruption,  we  cannot,  consistently  with  the  precedents,  inter- 
fere with  the  verdict.  It  is  not  enough  to  say  that,  in  the 
opinion  of  the  court,  the  damages  are  too  high,  and  that  we 
would  have  given  much  less.  It  is  the  judgment  of  the  jury, 
and  not  the  judgment  of  the  court,  which  is  to  assess  the 
damages  in  actions  for  personal  torts  and  injuries." 

Cases  of  this  character  differ  so  much  in  the  facts  and  cir- 
cumstances connected  therewith,  and  out  of  which  they  grow, 
that  the  amount  of  damages  allowed  by  a  jury  in  one  case 
forms  no  guide  or  rule  for  the  assessment  of  damages  in  an- 
other; so  that,  of  necessity,  the  jury  are  the  sole  judges  of 
that  matter,  and  their  finding  will  not  be  disturbed  unless  their 
verdict  is  so  excessive  as  to  clearly  indicate  that  it  is  the  result 
of  bias  and  prejudice  on  their  part,  which  we  are  unwilling  to 
say  is  the  case  here. 

The  judgment  is  affirmed. 

All  concur. 


Quesitions  Parallel  with  Those  Involved  in  the  Principal  CtXse  were  be- 
fore the  supreme  court  of  Missouri  in  the  case  of  Brown  v.  Knapp, 
213  Mo.  655,  112  S.  W.  474,  and  were  there  deciJed  in  accordance 
with  the  rules  laid  down  in  the  principal  case. 

The  I.iahility  for  Libel  or  Slander  in  the  Course  of  Jiidicinl  Pmceedings 
is  the  subject  of  a  note  to  Kemper  v.  Fort,  123  Am.  St.  Rep.  645. 

What  Libelous  Statements  are  Privileged  are  discussed  in  the  note  to 
Holmes  V.  Clisby,  104  Am.  St.  Rep.  110. 

J u-atifiaition  in  Slander  and  Libel  is  the  subject  of  a  note  to  Rutherford 
V.  Paddock,  91  Am.  St.  Rep.  2&5. 


RANDALL  v.  SNYDER. 

[214  Mo.  23,  112  S.  W.  529.] 

JUDGMENT.— After  Publication  of  Notice  a  Petition  cannot 
be  Amended  in  a  matter  of  substance,  so  ns  to  make  a  valid  jii(l;j;iiit ut 
thereon  against  a  defendant  who  does  not  apjiear.      (pp.  (j.ls,  .i.'i;),  i 

JUDGMENT— Mistake  in  Publication— Collateral  Attack.— [f 
an  order  of  publication  in  an  action  against  a  nonresiden:  un  a 
foreign  judgment  states  the  object  and  nature  of  the  demand,  reeitt  s 
the  names  of  the  plaintiff  in  the  original  suit  and  the  balance  due  on 
the  judgment,  and  notifies  the  defendant  tliat  a  judgment  will  bo 
asked  upon  a  judgment  in  favor  of  the  plaintiff  against  the  defendant, 
and  that  a  certified  copy  of   the  judgment  is  filed  with   and   made  a 
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part  of  the  petition,  a  mistake  in  the  order  in  giving  the  name  of  the 
county  in  which  the  foreign  judgment  was  recovered  will  not  render 
a  default  judgment  in  the  action  open  to  collateral  attack,      (p.  659.) 

JUDGMENT. — In  Attachment  Causes  the  Jurisdiction  Over 
any  Given  Subject  Matter  is  obtained  by  the  levy  thereon  of  a  writ 
properly  issued,  and  no  matter  what  or  how  great  errors  or  irregu- 
larities may  subsequently  occur,  the  res  remains  still  in  the  grasp  of 
the  court,  and  its  judgment  in  regard  thereto  will  be  binding  until 
reversed  on  error  on  appeal,  or  set  aside  by  direct  and  jjroper  pro- 
ceeding for  that  purpose,     (pp.  659,  660.) 

JUDGMENT— Collateral  Attack  on  Attachment.— Where  an 
Action  is  brought  against  a  nonresident  to  recover  on  a  foreign  judg- 
ment, and  land  of  the  defendant  is  attached,  failure  to  describe  the 
land  in  the  order  of  publication  does  not  render  the  attachment 
proceedings  void  as  against  collateral  attack,      (p.  66U.) 

FOREIGN  EXECUTORS— Objection  to  Right  to  Sue.— A  judg- 
ment that  foreign  executors  have  no  capacity  or  authority  to  maintain 
an  action  because  the  estate  has  been  administered  and  they  dis- 
charged is  a  matter  of  defense  which  can  be  successfully  pleaded,  but 
cannot  be  raised  in  a  collateral  attack  on  the  judgment  recovered, 
(p.  661.) 

J.  W.  Chilton  and  Ed.  J.  Shuck,  for  the  appellant. 
Shuck  &  Cunningham,  for  the  respondents. 

^^  GAXTT,  J.  This  is  a  proceeding  under  section  650, 
Revised  Statutes  of  1899.  to  try  and  determine  the  title  to 
three  hundred  and  twenty  acres,  the  south  half  of  section  No. 
1,  in  township  28,  of  range  6  west,  in  Shannon  county,  ]\Iis- 
souri.  The  proceeding  was  begun  December  23,  1904,  and  was 
tried  at  the  IMarch  term,  1905,  resulting  in  a  judgment  for  the 
defendants,  from  which  plaintiff  has  appealed  to  this  court. 

The  land  in  controversy  is  wild  and  uncultivated  timber 
land  and  not  in  the  actual  possession  of  any  ^^  person  or 
persons.  The  defendants  answered.  The  defendant  lumber 
company  admitted  that  it  was  a  corporation  organized  under 
the  laws  of  this  state,  and  that  it  claims  the  title  and  owner- 
ship of  the  said  real  estate,  and  denies  all  other  allegations. 
The  defendant  Snyder  admitted  that  he  was  a  nonresident  of 
this  state,  and  alleged  that  the  land  described  in  the  petition 
was  owned  by  and  in  possession  of  the  Bunker  Lumber  Com- 
pany, and  denied  all  other  allegations  in  the  petition. 

On  the  trial  it  was  admitted  by  both  plaintiff'  and  the  de- 
fendant that  Onslow  B.  Todd  was  the  conmion  source  of  title. 
The  plaintiff"  then  introduced  in  evidence  a  quitclaim  deed 
from  said  Todd  and  wife  to  plaintiff  of  date  November  11, 
1904,  and  filed  for  record  on  November  26.  1904,  conveying  to 
plaintiff'  all  of  the  lands  in  controversy.     Plaintiff  then  rested. 

The  defendants  then  offered  in  evidence  a  sheriff's  deed, 
executed  by  J.  T.  Bay,  ex-sheriff    of    Shannon    county,    Mis- 
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souri,  which  recited  a  judgment  rendered  in  the  circui't  court 
of  Shannon  county,  on  the  sixteenth  day  of  September,  1898, 
in  favor  of  William  II.  Snyder  and  James  B.  Pearson,  execu- 
tors of  the  last  will  and  testament  of  Sarah  Pearson, 
deceased,  and  against  Onslow  B.  Todd,  for  sixteen  hundred 
and  thirty-four  dollars  and  fourteen  cents  for  debt  and 
twenty-three  dollars  and  two  cents  for  costs,  and  reciting  that 
said  judgment  had  been  adjudged  a  lien  and  charge  upon  said 
south  half  of  section  1,  township  28  north,  of  range  6  west, 
upon  wliich  a  special  execution  was  issued  from  the  clerk's 
office  of  said  court  in  favor  of  the  said  Snyder  and  Pearson, 
executors  of  the  last  will  and  testamout  of  Sarah  Pearson, 
deceased,  and  against  said  Onslow  B.  Todd,  of  date  December 
31,  1898,  by  virtue  of  which  the  said  sheriff  levied  upon  and 
seized  all  the  right',  title,  interest  and  estate  of  said  Onslow 
B.  Todd  of,  in  and  to  said  three  hundred  and  twenty  acres  of 
land.  The  deed  then  recites  that  after  having  given  twenty 
days'  notice  of  ^'^  the  time  and  place  of  sale  and  of  the  real 
estate  to  be  sold  by  advertisement  in  the  "Current  Wave," 
a  newspaper  published  in  said  county,  he  did  on  the  fifteenth 
day  of  ^fareh,  1899,  during  the  session  of  the  circuit  court  of 
said  county,  at  its  March  term,  1899,  expose  said  land  at 
public  auction  for  sale  for  ready  money,  and  "William  H. 
Snyder  being  the  highest  and  best'  bidder  at  and  for  the  price 
of  fifty  dollars,  the  same  was  stricken  off  and  sold  to  him  for 
that  sum.  The  deed  was  duly  acknowledged  before  the  circuit 
court  on  the  Kith  of  March,  1899,  and  filed  for  record  on  the 
same  day.  The  plaintiff's  objection  to  this  dvtd  will  be 
noticed  in  the  discussion  of  the  case.  The  defendants  then 
offered  in  evidence  a  warranty  deed  from  the  said  William  II. 
Snyder  and  wife  to  the  Bunker  Lumber  Company  of  date  May 
2,  1904,  duly  acknowledged  and  recorded  February  1,  190."). 
The  defendants  then  rested. 

Thereupon  the  plaintiff  offered  in  evidence  the  original 
files  in  the  attachment  suit  of  William  H.  Snyder  and  James 
B.  Pearson,  executors  of  the  last  will  and  testament  of  Sarah 
Pearson,  deceased,  against  Onslow  B.  Todd,  being  the  suit 
upon  which  the  defendant's'  sheriff's  deed  is  based.  Also 
a  duly  certified  copy  of  the  judgment  and  proceedings  of  the 
common  pleas  court  for  the  second  division  of  the  second 
judicial  district  of  the  state  of  Ohio,  wliich  includes  Clark 
county  in  the  state  of  Ohio,  upon  which  said  judunient  an 
action  by  attachment  in  the  circuit  court  of  Shannon  county 
was  based.  Also  a  duly  certified  copy  of  the  record  of  tlie 
probate  court  of  Clark  county,  Ohio,  showing  the  final  settle- 
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ment  of  said  William  H.  Snyder  and  James  B.  Pearson, 
executors  of  the  last  will  and  testament  of  Sarah  Pearson, 
deceased,  of  date  January  31,  1898,  and  especially  the  order 
of  publication  in  the  circuit  court  of  Shannon  county  in  the 
attachment  case  of  said  Snyder  and  Pearson  against  ^*  On- 
slow B.  Todd.  From  all  of  which  it  appears  in  substance 
that  said  William  H.  Snyder  and  James  B.  Pearson  were 
appointed  executors  of  the  last  will  and  testament  of  Sarah 
Pearson,  deceased,  by  the  probate  court  of  Franklin  county, 
Ohio,  on  the  fifth  day  of  August,  1892,  but  afterward,  to  wit, 
on  January  31,  1898,  having  fully  administered  said  estate, 
they  made  their  final  settlement  and  were  discharged.  The 
said  William  H.  Snyder  and  James  B.  Pearson,  as  executors 
of  the  last  will  of  the  said  Sarah  Pearson,  deceased,  began  an 
action  in  the  circuit  court  of  Shannon  county,  Missouri, 
against  said  Onslow  B.  Todd,  and  in  their  petition  alleged 
that  said  plaintiffs  as  such  executors  on  the  26th  of  February, 
1894,  obtained  a  judgment  against  said  Onslow  B.  Todd,  in 
the  common  pleas  court  of  Clark  county,  Ohio,  in  the  sum  of 
two  thousand  one  hundred  and  sixty-four  dollars  and  sixteen 
cents,  a  copy  of  which  said  judgment  was  filed  with  the  peti- 
tion, and  made  a  part  thereof,  which  said  judgment  was  by  the 
defendant  or  sheriff  credited  with  five  hundred  and  thirty 
dollars  and  seven  cents,  and  further  alleged  that  the  defend- 
ant Todd  w^as  a  nonresident  of  Missouri,  so  that  the  ordinary 
process  of  law  could  not  be  served  upon  him;  that  said  Todd 
is  the  owner  in  fee  of  the  south  half  of  section  1,  township  28, 
range  6,  in  Shannon  county,  Missouri,  and  prayed  judgment 
in  the  sum  of  sixteen  hundred  and  thirty-four  dollars  and 
fourteen  cents,  and  that  an  attachment  might  issue  against 
said  land.  At  the  same  time,  the  plaintiffs  filed  an  affidavit 
by  the  attorney  of  said  plaintiffs,  stating  that  the  said  plain- 
tiffs had  a  just  judgment  against  said  Todd,  and  that  flie 
amount  due  after  allowing  all  just  credits  and  setoffs  was 
sixteen  hundred  and  thirty-four  dollars,  and  that  the  defend- 
ant was  a  nonresident  of  this  state.  A  writ  of  attachment 
was  duly  issued  and  said  land  levied  upon  and  at  the  return 
of  said  writ,  on  the  default  of  the  said  Onslow  B.  Todd, 
judgment  by  default  was  taken  against  him,  and  a  spcfial 
execution  was  issued  under  whicli  the  land  in  suit  was  sold, 
and  AVilliam  H.  Snyder,  one  of  the  said  ^'*  plaintiff's,  became 
the  purchaser  of  said  land  at  said  sale  for  fifty  dollars. 
Onslow  B.  Todd  was  a  nonresident  of  ^Missouri,  and  the  only 
notice  served  on  him  of  the  said  attachment  suit  was  the 
order  of  publication,  which  recited  that  the  object  and  general 


July,  1908.]  Randall  v.  Snydeb.  657 

nature  of  the  petition  filed  was  "to  recover  a  claim  of  six- 
teen hundred  and  thirty-four  dollars  and  fourteen  cents,  by 
reason  of  a  judgment  obtained  by  the  plaintiffs  against  de- 
fendant in  the  common  pleas  court  of  Franklin  county,  Ohio, 
being  the  balance  due  on  said  judgment."  The  said  order  of 
publication  did  not  describe  the  land. 

The  plaintiff's  contention  is,  first,  that  the  attachment 
proceedings  were  void  because  the  court  rendering  the  judg- 
ment therein  had  no  jurisdiction  of  the  person  of  said  Onslow 
B.  Todd,  because  the  order  of  publication  was  void,  and, 
second,  that  under  no  circumstances  did  the  respondent  obtain 
title  by  its  deed  from  W.  H.  Snyder. 

1.  From  the  foregoing  statement  it  will  be  readily  observed 
that  this  is  a  collateral  attack  by  the  plaintiff  upon  the  judg- 
ment of  the  circuit  court  of  Shannon  county  in  the  case  of 
Snyder  &  Pearson  v.  Onslow  B.  Todd.  That  was  an  action 
by  attachment  and  the  lands  in  controversy  herein  were 
seized  and  levied  upon  by  the  sheriff  in  pursuance  of  a  writ 
of  attachment  in  due  form,  and  an  abstract  of  said  attachment 
showing  the  names  of  the  parties  to  the  suit  and  the  amount 
of  the  debt  and  date  of  the  levy  and  description  of  the  real 
estate  levied  on  was  duly  filed  by  the  sheriff  in  the  office  of 
the  recorder  of  deeds  of  Shannon  county,  on  the  ninth  day 
of  July,  1898.  The  first  ground  of  assault  upon  said  attach- 
ment proceedings  and  judgment  is  based  upon  the  recital  in 
the  order  of  publication,  which  states,  "The  object  and  general 
nature  of  which  is  to  recover  from  him  [the  said  Onslow  B. 
Todd]  the  sum  of  sixteen  hundred  and  thirty-four  dollars 
and  fourteen  cents,  by  reason  of  a  judgment  heretofore  ren- 
dered in  the  court'  of  common  pleas  of  ^^  Franklin  county, 
Ohio,  in  favor  of  said  plaintiffs  and  against  said  defendant, 
the  said  amount  being  the  balance  due  on  said  judgment,  a 
certified  copy  of  which  is  filed  and  made  a  part  of  the  petition 
filed  in  said  cause."  The  point  is  that  such  judgment'  as 
shown  by  the  exhibit  filed  with  the  petition  and  upon  which 
the  suit  was  brought  was  in  fact  rendered  in  the  common 
pleas  court  of  Clark  county,  Ohio,  and  not  in  the  common 
pleas  court  of  Franklin  county,  Ohio,  the  argument  being 
that  this  order  of  publication  did  not  notify  the  defendant 
Todd  that  he  was  being  sued  upon  a  judgment  of  the  common 
pleas  court  of  Clark  county,  and  hence  did  not  correctly  state 
the  object  and  general  nature  of  plaintiff's'  demand  against 
the  said  defendant.  That  the  order  of  publication  correctly 
recited  the  names  of  the  plaintiff's  in  the  common  pleas  court 
of  Ohio  and  the  balance  due  upon  the  said  judgment,  and 
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notifies  the  defendant  that  a  judgment  will  be  asked  upon  a 
judgment  in  favor  of  the  said  plaintiffs  against  the  said 
defendant,  and  that  a  certified  copy  of  the  said  judgment  is 
filed  with  and  made  a  part  of  the  petition,  plainly  appeared, 
from  which  it  is  plain  that  the  clerk  made  a  mistake  in  stating 
that  said  judgment  was  rendered  in  the  common  pleas  court 
of  Franklin  county  instead  of  Clark  county,  which  was  readily 
ascertainable  by  reference  to  the  petition  itself,  a  certified 
copy  of  the  judgment  being  filed  therewith. 

In  support  of  this  contention  plaintiff  cites  us  to  Janney  v. 
Spedden,  38  Mo.  395.  In  that  case  it  was  ruled  by  this  court 
that  where  defendant,  a  nonresident',  is  brought  into  court 
by  an  order  of  publication,  and  does  not  appear,  the  plaintiff 
cannot  have  any  other  or  different  relief  than  that  prayed  for 
in  his  petition.  If  after  publication  the  plaintiff  amend  his 
petition  and  take  a  different  judgment  from  that  originally 
prayed,  the  judgment  will  be  null  and  void;  ^^  after  service 
of  notice  by  publication  the  defendant  cannot  be  held  to  have 
any  notice  of  amendments  to  the  petition.  And  that  case  was 
subsequently  followed  in  Bobb  v.  Woodard,  42  ^^lo.  482.  In 
Leavenworth  R.  R.  &  T.  Co.  v.  Atchison,  137  Mo.  218,  37  S.  W. 
913,  it  is  said:  "A  defendant  is  brought  into  court  to  answer 
the  allegations  of  the  petition.  In  condemnation  proceedings 
it  is  essential  that  the  land  to  be  effected  thereby  should  be 
described  so  that  the  owner  may  be  advised  of  the  demands 
made  upon  him.  He  may  be  indift'erent  as  to  the  appropria- 
tion of  one  tract,  and  may  seriously  object  to  the  appropriation 
of  another.  If  he  make  default  he  can  only  be  bound  by  a 
judgment  authorized  by  the  petition  he  was  summoned  to 
answer.  A  petition  cannot,  therefore,  be  amended  in  a  matter 
of  substance,  after  publication  of  notice,  so  as  to  make  a  valid 
judgment  thereon  against  a  defendant  who  does  not  apj)ear: 
Janney  v.  Spedden,  38  Mo.  395.  and  other  cases." 

Applying  the  doctrine  of  the  foregoing  cases  fo  the  fn(^ts 
before  us,  it  is  clear  there  was  no  amendment  to  the  petition 
in  this  case,  and  if,  as  said  in  Leavenworth  R.  R.  &  T.  Co.  v. 
Atchison,  137  Mo.  218,  37  S.  AV.  913,  the  defendant  is  brought 
into  court  to  answer  the  allegations  of  the  petition,  an  inspec- 
tion of  that  petition  would  have  demonstrated  the  clerical 
error  of  the  clerk  in  misdescri])ing  Ihe  court  in  whieli  the 
judgment  was  rendered,  and  the  defendant  was  at  once 
apprised  that  the  plaintiffs  were  sepldncr  to  recover  a  judg- 
ment on  the  unpaid  bahmce  of  the  jndument  in  the  common 
pleas  court  of  Clark  county,  Oliio.  It  is  clear,  moreover,  tluit 
this  case   does  not   fall  within   the   principle   announced    in 
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Janney  v.  Spedden,  38  Mo,  395,  in  this,  that  no  change  in  the 
relief  sought  was  made  by  the  mere  fact  of  the  clerk  misde- 
scribing  the  court  in  which  the  judgment  was  rendered.  Had 
the  defendant  appeared  in  that  case,  as  he  had  a  right  to  do, 
and  pleaded  nul  tiel  record,  no  question  whatever  "^  could 
arise  as  to  the  right  of  the  court  to  have  permitted  the  amend- 
ment to  the  extent  of  inserting  the  name  of  the  proper  county. 
Looking  at  these  proceedings  from  the  point  of  a  collateral 
attack,  we  do  not  think  they  should  be  held  void  on  this 
ground. 

2.  But  it  is  urged  that  the  attachment  proceedings  were 
and  are  void  because  the  order  of  publication  did  not  describe 
the  land  attached.  In  support  of  this  contention,  the  plain- 
tiff relies  upon  the  decisions  of  this  court  in  ]Milner  v.  Shipley, 
94  Mo.  106,  7  S.  W.  175 ;  Winningham  v.  Trueblood,  149  Mo. 
572,  51  S.  W.  399 ;  Stewart  v.  Allison,  150  Mo.  343,  51  S.  W. 
712.  In  those  cases  and  others,  which  were  actions  under  the 
tax  law  of  this  state  to  enforce  the  state's  lien  against  specific 
real  property,  it  was  held  that  a  statement  of  the  object  and 
general  nature  of  a  petition  which  omitted  the  land  against 
which  the  lien  was  sought,  was  wholly  insufficient.  With 
those  decisions  we  are  entirely  satisfied,  but  in  the  present  case 
we  are  confronted  with  another  well-settled  principle  of  law. 
In  Hardin  v.  Lee,  51  Mo.  241,  it  was  said  by  this  court:  "In 
attachment  causes,  the  jurisdiction  over  any  given  subject 
matter  is  obtained  by  levy  thereon  of  a  writ  properly  issued; 
and  no  matter  what  or  how^  great  errors  or  irregularities  may 
subsequently  occur,  the  res  remains  still  in  the  grasp  of  the 
court,  and  its  judgment  in  regard  thereto  will  be  valid  and 
binding  until  reversed  on  error  or  by  appeal,  or  set  aside  in 
a  direct  and  appropriate  proceeding  for  that  purpose."  This 
statement  of  the  law  was  reiterated  in  Freeman  v.  Thompson, 
53  ]\Io.  183.  And  in  this  last-mentioned  case,  it  was  further 
said:  "The  difference  to  be  observed  between  those  proceed- 
ings, whose  seizure  at  the  outset  at  once  confers  jurisdiction 
over  that  which  is  seized,  and  those  methods  of  procedure 
which  look  to  the  acquisition  or  enforcement  of  some  specific 
right,  title  or  remedy,  is  this :  That  in  the  former  class  of  cases, 
jurisdiction  without  ^^  seizure  or  levy  never  attaches,  no 
matter  how  long  or  how  often  notice  may  be  given;  nor  in 
the  latter  until  publication  be  made.  In  other  words,  it  is  the 
levy  of  the  writ  in  one  case,  and  the  pul)!ication  in  the  otlier, 
that  gives  the  court  power  to  act:  and  this  is  jurisdiction." 
That  case  was  cited  with  apfiroval  and  followed  in  tlie  recent 
case  of  ^Yilliams  v,  Lobban,  206  Mo.  'iW,  1U4  S.  AV.  58,     In 
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Holland  v.  Adair,  55  Mo.  40,  it  was  said:  "The  petition  was 
regularly  filed,  the  affidavit  for  the  attachment  was  regular 
and  sufficient,  the  writ  of  attachment  was  sufficient  and  regu- 
larly issued,  the  levy  on  the  land  is  unquestioned  and  publi- 
cation regularly  ordered  by  the  court,  and  regularly  published  ; 
but  the  simple  question  growing  out  of  the  declaration  of 
law  under  consideration  is,  whether  the  omission  in  the  publi- 
cation to  state  the  amount  of  the  damage  claimed  would  render 
the  after  proceedings  and  judgment  of  a  court  so  void  that 
a  sale  under  a  special  execution  issued  on  said  judgment  would 
confer  no  title,  and  could  be  attacked  in  a  collateral  proceeding 
and  be  held  void.  That  this  defect  in  the  notice  is  an  irregu- 
larity is  admitted,  but  the  court  having  acquired  jurisdiction 
of  the  cause,  and  of  the  property  attached,  and  having  in  its 
judgment  found  that  publication  had  been  duly  made,  the 
judgment  is  not  void  and  cannot  be  attar-ked  in  a  collfi+'^ral 
proceeding:  Kane  v.  McCown,  55  Mo.  181;  Cooper  v.  Rey- 
nolds, 10  Wall.  308,  19  S.  W.  931.  In  Shea  v.  Shea.  151  .uo. 
599,  77  Am.  St.  Rep.  779,  55  S.  W.  869,  this  subject  was 
again  reviewed,  and  it  was  said:  "Our  answer  is  that  in  this 
court  in  all  collateral  attacks  it  is  held  that  in  attachment 
causes  the  jurisdiction  over  any  given  subject  matter  is 
obtained  by  the  levy  thereon  of  a  writ  properly  issued,  and  no 
matter  what  or  how  great  errors  or  irregularities  may  sub- 
sequently occur  the  res  remains  still  in  the  grasp  of  the  court, 
and  its  judgment  in  regard  thereto  will  be  valid  and  binding 
until  reversed  on  error  or  appeal  or  ^^  set  aside  in  a  direct 
and  appropriate  proceeding  for  that  purpose:  Hardin  v.  Lee, 
51  Uo.  241;  Freeman  v.  Thompson,  53  Mo.  183." 

While  it  may  be  conceded  that  the  clerk  could,  with  pro- 
priety, have  stated  that  the  land  of  the  defendant  had  been 
attached,  and  have  described  the  land  in  the  order  of  publi- 
cation, the  statute,  section  575,  Revised  Statutes  of  1899, 
makes  no  such  requirement,  as  did  the  statute  of  1855, 
Revised  Statutes  of  1855,  page  216,  section  23,  upon  which 
Durossett's  Admr.  v.  Hale,  38  Mo.  346,  was  decided.  But 
even  under  that  statute  in  Harris  v.  Grodner,  42  Mo.  159,  in 
which  the  publication  notified  a  defendant  his  property  was 
"al)out  to  be  attached,"  it  was  held  sufficient. 

Counsel  for  plaintiff  has  urged  that  the  plaintifTs  had  no 
capacity  to  sue  because  foreiun  executors  as  such  had  no  right 
to  maintain  an  action  in  this  state,  and  moreover,  liaving 
administered  the  estate  of  ]Mrs.  P(NU-son  and  been  discharged, 
of  course  had  no  authority  to  bring  suit  on  a  judgment  in 
favor  of  her  estate,  but  these  objections  were  clearly  matters 
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of  defense,  which  could  have  been  pleaded  successfully  against 
any  judgment  in  their  favor,  but'  no  such  defense  was  inter- 
posed, and  plaintiff,  who  was  no  party  to  that  action,  cannot 
in  this  collateral  proceeding  avail  himself  of  these  defenses 
to  have  the  judgment  obtained  by  said  executors  adjudged 
void.  Onslow  B.  Todd  had  three  years  after  the  rendition  of 
that  judgment  in  which  to  have  attacked  the  same  on  said 
grounds,  but  did  not  do  so,  and  that  judgment  is  now  unre- 
versed and  final.  Tliese  alleged  errors  and  irregularities  do 
not  go  to  the  jurisdiction  of  the  circuit  court  of  Shannon 
county  and  cannot  avail  plaintiff  in  this  collateral  action. 

It  results  that  the  judgment  of  the  circuit  court  must  be 
and  is  afilrmed. 

Fox,  P.  J.,  and  Burgess,  J.,  concur. 


An  Amended  Complaint  Tal'es  the  Plaee  of  the  Origival,  airl  is  tTiorp- 
fore  the  proper  pleading  to  deposit  in  the  postoflfice  wliere  thf  sorviee 
of  process  is  made  by  publication:  Mudge  v.  Steinhart,  78  Cal.  34,  12 
Am.  St.  Rep.  17. 

Judgments  Depending  for  Their  Validity  on  an  Attachment  of  property 
nre  discussed  in  the  note  to  Miller  v.  White,  76  Am.  St.  Rep.  800.  Jf 
land  is  sold  under  judgment  in  attachment,  the  title  of  the  purchaser 
cannot  be  collaterally  attacked  for  irregularities  in  the  proceedings 
which  might  have  been  cured  by  admendment:  Williams  v.  Bennett,  75 
Ark.  312,  112  Am.  St.  Rep.  57. 

A  Judgment,  However  Erroneous,  cannot  he  Collafernlly  Assailed  unless 
the  court  exceeded  its  jurisdiction:  Fraaman  v.  Fraaman,  64  Neb. 
472,  97  Am.  St.  Rep.  6.50;  Spencer  v.  Spencer,  31  Ind.  App.  321,  99 
Am.  St.  Rep.  260;  Younger  v.  Hehn,  12  Wvo.  2S9,  109  Am.  St.  R.-p. 
986;  Mortgage  Trust  Co.  v.  Redd.  38  Colo.  458.  120  Am.  St.  Rep.  132; 
Staats  V.  Wilson,  76  Neb.  204,  124  Am.  St.  Rep.  806.  But  a  judgment 
void  because  without  the  jurisdiction  of  the  court  may  be  denied  or 
contested  at  any  time  in  any  proceeding,  direct  or  collateral:  Flowers 
V.  King,  145  N.  C.  234,  122  Am.  St.  Rep.  444;  Omaha  Nat.  Bank  v. 
Robinson,  73  Neb.  351,  119  Am.  St.  Rep.  903;  Sache  v.  Wallace,  101 
Minn.  169,  118  Am.  St.  Rep.  612;  Waldron  v.  Ilarvev,  54  W.  Va.  COS, 
102  Am.  St.  Rep,  959;  Thornily  v.  Prentice,  121  Iowa,  89,  100  Am.  St. 
Rep.  317. 


COLLINS  V.  CRAWFORD. 

[214  Mo.  167,  112  S.  W.  538.] 

PARTIES — Persons  Having  Contingent  Interests. — In  Chancery 

all  persons  legally  and  equitably  interested  in  the  suhjoct  matter  and 
result  of  the  suit  must  be  made  parties,  but  the  inti  rest,  within  the 
meaning  of  this  rule,  must  be  a  present,  substantial  one,  as  distin- 
guished from  a  mere  cxpectancv  of  future  contingent  interest,  (p. 
671.) 

PARTITION— Sufficiency  of  Petition— Collateral  Attack.— Even 
though  the  petition  in  partition  is  defective  in  not  alleging  an  inters  t-t 
in  trust,  and  the  subsequent  proceed! ng.s  are  irrciiiihir.  if  tlie  cmrt 
has  authority  in  that  class  of  cases,  and  the  laud  is  situattd  witLiiu 


GG2  American  State  Reports,  Vol,  127.      [Missouri, 

its  territorial  jurisdiction,  a  decree  within  tlic  scope  of  the  pleadings 
is  not  open  to  coliaterul  attack,     (p.  C73.) 

WITNESSES — Transactions  with  Decedent. — A  Trustee  Is  not 
Incompetent,  after  the  death  of  the  beneficiary,  to  testify  to  the  dis- 
position he  has   made  of  trust  funds,      (p.  673.) 

PARTITION — Contingent  Remaindermen  as  Parties. — One 
whose  interest  is  only  a  contingent  remainder  in  an  active  trust  estate 
is  not  a  necessary,  though  perhaps  a  proper,  party  to  partition  pro- 
ceedings against  the  life  tenant  and  the  trustee  invested  with  a  power 
of  disposition,      (pp.  673,  674.) 

George  Robertson,  for  the  appellant. 

P.  H.  Cullen  and  Fry  &  Rodgers,  for  the  respondent. 

^'^^  GANTT,  J.  This  cause  was  argued  and  the  decision 
rendered  herein  on  May  14,  1907.  Thereafter  in  due  time,  a 
motion  for  rehearing  was  filed  and  upon  consideration  a 
rehearing  was  granted.  The  cause  has  been  reargued  at  this 
term  of  the  court. 

The  appeal  is  from  a  judgment  of  the  circuit  court  of 
Audrain  county  in  favor  of  the  defendant  in  an  action  of 
ejection  by  the  plaintiff  for  the  west  half  of  the  northwest 
quarter  of  section  28,  township  52,  range  8,  in  said  county. 
Ouster  was  laid  as  of  the day  of ,  1903. 

The  answer  of  the  defendant  was,  first,  a  general  denial ; 
and,  second,  a  special  defense,  wherein  defendant  pleads  that 
J.  H.  Crawford  was  the  common  source  of  title  of  both  plain- 
tiff and  defendant,  and  that  prior  to  his  death  the  said 
Crawford  by  last  will  and  testament  devised  and  bequeathed 
all  of  his  property,  subject  to  his  debts  and  certain  advance- 
ments made  by  him,  to  his  eight  children ;  that,  among  these 
children,  was  Mrs.  flattie  S.  Collins,  the  mother  of  this  plain- 
tiff. The  provision  for  Mrs.  Collins  in  the  said  will  was  as 
follows:  "I  give  and  bequeath  the  shares  of  my  daughter 
Mattie  S.  Collins  and  J.  Robert  Crawford,  my  son,  in  said 
estate,  in  trust,  and  the  same  shall  be  held  in  trust  for  them 
as  herein  provided.  I  hereby  appoint  my  son  Thomas  W. 
Crawford,  trustee  of  my  said  daughter  Mattie  S.  Collins  and 
my  son  J.  Robert  Crawford,  and  will  and  direct  that  ail 
money  and  property  coming  to  said  Mattie  S.  Collins  and  J. 
Robert  Crawford,  shall  be  paid  to,  and  received  and  held  by 
said  Thomas  W.  Crawford  in  trust  as  trustee  for  ^"-  them. 
I  will  and  bequeath  to  my  said  daughter  Mattie  S.  Collins, 
to  have  and  to  hold  during  her  natural  lifetime,  and  to  the 
children  of  her  body  at  her  death,  all  in  trust,  all  of  lot  three 
in  block  five  in  Clark's  addition  to  Mexico,  Missouri,  which 
she  is  to  take  and  the  same  to  be  charged  to  her  at  and  for 
the  sum  of  seven  hundred  dollars  in  the  general  distribution 
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of  the  residue  of  my  estate  mentioned.  And  it  is  my  will  and 
I  give  all  money  and  property  as  the  share  of  said  Mattie  S. 
Collins  in  my  said  estate  in  trust  for  lier  use  during  lier 
natural  life  and  at  her  death,  to  her  children  absolutely.  And 
I  direct  that  said  trustee  shall  hold  her  said  share  of  her 
estate  in  trust  for  her  during  her  natural  life,  she  to  be  paid 
the  income  thereof  annually,  with  i)o\ver  to  said  trustee  to  use 
such  part  of  the  principal  of  her  part  of  said  estate  as  shall  be 
necessary  for  her  support  and  that  of  her  children  in  case  of 
.sicknes.s  or  need  on  the  part  of  herself  and  children.  At  the 
death  of  said  Mattie  S.  Collins,  it  is  my  will  and  request  that 
her  said  estate  remaining  so  held  in  trust  shall  go  absolutely 
to  her  children,  if  living,  but  if  she  have  no  children  surviving 
her,  it  is  my  wish  and  I  direct  that  the  same  go,  and  I 
l)e([ueath  the  same  to  her  brothers  and  sisters  or  their  heirs." 
The  will  further  provided  that  Mrs.  Collins  should  be 
charged  with  an  advancement  of  two  hundred  and  eighty-six 
dollars  and  also  with  any  indebtedness  of  the  said  Mattie  S. 
Collins  to  said  estate,  or  any  liability  of  said  J.  II.  Crawford 
for  Mattie  S.  Collins  should  also  be  deducted  from  her  share 
in  his  estate.  That  at  the  time  of  his  death  the  said  J.  H. 
Crawford  was  security  for  INIattie  S.  Collins  on  a  note  held 
by  one  Harper  to  the  amount  of  six  hundred  and  nine  dollars 
and  twenty-two  cents,  which  was  allowed  against  the  estate 
of  J.  II.  Crawford;  that  said  J.  II.  Crawford  died  in  April, 
1898,  testate,  and  that  in  the  year  1900  the  said  children  of 
J.  II.  Crawford,  J.  Robert  Crawford  and  Mattie  S.  Collins, 
by  their  trustee,  Thomas  AV.  Crawford,  ^"^  as  plaintiffs,  insti- 
tuted a  .suit  in  partition  in  the  circuit  court  of  Audrain 
county  against  ]\lary  Botts  and  Cordelia  Botts,  the  minor 
heirs  of  Cora  Botts,  a  daughter  of  the  said  J.  II.  Crawford, 
decc^ased,  for  the  partition  of  the  lands  devised  to  them  in  said 
will  in  accordance  with  the  provisions  of  said  will;  that  in 
the  said  petition  for  partition  the  said  plaintiffs  set  forth  the 
provisions  of  the  said  will  of  J.  II.  Crawford,  the  advance- 
ments therein  charged,  the  indebtedness  and  liabilities  of  the 
various  legatees  of  said  estate,  and  that  the  interest  of  the  said 
Mattie  S.  Collins  was  bequeathed  and  devised  to  the  said 
Thomas  W.  Crawford  in  trust  for  said  Mattie  S.  Collins,  with 
power  to  said  trustee  to  use  her  share  for  the  support  of  herself 
and  her  children  during  her  natural  lifetime,  and  asked  for  a 
decree  in  partition  of  said  land  in  accordance  with  the  said 
will,  and  that  the  share  of  the  said  Mattie  S.  Collins  be  set 
off  or  paid  in  trust  to  said  Thomas  AY,  Crawford  as  provided 
by  said  willj  that  on  the  23d  of  January,  1901,  a  decree  was 
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rendered  in  partition  in  accordance  with  the  provisions  of 
said  will,  and  as  prayed  for,  an  order  of  sale  made  that  the 
sheriff  sell  the  said  lands,  and,  after  paying  all  costs  and 
expenses  of  said  suit  out  of  the  proceedings,  to  pay  the 
remainder  to  the  executors  of  the  said  estate  of  J.  H.  Crawford, 
deceased,  to  be  held  by  said  executors  subject  to  the  orders 
and  judgments  of  the  probate  court  of  Audrain  county,  and 
to  be  distributed  by  said  executors  under  the  provisions  of 
the  said  will;  and  that  all  of  the  lands  were  sold  by  the  said 
sheriff  under  said  decree  and  partition,  except  lot  3  in  block 
5,  Clark's  addition  to  ^Mexico,  bequeathed  to  ^Mattie  S.  Collins, 
and  at  said  sale  the  defendant,  T.  W.  Crawford,  became  the 
purchaser  of  the  eighty  acres  of  land  herein  sued  for;  that 
said  sale  and  partition  was  approved  at  the  October  term, 
1901,  of  the  circuit  court,  and  the  eighty  acres  described  in 
^'^  plaintiff's  petition  was  conveyed  by  the  sheriff  to  the 
defendant,  T.  W.  Crawford.  Defendant  further  stated  that 
the  said  sheriff,  in  compliance  with  the  said  decree  of  the 
court,  after  paying  the  costs  and  expenses,  paid  the  remainder 
of  the  proceeds  of  said  sale  to  C.  E.  Crawford  and  Thomas 
W.  Crawford,  the  executors  of  the  estate  of  said  J.  II.  Craw- 
ford ;  that  afterward,  on  December  9,  1901,  said  executors 
made  a  final  distribution  of  the  proceeds  of  said  estate,  includ- 
ing the  proceeds  of  said  lands  and  the  share  of  the  said 
Mattie  S.  Collins  bequeathed  to  the  said  Thomas  W.  Crawford 
in  trust,  amounting  to  two  thousand  one  hundred  and  sixty- 
four  dollars  and  sixty-five  cents,  and  deducting  therefrom  the 
advancement  charged  against  her  in  said  Avill  and  the  seven 
hundred  dollars  as  the  value  of  the  said  lot  devised  to  her 
and  her  indebtedness  to  said  estate  there  remained  five 
hundred  and  forty-six  dollars  and  sixty-three  cents,  which  was 
paid  to  the  said  Thomas  W.  Crawford  as  trustee  in  trust  for 
said  Mattie  S.  Collins,  and  defendant  says  that  at  the  time 
of  the  said  distribution,  and  for  a  long  time  thereafter,  up  to 

the  date  of  her  death,  on  the day  of  xVpril,  1903,  the  said 

iMattie  S.  Collins  was  continuously  ill  with  consumption,  and 
her  said  trustee,  the  defendant  herein,  in  obedience  to  the 
provisions  of  the  said  will,  used  said  balance  of  five  hundred 
and  forty-six  dollars  and  sixty-three  cents  for  her  support 
and  maintenance,  including  doctor  bills,  nurses,  medicine,  etc., 
and  the  same  was  necessary  for  her  maintenance.  Defendant 
further  states  that  the  plaintiff  herein  had  personal  knowledge 
of  all  the  facts  hereinbefore  stated,  and  knew  of  the  said  de- 
cree in  partition  at  the  date  thereof  and  was  present  when  the 
said  lands  were  sold  under  said  decree,  and  knew  of,  and 
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approved  of,  the  proceeds  of  said  sale  to  the  amount'  of  five 
hundred  and  forty-six  dollars  and  sixty-three  cents  having 
been  paid  over  to  the  said  Thomas  W.  Crawford  as  trustee  for 
the  benefit  of  their  mother,  and  during  all  that  time  the  plain- 
tiff was  of  age  and  had  personal  knowledge  of  the  provisions 
of  said  will  and  of  the  condition  of  the  estate,  and  of  the 
institution  of  the  ^"^^  said  partition  suit,  and  the  decree 
therein  and  of  the  sale  and  order  of  distribution,  as  well  as 
of  Ihe  other  facts  and  circumstances  hereinbefore  set  forth, 
and,  with  said  knowledge,  the  plaintiff,  during  the  lifetime 
of  the  mother  and  after  the  death  of  said  J.  11.  Crawford, 
ordered  and  directed  said  T.  W.  Crawford,  trustees  as  afore- 
said, to  use  said  proceeds  for  the  maintenance  of  the  said 
Mattie  S.  Collins  during  her  lifetime  as  provided  by  said  will, 
and  therefore  the  said  plaintiff  was  and  is  estopped  from 
maintaining  this  action  and  recovering  and  claiming  any 
interest  in  said  land. 

In  reply  the  plaintiff  alleges  that  he  was  not  a  party  to  the 
said  partition  suit,  and  denies  each  and  every  allegation  of 
the  said  answer,  except  the  heirship  of  their  mother  and  the 
provision  for  her  in  said  will. 

On  the  trial  it  was  admitted  that  Dr.  J.  H.  Crawford  was 
seised  of  the  land  described  in  the  petition  at  the  time  of  his 
death  in  1898,  and  that  the  defendant,  T.  W.  Crawford,  was 
in  the  possession  of  the  eighty  acres  involved  in  this  suit  at 
the  connnenceiiient  of  this  action.  It  is  further  admitted  that 
the  plaintiffs,  Oscar  Collins  and  ]\Irs.  Blanche  Groves,  were, 
and  are,  the  only  children  of  Mattie  S.  Collins,  deceased,  and 
that  she  died  on  the  seventh  day  of  April,  1903.  The  will  of 
Dr.  Crawford  establislied  all  the  averments  of  the  answer  in 
respect  thereto.  As  to  the  partition  proceeding  the  petition 
alleged  that  J.  II.  Crawford  died  testate  in  Audrain  county, 
^Missouri,  on  the day  of  April,  1898. 

All  of  the  devisees  were  made  either  plaintiffs  or  defendants 
to  this  partition  proceeding,  save  and  except  the  two  children 
of  Mrs.  Mattie  S.  Collins,  Oscar  Collins  and  Mrs.  Groves.  In 
the  petition  there  was  no  allegation  of  the  trusteeship  of  the 
defendant  T.  W.  Crawford,  but  after  alleging  that  the  said 
J.  II.  Crawford  ^'^  died  testate,  there  were  averments  as 
to  the  provisions  of  his  said  last  will  and  especially  that  by  his 
last  will,  after  the  payment  of  certain  legacies  and  debts, 
subject  to  certain  advancements  to  certain  of  his  children,  he 
bequeathed  his  lands  in  said  suit  to  his  said  children  and  to  his 
daughter,  Cora  L.  Botts,  who  it  was  allet'ed  had  died  since, 
who  left  the  two  defendants  who  were  entitled  to  her  share,  in 
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equal  parts  share  and  share  alike.  It  was  also  allciired  in  tlio 
petition  that  the  estate  of  Dr.  Crawford  had  not  been  finally 
settled,  but  that  more  than  two  years  had  elajised  since  notice 
of  the  letters  of  administration  had  been  publislied  and  all 
claims  for  which  said  estate  was  liable  had  been  allowed.  The 
pra^'er  of  the  petition  was  for  partition  according  to  the 
respective  ri.ijhts  and  interests  of  the  parties  and  for  an  order 
of  sale,  as  the  same  could  not  be  divided  in  kind,  and  that 
sufficient  of  the  proceeds  of  said  sale  be  paid  over  to  the 
executors  of  the  estate  of  Dr.  Crawford  to  pay  the  debts  of  the 
said  estate,  and  that  the  remainder  of  the  proceeds  be  divided 
among  the  parties  in  proportion  to  their  respective  interests. 
In  its  decree  the  circuit  court  found  that  Dr.  Crawford  died 

testate  in  Audrain  county,  on  the  day  of  April,  1898, 

owning  the  lands  described  in  the  said  petition  for  partition, 
and  that  the  estate  had  not  been  finally  settled,  and  there  were 
claims  that  had  been  allowed  against  the  same  that  were 
unpaid,  and  that  the  value  of  the  land  far  exceeded  the  in- 
debtedness. The  court  further  found  that  while  said  will 
provided  for  the  payment  of  a  certain  amount  to  the  widow, 
Mrs.  Cynthia  E.  Crawford,  the  same  has  been  paid  and  she 
has  conveyed  all  of  her  interest  in  said  lands  to  the  other  heirs 
and  legatees  of  the  deceased.  The  court  then  proceeded  to 
find  that  by  the  will  certain  advancements  had  been  made  to 
certain  of  the  devisees,  and  ordered  the  same  to  be  taken  into 
consideration  in  the  final  ^'"^  distribution  of  the  proceeds  of 
the  sale.  Among  others  the  court  found  that  Mrs.  IMattie  S. 
Collins  was  entitled  to  an  undivided  one-eighth  of  said  lands, 
and  thereupon  the  court  ordered  and  adjudged  that  a  decree 
of  partition  be  made  among  the  said  parties  according  to  their 
respective  interests,  and  it  appearing  to  the  court  that  parti- 
tion in  kind  could  not  be  made  without  loss  to  the  parties 
interested,  it  was  adjudged  that  the  sheriff  should  sell  the  said 
land  at  public  auction  for  one-half  cash,  the  remainder  in  one 
year  with  six  per  cent  interest  from  date  until  paid,  and  that 
out  of  the  proceeds  the  sheriff  should  fii"st  pay  the  cost  of 
the  sale  and  pay  to  the  executors  of  the  estate  of  J.  11.  Craw- 
ford the  remainder  of  said  money  to  be  held  by  said  exeeutoi's, 
subject  to  the  orders  of  the  probate  court  of  Audrain  county 
in  distribution  under  the  will  of  the  said  deceased.  To  the 
introduction  of  this  decree  in  partition  the  plaintiffs  objected, 
for  the  reason  that  they  were  not  parties  thereto,  but  the 
objection  was  overruled  and  plaintiffs  excepted.  The  final 
settlement  of  the  executors  showed  that  they  charged  them- 
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selves  with  the  allowances  and  the  debts  of  said  estate,  and  the 
balances  appear  as  pleaded  in  the  answer. 

The  oral  evidence  tended  to  prove  that  Mrs.  Collins,  the 
mother  of  plaintiff,  was  the  dan^her  of  Dr.  J.  II.  Crawford, 
deceased,  and  had  two  children;  that  Mrs.  Collins  was  a  widow 
at  the  time  of  her  father's  death,  and  that  Oscar  Collins  was 
of  a^e  at  the  time,  or  at  least  was  of  age  at  the  time  the  lands 
of  J.  II.  Crawford  were  sold  in  the  partition  proceeding. 
It  was  also  shown  that  Mrs.  Collins  was  without  the  means  of 
support  of  hei-solf  and  her  two  children  after  her  father's 
death,  and  that  the  trustee,  the  defendant  herein,  applied  the 
five  hundred  and  forty-six  dollars  and  sixty-three  cents  to  the 
support  of  his  sister,  Mrs.  Collins,  during  her  lifetime,  and  that 
the  trustee  *'^**  had  no  other  means  by  which  to  support  her 
except  to  sell  the  land. 

Since  the  lodging  of  this  appeal  in  this  court,  the  defendant 
has  filed  a  motion  to  dismiss  the  same  in  so  far  as  Mrs.  Groves 
is  concerned,  for  the  reason  that  she  has  settled  said  case 
as  to  her  interest  therein  and  executed  a  deed  to  the  defendant 
to  all  the  land  involved  in  this  suit,  and  has  filed  the  original 
deed  which  was  executed  by  jMrs.  Groves  and  her  husband 
to  the  defendant  on  the  18th  of  July,  1901,  and  recorded  in 
Audrain  county  on  the  22d  of  July,  1904,  so  that  as  the  case 
now  stands,  the  plaintiff,  Oscar  Collins,  is  the  only  plaintiff 
in  the  case.  And  his  interest  in  the  land  sued  for  is  one- 
sixtoenlh  of  the  eighty  acres  described  in  the  petition. 

1.  Tlie  contention  of  the  defendant  that  the  instructions  of 
the  court  and  the  motion  for  new  trial  are  not  before  the  court, 
because  they  were  not  carried  into  the  original  bill  in  full,  is 
without  merit.  The  bill  of  exceptions  calls  for  the  copying 
of  the  instructions  and  the  motion  for  a  new  trial,  and  this  is 
suffk'iciit  compliance  with  the  statute. 

2.  The  motion  to  di.sniiss  the  cause,  so  far  as  it  relates  to  the 
interest  of  ^Irs.  Groves,  is  sustained:  Dulaney  v.  Buffum,  113 
Mo.  1. 

3.  The  ground  upon  which  plaintifT  Oscar  Collins  seeks  to 
recover  one-sixlccuth  of  this  land  is  tliat,  by  the  will  of  his 
grandfatlier,  he  is  entitled  to  one-eighth  of  said  laud  ujion 
the  death  of  his  mother,  and  that  he  is  not'  affected  by  the 
partition  of  said  lands  by  the  children  and  devisees  of  his 
grandfather,  because  he  was  not  made  a  party  to  the  said 
partition.  By  the  will  of  his  father  the  defendant',  Thoinas 
W.  Crawford,  was  appointed  trustee  of  plaintiff's  mother, 
jMrs.  iMattie  S.  Collins,  and  the  will  directed  that  her  share 
should  be  held  in  trust  for  her  by  the  defendant,  ^'^  Thomas 
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W.  Crawford.  And  while  the  will  itself  provides  that  the  share 
of  Mrs.  Collins  should  be  held  in  trust  for  her  natural  life  and 
at  her  death  should  go  to  her  children  absolutely,  it  is  further 
provided  that  the  said  trustee,  the  defendant  herein,  "should 
use  such  part  of  the  principal  of  her  part  of  said  estate,  as 
should  be  necessary  for  her  support,  and  that  of  her  children 
in  case  of  sickness  or  need  on  the  part  of  herself  or  children." 
And  further:  "At  the  death  of  the  said  Maftie  S.  Collins  her 
said  estate  remaining  so  held  in  trust  shall  go  absolutely  to 
her  children,  if  living."  We  think,  under  these  provisions  of 
the  will,  through  which  plaintiff  must  recover  this  land,  if 
at  all,  a  power  of  sale  and  disposition  was  given  to  the  defend- 
ant of  the  share  of  land  devised  to  Mrs  Collins  and  her  two 
children,  and  we  think  that'  the  evidence  was  sufficient  to  show 
that  the  condition  had  arisen  which  would  justify  a  sale  of  the 
said  share  by  him ;  but,  keeping  in  view  that  the  share  of 
Mrs.  Mattie  S.  Collins  in  her  father's  estate  was  but  an  equi- 
table title  to  an  undivided  one-eighth  interest  in  said  lands, 
the  legal  title  to  which  said  share  was  vested  in  Thomas  W. 
Crawford  as  her  trustee,  and  all  subject  to  the  payment  of  her 
father's  debts  and  the  adjustment  of  the  various  advancements 
and  legacies  bequeathed  by  him  t'o  his  other  children,  it  is  at 
once  apparent  that  the  sale  of  this  undivided  interest  by  the 
trustee  would  not  have  realized  the  full  value  of  that  share 
for  the  benefit  of  Mrs.  Collins  and  her  children  if  she  left 
any  after  her  death.  It  must  be  borne  in  mind,  too,  that  the 
other  heirs  and  devisees  of  J.  H.  Crawford  under  our  laws 
were  entitled  to  a  partition  of  his  estate  pursuant  to  his  will, 
and  that  they  did  bring  such  a  partition,  and  in  that  proceed- 
ing both  Mrs.  Collins  and  the  trustee  who  held  the  legal  title 
to  her  share  were  made  parties,  and  that  proceeding  resulted 
in  a  decree  of  the  circuit  court  ordering  all  of  the  land  to 
^^o  be  sold,  and  the  proceeds  turned  over  to  the  executors 
of  J.  H.  Crawford  to  be  distributed  by  them  among  the  sev- 
eral devisees  in  compliance  with  the  wnll.  Had  the  testator 
devised  to  Mrs.  Collins  a  distinct  and  separate  piece  or  portion 
of  his  real  estate,  we  have  no  doubt  whatever  that  the  terms 
of  the  will  created  an  active  trust  in  Thomas  AV.  Crawford, 
and  that  this  trust  conferred  upon  him  a  power  of  sale  of  such 
share  of  said  estate,  and  that  it  would  not  have  been  necessary 
for  him  to  have  gone  into  a  court  of  equity  and  obtained  leave 
to  sell  the  same  in  order  to  supply  Mrs.  Collins  with  the 
necessary  funds  for  her  support,  especially  as  all  the  evidence 
shows  that  the  father  recognized  the  nature  of  her  sickness 
and  need  of  support,  and  that  the  plaintiff  and  his  sister  were 
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only  entitled  to  whatever  might  be  left  of  the  said  share 
devised  to  Mrs.  Collins  after  her  death.  In  2  Underbill  on 
Wills,  section  781,  it  is  said:  "If  the  purposes  of  the  trust 
require  that  the  trustee  shall  take  the  fee  simple  of  the  legal 
interest  in  order  that  those  purposes  may  be  carried  out,  he 
will  take  an  estate  of  inheritance,  though  no  words  of  inher- 
itance have  been  used  by  the  testator  in  devising  the  legal 

interest If  the  carrying  out  of  the  purposes  of  the  trust 

require  that  the  trustee  shall  take  a  fee,  equity  will  create  a 
fee  simple  in  him  by  implication  without  the  use  of  the  word 
'heirs'  ":  Cleveland  v.  Hallett.  6  Cush.  (Mass.)  403;  De  Haven 
v.  Sherman,  131  111.  115,  27  N.  E.  712,  6  L.  R.  A.  745.  But 
the  testator  in  this  case  did  not  devise  to  his  daughter  a 
segregated  piece  of  real  estate,  but  gave  her  an  undivided  one- 
eighth  of  his  lands,  and  his  whole  will  indicated  that  it  would 
be  necessary  to  effectuate  his  gifts  to  his  children  that  his 
estate  should  be  brought  into  hotchpot,  and  the  advancements 
already  made  to  his  children  be  taken  into  account  in  the 
tinal  distribution,  and  to  that  end  a  partition  would  be  abso- 
lutely necessary  by  and  among  *^^  his  devisees.  So  that 
much  of  the  learning  and  discussion  on  the  question  as  to 
whetlier  a  partition  sale  would  or  would  not  be  a  proper  exer- 
cise of  the  power  of  sale  granted  to  Thomas  W.  Crawford  is 
inapplicable  to  the  situation  before  us.  As  already  said,  i\Irs. 
Collins  and  her  trustee,  Thomas  W.  Crawford,  were  powerless 
to  prevent  a  partition  of  the  estate  of  J.  H.  Crawford  under 
his  will,  and  all  they  could  insist  upon  was  that  the  partition 
should  be  conducted  in  accordance  with  the  law,  and  the  share 
devised  to  Mrs.  Collins  should  be  set  off  to  her  either  in  kind 
or  that  her  proper  share  of  the  proceeds  of  the  sale  of  the 
whole  estate  should  be  secured  by  her.  It  is  true  it  is  insisted 
by  the  plaintitf,  Oscar  Collins,  that  this  partition  proceeding 
was  void  as  to  him.  for  the  reason  that  he  was  not  a  party 
thereto;  but  this  contention  ignores  the  fact  that  the  legal 
title  to  tliis  share  was  vested  in  Thomas  W.  Crawford  as 
trustee  by  liis  father's  will,  and  the  duty  was  devolved  upon 
him  to  protect  and  preserve  the  interests  of  Mrs.  Collins  and 
her  children,  and  when  the  partition  suit  was  brought  he  was 
made  a  party,  as  was  also  Mrs.  Collins,  the  beneficiary,  and 
the  court  in  its  decree  proceeded  to  find  the  rights  of  the 
parties  in  the  estate  of  J.  11.  Crawford  according  to  his  will, 
among  other  things,  that  the  interest  of  ]\Irs.  Collins  was  willed 
to  her  in  trust,  and  directed  the  proceeds  of  the  sale  in  parti- 
tion to  be  applied  first  to  the  payment  of  the  debts  of  said 
testator  and  tlie  remainder  to  be  distributed  by  the  executors 
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according  to  the  will  of  the  testator.  "We  are  cited  by- 
counsel  for  the  plaintiff  to  Waddell  v.  Waddell,  99  Mo.  338, 
17  Am.  St.  Rep.  575,  12  S.  W.  349,  to  sustain  his  contention 
that  the  plaintiff  took  a  vested  remainder  in  fee  simple  in 
said  land.  This  case  is  an  instructive  one,  and  we  need  not 
go  further  into  the  subject  of  vested  and  contingent 
remainders  to  demonstrate  that  the  remainder  in  this  case  to 
the  children  and  Mrs.  Collins  was  a  contingent  ^^^  re- 
mainder— contingent,  first,  upon  any  part  of  said  one-eighth 
portion  of  the  testator's  estate  remaining  after  the  death  of 
Mrs.  Collins;  and  contingent,  also,  upon  the  plaintiff  sur- 
viving his  mother.  In  this  connection  the  case  of  Temple  v. 
Scott,  143  111.  290,  32  N.  E.  366,  is  in  point.  In  that  case 
land  was  conveyed  to  a  trustee  to  collect  the  rents  and  pay 
them  to  a  certain  woman  during  her  life,  after  her  death,  to 
convey  the  land  to  her  children,  "if  any  should  survive." 
And  it  was  held  that  the  interest  of  the  children  during  the 
mother's  life  was  contingent.  At  the  time  of  the  conveyance 
the  beneficiary  had  two  children  living;  afterward  the  suit  in 
equity  was  brought  to  set  aside  this  deed  on  the  ground  that 
it  was  made  to  hinder  and  delay  creditors,  and  the  two  children 
were  not  made  parties.  The  court  set  aside  the  deed  as 
fraudulent.  Years  afterward,  these  children,  who  had  been 
omitted  from  the  suit  to  set  aside  the  deed,  brought  their 
action  in  equity  to  compel  the  heirs  of  the  original  trustee  to 
convey  the  legal  title  to  them,  on  the  ground  that  they  were 
not  affected  by  the  decree  setting  aside  the  deed  as  fraudulent, 
because  they  were  not  parties  thereto.  After  citing  authorities 
to  show  that  the  gift  under  the  deed  in  that  case  was  a  con- 
tingent one,  the  court  said:  "We  think  it  is  plain  that  the 
interest  which  the  children  of  Lucy  AV.  Temple  took  under 
the  deed  was  a  contingent  one.  The  death  of  Lucy  W.  Temple 
would  feniiinate  the  particular  estate  carved  out.  but  her 
death  was  not  the  event  which  was  to  give  effect  to  the  estate 
in  remainder.  But  the  right  of  the  children  depended  on  the 
event  that  they  should  survive  the  mother.  Survivorship,  and 
that  alone,  would  give  effect  to  the  remainder.  If  no  child 
survived,  no  right  to  the  property  accrued  to  a  child — in  otlier 
words,  the  children  of  Lucy  W.  Temple  were  entitled  to  take, 
under  the  deed  of  trust,  on  condition  that  they  survived  her. 
It  is  true  that  Lucy  W.  Temple  ^^'^^  had  two  children  when 
the  deed  was  executed,  but  whether  they  would  in  the  end 
take  an  interest  in  the  property  could  not  be  found  until  her 
death,  as  it  could  not  be  found  whether  they  would  survive 
her  or  not,  until  she  died.     AYhether  the  children  would  ever 
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take  depended  on  an  event'  or  condition  which  was  uncertain 
and  might  never  happen,  and  that  is  what  is  termed  in  Kent's 
Commentaries  a  contingent  remainder.  If,  therefore,  the 
legal  estate  was  in  the  trustee,  and  the  children  of  Lucy  W. 
Temple  possessed  only  a  future  contingent  interest  when  the 
decree  of  the  circuit  court  of  Marshall  county  was  rendered, 
in  1844,  they  were  not  necessary  parties  to  that  proceed- 
ing  That    they    were    not    necessary    parties    to    the 

proceeding  to  set  aside  the  trust  deed  is  fully  established  by 
the  rule  laid  down  in  American  Bible  Society  v.  Price,  115 
111.  644,  5  N.  E.  126."  In  the  last-mentioned  case,  in  dis- 
posing of  this  question,  the  court  said :  "Ida  Price,  we  concede, 
has  a  contingent  future  interest  in  the  devise,  but  no  present 
interest.  The  title  is  in  the  trustees,  and  the  duty  is  imposed 
upon  them  to  protect  and  preserve  this  interest  for  whomso- 
ever shall  be  ultimately  entitled  to  it.  They  are  parties  to  the 
suit,  and  they  stand  for  and  represent,  in  this  litigation,  an 
ownership  ultimately  entitled  to  this  fund,  and  such  ownership 
is  bound  by  their  representation":  See,  also,  Bennett  v.  Gar- 
lock,  79  N.  Y.  314,  35  Am.  Rep.  517 ;  Townshend  v.  Frommer, 
125  N.  Y.  446,  26  N.  E.  805 ;  Green  v.  Grant,  143  111.  61,  32  N. 
E.  369.  These  cases,  as  do  our  own  decisions,  all  recognize 
the  well-settled  rule  in  chancery,  pleadings  and  practice,  that 
all  persons  who  are  legally  and  equitably  interested  in  the 
subject  matter  and  result  of  the  suit  must  be  made  parties, 
but  such  interest  in  the  meaning  of  said  rule  must  be  a 
present,  substantial  interest,  as  distinguished  from  a  mere 
expectancy  of  future  contingent  interest;  so  that  as  was  said 
in  Green  v.  Grant,  i^"*  143  111.  61,  32  N.  E.  369 :  "If  you  keep 
in  mind  the  distinction  between  a  mere  contingent  future 
interest  in  the  trust  estate  generally  and  a  perfect  title  or 
interest,  tlie  case  is  free  from  dit^iculty,  notwithstanding  the 
fact  that  the  plaintitf  may  have  an  expectancy  in  the  trust 
estate,  as  it  sliall  exist  at  the  death  of  his  mother.  That  did 
not  entitle  him  to  be  made  a  party  to  every  suit  tliat  the 
trustee  might  be  called  upon  to  bring  or  defend  in  onlrr  to 
preserve  the  trust."  xVnd  such  is  the  rule  announced  by  this 
court  in  Oxley  Stave  Co.  v.  Butler  County,  121  :\lo.  ti87,  26 
S.  W.  367.  Our  conclusion  on  this  point  is  that  T.  W. 
Crawford,  the  trustee,  was  invested  with  the  legal  title  to  the 
share  of  ^Ii-s.  Collins  and  her  children  under  the  will  of  her 
father,  and  that  his  trust  was  an  active  one.  and  that,  wlien 
he  and  ]\Irs.  Collins  were  made  i)arties  to  the  partition  suit, 
the  plaintilY  in  this  ea-se  was  not  a  necessary  ])arty  to  that 
partition,  but  that  the  owuei-ship  of  those  ultimately  entitled 
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to  this  fund  was  represented  in  said  suit  in  the  person  of  the 
trustee,  T.  W.  Crawford.  Whatever  contingent  claim  the 
plaintiff  then  had  to  the  lands  devised  to  his  mother  by  his 
grandfather  was  converted  by  said  sale  in  partition  into  money 
and  the  fund  paid  over  to  T.  W.  Crawford  as  trustee,  as  re- 
quired by  the  will  of  J.  II.  Crawford.  But,  by  the  plain 
terms  of  the  will,  the  plaintiff  and  his  sister  were  to  receive 
such  interests  under  their  grandfather's  will  as  might  remain 
of  the  share  devised  to  their  mother,  after  her  death,  if  they 
survive  her,  and  subject,  also  to  the  disposition  of  so  much 
of  such  share  as  should  be  necessary  for  the  support  of  their 
mother  in  her  lifetime,  and  the  evidence  amply  supports  the 
finding  of  the  court  that  the  trustee  did  apply  the  five  hun- 
dred and  forty-six  dollars  and  sixty-three  cents  received  by 
him  as  trustee  for  the  support  of  his  sister,  Mrs.  Collins,  in 
her  lifetime,  and  there  was  nothing  left  at  her  death  to  de- 
scend to  the  plaintiff  and  his  sister. 

^**^  4.  But  it  is  urged  by  plaintiff  that  the  petition  is 
fatally  defective  to  give  the  circuit  court  jurisdiction  in  the 
partition  suit  to  bind  the  interest  of  plaintiff",  even  though 
he  could  be  represented  by  his  trustee.  It  must  be  conceded 
that  the  petition  was  inartistically  drawn,  and  should  have 
been  more  specific  and  ought  to  have  alleged  the  trust,  but  it 
must  be  considered  that  the  circuit  court  has  jurisdiction  of 
the  class  of  cases,  to  wit',  partition  suits,  and  that  the  land  was 
in  the  territorial  jurisdiction  of  the  court  and  all  the  parties 
were  before  the  court,  and  when  the  scope  of  the  pleadings 
is  considered  it  must  appear  that  the  object  and  purpose  of 
the  suit  was  to  partition  the  lands  of  Dr.  Crawford  among  his 
devisees  in  accordance  with  his  will.  While  the  allegations 
are  scant  and  do  not  measure  up  to  good  pleading,  the  court 
was  advised  of  the  purpose  to  divide  the  lands  among  the 
devisees  according  to  their  interest  under  Dr.  Crawford's  will, 
and  this  the  court  proceeded  to  do,  and  directed  the  lands  to 
be  sold  and,  after  paying  the  costs,  the  procei'ds  to  be  tui-ned 
over  to  the  executors  to  pay  the  allowed  claims  against  tlie 
estate,  and  then  the  balance  to  be  brought  into  hotchpot  and 
the  advancements  taken  into  account  and  the  distribution 
made  according  to  the  will,  and  this  was  done  when  the  final 
settlement  was  made.  The  whole  fee  simple  title  of  ]\Irs. 
Collins  and  her  children  was  sold  and  that  share  convei-ted 
into  money  and  turned  over,  as  the  will  (iircctcd.  to  the  de- 
fendant, as  trustee,  to  satisfy  the  intert'st  of  r.oth  Mrs.  Collins 
and  plaintiff  in  aeconlani't'  with  the  tiM'ins  of  the  trust. 
While  the  petition  did  not  refer  to  the  contingent  interest  of 
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the  plaintiff,  the  decree  required  the  proceeds  to  be  distributed 
under  the  will,  and  the  statute  requires  the  court  to  ascertain 
and  declare  the  interest  of  the  parties,  and  section  4383,  Re- 
vised Statutes  of  1899,  provides  that  "no  partition  or  sale  of 
lands  ....  shall  be  made  ....  contrary  to  the  intention  of 
the  *•'*"  testator,  expressed  in  any  such  will."  Thus  the  con- 
tingent interest  of  plaintiff  was  safeguarded  by  being  paid 
over  to  his  trustee,  who  was  a  party  to  said  suit'.  This  is 
a  collateral  attack  on  the  decree  in  partition,  and  even  though 
the  petition  was  defective  and  the  subsequent  proceedings 
irregular,  as  the  court  had  jurisdiction  and  the  partition  under 
the  will  was  within  the  scope  of  the  pleadings,  we  hold  they 
were  not  void,  but  bound  the  interest  of  i)laintiff:  Chrisman 
V.  Divinia,  141  Mo.  122,  41  S.  W.  920;  Rev.  iStuts.  1899,  sees. 
4383,  4384. 

5.  Plaintiff  insists  that  the  evidence  of  defendant  and 
"Winscott  and  M.  E.  Crawford  was  incompetent  because  it 
related  to  transactions  between  Mrs.  Collins,  who  was  dead, 
and  defendant,  her  trustee,  under  section  4G52,  Revised 
Statutes  of  1899. 

Defendant  did  not  testify  to  any  contract  with  Mrs.  Collins. 
He  simply  testified  to  the  disposition  he  made  of  the  trust 
funds  in  his  hands.  This  was  a  suit  by  plaintiff  for  lands 
which  he  claimed  were  devised  to  him,  not  by  his  mother, 
Mrs.  Collins,  but  by  his  grandfather,  Mr.  Crawford.  ]\Irs. 
Collins  was  not  interested  in  this  action,  and  neither  her  heirs 
nor  personal  representatives  were  parties  to  the  suit.  Plain- 
tiff does  not  claim  under  or  through  Mrs.  Collins,  but  as  a 
purchaser  from  the  grandfather.  We  do  not  think  the  statute 
has  any  aiq)li('ation  to  the  facts  developed.  Certainly  defend- 
ant was  competent  to  testify  to  the  conversations  between 
himself  and  plaintiff,  and  to  the  latter's  consent  that  the 
defendant  should  apply  the  trust  fund  to  the  support  of  IMrs. 
Collins  and  for  physicians'  bills  in  her  sickness.  Neither 
was  Winscott  incompetent.  Evt'ii  thouuh  it  be  conceded  that 
IMr.  Fry  could  not  testify  as  to  confidential  communications, 
his  evidence  was  merely  cumulative  and  docs  not  amount  to 
substantial  error. 

We  have  reconsidered  this  cause  in  all  its  bearimis  in  the 
light  of  the  very  able  discussion  by  plaintiff's  ^'^~  counsel. 
If  plaintiff  had  had  a  vested  interest  in  the  lands  and  had 
not  been  represented  by  this  trustee  in  the  partition  suit,  the 
contention  that  plaintiff  was  a  necessary  party  is  fully  sus- 
tained by  the  dei-isions  of  this  court  cited  by  counsel,  but  as 
the  lauds  W(>i-e  devised  in  trust  to  defendant,  and  that  trust 
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an  active  one,  we  think  the  plaintiff's  interest  was  represented 
by  his  trustee,  and  it  was  not  essential  to  make  plaintiff  a 
party,  though  he  mif^ht  have  been  a  proper  party,  and  we 
think  the  decree  of  the  court  was  within  the  scope  of  the 
pleadini^s,  thouirh  defective  and  carelessly  drawn  as  they 
were,  find  must  be  held  binding  in  this  collateral  proceeding. 
The  judgment  is  affirmed. 

Fox,  P.  J.,  and  Burgess,  J.,  concur. 


The  Partition  of  Estates  Held  in  Reversion  or  Tlemainrfer  is  the  snh.iect 
of  a  recent  note  to  Fitts  v.  Craddoek,  113  Am.  St.  Rep.  55.  Under 
the  Mississippi  statute,  rights  in  reversion  and  remainder  cannot  be 
affected  by  partition  proceedings,  and  it  is  improper  to  make  rever- 
sioners or  remaindermen  parties  thereto:  Lawson  v.  Bonner,  88  Miss. 
235.  117  Am.  St.  Eep.  738.  And  in  Wyoming  it  has  recently  been 
affirmed  that  the  owners  of  reversionary  interests  without  right  of 
possession  are  not  necessary  parties  in  partition:  Field  v.  Leiter,  16 
Wyo.  1,  125  Am.  St.  Rep.  997.  According  to  Rutherford  v.  Rutherford, 
116  Tcnn.  383,  115  Am.  St.  Rep.  799,  remaindermen  cannot  compel 
partition  or  a  sale  for  partition  where  their  rights  are  purely  contin- 
gent and  it  is  impossible  to  say  who  are  the  ultimate  owners  of  the 
remainder:  See  the  note  to  Aydlett  v.  Pendleton,  32  Am.  St.  Eep.  778, 
on  the  partition  of  contingent  or  future  estates. 


CHARLES  V.  WHITE. 

[214  Mo.  187,   112  S.  W.  545.] 

DEEDS — Estates-tail,  Abolition  of. — A  Deed  by  a  Man  to  His 

Five  Daughters  named  therein  and  "the  heirs  of  their  bodies  forever," 
by  virtue  of  the  statute  abolishing  fee-tails,  conveys  a  life  estate  to 
the  daughters  with  a  remainder  over  to  their  respective  children  born 
and  to  be  born.     (p.  679.) 

FRAUDULENT  CONVEYANCE— Validity  as  to  Parties.— A 
transfer  of  property  in  fraud  of  creditors,  while  void  as  to  them,  is 
binding  on  the  ]>arties  and  those  in  privity  with  them.      (p.  679.) 

JURISDICTION — Power  to  Render  Particular  Judgment. — 
Jurisdiction  includes  not  only  the  power  to  hear  and  determine,  but 
the  power  to  render  the  particular  judgment  in  the  particular  case, 
(p.  684.) 

JURISDICTION— Judgment  Beyond  Pleading. — Where  the 
court  proceeds  beyond  the  allegations  of  the  pleadings  and  the  prayer 
for  relief,  and  decrees  a  matter  between  the  parties  defendant,  its 
judgment  is  to  that  extent  void  and  open  to  collateral  attack,  (p. 
684.) 

JUDGMENT — Consent  by  Guardian  Ad  Litem. — To  Invoke  the 
Doctrine  that  minors  are  bound  by  consent  of  their  guardian  ad  litem, 
the  record  should  be  entirely  free  from  any  doubt  whatever  that  such 
consent   has  been  given,      (p.   686.) 

.  JUDGMENT — Res  Judicata  as  Between  Defendants. — Unless 
the  defendants  contest  an  issue  with  each  other,  either  upon  the 
pleadings  between  themselves  and  the  plaintiffs  or  upon  cross-plead- 
ings between  themselves,  the  judgment  will  not  be  res  judicata  in 
subsequent  litigation  between  them.      (p.  686.) 
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JUDGMENT — Ees  Judicata  as  Between  Defendants. — A  jndg- 
mpnt  ag.iinst  defendants,  if  there  are  no  issues  between  them,  does 
not  bind  them  as  against  each  other,     (p.  686.) 

QUIETING  TITLE — Common  Source  of  Title. — In  an  af^tion  to 
quiet  title  it  is  not  incumbent  on  the  plaintiff,  if  he  and  the  defendant 
phiim  through  a  coniinoii  source,  to  establish  an  indefeasible  title  in 
himself  from  the  government  down,  but  it  is  sufficient  if  he  shows  a 
better  title  through  the  common  source  than  the  defendant  can  show 
through  the  same  source,     (pp.  6S6,  687.) 

Iloraoe  Riiark  and  Stnrgis  &  Geyer,  for  the  appellants. 
Geo.  Ilubbert,  with  Clay  &  Sheppard,  for  the  respondents. 

'**"  GANTT,  J.  As  the  records  in  tliese  two  cases  are 
practically  identical  in  the  facts  disclosed  and  the  questions 
of  law  presented,  they  will  be  treated  together. 

The  action  is  one  to  determine  title  under  section  G50, 
Revised  Statutes  of  1899.  They  were  tried  together  in  the 
circuit  court  and  are  submitted  to  this  court  upon  the  same 
brief.  The  plaintiffs  claim  title  to  the  land  as  remaindermen 
under  the  deed  of  Stephen  D.  Sutton  to  his  five  daughters  of 
date  October  25,  18G0.  Stephen  D.  Sutton  is  the  common 
source  of  title,  and  by  what  deed  he  conveyed  the  lands  in 
controversy,  to  wit,  the  east  half  of  the  southeast  quarter  of 
section  19  in  township  25,  range  31,  and  also  a  portion  of  the 
west  half  of  the  aforesaid  quarter  section  containing  sixty- 
four  acres,  and  a  certain  other  tract  containing  three  acres 
or  more  in  another  portion  of  said  quarter  section  described 
by  metes  and  bounds,  and  another  tract  containing  nine  acres, 
more  or  less,  in  .said  quarter  section  described  by  metes  and 
bounds,  and  lots  5,  6  and  7,  in  block  4,  in  the  town  of  Neosho, 
all  of  said  real  estate  lying  in  Newton  county,  Missouri.  The 
habendum  clause  of  the  said  deed  was  in  these  words:  "To 
have  and  to  hold,  the  aforc-granted  premises  with  all  the 
rights,  privileges  and  appurtenances  thereto  belonging  or  in 
anywise  appertaining  unto  the  said  Betsy  Ann  Charles,  Cin- 
tilda  ^"''  Sutton,  Polina  Sutton,  Salina  Sutton  and  ^linerva 
Sutton  and  to  the  heirs  of  their  bodies  respectively  forever, 
free  from  the  claim  or  claims  of  any  and  all  persons  what- 
soever. These  daughters  were  at  that  time  unmarried  except 
]\Irs.  Betsy  Ann  Charles,  but  they  were  all  afterward  married 
and  all  except  Polina  Sevier  had  children,  "heirs  of  their 
bodies,"  and  the  plaintiffs  herein  are  the  heirs  of  the  bodies 
of  three  of  said  daughters,  the  grantees  in  said  deed.  The 
plaintiffs  claim  as  remaindermen  under  said  deed,  that  their 
mothers  each  took  a  life  estate  in  one-fifth  of  the  said  land 
with  remainder  to  their  respective  children,  these  plaitititfs. 
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The  children  of  oa«  of  said  grantees  in  said  deed,  Salina 
Ruark,-  are  not  parties  to  this  suit.  The  one  daughter,  Polina 
Sevier,  who  never  had  any  children,  died  in  1898;  Minerva 
married  James  A.  Stockton,  and  died  in  1896,  leaving  three 
children,  who  are  plaintiffs  herein.  ]\Irs.  Betsy  Ann  Charles 
is  still  living,  and  she  with  her  four  children,  the  heirs  of 
her  body,  are  plaintiffs  herein.  It  is  conceded  by  the  plead- 
ings, and  the  evidence  shows,  that  the  defendant  George  Neill 
and  wife  and  Thomas  White  have  acquired  by  mesne  con- 
veyances and  own  a  life  estate  of  all  of  the  five  grantees  in 
said  deed  from  Stephen  D.  Sutton  to  his  daughters  and  the 
heirs  of  their  bodies  in  the  lands  involved  in  these  two  cases, 
but  that  they  have  never  acquired,  by  deed  or  conveyance, 
the  interest  or  title  of  any  of  the  heirs  of  the  bodies  of  said 
grantees,  the  plaintiffs  herein,  nor  have  said  heirs  of  the 
bodies  of  said  grantees  ever  made  any  deed  or  conveyance  of 
or  parted  with  their  interest  in  said  land.  The  main  de- 
fense is  that  a  judgment  was  rendered  in  the  circuit  court  of 
Newton  county  at  the  March  term,  1872,  which  it  is  claimed 
had  the  effect  of  setting  aside  and  annulling  the  Sutton  deed 
to  his  daughters  with  the  remainder  over  to  plaintiffs,  and 
that  Sutton's  children,  inclusive  of  his  daughters  named  as 
grantees  in  said  deed,  ^'"^^  Sutton  having  died  in  the  mean- 
time, then  took  said  land  in  fee,  and  consequently  the  defend- 
ants who  claim  by  mesne  conveyance  from  them  hold  said 
land  in  fee.  The  circuit  court  took  this  view  of  the  case,  and 
after  finding  "that  under  the  pleadings  and  evidence  Stephen 
Sutton  is  the  common  source  of  title  under  whom  the  parties 
claim,"  refused  to  declare  "that  the  judgment  obtained  in 
this  court  in  the  case  of  Thomas  Rutledge  v.  Betsy  Ann 
Charles  et  al.  furnishes  no  defense  to  this  action,"  and  ren- 
dered judgment  for  defendants.  As  to  this  judgment,  plain- 
tiffs contend  that  the  juda'ment  and  pleadings  therein  sliow 
that  the  said  suit  was  a  creditor's  bill,  wherein  it  was  alleged 
and  found  that  Stephen  D.  Sutton  was  indebted  to  the  plain- 
tiff therein,  Thomas  Rutledge,  on  a  promissory  note  at  the 
time  he  made  the  deed  to  his  said  five  daughters  conveying 
to  them  and  to  the  heirs  of  their  bodies  the  lands  in  contro- 
versy; that  such  conveyance  was  made  by  Sutton  "for  the 
purpose  of  avoiding  the  payment  of  his  just  debts,  and  with- 
out any  valuable  consideration."  It  is  further  stated  tliat 
said  Sutton  had  died,  that  his  estate  was  in  the  process  of 
administration,  the  claim  of  plaintiff  Rutledge  allowed  in  the 
probate  court,  and  the  funds  of  the  estate  exhausted  without 
paying  but  a  small  part  of  the  claims.     The  prayer  of  the 
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petition  was  that  the  deed  be  set  aside  and  "the  land  sub- 
jected to  the  payment  of  plaintiff's  debts."  The  defendants 
in  that  ease  were  the  children  of  Sutton,  induding  tlie  five 
daughters  named  as  grantees  in  said  deed,  and  also  the  re- 
maindermen "heirs  of  their  bodies"  so  far  as  the  same  were 
then  born,  being  only  three  of  the  ten  remaindermen,  who 
are  plaintiffs  in  this  case.  The  life  tenants  answered  by  at- 
torney, as  did  the  three  remaindermen,  then  minors,  by  their 
guardian,  ad  litem,  to  the  effect  that  the}-^  had  no  knowledge 
as  to  the  truth  of  the  allegations  of  the  petition  and  asked 
strict  proof  to  be  made.  The  court  rendered  a  judgment 
reciting  ^^^  that  Sutton,  being  indebted  on  the  note  sued  on, 
made  the  deed  to  his  daughters  without  any  valuable  consid- 
eration and  to  avoid  the  payment  of  his  just  debts,  and  tliat 
the  note  had  been  allowed  by  the  probate  court  against  Sut- 
ton's estate,  and  only  a  small  part  thereof  paid,  and  then 
proceeded  to  decree  as  follows:  "It  is  therefore  considered, 
adjudged  and  decreed  by  the  court  that  the  deed  aforesaid 
and  mentioned  executed  by  Stephen  Sutton  and  Nancy  Sutton 
his  wife  to  the  said  Betsy  Ann  Charles,  Salina  Sutton  (now 
Salina  Ruark),  Polina  B.  Sutton  (now  Polina  B.  Sevier), 
Cintilda  Sutton  and  IMinerva  Sutton,  be  and  the  same  is 
hereby  set  aside,  vacated  and  held  for  naught ;  and  the  said 
defendants,  Betsy  Ann  Charles,  John  M.  Charles,  Nancy 
Charles,  Fannie  Charles,  Newton  Charles,  Joshua  Ruark, 
Salina  Ruark,  Theodocia  Ruark,  Belle  Ruark,  Walter  Ruark, 
A.  M.  Sevier,  Polina  B.  Sevier,  Cintilda  Sutton  and  Minerva 
Sutton  and  each  of  them  be  and  they  are  hereby  devested  of 
all  right  and  title  and  interest  in  and  to  said  real  estate  herein- 
before described  under  or  by  virtue  of  the  said  deed  of  con- 
veyance made  and  executed  by  said  Stephen  D.  Sutton  and 
Nancy  Sutton,  his  wife,  before  mentioned,  and  the  riglit,  title 
and  interest  of  said  Stephen  D.  Sutton,  in  and  to  said  real 
estate  nt  the  time  of  his  death,  subject  to  the  paynicut  of  his 
just  debts,  vest  and  remain  in  the  widow  and  heirs  at  law  of 
said  Steplien  D.  Sutton,  deceased,  as  provided  hy  law,  in  the 
same  manner  and  effect,  to  all  intents  and  purposes,  as  if 
said  deed  before  mentioned  had  never  ]':Ovn  execuled,  and 
that  plainliff  have  and  recover  his  costs  in  tliis  l)e}ialf  laid  out 
and  expeiided,  and  that  he  have  execution  tliorci'or. " 

Nothing  furtlier  was  done  under  this  judgniotit  and  no  sale 
of  the  laud  was  ever  had  either  in  the  cii-ciiit  or  ])rnl):ile 
court.  It  was  shown  that  after  the  rendition  of  tliis  imlr- 
ment  in  the  circuit  court,  tlio  administrator  of  Srcpli-i!  D. 
Sutton's  estate   petitioned  ^""  for   an   order  of   sale   of   this 
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land  in  the  probate  court,  but  no  such  order  was  granted 
and  a  final  settlement  of  Stephen  Sutton's  estate  was  made, 
which  showed  the  Rutledge  claim  and  note  was  paid  in  full, 
the  final  settlement  containing  this  item,"  Cash  paid  by  par- 
ties interested  in  realty,  $365.04."  Sometime  after  this  judg- 
ment, it  appears  that  the  heirs  of  Stephen  D.  Sutton,  two 
sons  and  the  five  daughters,  made  a  parol  partition  of  the 
land  by  quitclaim  deeds  to  each  otj^er.  Thereafter  the  land 
was  sold  and  conveyed  sometimes  by  quitclaim  and  some- 
times by  warranty  deeds,  until  the  defendants  acquired  what- 
ever title  the  children  of  Stephen  D.  Sutton  could  convey. 

The  defendant  White,  in  his  case,  moreover  set  up  as 
another  defense  that  Stephen  Sutton,  though  the  common 
source  of  title  to  himself  and  the  plaintiffs,  did  not  in  fact 
own  the  land  deeded  to  his  daughters  and  the  heirs  of  their 
bodies,  but  that  the  same  belonged  to  the  heirs  of  one  Sexton, 
but  defendant  White  in  no  way  connected  himself  with  the  out- 
standing title  of  the  said  Sexton  heirs,  if  any,  and  the  circuit 
court  found  as  a  matter  of  fact  that  Stephen  D.  Sutton  was 
the  common  source  of  title  of  the  plaintiffs  and  said  defend- 
ant White.     In  the  Neill  case,  no  such  question  arises. 

The  evidence  tended  to  show  that  Stephen  D.  Sutton  went 
into  possession  of  all  of  said  land  under  an  administrator's 
deed  from  the  Sexton  estate  in  1849,  and  lived  on  it  and  cul- 
tivated it  down  to  the  time  of  his  deed  to  his  daughters  in 

1860,  and  thereafter  with  and  for    them    to    his    death    in 

1861.  After  his  death  his  wife  and  daughters  continued  in 
possession  as  life  tenants  under  the  deed  to  them  until  after 
the  Rutledge  suit  in  1872.  During  all  this  time  the  posses- 
sion was  adverse  and  hostile  to  any  claim  of  title  or  right  to 
possession  by  the  Sexton  heirs.  Indeed,  the  possession  of  the 
defendants  down  to  the  present  time  is  ^^^  hostile  and  ad- 
verse to  any  such  claim.  The  death  of  the  first  life  tenant 
occurred  in  1896  and  this  suit  was  commenced  in  1904. 

As  to  these  two  cases  the  pivotal  question  is  the  effect  of 
the  decree  in  the  cause  of  Rutledge  v.  Charles  et  al.,  on  the 
creditor's  bill  to  set  aside  the  deed  of  Stephen  D.  Sutton  to 
his  five  daughters  and  the  heirs  of  their  bodies.  On  the 
part  of  the  defendants,  it  is  insisted  that  by  that  decree  the 
title  of  the  remaindermen,  the  plaintiff's  herein,  was  forever 
devested  and  that  the  matter  is  res  adjudicata.  Whereas  the 
plaintiffs  insist  that  said  decree  is  not  res  adjudicata  as  to 
the  remaindermen,  the  heirs  of  the  body  of  the  said  five 
daughters,  for  the  reason  that  the  court  had  no  power  under 
the  pleadings  and  issues  presented  to  devest  the  title  of  the 
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remaindermen  and  vest  the  same  in  the  life  tenant;  that  no 
such  question  was  submitted  to  the  court,  and  its  action  in 
attempting  to  adjudge  something  not  at  issue  was  void.  That 
the  life  tenants  under  the  Sutton  deed  were  not  adversaries 
to  the  infant  remaindermen,  but  codefendants  with  them, 
and  that  in  order  for  the  judgment  to  bind  parties  as  res 
ad  judicata  they  must  have  occupied  adversary  positions  at 
the  trial  upon  the  issue  framed  between  them  by  the  plead- 
ings. 

1.  The  deed  from  Stephen  D.  Sutton  to  his  five  daughters 
named  therein  and  "the  heirs  of  their  bodies  forever,"  by 
virtue  of  our  statute  abolishing  fee-tails,  conveyed  a  life  es- 
tate to  the  said  daughters,  with  a  remainder  over  to  their 
respective  children  born  and  to  be  born:  Bone  v.  Tyrrell, 
113  Mo.  175,  20  S.  W.  796;  Reed  v.  Lane,  122  Mo.  311,  26 
S.  W.  957;  Utter  v.  Sidman,  170  Mo.  284,  70  S.  W.  702. 
Under  the  construction  given  section  650  by  this  court  in  the 
last-mcntioiied  case,  the  plaintiffs  are  entitled  to  maintain 
this  action  if  they  are  not  forever  barred  by  the  decree  in  the 
case  of  Rutledge  v.  Charles  et  al.  There  is  no  question  that 
the  defendants  acquired  the  ^^^  life  estate  of  the  five  daugh- 
ters, but  they  did  not  get  the  fee  unless  the  judgment  in  the 
creditor's  bill  brought  by  Thomas  Rutledge  in  1872  had  the 
effect  of  devesting  the  remaindermen,  the  plaintiffs  herein, 
of  the  fee  in  the  land.  It  must  be  conceded  that  the  language 
of  the  decree  is  broad  and  specific  enough  not  only  to  render 
the  deed  from  Sutton  and  wife  to  his  daughters  and  the 
heirs  of  their  bodies  null  and  void  as  against  the  debt  and 
judgment  of  Rutledge,  but  to  devest  all  the  title  and  interest 
which  the  said  daughters  and  the  heirs  of  their  body  acquired 
as  against  tlieir  father  and  his  heirs,  and  moreover  to  vest 
the  same  in  the  widow  and  general  heirs  at  law  of  said  Stephen 
D.  Sutton,  and  the  large  question  in  the  case  is,  What  is 
the  true  legal  effect  of  tliat  decree  as  to  these  plaintifl's?  No 
rule  of  law  is  more  firmly  established  than  that  the  transfer 
of  property  in  fraud  of  creditors,  while  void  as  to  them,  is 
binding  on  the  parties  and  those  in  privity  with  them.  The 
statutes  against  fraudulent  conveyances  are  designed  to  pro- 
tect the  interest  of  creditors,  and  were  not  intenthxl  in  any 
manner  to  atfeet  the  rights  of  the  parties  themselves  to  the 
conveyances.  This  has  been  the  uniform  rule  of  decision  in 
this  state  since  Van  Winkle  v.  ^lcK('\  7  Mo.  4:55;  DoLiurtt 
V.  St.  Louis  M.  &  F.  Ins.  Co.,  19  :>Io.  201;  Whitaker  v.  AVhita- 
ker,  157  Mo.  342.  oS  S.  W.  5;  14  Am.  .^-  En--.  Ency.  of  Law, 
2d  ed.,  273,  271),  note  3,  and  eases  cik-d;  20  Cye.  419,  60>. 
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!As  to  the  construction  of  such  a  decree  the  authorities  are 
exceedingly  numerous.  In  Graham  v.  La  Crosse  &  M.  R.  R. 
Co.,  70  U.  S.  704,  18  L.  ed.  247,  the  supreme  court  of  the 
United  States  announced  what  seems  to  us  the  best  thought 
and  most  equitable  rule  on  this  subject.  Said  the  chief  jus- 
tice: "We  have  seen  already  that,  according  to  the  allega- 
tion of  the  Minnesota  company  in  their  bill  now  before  us, 
the  issue  between  Cleveland,  the  complainant,  and  the  La 
Crosse  company  and  ^^^  Chamberlain,  the  respondents  in  the 
cause  in  which  that  decree  was  made,  was  upon  the  question 
whether  the  agreement  and  judgment  were  or  were  not  void 
as  against  Cleveland  and  his  judgment.  The  decree  was  evi- 
dently intended  to  determine  that  issue.  It  was,  as  evidently, 
not  intended  to  determine  the  question  whether  the  making 
of  the  agreement  was  beyond  the  corporate  powers  of  the  La 
Crosse  company,  for  there  are  no  terms  which  affirm  its  in- 
herent validity  without  regard  to  intent.  It  is  our  duty  to 
construe  the  decree  with  reference  to  the  issue  it  was  meant 
to  decide.  Its  words  are  very  broad  and  very  emphatic;  but 
we  cannot  say  that  they  were  intended  by  the  district  court 
to  have  any  greater  effect  than  to  avoid  and  set  aside,  as 
against  Cleveland,  the  agreement  and  judgment  impeached 
by  his  bill.  We  think,  on  the  contrary,  that  a  decree  hav- 
ing such  an  effect  could  not  have  been  properly  rendered 
upon  the  pleadings  and  issue  in  that  cause.  Neither  the  La 
Crosse  company  nor  Chamberlain  sought  to  avoid  the  agree- 
ment or  the  judgment,  nor  asked  any  relief  whatever  as 
against  each  other.  Indeed,  the  case  shows  that  both  re- 
gard the  agreement  and  the  judgment  as  essential  to  their 
respective  interests.  We  cannot  ascribe  to  any  court  an  in- 
tention, by  a  decree  on  such  pleadings,  to  annul  such  an  ar- 
rangement as  between  the  parties  to  it,  nor  could  we  approve 
such  action  even  were  the  intent  clear  beyond  question.  No 
question  was  made  between  Chamberlain  and  the  La  Crosse 
company,  nor  could  an}'  question  arise  between  theni,  of  any 
such  nature  as  that  between  those  parties  and  Cleveland,  nor 
could  they  be  required,  in  a  suit  prosecuted  by  Cleveland 
to  enforce  satisfaction  of  his  judgjiient  by  setting  aside  their 
arrangement  as  void  against  creditors,  to  submit  that  ar- 
rangement, as  between  themselves,  to  the  action  of  the  court. 
It  is  true  that  it  is  the  constant  pravtice  of  courts  of  equity 
to  decree  bet\vecn  codefendants  ■^**^  upon  j^roper  i)roi)fs.  and 
under  pleadings  between  plaintiffs  and  del'eiidants,  which 
bring  the  respective  claims  and  rights  ol'  such  codefendants 
between  themselves  under  judicial  cognizance." 
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In  Munday  v.  Vail,  34  N.  J.  L.  418,  we  have  the  prototype 
of  the  case  before  us.  In  that  case,  it  appeared  that  both 
parties  claimed  under  one  Asa  Munday.  The  said  Mnnday 
with  his  wife  conveyed  the  premises  in  dispute  to  Conger  in 
fee  in  trust  for  the  use  of  himself  and  his  wife  and  the  sur- 
vivors of  them,  with  a  remainder  to  the  children  of  said 
Munday  and  wife  in  fee.  The  plaintiff  was  the  sole  surviv- 
ing child  of  such  marriage.  Munday  died  and  his  wife  and 
the  trustee  conveyed  the  title  to  the  plaintiff.  The  defense 
was  that  prior  to  the  death  of  Asa  Munday  one  Ephraira 
Munday  had  brought  his  bill  in  equity,  in  which  he  charged 
that  the  said  Asa  ^Munday  had  conveyed  said  lands  to  Con- 
ger to  defraud  said  Ephraim.  The  prayer  of  the  bill  in 
that  case  was,  "that  the  deed  of  conveyance  of  said  lands  so 
made  by  the  said  Asa  Munday  and  Hetty,  his  wife,  to  the 
said  John  Conger,  and  the  said  deed  and  declaration  of  trust 
so  made  and  executed  by  the  said  John  Conger  and  wife  as 
aforesaid,  may,  by  the  order  and  decree  of  the  court,  be  set 
aside  and  declared  to  be  fraudulent  and  void  against  the 
said  judgment  and  writ  of  execution,  and  that  the  said  judg- 
ment be  decreed  a  lien  on  said  lands,"  etc.  In  that  action 
the  plaintiff  with  her  father  and  mother  and  Conger  were  all 
defendants.  Plaintiff  was  an  infant  and  appeared  by  her 
guardian,  and  submitted  her  rights  to  the  protection  of  the 
court.  The  decree  was  that  the  deed  of  Asa  ^lunday  and 
wife  was  fraudulent  and  void,  and  also  the  declaration  of 
trust  mentioned  in  the  pleadings,  and  it  was  decreed  that  the 
said  declaration  of  trust  was  null  and  void,  and  that  said 
Conger  and  the  said  Asa  ^lunda}-  should  deliver  up  the  said 
deed  and  declaration  of  trust  to  be  canceled.  It  appeared 
in  -^^  that  ca.se,  just  as  it  dues  in  this  case,  that  no  further 
proceedings  were  taken  under  the  decree,  but  the  money 
due  the  plaintilf  therein  was  paid  to  him.  But  the  lands 
were  subseiiuently  sold  under  anotlier  decree  against  Asa 
^Munday  for  costs.  Upon  this  state  of  facts,  the  supreme 
court  of  New  Jersey  said:  "This  decree  is  a  most  extraordi- 
nary one.  My  respect  fur  the  court  and  for  the  counsel  en- 
gaged in  this  proceeding  leads  me  to  the  conviction  that  it 
was  the  result  of  inadvertence.  It  is  opposed  to  the  well- 
settled  practice  of  courts  of  ecpiity  and  to  the  cuinmonest 
principles  of  justice.  This  certainly  is  clear  when  it  is  said 
that  its  ellect  is,  if  it  have  va.lidity.  to  deprive  an  infant  ile- 
fendant  of  an  estate  vested  in  her,  without  an  i.ssue  or  a 
hearing  with  rt'.s[MM-t  to  her  riuhts."  After  havincr  stated 
the  objects  of  the  bill,  the  eunrt  further  said:  '"Xo  one  will 
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maintain  that  either  the  prayer  of  the  bill  or  the  decree 
founded  upon  these  facts  could  properly  go  beyond  this  [to 
have  the  deed  declared  void  as  against  the  creditor].  The 
creditor  had  no  standing  to  ask  that  the  deed  of  trust  should 
be  annulled  as  between  the  trustee  and  the  cestuis  que  trust. 
If  admitted  to  be  fraudulent  with  respect  to  creditors  even, 
the  statute  of  frauds  ordains  its  validity  so  far  as  relates 
to  the  parties  to  it.  Such,  likewise,  is  the  admitted  rule  in 
equity.  But  in  this  case  the  decree  does,  in  very  unambigu- 
ous language,  pronounce  and  adjudge  the  conveyance  in 
trust  to  be  invalid,  not  only  so  far  as  to  let  in  the  claim  of 
the  complaining  creditor,  but  out  and  out  as  between  the 
trustee  and  the  parties  beneficially  interested.  If  legal,  its 
effect  was  to  destroy  the  estates  of  the  cestuis  que  trust,  and 
to  revert  the  title  in  fee  in  the  settlor."  Counsel  did  not 
attempt  to  maintain  the  propriety  of  such  a  decree,  but 
argued,  as  counsel  do  here,  that  although  erroneous  it  could 
not  be  called  in  question  in  this  collateral^  suit.  Conceding 
the  general  proposition  ^^^  that  a  judgment  or  decree  of  a 
court  having  jurisdiction  over  the  controversy  and  the  par- 
ties cannot  be  impeached  for  error,  except  in  a  direct  pro- 
ceeding for  that  purpose,  the  learned  chief  justice  proceeded 
to  inquire  whether  that  doctrine  applied  to  the  facts  of  that 
case.  The  inquiry  was,  Had  the  court  jurisdiction  to  the 
extent  claimed?  Responding  to  this  Chief  Justice  Beasley 
said:  "Jurisdiction  may  be  defined  to  be  the  right  to  ad- 
judicate concerning  the  sul)ject  matter  in  the  given  case.  To 
constitute  'this  there  are  three  essentials:  First,  the  court 
must  have  cognizance  of  the  class  of  cases  to  which  the  one 
to  be  adjudged  belongs;  second,  the  proper  parties  must  be 
present;  and,  third,  the  point  decided  must  be,  in  substance 
and  effect,  within  the  issue.  That  a  court  cannot  go  out  of 
its  appointed  sphere,  and  that  its  action  is  void  with  re- 
spect to  persons  who  are  strangers  to  its  proceedings,  are 
propositions  established  by  a  multitude  of  authorities.  A 
defect  in  a  judgment  arising  from  the  fact  that  the  matter 
decided  was  not  embraced  within  the  issue  has  not,  it  would 
seem,  received  much  judicial  consideration.  And  yet  I  can- 
not doubt  that,  upon  general  principles,  such  a  defect  must 
avoid  a  judgment.  It  is  inipossilile  to  concede  that,  because 
A  and  H  are  parties  to  a  suit,  a  court  can  decide  any  mat- 
ter in  wliich  they  are  interested,  whetfier  such  matter  be  in- 
volved in  the  pending  litigation  or  not.  i'ersons  by  becoming 
suitors  do  not  place  tliom^elves  for  all  purposes  under  the 
control  of  the  court,  and  it  is  only  over  these  particular  in- 
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terests  which  they  choose  to  draw  in  question  that  a  power 
of  judicial  decision  arises.  If,  in  an  ordinary  foreclosure 
case,  a  man  and  his  wife  being  parties,  the  court  of  chan- 
cery should  decree  a  divorce  between  them,  it  would  require 
no  argument  to  convince  everyone  that  such  decree,  so  far 
as  it  attempted  to  affect  the  matrimonial  relation,  was  void; 
and  yet  the  only  ^"'^  infirmity  in  such  a  decree  would  be 
found,  upon  analysis,  to  arise  from  the  circumstance  that 
the  point  decided  was  not  within  the  substance  of  the  pend- 
ing litigation.  In  such  a  case  the  court  would  have  acted 
within  the  field  of  its  authority,  and  the  proper  parties  would 
have  been  present;  the  single  but  fatal  flaw  having  been 
the  absence  from  the  record  of  any  issue  on  the  point  deter- 
mined." Accordingly,  it  was  held  in  that  case  that  the  de- 
cree annulling  the  deed  of  trust  was  outside  of  the  issues  in 
the  case,  and  the  act  of  the  court  in  declaring  it  void  was 
clearly  coram  non  judice,  and  consequently  void.  And  the 
estate  did  not  revert  to  the  original  grantor.  The  doctrine 
thus  announced  by  the  supreme  court  of  New  Jersey  was 
approved  and  followed  by  this  court  in  Hope  v.  Blair,  105 
Mo.  85,  24  Am.  St.  Rep.  366,  16  S.  W.  595,  and  in  the  more 
recent  case  of  Stark  v.  Kirehgraber,  186  Mo.  633,  105  Am. 
St.  Rep.  629,  85  S.  W.  868,  Munday  v.  Vail,  34  N.  J.  L. 
418,  was  again  approved  and  followed.  In  Reynolds  v. 
Stockton,  140  U.  S.  254,  11  Sup.  Ct.  Rep.  773,  35  L.  ed.  464, 
the  supreme  court  of  the  United  States  quoted  at  great  length 
from  the  opinion  in  Munday  v.  Vail,  34  N.  J.  L.  418,  and 
said:  "We  regard  the  views  suggested  in  the  quotation  from 
this  opinion  as  correct,  and  as  precisely  indicating  the  lim- 
its in  respect  to  which  the  conclusiveness  of  a  judgment  may 
be  invoked  in  a  subsequent  suit  inter  partes."  In  ]\IcPad- 
den  V.  Ross,  108  Ind.  512,  8  N.  E.  161,  the  supreme  court 
of  Indiana  adopted  the  views  of  the  supreme  court  of  New 
Jersey  in  Munday  v.  Vail,  34  N.  J.  L.  418,  and  followed  it. 
And  so  did  the  supreme  court  of  Colorado,  in  Newman  v. 
Bullock,  23  Colo.  217,  47  Pac.  379,  and  so  likewise  did  the 
supreme  court  of  Minnesota,  in  Sache  v.  Wallace.  101  ^litin. 
16S,  118  Am.  St.  Rep.  612,  112  N.  W.  386.  11  L.  R.  A.,  N.  S., 
803,  in  which  last-mentioned  case  it  was  said  that  ]Mun- 
day  V.  Vail,  34  N.  J.  L.  418,  is  a  leading  case  on  this  subject, 
and  it  is  followed  in  Reynolds  v.  Stockton,  140  U.  S.  254, 
11  Sup.  Ct.  Rep.  773.  35  L.  ed.  464.  In  1  Black  on  Judg- 
ments, 242,  the  opinion  in  ]\Iunday  v.  Vail,  34  N.  J.  L. 
418,  is  adopted  as  a  part  of  the  text.  In  Waldron  v.  Har- 
vey, 54  W.  Va.  608,  102  Am.  St.  Rep.  959,  46  S.  E.  603,  it 
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is  said:  *^®  **A  decree,  or  any  matter  of  a  decree,  which  has 
no  matter  in  the  pleading  to  rest  upon  is  void,  because  plead- 
ings are  the  very  foundation  of  judgments  and  decrees. 
....  There  must  not  only  be  jurisdiction  as  to  the  person 
affected  by  the  decree  by  having  him  before  the  court  by 
process  or  appearance,  but  there  must  be  jurisdiction  of  the 
matter  acted  upon  by  having  it  also  before  the  court  in  the 
pleadings.  JNIultitudinous  cases  attest  this  elementary  axiom 
of  jurisdiction.  If  either  is  wanting,  the  decree  or  judg- 
ment is  void,  not  merely  voidable  or  erroneous." 

Accordingly,  we  think  that  the  trend  of  the  courts  of  this 
country  is  to  enlarge  the  definition  of  jurisdiction  with  the 
statement  that  it  should,  properly  defined,  include  not  only 
the  power  to  hear  and  determine,  "but  power  to  render  the 
particular  judgment  in  the  particular  case."  And  the  fore- 
going cases  maintain  the  doctrine  that  where,  as  in  this  case, 
the  court  proceeds  beyond  the  allegations  of  the  pleadings 
and  the  prayer  for  relief  and  decrees  a  matter  between  par- 
ties defendant,  to  that  extent,  at  least,  its  judgment  is  void 
and  it  is  open  to  collateral  attack. 

Now,  applying  the  foregoing  principles  to  the  decree  in 
favor  of  Rutledge  v.  The  Grantees  of  Stephen  Sutton,  it  will 
be  observed  that  the  petition  in  substance  charges  that  Sut- 
ton was  indebted  to  Rutledge  on  a  note  for  about  three  hun- 
dred dollars,  and  had  conveyed  this  land  to  his  daughters 
with  remainder  to  their  bodily  heirs  without  any  compensa- 
tion and  for  the  purpose  of  avoiding  his  debts;  that  Sutton 
was  dead  and  the  debt  had  been  duly  allowed  by  the  pro- 
bate court.  That  the  defendants  were  the  grantees  in  said 
deed  and  their  bodily  heirs.  The  prayer  of  the  petition  was 
"that  the  dr^ed  fraudulently  executed  as  aforesaid  be  set 
a.side  and  held  as  naught,  and  that  the  land  therein  de- 
scribed may  be  subjected  to  the  payment  of  Rutledge 's  debt." 
The  answers  of  the  defendants  in  that  ^^'"^  case,  the  adults 
by  their  attorney,  and  the  minors  by  their  guardian  ad  litem, 
contained  nothing  more  than  the  allegation,  "That  they  have 
no  knowledge  or  information  whether  the  allegations  in  the 
plaintiffs'  petition  contained  are  true  or  otherwise  and  they 
require  strict  proof  of  each  and  every  material  allegation  in 
plaintiffs'  petition  contained."  So  that  it  appears  that  it 
was  simply  a  creditor's  liill  for  the  purpose  of  sulijoeting 
this  land  to  the  payment  of  Rutledge 's  debt,  and  for  this 
purpose  and  no  other  to  remove  the  Sutton  deed  by  declar- 
ing' it  void  as  to  Rutledge.  Rutledge  was  not  interested  in 
anything  else  but  the  collection  of  his  debt,  and  the  defend- 
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ants  were  not  called  upon  to  meet  any  other  charge.  There 
were  no  is.sues  raised  between  the  defendants,  the  life  ten- 
ants and  the  remaindermen  as  to  their  respective  claims  and 
rights  between  themselves.  No  such  question  upon  the  plead- 
ings could  arise.  There  were  no  adverse  interests  between 
them,  and  they  tendered  no  such  issue  to  the  court,  and  yet 
the  circuit  court  proceeded,  not  merely  to  decree  the  Sutton 
deed  to  his  daughters  and  their  children  to  be  null  and  void 
as  against  the  plaintiff  creditor,  but  went  further,  as  we 
have  seen,  and  devested  all  the  right,  title  and  interest,  not 
only  of  the  daughters  under  their  father's  deed,  but  of  the 
three  grandchildren,  who  were  then  alive,  and  vested  the 
same  in  the  widow  and  general  heirs  at  law  of  Stephen  D. 
Sutton,  deceased;  and  although  this  decree  was  never  en- 
forced by  a  sale  either  in  the  circuit  court  or  the  probate 
court,  it  is  now  maintained  by  the  defendants  that  by  virtue 
of  that  decree,  the  title  of  these  remaindermen  was  com- 
pletely wiped  out.  We  are  unwilling  to  so  hold.  We  think 
upon  the  great  weight  of  authority  in  this  country  that  the 
decree  devesting  the  title  of  these  remaindermen  and  vest- 
ing it  in  the  general  heirs  of  Stephen  ^***  Sutton,  deceased, 
was  void  and  in  excess  of  the  jurisdiction  of  the  circuit  court 
of  Newton  county. 

2.  Stress,  however,  is  laid  by  the  defendants  on  what  is 
claimed  to  be  the  proof  that  this  judgment  of  Rutledge  v. 
Charles  was  by  consent.  The  only  evidence  of  the  judgment 
being  by  consent  is  that  the  minutes  on  the  judge's  docket 
reads,  "Answer  by  defendants  filed;  decree  by  consent." 
On  the  other  hand,  the  minutes  of  the  clerk  of  the  court 
showed,  "Trial,  judgment  and  decree  for  plaintiff."  The 
judgment  also  shows  that  the  parties  annovince  ready  for 
trial  and  "this  cause  was  tried  by  the  court  sitting  as  a 
chancellor,  and  after  hearing  the  evidence,  the  court  finds." 
etc.  The  court  made  a  finding  of  such  facts  as  would  warrant 
the  usual  and  proper  judgment  in  a  creditor's  bill,  but  found 
no  fact  warranting  a  decree  devesting  the  infant  remainder- 
men of  their  title  and  vesting  it  in  other  defendants.  Doubt- 
less there  are  many  cases  in  which  the  consent  of  the  parties 
to  a  decree  will  estop  them  from  afterward  controverting 
it.  But  to  estop  these  minor  plaintiffs  by  this  mere  minute, 
when  all  of  them  except  three  were  unborn  at  that  time,  and 
those  three  were  represented  by  a  guardian  ad  litem,  wlio 
was  the  attorney  of  record  of  their  mothers,  would  be  con- 
trary to  every  principle  of  justice.  Indeed,  we  take  it  that 
the  great  preponderance  of  the  evidence  is  that  the  cause  was 


686  American  State  Reports,  Vol.  127.      [Missouri, 

tried  by  the  court,  and  its  judgment  reached  as  the  amplified 
entry  of  the  decree  shows  upon  the  finding  of  facts  and  not 
upon  the  consent  of  these  minor  remaindermen.  Certainly 
no  court  will  go  out  of  its  way  to  hold  infant  litigants  bound 
by  consent  which  they  are  incapable  of  giving.  To  invoke 
the  doctrine  that  they  are  bound  by  consent  of  their  guardian 
ad  litem,  the  record  should  be  entirely  free  from  any  doubt 
whatever  on  the  subject. 

^^^  3.  In  amplification  of  the  first  point  in  this  opinion 
it  may  be  said  that  unless  the  defendants  contest  an  issue  with 
each  other,  either  upon  the  pleadings  between  themselves  and 
the  plaintiffs  or  upon  cross-pleadings  between  themselves,  the 
judgment  or  decree  will  not  be  res  adjudicafa  in  subsequent 
litigation  between  them.  There  can  be  no  doubt  that  upon 
proper  pleadings  a  judgment  may  determine  the  rights  of  the 
defendants  even  between  themselves,  and  our  code  provides  for 
such  a  proceeding,  but  a  judgment  against  defendants,  if  there 
are  no  issues  between  them,  does  not  bind  them  as  against  each 
other:  State  Bank  v.  Bartle,  114  Mo.  276,  21  S.  W.  816; 
Boogher  v.  Fravier,  99  Mo.  325,  12  S.  W.  885;  1  Van  Fleet's 
Former  Adjudication,  sec.  256;  McINIahan  v.  Geiger,  73  Mo. 
145,  39  Am.  Rep.  489 ;  0  'Rourke  v.  Lindell  R.  R.  Co.,  142  Mo. 
342,  44  S.  W.  254. 

4.  As  to  the  defendant  White  and  his  codefendants,  the 
invalidity  of  the  administrator's  deed  and  the  proceedings 
under  which  it  was  made  to  Stephen  D.  Sutton,  it  is  not  seri- 
ously insisted  that  White  and  his  codefendants  are  in  any 
position  to  deny  the  title  of  the  plaintiffs  to  the  land  in  suit 
therein  for  the  reason  that  both  the  plaintiffs  and  the  defend- 
ants assert  title  under  Stephen  D.  Sutton  as  the  common 
source.  In  Graton  v.  Holliday-Klotz  L.  &  L.  Co.,  189'l\Io.  322, 
87  S.  AV.  37,  the  scope  of  the  statute,  section  650,  Revised 
Statutes  of  1899,  was  adjudicated,  and  it  was  held  that  the 
statute  did  not  require  the  plaintiffs  in  such  a  proceeding  to 
establish  an  indefeasible  title  against  the  whole  world.  By 
its  terms,  no  right  nor  title  can  be  litigated  except  such  as  may 
be  asserted  by  the  plaintiff  and  the  defendant  respectively,  and 
no  one  can  be  bound  by  a  decree  in  a  suit  brought  thereunder 
except  parties  to  the  suit.  And  it  was  also  ruled  in  that  case 
that  in  a  suit  to  recover  title,  it  is  not  incumbent  on  the  plain- 
tiff, if  he  and  the  defendant  claim  title  through  a  common 
source,  to  show  an  indefeasible  title  in  himself  from  ^^^  the 
government  down,  but  it  is  sufficient  if  plaintiff'  shows  that  he 
is  the  owner  of  a  better  title  through  the  common  source  than 
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defendant  can  show  through  the  same  source.  And  the  de- 
fendant makes  no  effort  to  show  title  in  this  case  except  by 
and  through  Stephen  D.  Sutton,  and  has  in  no  way  connected 
himself  with  what  is  known  as  the  Sexton  title.  We  think 
the  defect,  if  any,  in  Sutton 's  title  cannot  avail  the  defendant 
"White  and  his  codefendants  in  this  proceeding.  And  it  will 
be  unnecessary  as  to  these  two  cases  to  pass  upon  the  suf- 
ficiency of  Sutton's  title,  either  by  his  administrator's  deed 
or  his  adverse  possession  of  the  land  under  color  of  title. 

In  our  opinion,  the  circuit  court  erred  in  holding  that  the 
plaintiff's,  the  remaindermen  under  the  Sutton  deed,  were 
estopped  by  the  decree  in  Rutledge  v.  Charles  et  al.,  and  in  not 
holding  that  the  plaintiff  had  shown  a  better  title  to  the  land 
in  dispute  than  the  defendants  and  in  dismissing  tlieir  bill. 
The  judgment  is  reversed  and  the  cause  is  remanded  to  the 
circuit  court  to  be  proceeded  with  in  accordance  with  the 
views  herein  expressed. 

Fox,  P.  J.,  and  Burgess,  J.,  concur. 

A  Conveyance  in  Fraud  of  Creditors  is  bindinf^  npon  (he  parties  when 
fully  consummated.  Neither  can  rescind  or  defeat  it,  nor  will  a 
court  of  equity  lend  its  aid  to  disturb  the  acquired  rights  of  either 
at  the  instance  of  the  other:  Kirbv  v.  Eayncs,  138  Ala.  194,  100  Am. 
St.  Rep.  39;  McKee  v.  West,  141  Ala.  531,  109  Am.  St.  Eep.  54;  Wip- 
flcr  V.  Detroit  Pattern  Works,  140  Mich.  677,  112  Am.  St.  Eep.  430; 
Jolly  V.  Graham,  222  111.  550,  113  Am.  St.  Eep.  435. 

Jurisdiction  Includes  not  Only  the  Power  to  Hear  and  Determine,  but 
also  the  power  to  render  the  particular  judgment  in  the  particular 
case:  Eussell  v.  Shurtlcff,  28  Colo.  414,  89  Am.  St.  Eep.  21(5;  Hovev 
V.  Sheffncr,  16  Wyo.  254,  125  Am.  St.  Eep.  1037;  note  to  Koepke  v. 
Hill,  87  Am.  St.  Eep.  173. 

A  Judgment  for  Belief  Beyond  Isanes  Submitted  is  unauthorized  and 
beyond  the  power  of  the  court,  and  is  subject  to  collatrral  attn.ck: 
Sache  v.  "Wallace,  101  Minn.  1G9,  118  Am.  St.' Eep.  612,  and  cases  cited 
in  the  cross-reference  note  thereto. 


CHARLES  V.   PICKF.XS. 

[214  Mo.  212,  112  S.  W.  551.] 

ADVERSE  POSSESSION— Life   Tenant  and  Remaindermen.— 

Where  one  in  adverse  possession  conveys  land  to  his  daughters  for 
life,  remainder  to  their  heirs,  the  contiiaiing  possession  of  the 
daughters  and  their  grantees  inures  to  the  benefit  of  the  remainder- 
men,    (p.   GS9.) 

Horace  Ruark  and  Sturgis  &  Geyer,  for  the  appellants. 
Geo.  Hubbert,  with  Clay  &  Sheppard,  for  the  respondents. 
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213  GANTT,  J.  This  is  a  proceeding  by  the  plaintiffs 
against  the  defendants  under  section  650,  Revised  Statutes  of 
1899,  to  adjudge  and  declare  the  title  to  certain  lands  in 
Newton  county,  ]\Iissouri.  The  land  in  controversy  is  a  part 
and  parcel  of  the  land  described  in  the  deed  from  Stephen 
D.  Sutton  and  his  wife  to  his  five  dautrhters,  and  executed  in 
1860,  and  recorded  in  book  F,  page  136,  in  the  office  of  the 
recorder  of  Newton  county. 

-^'*  The  cause  was  tried  in  the  circuit  court  along  with  the 
two  cases  of  Betsy  Ann  Charles  et  al.  v.  Thomas  "White  et  al. 
and  George  A.  Neill  et  al.,  214  Mo.  187,  ante,  p.  674,  112  S.  W. 
545;  and  the  record  is  in  all  essential  features  the  same  as 
those  in  the  two  cases  above  mentioned,  and  presents  the  same 
questions  of  law  already  discussed  in  the  opinion  handed^ 
down  at  this  time  in  those  cases,  with  the  exception  that  in 
this  case  additional  questions  are  presented  with  relation  to 
the  title  of  Sutton,  and  as  to  whether  he  had  any  estate  that 
might  be  conveyed  by  his  said  deed,  and  if  not,  whether  the 
defendant  Pickens  is  estopped  to  deny  Sutton's  title  and 
hold  the  land  against  the  plaintiffs.  As  to  the  effect  of  the 
conveyance  from  Sutton  and  wife  to  his  five  daughters  and 
the  heirs  of  their  body,  and  as  to  the  effect  of  the  decree  in 
the  case  of  Rutledge  v.  Charles  et  al.,  the  same  consideration 
must  control,  and  accordingly,  in  our  opinion,  the  said  deed 
of  Sutton  to  Betsy  Ann  Charles  et  al.,  his  five  daughters,  and 
"the  heirs  of  their  body,"  of  date  October  25,  1860,  had  the 
effect  of  conveying  a  life  estate  to  each  of  the  said  daughters 
in  said  lands,  with  a  remainder  over  to  "the  heirs  of  their 
bodies."  And  that  the  decree  of  the  circuit  court  of  Newton 
county  in  the  ease  of  Rutledge  v.  Betsy  Ann  Charles  et  al.,  of 
IMarch  15,  1872,  in  so  far  as  it  undertook  to  devest  the  title 
of  the  said  life  tenants  and  remaindermen  acquired  under 
and  by  virtue  of  the  said  deed,  and  vest  the  same  in  tlie 
widow  and  the  general  heirs  at  law  of  the  said  Stephen  D. 
Sutton,  deceased,  was  void  and  of  no  effect,  and  did  not  de- 
vest the  title  of  the  plaintifi's  in  and  to  said  land. 

Conceding  that  the  defendants,  Pickens  and  his  codefend- 
ant,  were  not  estopped  from  pU'ading  the  outstanding  title 
in  tlie  Sexton  heirs,  the  r-ircnit  court  found  that  Stephen  »D. 
Sutton  was  the  source  of  tlu'ir  title,  and  certainly  there  was 
abundant  evidence  to  su[)port  ~^~'  this  finding.  Indeed, 
these  defendants  connected  themselves  with  this  outstanding 
title  throneh  the  quitclaim  deeds  of  Thrasher  et  al.  to  eisht 
twenty-sevenths  of  the  land,  nuide  long  after  the  statute  of 
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limitation  had  run  in  favor  of  Sutton  and  his  grantees.  The 
circuit  court  having  found  this  fact  against  the  defendants, 
they  are  in  no  position  on  this  appeal  to  complain  of  it. 

Granting  that  the  administrator's  deed  to  Sexton's  interest 
was  void,  the  testimony  overwhelmingly  established  the  open, 
actual  and  continuous  possession  of  these  lands  after  his  pur- 
chase by  Stephen  D,  Sutton  and  his  daughters  until  1872, 
and  then  by  their  grantees,  with  the  full  knowledge  and  ac- 
quiescence of  Sexton's  heirs.  We  think  that  there  is  no 
foundation  for  the  claim  of  an  outstanding  title  in  Sexton's 
heirs.  The  possession  by  the  five  daughters  as  life  tenants 
and  their  grantees  inured  to  the  benefit  of  the  remaindermen, 
"the  heirs  of  the  bodies"  of  said  five  daughters,  and  that 
possession  cannot  be  asserted  to  destroy  their  remainder: 
Sutton  V,  Casseleggi,  77  Mo.  397 ;  Keith  v.  Keith,  80  Mo.  125 ; 
Salmons'  Admrs.  v.  Davis,  29  Mo.  176;  Stevens  v.  Martin,  168 
Mo.  407,  68  S.  W.  347;  1  Kerr  on  Real  Property,  see.  576; 
Hickman  v.  Link,  97  Mo.  482,  10  S.  W.  600;  Manning  v. 
Kansas  &  T.  Coal  Co.,  181  Mo.  359,  81  S.  W.  140;  Melton  v. 
Fitch,  125  Mo.  281,  28  S.  W.  612. 

We  think  the  defendants  in  this  case  are  in  no  attitude  to 
avail  themselves  of  any  supposed  outstanding  title  in  Sex- 
ton's heirs.  Mrs.  Porter,  the  only  one  of  the  Sexton  heirs 
■who  made  any  conveyance,  had  no  title  when  that  quitclaim 
deed  was  made,  and  the  title  by  adverse  possession  by  Sut- 
ton's daughters  inured  to  the  benefit  of  their  bodily  heirs, 
the  plaintifl;'s  herein,  and  the  defendants  claim  through  the 
deeds  of  the  life  tenants,  and  can  no  more  contest  the  re- 
maindermen's title  by  adverse  possession  than  the  life  tenants 
themselves  could.  It  results  that,  in  our  opinion,  the  facts 
**®  of  this  case  bring  it  within  the  controlling  principles 
of  Charles  et  al.  v.  White  and  Neill  et  al.,  214  ^Slo.  187 ,  ante, 
p.  674.  112  S.  W.  545;  and  for  the  errors  noted  the  judsrment 
is  reversed  and  the  cause  remanded  for  a  new  trial  in  accord- 
ance with  the  views  herein  expres.sed. 

Fox,  P.  J.,  and  Burgess,  J.,  concur. 


No  Possession  can  he  Adverse  as  Against  Femaivefrnnrn  durintr  the 
continuance  of  an  estate  for  life,  since  the  statute  of  limitations 
cannot  operate  against  them  until  the  determination  of  the  life  estate 
gives  them  a  right  of  action:  Pryor  v.  Winter,  147  Cal.  554,  109  Am. 
St.  Eep.  162,  and  cases  cited  in  the  cross-reference  note  thereto. 
Am.  St.  Rep.,  Vol.  127 — i4 
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GEORGE  V.  CHICAGO  ETC.  RAILWAY  COMPANY. 

[214  Mo.  551,  113  S.  W.  1099.] 

CONSTITUTIONALITY   OF   STATUTE   Giving   Shipper  Free 

Transportation. — A  statute  imposing  on  railroad  companies  the  obliga- 
tion to  furnish  shippers  of  livestock  free  transportation  to  the  point 
of  destination  and  return  is,  to  the  extent  of  free  return  transporta- 
tion, in  violation  of  the  fourteenth  amendment,  and  therefore  void, 
(p.  693.) 

CARRIERS — Tariff  Rates. — A  Recital  in  a  Shipping  Contract 

that  the  price  charged  is  "at  the  rate  of  tariff  per  cwt.," 

means  that  the  price  charged  is  the  full  tariff  rate,  notwithstanding 
another  recital  that  it  is  "less  than  the  rate  charged  for  shipments 
transported  at  carrier's  risk."     (p.  695.) 

CARRIER — Limitation  of  Liability — Want  of  Consideration. — 
A  stipulation  in  a  shipping  contract  that  the  carrier  is  not  liable  for 
delay  or  loss  unless  notice  thereof  is  given  within  a  certain  time  is 
void,  though  signed  by  the  shipper,  if  not  based  on  a  reduced  rate  or 
other  consideration,     (pp.  699,  700.) 

M.  A.  Low  and  E.  M.  Harber,  for  the  appellant. 
Robinson  &  Woods,  for  the  respondent. 

553  VALLIANT,  P.  J.  Plaintiff  recovered  judgment  for 
$138.10,  damages  alleged  to  have  been  sustained  by  him  on 
account  of  delays  in  delivering  three  carloads  of  hogs  de- 
livered to  defendant  for  transportation.  The  appeal  comes 
here  on  the  idea  that  a  constitutional  question  is  involved. 
There  were  two  suits  begun  in  a  justice's  court,  where,  after 
judgments  for  plaintiff,  appeals  were  taken  to  the  circuit 
court,  and  when  there  the  suits  were  by  agreement  consoli- 
dated and  tried  as  one.  The  controversy  concerns  four  ship- 
ments, a  carload  each,  three  from  Princeton  to  Kansas  City 
and  one  from  Princeton  to  St.  Joseph — the  first  August  4, 
1903.  the  second  January  12th,  the  third  February  9th,  the 
fourth  .^rarch  1,  1904. 

On  the  shipment  of  August  4th  it  is  complained  that  there 
was  an  unnecessary  delay  in  the  delivery  of  the  hogs,  and  in 
oonsequence  there  was  a  damage  of  the  lot  to  the  amount  of 
$60,  and  for  a  like  reason  there  was  a  damage  to  the  amount 
of  $50  on  the  shipment  of  January  12lh,  and  $25  on  that  of 
!March  1st.  As  to  the  shipment  of  February  9th  from  Prince- 
ton to  St.  Joseph  the  eomi)laiut  is  that  di'i'endant  refused  to 
pa.ss  the  plaintiff  as  the  law  ref[uirt'd  back  from  ^^^  St. 
Joseph  to  Princeton,  and  in  eonseciuenee  plaintiff  had  to  pay 
$3.10  for  his  fare. 

There  was  testimony  tending  to  show  an  unnecessary  delay 
in  the  delivery  of  each  of  the  three  carloads  of  hogs  at  the 
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point  of  destination,  and  the  resulting  doproeiation  in  the 
market  value  of  the  hogs  to  the  several  amounts  respectively 
claimed. 

Defendant  introduced  in  evidence  the  bills  of  lading  issued 
on  these  shipments,  in  each  of  which  was  this  clause:  "Said 
rate  being  less  than  the  rate  charged  for  shipments  trans- 
ported at  carrier's  risk,  for  which  reduced  rate  and  other 
considerations  it  is  mutually  agreed  between  the  parties  hereto, 
as  follows."  Then  follow  stipuhitions  to  the  etfect  that  the 
carrier  is  not  liable  for  any  delay  in  transporting  or  delivering 
the  stock,  and  that  in  case  of  any  loss  or  damage  the  shipper 
must  give  notice  in  writing  to  an  ofificer  of  the  company  or 
station  agent  before  the  stock  is  removed  from  the  place  of 
destination  and  failure  to  give  such  notice  shall  be  a  bar  to 
any  suit ;  that  in  no  event  shall  the  company  be  liable  for  more 
than  $10  for  a  hog  lost;  that  the  shipper  is  entitled  to 
ride  only  on  the  train  with  his  stock  and  not  to  return 
passage,  and  that  the  contract  is  all  to  the  shipper's  own  free 
will  and  desire.  It  is  signed  by  the  company's  agent  and 
the  plaintiff.  But  there  were  blanks  in  the  printed  contract 
wherein  it  was  intended,  when  such  a  contract  was  really  to 
be  made,  to  insert  the  rate  alleged  to  be  a  "reduced  rate,"  in 
consideration  of  which  the  carrier  was  to  be  relieved  of  his 
common-law  duty.  These  blanks  in  these  alleged  contracts 
were  not  filled;  there  is  no  rate  specified.  There  was  no  evi- 
dence to  show  what  the  rate  was  other  than  the  regular  tariff: 
Kellerman  v.  Kansas  City  etc.  R.  R.  Co.,  13G  Mo.  177,  34  S. 
W.  41,  37  S.  W.  828. 

In  the  count  on  the  January  shipment,  after  stating  the 
delay  in  delivery  at  the  point  of  destination  and  the  damages 
ensuing,  there  is  a  statement  to  the  ^''^  effect  that  defendant 
refused  to  pass  the  plaintiff'  back  to  Princeton,  and  that  he 
had  to  pay  his  fare,  but  it  is  not  therein  stated  how  much  he 
paid. 

The  only  claim  the  plaintiff  makes  in  reference  to  the  Febru- 
ary .sliipment  is  the  refusal  of  the  defendant  to  pass  him 
back  from  St.  Joseph  to  Princeton.  The  evidence  in  support 
of  that  claim  is  that  of  the  plaintiff's  father,  v^lio  went  with 
that  shipment  to  St.  Joseph.  lie  testified  that  he  returned 
home  on  a  passenger  train  and  that  he  tendered  tlie  shipment 
contract  to  the  conductor  for  his  fare,  and  it  was  refused,  and 
he  paid  the  fare,  $3.10.  The  plaintiff'  on  beini:  informed  of 
this  payment  reimbursed  his  father  for  that  outlay. 

The  verdict  was  for  the  plaintiff  for  $no  (ui  tlie  Antrust 
.shipment,  $50  on  the  January  shipment,  $2-3   on   the  ^larcu 
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shipment,  and  $3.10  for  the  return  fare  of  plaintiff's  father 
on  the  February  shipment. 

The  points  made  in  the  defendant's  brief  in  reference  to 
the  verdict  for  the  several  amounts  of  damages  are  all  based 
on  the  proposition  that,  the  bills  of  lading  stating  that  the 
hogs  were  shipped  at  a  reduced  rate  in  consideration  thereof, 
the  defendant's  liability  was  limited. 

It  will  not  be  necessary  for  us  to  discuss  the  question  as  to 
whether  the  defendant  by  such  a  contract  could  avoid  its 
common-law  liability  in  such  case,  because  the  contracts  in 
evidence  do  not  show  that  there  was  any  reduced  rate  or  any 
consideration  for  the  alleged  limitation  of  liability. 

The  defendant  insists  that  the  statute,  section  1085,  Revised 
Statutes  of  1899,  imposing  the  obligation  on  the  railroad  com- 
pany to  pass  the  shipper  in  a  case  like  this  to  and  from  the 
point  of  destination  within  this  state,  is  unconstitutional, 
depriving  defendant  of  its  property,  without  due  process  of 
law,  withholding  from  it  equal  protection  of  the  law. 

^^^  Defendant  also  questions  the  sufficiency  of  the  evidence 
to  sustain  the  verdict  for  the  $3.10  fare  from  St.  Joseph  back 
to  Princeton.  The  statute  does  not  say  that  the  bill  of  lading 
or  shipping  contract  shall  be  equivalent  to  a  pass  or  ticket, 
but  in  the  absence  of  evidence  showing  that  the  railroad  com- 
pany had  adopted  any  regulation  for  the  issuance  of  transpor- 
tation to  the  holder  of  the  bill  of  lading  for  his  return  we 
cannot  say  that  the  shipper  did  not  have  the  right  to  consider 
the  bill  of  lading  his  passport.  If  the  railroad  company  had 
established  any  rule  or  custom  in  such  case  in  reference  to 
issuing  return  tickets,  to  which  the  shipper  ought  to  have 
conformed,  it  should  have  offered  evidence  of  that  fact.  "We 
think  the  evidence  sufficient  to  support  the  verdict. 

We  are  also  of  the  opinion  that  the  statute  does  not  violate 
any  of  the  defendant's  rights  either  under  the  constitution  of 
Missouri  or  of  the  United  States.  The  purpose  of  the  statute 
is  not  to  require  the  railroad  company  to  furnish  free  trans- 
portation to  an  individual  for  his  own  pleasure  or  business, 
disconnected  with  the  livestock  shipment,  but  it  is  to  make 
the  shipper  or  his  employe  in  charge  of  the  stock  a  part  of 
the  shipment,  to  include  him  in  the  transaction.  The  dictates 
of  humanity,  as  well  as  the  prompting  of  self-interest,  de- 
mand that  livestock  in  transportation  should  be  under  the 
supervision  of  one  whose  interest  it  is  to  see  that  the  animals 
are  well  cared  for.  The  state  would  have  the  power  to  require 
the  shipper  of  every  carload  of  livestock  to  accompany  it  in 
person  or  by  agent,  and  require  the  railroad  company  to  carry 
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him,  not  as  a  gratuity  to  the  individual,  but  to  take  care  of  the 
animals.  When  the  state  recjuires  the  transportation  com- 
pany to  furnish  cars  of  a  certain  kind  to  alleviate  the  suffering 
of  livestock,  it  involves  an  outlay  of  money  by  the  company, 
but  the  power  of  the  state  to  require  it  cannot  be  questioned. 
^"'  The  carr^'ing  of  the  shipper  or  his  employe  with  the  stock 
is  an  act  of  the  same  kind,  and  the  return  of  the  shipper  to 
the  place  from  which  he  started  is  but  an  incident  to  the 
shipment;  it  is  a  part  of  one  transaction.  The  judgment  is 
affirmed. 

All  concur.     Graves,  J.,  concurs  in  result. 

ON  MOTION  FOR  REHEARING. 

VALLIANT,  P.  J.  While  this  cause  has  been  pending  on 
a  motion  for  rehearing  it  has  been  decided  by  this  court  in 
bank  in  an  opinion  by  Burgess,  J.,  in  which  a  majority  con- 
curred, that  section  1085,  Revised  Statutes  of  1899,  aiming  to 
impose  on  the  railroad  company  the  obligation  to  furnish  the 
shipper  in  a  case  like  this  free  transportation  to  the  point  of 
destination  of  the  shipment  and  return,  is,  to  the  extent  of 
the  free  return  transportation,  in  violation  of  the  fourteenth 
amendment  of  our  federal  constitution,  and  therefore  void : 
McCully  V.  Chicago  etc.  R.  R.  Co.,  212  Mo.  1,  110  S.  W.  711. 
This  motion  for  rehearing  has  in  fact  been  continued  from 
time  to  time  to  await  the  decision  in  that  case.  That  decision 
will  necessitate  a  reversal  of  the  judgment  in  this  case  to  the 
extent  of  the  item  of  $3.10,  but  it  does  not  affect  the  other 
items  in  the  plaintiff's  demand.  The  litigation  commenced  in 
a  justice  court  in  two  separate  suits;  in  the  first  suit  there 
was  but  one  count  in  the  complaint  filed  in  the  justice's  court; 
in  the  second  there  were  three  counts,  one  of  which  was  for 
this  item  of  $3.10  for  return  transportation.  Appeals  in  both 
cases  were  taken  to  the  circuit  court,  and  when  there 
the  two  suits  by  agreement  were  consolidated.  There  was  a 
verdict  for  the  plaintiff  on  each  of  the  four  counts  in  which 
the  damages  awarded  in  each  was  separately  stated,  and  judg- 
ment accordingly,  from  which  the  defendant  railroad  company 
appealed,  the  appeal  being  to  this  court  because  it  involved 
^^^  the  question  of  the  constitutionality  of  the  statute  above 
mentioned.  The  judgment  covering  the  other  counts  is  not 
affected  by  that  statute. 

2.  The  point  on  which  appellant  chiefly  relies  in  support 
of  its  motion  for  a  rehearing  is  that  in  the  contract  under 
which  the  defendant  undertook  to  transport  the  plainlitf's 
hogs  it  was  expressly  stipulated  that  in  case  of  lo.ss  ur  injury 
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to  the  stock  the  plaintiff  should  give  defendant  notice  thereof 
in  writing,  the  notice  to  be  served  within  one  day  after  the  de- 
livery of  the  stock  at  destination,  and  a  failure  to  give  such 
notice  would  bar  a  recovery  of  any  claim  on  account  of  such 
loss  or  injury;  and  that  there  was  no  such  notice  given  in  this 
case. 

The  contract  which  defendant  produced  in  evidence  recited 
that  in  consideration  of  the  reduced  rate  at  which  the  defend- 
ant had  taken  the  stock  for  transportation,  certain  special 
terms  and  conditions  were  agreed  to,  among  which  were  that 
the  stock  was  not  bound  to  be  transported  or  delivered  within 
any  particular  time,  that  notice  of  loss  or  injury,  if  any,  as 
above  mentioned,  was  to  be  given,  and  failure  to  give  the  same 
was  to  be  a  bar  to  a  recovery,  and  that  in  case  of  loss  the 
damage  should  be  limited  to  $10  on  a  hog,  etc. 

In  the  brief  for  appellant  on  which  this  cause  was  first  sub- 
mitted it  was  contended  that  this  was  a  valid  contract,  because 
it  was  entered  into  by  the  plaintiff  in  consideration  of  the 
reduced  rate  at  which  the  defendant  received  his  stock  for 
transportation.  But  when  we  looked  into  the  contract  and 
could  find  nothing  to  justify  the  assertion  that  there  was  a 
reduced  rate,  we  said  that  the  special  stipulations  relied  on  by 
defendant  had  no  consideration  to  support  them.  We  have 
never  questioned  the  proposition  as  presented  in  defendant's 
original  brief  that  a  railroad  company  may,  for  a  lawful  con- 
sideration, contract  with  a  shipper  ^^^  as  claimed  in  this  case. 
We  considered  the  proposition  too  plain  to  require  argument 
or  citation  of  authorities.  But  now  the  learned  counsel  in 
their  brief  on  this  motion  say:  "We  had  no  intention,  though 
we  confess  our  language  might  be  so  construed,  to  declare  it 
our  belief  that  a  special  or  reduced  rate  was  necessary  to  the 
validity  of  such  stipulation;  indeed,  such  has  never  been  the 
rule  in  this  state." 

We  understand  the  proposition  of  the  counsel  now  to  be  that 
no  consideration  is  necessary  to  support  such  a  contract ;  in 
other  words,  the  railroad  company  may  charge  the  full  tariff 
rate  and  yet  limit  its  common-law  liabilit}^  in  the  manner  now 
claimed.  If  there  is  a  decision  in  this  state  going  to  that 
extent,  the  learned  counsel  have  not  brought  it  to  our  atten- 
tion. 

The  railroad  company  in  making  this  contract  did  not  pro- 
ceed on  the  theory  that  it  had  the  right  to  charge  full  tariff 
rate  and  at  the  same  time  limit  its  liability,  but,  on  the  con- 
trary, the  contract  read  in  evidence  expressly  says  that  the 
shipper  has  agreed  to  it  in  consideration  of  the  reduced  rate. 
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It  seems  to  have  been  a  printed  form,  and  therefore  presum- 
ably the  one  in  common  use.  If  the  railroad  company  had 
been  advised  that  it  could  limit  its  liability  in  this  respect 
without  any  concession  on  its  part,  it  is  not  likely  it  would 
furnish  printed  forms  like  this  to  its  station  agents.  Railroad 
companies  are  generally  well  advised  as  to  their  leiral  rijjhts. 

There  can  be  no  such  thing  as  a  contract  without  a  consid- 
eration to  support  it.  Our  law  primer  told  us  that.  If, 
therefore,  the  railroad  company  cannot  obtain  this  limitation 
on  its  liability,  or  this  particular  right  which  it  now  pleads 
in  bar  of  the  plaintiff's  claim,  otherwise  than  by  contract, 
then  it  must  give  something  to  support  the  contract.  If  it  is 
a  concession  that  requires  the  shipper's  consent  before  it 
becomes  binding  on  him,  then  it  is  not  binding,  even  though 
he  ^^"  does  consent,  unless  he  is  paid  for  it.  If,  on  the  other 
hand,  it  is  a  condition  that  the  railroad  company  may  impose 
without  the  shipper's  consent,  then  the  law  of  contract  has 
nothing  to  do  with  it ;  the  railroad  company  may  simply  adopt 
it  as  a  regulation  and  the  shipper  is  bound  to  accept  it.  If 
it  is  to  be  classed  under  the  head  of  a  reasonable  regulation 
which  the  railroad  company  may  impose  without  the  consent 
of  the  shipper,  then  the  railroad  company  may  refuse  to 
receive  the  shipper's  livestock  for  transportation  on  any  other 
terms,  though  full  tariff  rate  be  tendered.  No  case  has  hith- 
erto fallen  under  our  notice  in  which  a  railroad  company  has 
claimed  such  a  power. 

The  right  on  which  the  defendant  is  here  insisting  is  either 
a  right  it  has  independent  of  contract  or  one  it  has  obtained 
by  contract;  if  the  former,  the  shipper's  consent  is  of  no 
consequence;  if  the  latter,  his  consent  is  of  conseciuence  only 
when  there  is  a  consideration  to  support  it. 

Now,  let  us  look  at  the  cases  cited  by  defendant's  learned 
counsel  and  see  if  this  court  lias  ever  held  the  contrary.  AYe 
will  find  in  these  cases  ample  authority  for  the  proposition 
that  it  is  lawful  for  a  railroad  company  to  limit  by  contract 
its  liability  or  impose  by  a  contract  a  condition  reciuiring 
notice  as  claimed  in  this  case,  but  we  are  now  going  to  search 
for  a  case  that  sustains  the  proposition  of  the  learned  counsel 
that  no  consideration  in  the  way  of  reduced  rate  is  necessary 
to  support  such  a  contract. 

The  contract  which  defendant  produced  in  evidence  in  this 
case  recited  that  the  price  charged  for  the  transportation  was 
"at  the  rate  of  tariff  per  cwt."  A  shipping  con- 
tract in  exactly  the  same  words  in  this  respect  was  construed 
by  this  court  in  Kellerman  v.  Kansas  City  etc.  R.  R.  Co.,  13G 
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Mo.  177,  34  S.  W.  41,  37  S.  W.  828,  to  mean  that  the  price 
charged  M^as  the  full  tariff  rate.  The  statute  (Rev.  Stats. 
1899,  see.  113G)  requires  the  railroad  company  ^^^  to  print 
and  keep  posted  in  their  stations  a  schedule  of  freight  rates, 
and  it  is  forbidden  to  charge  shippers  more  than  those  rates. 
The  highest  rate  that  this  defendant  could  have  charged  the 
plaintiffs  for  that  shipment  was  the  tariff  rate,  and  that  rate 
covered  all  that  the  carrier  could  demand  for  the  perform- 
ance of  all  its  common-law  or  statute  duty  in  respect  of  that 
shipment.  Therefore,  when  the  contract  shows  that  that  was 
the  rate  charged,  it  was  vain  to  recite  therein  that  it  was 
"less  than  the  rate  charged  for  shipments  transported  at 
carrier's  risk."  The  plaintiff  is  not  here  contending  that  the 
carrier  assumed  anything  more  in  the  way  of  a  risk  than  that 
embraced  in  the  duty  which  the  law  imposes  upon  a  railroad 
company  in  the  transportation  of  livestock  carried  at  the 
regular  tariff  rate. 

In  Kellerman  v.  Kansas  City  etc.  R.  R.  Co.,  136  Mo.  177, 
34  S.  W.  41,  37  S.  W.  828,  the  railroad  company  was  seeking 
to  limit  the  amount  of  its  liability  for  the  loss  of  the  bull 
which  was  the  sub.ject  of  the  transportation  agreement,  on  the 
ground  that  the  shipping  contract  specified  that  the  valuation 
in  case  of  loss  should  not  exceed  $50.  exactly  like  one  of  the 
clauses  in  the  contract  in  the  case  at  l);:r. 

In  that  case,  as  in  this,  it  was  claimed  by  the  railroad  com- 
pany that  the  stipulation  as  to  value  was  made  in  view  of  the 
special  rate  charged,  and  it  was  expressed  in  that  contract  that 
if  the  shipper  valued  the  bull  at  more  than  the  value  stated 
therein,  an  addition  of  twenty-five  per  cent  would  be  made  to 
the  freight  rate  for  each  one  hundred  per  cent  or  fraction 
thereof  added  to  the  value  therein  expressed.  Yet.  in  spite  of 
those  specifications  the  trial  court  allowed  the  plaintiff  over  de- 
fendant's objection  to  introduce  evidence  showing  that  the  bull 
was  worth  $250,  and  that  judgment  was  for  that  amount  and 
this  court  affirmed  that  judgment.  The  court,  per  Burgess,  J., 
in  that  case  discusses  the  ^"^  law  as  to  the  power  of  the  rail- 
road company  to  limit  its  liability  by  contract,  and,  reviewing 
cases  bearing  on  that  subject,  declares  that  whilst  the  company 
cannot  contract  to  avoid  liability  for  its  own  negligence,  yet  it 
may  contract  to  limit  its  liability  in  the  particulars  in  that  case 
mentioned,  but  the  court  said:  "It  will  be  observed  that  in  all 
the  cases  cited  upon  the  question  now  under  consideration, 
there  was  an  express  agreement  as  to  the  value  of  the  prop- 
erty, or  its  maximum  value  fixed  at  a  specified  amount  in  con- 
sideration for  special  or  reduced  rates,  while  no  reduced  or 
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special  rates  were  contracted  for  in  the  case  at  bar,  nor  was 
the  value  of  the  bull  fixed  at  a  specific  sum."  Then  the  court, 
after  referring  to  other  cases  in  this  court,  concludes:  "Under 
these  authorities  we  must  hold  that  there  was  no  consideration 
for  the  maximum  value  placed  on  the  bull,  and  the  contract 
in  that  respect  is  void." 

We  call  notice  again  to  the  fact  that  the  recital  in  the  con- 
tract in  that  case  as  to  the  freight  rate  charged  is  exactly 
like  the   recital  in  the   case   at  bar — that   is,   "at   the   rate 

of tariff  per  cwt. " — and  the  court  said  it  meant  the  full 

tariff  rate,  and  therefore  there  was  no  special  or  reduced  rate 
and  therefore  there  was  no  consideration  to  support  the  con- 
tract. 

In  Richardson  v.  Chicago  &  A.  R.  R.  Co.,  149  Mo.  311,  50 
S.  "W.  782,  the  shipping  contract  contained  a  stipulation  for 
notice  similar  to  that  in  the  ca.se  at  bar,  and  also  a  clause 
limiting  the  value  of  the  animal  shipped,  and  defendant  relied 
on  both  defenses.  The  only  rate  specified  in  the  contract  wa.s, 
as  in  the  case  at  bar,  tariff  rate.  The  court  in  answering  the 
contentions  of  the  defendant  considers  the  cases  cited,  and 
concedes  that  the  railroad  company  may  lawfully  make  a  con- 
tract, but  concludes  the  subject  by  saying:  "The  shipment  was 
charged  for  at  the  regular  and  usual  first-rate  tariff  rates  used 
by  defendant,  and  no  reduction  thereof  was  ^^^  made.  In 
all  cases  where  such  limited  valuations  have  been  held  to  be 
binding,  such  valuations  have  been  fixed  in  consideration  of 
some  special  or  reduced  rate.  In  this  case  there  has  been  no 
such  special  or  reduced  rate.  This  rule  has  been  repeatedly 
announced  in  this  state :  McFadden  v.  IMissouri  Pac.  R.  R. 
Co.,  92  Mo.  343,  1  Am.  St.  Rep.  721,  4  S.  W.  689,  and  cases 
cited ;  Kellerman  v.  Kansas  City  etc.  R.  R.  Co.,  136  Mo.  177, 
34  S.  W.  41,  37  S.  W.  828,  and  cases  cited." 

In  Ward  v.  Missouri  Pac.  R.  R.  Co.,  158  ^Mo.  226,  58  S.  AV. 
28,  the  shipping  contract  contained  this  clause:  "In  consider- 
ation of  the  rate  of  tariff,  which  is  less  than  the  regular  rate 
from  Pittsburg,  Kansas,  to  Kansas  City,  IMissouri,  being 
granted  and  agreed  upon,  to  apply  to  the  shipment  heroin 
described,"  etc.,  a  limited  valuation  of  the  goods  was  agreed 
on.  The  court,  notwithstanding  that  recital,  said:  "There 
was  really  no  substantial  testimony  upon  the  issue  tendered 
by  defendant  that  the  tariff  rate  given  plaintiff  was  less  than 
the  regular  or  schedule  rate,  and  for  that  reason  the  court 
might  properly  have  given  plaintiff's  instruction  numbered  3. 
There  was  no  consideration  for  the  'reduced  valuation  clause' 
in  the  contract  of  shipment,  and  to  that  extent  it  was  void 
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and  inoperative,  and  should  not  have  been  considered  by  the 
jury." 

The  foregoing  are  the  more  recent  of  the  cases  cited  in  the 
brief  for  defendant  in  support  of  the  proposition  that  it  has 
never  been  the  rule  in  this  state  "that  a  special  or  reduced 
rate  was  necessary  to  the  validity  of  such  a  stipulation."  Let 
us  now  turn  back  to  the  earlier  cases  cited. 

Rice  V.  Kansas  Pac.  R.  R.  Co.,  63  ]Mo.  314:  There  was  no 
question  of  the  consideration  for  the  contract  in  that  case. 
The  plaintiff  himself  stated  in  his  petition  that  his  cattle 
were  shipped  under  a  special  contract  which  required  him  to 
give  notice  of  his  loss  within  a  certain  time,  that  notice  was 
not  given  within  that  time,  and  then  he  proceeded  to  state 
certain  acts  of  defendant  ^^  that  rendered  it  impossible  to 
give  the  notice  within  the  specified  time,  and  that  the  notice 
was  given  as  soon  as  possible.  When  the  case  reached  this 
court  one  of  the  points  advanced  by  the  plaintiff  was  that  the 
stipulation  in  the  contract  as  to  notice  was  unreasonable  and 
void,  but  the  court  said  that  the  rules  of  the  common  law  had 
been  so  far  modified  "as  to  allow  carriers  to  limit  their  respon- 
sibility by  special  contract  with  their  employers,  provided  such 
contract  does  not  attempt  to  relieve  him  from  liability  for 
losses  incurred  by  their  negligence  or  misconduct."  That  is 
the  extent  to  which  that  case  goes.  No  one  now  questions 
that  proposition. 

Oxley  V.  St.  Louis  R.  R.  Co.,  65  Mo.  629 :  Plaintiff  shipped 
a  lot  of  mules,  one  of  which  escaped  or  was  lost  in  the  transit. 
Defendant  in  its  answer  set  up  a  special  contract  to  the  effect 
that  plaintiff  was  to  accompany  the  shipment  and  take  care  of 
the  stock,  that  he  did  accompany  it  but  neglected  to  take  care 
and  the  mule  escaped  by  his  own  negligence;  also  that  in  case 
of  loss  plaintiff  was  to  give  notice  within  a  certain  time,  which 
he  failed  to  do.  On  motion  of  the  plaintiff  the  trial  court 
struck  out  that  part  of  defendant's  answer.  This  court  held 
that  was  error.  The  special  contract  pleaded  was  not  denied 
or  challenged  on  the  ground  of  want  of  consideration. 

Dawson  v.  St.  Louis  R.  R.  Co.,  76  ]Mo.  511:  Defendant 
pleaded  that  the  cattle  were  ship[)ed  under  spe:'ial  contract, 
whereby  it  was  agreed,  among  other  things,  that  in  case  of  loss 
the  plaintiff'  was  to  give  notice  within  a  certain  time,  which 
was  not  done.  The  exeeution  of  the  contract  was  not  qnes- 
tioned  or  its  validity  challenged  on  the  ground  of  want  of 
consideration,  but  on  the  trial  tlie  eonrt  instrncted  the  jnry 
that  the  plaintiff  was  entitled  to  recover  notwitkstanding  no 
notice  was  given.     This  court  held  that  it  was  error. 
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St.  Louis  etc.  R.  R.  Co.  v.  Cleary,  77  Mo.  634,  46  Am.  Rep. 
13,  was  a  case  in  **"*"*  which  the  railroad  company  was  plain- 
tiff, .sning  to  recover  the  contract  price  for  carrying  the  de- 
fendant's cattle.  The  petition  stated  that  the  cattle  were 
shipped  under  special  contract  at  $20.50  per  car,  which  was  a 
reduced  rate,  given  in  consideration  that  defendant  would  take 
care  of  the  cattle  on  the  trip  and  plaintiff  was  not  to  be  liable 
in  certain  contingencies,  and  that  in  case  of  loss  he  should  give 
notice  within  a  certain  time,  etc.  Defendant  in  his  answer 
admitted  the  contract,  but  pleaded  as  a  counterclaim  injury  to 
the  cattle.  He  did  not  question  the  consideration  or  deny  that 
the  rate  given  him  was  less  than  the  regular  rate,  but  he  tried 
to  get  out  of  it  by  pleading  that  he  did  not  read  the  contract 
before  he  signed  it  and  did  not  know  its  contents.  The  trial 
court  considered  that  no  defense,  and  this  court  affirmed  the 
judgment. 

Dawson  v.  Chicago  &  A.  R.  R.  Co.,  79  IMo.  296:  In  the 
opinion  it  is  said:  "It  was  admitted  that  the  sheep  were 
shipped  under  a  special  contract  by  which  the  plaintiff  agreed 
to  assume"  certain  risks.  There  was  therefore  no  question  of 
consideration  for  the  contract  in  that  case. 

McFadden  v.  IMissouri  Fac.  R.  R.  Co.,  92  Mo.  843,  1  Am. 
St.  Rep.  721,  4  S.  W.  689 :  A  special  contract  was  relied  on  by 
defendant  to  limit  the  amount  of  its  liability ;  the  contract  re- 
cited that  it  was  in  consideration  of  the  reduced  rate,  but  the 
evidence  showed  that  it  was  the  regular  rate.  The  court  said : 
"Under  the  circumstances  of  this  case,  there  was,  we  think,  no 
consideration  for  the  limited  valuation  placed  upon  the  mules 
by  defendant,  and  the  stipulation  in  that  respect  is,  we  think, 
void,  as. releasing  the  carrier  from  the  full  and  reasonably  ade- 
quate liability  for  its  negligence." 

Those  are  the  only  decisions  of  this  court  bearing  on  this 
question  to  which  our  attention  has  been  drawn,  and  fn)!ii 
them  we  see  that  in  every  case  where  •'**^*'  the  contract  relied 
on  by  the  railroad  company  was  not  supported  by  a  considera- 
tion in  the  way  of  a  reduced  rate  it  was  held  to  be  void,  and  the 
cases  in  which  the  contracts  were  sustained  were  tho^e  wheri'in 
their  validity  was  questioned  only  on  the  ground  tliat  it  was 
against  public  policj^  or  that  the  stipulations  were  unreason- 
able or  that  the  facts  of  the  case  excused  the  literal  compliance 
with  the  terms.  We  do  not  feel  called  upon  to  go  outside  of 
our  own  books  to  consider  cases  relating  to  contracts  of  express 
companies,  telegraph  companies  or  the  like,  because  whilst  be- 
tween such  compani(\s  and  railroad  companies  there  are  some 
points  of  resemblance,  yet  there  are  also  points  of  differeuce. 
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"We  are  now  dealing  with  a  railroad  company  whose  duty  is  to 
a  large  extent  prescribed  by  our  statute,  and  we  find  ample 
authority  in  our  decisions  for  the  views  herein  expressed. 

It  is  of  no  consequence  that  the  shipper  in  this  ca.se  signed 
the  alleged  contract;  in  all  the  cases  above  referred  to  in  which 
the  contracts  were  held  void  for  want  of  consideration  the 
shippers  had  signed  the  contracts. 

The  motion  for  rehearing  is  overruled.  The  judgment  of 
this  court  of  date  June  29,  1907,  affirming  the  judgment  of  the 
circuit  court,  is  set  aside,  and  the  judgment  of  the  circuit  court 
is  reversed  and  the  cause  remanded  to  that  court,  with  direc- 
tions to  enter  judgment  for  the  plaintiff  for  $135,  being  in 
accordance  with  the  verdict  of  the  jury  for  $G0  on  the  cause 
designated  in  the  verdict  as  case  No.  44,  and  $50  on  the  first 
count  in  the  cause  designated  as  case  No.  56,  and  $25  in  the 
second  count  in  that  cause,  and  to  enter  judgment  for  the  de- 
fendant on  the  third  count  in  case  No.  56,  which  is  the  count 
covering  plaintiff's  claim  of  $3.10  for  return  transportation, 
the  judgment  to  be  entered  as  of  the  date  of  the  original 
5«7  judgment,  September  17,  1904.  It  follows  that  appellant 
recovers  its  costs  in  this  court. 

All  concur. 


A  Contract  Hestrictinrj  the  Liability  of  a  Carrier  of  Goods  is  valid  only 
when  reasonable  and  bused  upon  a  consideration,  usually  a  rc^luced 
rate  of  freight:  St.  Louis  etc.  R.  R.  Co.  v.  Pearce,  82  Ark.  353,  118 
Am.  St.  Eep.  75;  St.  Louis  Iron  Mountain  etc.  Ry.  Co.  v.  Coolidgo,  73 
Ark.  112,  108  Am.  St.  Rep.  21;  Nasliville  etc.  Ry.  Co.  v.  Stone.  112 
Tenn.  318,  105  Am.  St.  Rep.  955;  note  to  Chicago  etc.  Ry.  Co.  v. 
Calumet  etc.  Farm,  88  Am.  St.  Rep.  88. 
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STATE  V.  CLEMENTS. 
[37  Mont.  96,  94  Pae.  837.] 

EXECUTION,  Discretion  to  Stay,  When  Vested  In  the  Judge. 

A  statute  providing  that  when  notice  of  intention  to  move  for  a 
new  trial  has  been  given,  the  jiulge  may,  on  such  terms  as  in  his 
opinion  may  be  just,  make  an  order  staying  the  proceedings  until 
the  motion  is  determined,  lodges  in  each  case  a  discretion  in  the 
judge  in  the  matter  of  staying  execution,  but  the  discretion  ia  not 
arbitrary,      (pp.  702,  703.) 

EXECUTION.— The  Power  to  Stay  Execution,  When  It  Ex- 
ists, Should  be  Exercised  with  Caution  and  upon  the  exaction  of 
some  sort  of  security,  unless  the  ultimate  satisfaction  of  the  judg- 
ment is  otlicrwise  assured,      (p.  703.) 

EXECUTION,  Discretion  to  Stay,  When  not  Properly  Exer- 
cised.— The  grant  of  a  atuy  of  execution  merely  because  it  is  asked 
for  without  regard  to  existing  conditions  is  an  arbitrary  and  illegal 
use  of  power  which  the  statute  docs  not  confer,      (p.  703.) 

EXECUTION,  Stay  of,  Mandamus,  When  will  not  Issue  to 
Prevent. — Where  the  court  has  granted  a  stay  of  execution,  though 
without  imposing  any  terms  or  exacting  any  security,  if  the  case 
is  one  in  which  the  judge  is  vested  with  a  discretion,  mandamus 
will  not  issue  to  compel  the  setting  aside  of  his  order  granting  the 
stay,  -where  there  is  nothing  in  the  petition  showing  that  his  dis- 
cretion has  not  been  properly  exercised,      (p.  704.) 

Mamlanius  a<iainst  a  judge  of  the  district  court  to  compel 
the  setting  aside  of  an  order  granting  a  stay  of  execution 
pending  a  motion  for  a  new  trial.  A  motion  to  quash  the 
alternative  writ  was  sustained  and  the  proceedings  directed 
to  be  dismissed  unless  the  plaintiff  should  amend  his  petition 
within  fifteen  days. 

Clayberg  &  Ilorsky,  for  the  plaintiff. 

Carpenter,  Day  &  Carpenter,  for  the  defendant. 

»''  BRANTLY,  C.  J.  From  the  verified  petition  filed  here- 
in the  following  facts  appear:  On  February  15,  190S,  in  the 
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district  court  of  Lewis  and  Clark  county,  Alvin  Robinson,  a 
minor,  in  an  action  brought  by  him  through  Wm.  II.  Hirst, 
his  guardian,  against  the  Helena  Light  and  Railway  Com- 
pany for  damages  for  personal  injuries,  had  a  verdict  for 
ten  thousand  dollars,  and  judgment  was  duly  entered  there- 
on. On  February  21st  counsel  for  the  corporation,  having 
served  and  filed  their  notice  of  intention  to  move  for  a  new 
trial,  asked  and  were  granted  by  the  judge  who  tried  the 
cause,  and  the  defendant  herein,  forty-five  days  from  that 
(late  in  which  to  prepare,  serve  and  file  their  bill  of  excep- 
tions in  support  of  their  motion,  and  also  a  stay  of  execution 
upon  the  judgment  until  the  motion  could  be  heard  and  de- 
termined. No  terms  were  imposed  upon  the  defendant 
corporation  in  consideration  of  the  stay  by  exaction  of  se- 
curity or  otherwise.  Counsel  for  plaintiff  resisted  the  grant- 
ing of  the  stay,  on  the  ground  that  the  judge  had  no  power 
to  grant  it  without  imposing  terms,  either  by  exacting  se- 
curity for  the  payment  of  the  amount  of  the  judgment  in 
the  form  of  an  undertaking  or  bond,  or  in  some  other 
form,  or,  at  least,  without  some  sort  of  terms.  They  ex- 
cepted to  the  order,  and  later  moved  the  judge  to  set 
it  aside  so  far  as  it  granted  the  stay.  The  motion  hav- 
ing been  denied,  application  was  made  to  this  court  for  writ 
to  compel  the  judge  to  vacate  and  set  aside  the  part  of  the 
order  complained  of.  On  the  return  of  the  alternative  writ 
counsel  for  defendant  submitted  a  motion  to  cpiash  it  and 
dismiss  the  proceeding  on  the  ground  that  the  facts  stated 
do  not  warrant  the  relief  demanded.  Upon  the  question  thus 
raised  the  proceeding  was  submitted  for  final  determination. 

"**  Section  1175  of  the  Code  of  Civil  Procedure  provides: 
"When  notice  of  intention  to  move  for  a  new  trial  is  given, 
the  judge  may,  upon  such  terms  as  in  his  opiriion  shall  be 
just,  make  an  order  staying  proceedings  until  the  motion  for 
new  trial  is  di'^poscd  of."  In  support  of  the  application  it  is 
conteiided  that,  while  it  is  clear  that  this  provision  clothes 
the  judge  with  discretionary  power  to  grant  a  stay  in  any 
case,  it  is  equally  clear  that  the  use  of  the  expression,  "upon 
such  terms  as  in  his  opinion  shall  be  just,"  implies  that  a  stay 
may  not  be  granted  in  any  case,  except  upon  the  iiuposition 
of  some  kind  of  terms  api)ropriate  to  the  particular  case;  in 
other  words,  neither  the  court  nor  judge  may  grant  a  stay 
without  some  sort  of  security. 

The  assumption  that  the  statute  lodu'cs  the  matter  of  stay 
in  each  case  in  the  discretion  of  the  judge  is  properly  made. 
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Within  the  limitations  declared  the  court  may  stay  a  judg- 
ment pending  a  motion  for  a  new  trial,  but'  the  discretion  is 
not  arbitrary.  Since  such  stay  always  results  in  delay,  and 
may  result  in  a  defeat  of  justice,  the  power  should  be  exercised 
with  caution,  and  upon  the  exaction  of  some  sort  of  security, 
except  in  cases  where  the  ultimate  satisfaction  of  the  judt^ment 
is  otherwise  assured:  1  Freeman  on  Executions,  sec.  32.  In 
the  absence  of  a  stay  order  the  owner  of  the  judgment  is  en- 
titled to  execution  at  any  time,  as  a  matter  of  right,  within 
six  years  from  the  date  of  its  entry.  Since  this  is  so,  and 
since  there  is  danger,  also,  that  the  delay  will  defeat  satisfac- 
tion of  the  judgment,  the  circumstances  in  each  ease  as  they 
appear  from  the  proceedings  themselves  or  from  the  showing 
made  upon  the  application  must  be  such  as  to  move  the  dis- 
cretion of  the  court  or  judge ;  otherwise  the  application  should 
be  denied;  for  discretion  cannot  be  exercised  unless  there  be 
facts  and  circumstances  to  put  it  in  motion.  To  grant  a  stay 
merely  because  it  is  asked  for,  without  regard  to  the  existent 
conditions,  is  an  arbitrary  and  illegal  use  of  power  which  the 
statute  does  not  confer. 

But  it  does  not  necessarily  follow  that  terms  mnsf  be  im- 
posed in  every  case.  There  are  many  different  kinds  of 
judgments,  including  personal  judgments  for  money,  judg- 
ments requiring  '*''*  the  delivery  of  property,  both  real  and  per- 
sonal, judgments  ordering  the  cancellation  of  instruments, 
judgments  requiring  the  specific  performance  of  contracts, 
judgments  directing  the  sale  of  property  for  the  enforcement 
of  liens  of  mortgages,  or  of  mechanics,  and  many  others  so 
framed  as  to  meet  the  requirements  of  each  particular  case. 
In  every  instance  the  successful  party  is  at  least  prima  facie 
eutitled  to  an  execution  or  other  appropriate  process  to  secure 
satisfaction.  The  aim  of  the  statute  is  to  preserve  the  statu 
quo  until  collateral  proceedings  for  purposes  of  review  may  be 
disposed  of.  After  this  stage  of  the  proceedings  is  passed 
the  matter  of  stay  is  no  longer  lodged  in  the  discretion  of 
the  trial  court,  but  is  governed  by  other  provisions  of  the  stat- 
ute which  must  be  complied  with  pending  appeal :  Code  Civ. 
Proc,  sees.  1725-1734. 

What  terms  shall  be  imposed  in  each  case,  or  indeed  whether 
the  circumstances  require  the  imposition  of  any  terms  other 
than  those  which  are  imposed  by  virtue  of  the  proceedings 
themselves,  is  a  matter  to  be  governed  by  sound  legal  dis- 
cretion. Within  these  broad  limits  the  court  or  judge  is  free 
to  act,  and  such  action  is  conelusive  in  the  absetiee  of  a  s])o\v- 
ing  of   abuse.     If  the  personal  judgment  is   a  lien   upon    a 
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defendant's  unencumbered  real  estate  sufficient  to  satisfy  it, 
security  may  be  dispensed  with.  So  in  mortgage  foreclos- 
ures and  the  like,  generally  speaking,  there  has  already  been 
set  apart  by  the  parties  themselves  security  for  final  satis- 
faction. If  the  judgment  is  for  the  recovery  of  real  property, 
there  is  generally  no  necessity  for  security.  If  it  be  for  the 
recovery  of  specific  personal  property,  generally  security  for 
its  safekeeping  and  ultimate  delivery  is  necessary,  if  it  has  not 
already  been  given.  If  the  instrument  ordered  canceled  is  of 
record,  it  cannot  be  disposed  of  so  far  as  to  defeat  the  ulti- 
mate relief  decreed.  So  through  the  list  of  particular  cases 
that  might  be  enumerated;  and  in  every  such  case  the  trial 
judge  will  be  presumed  to  have  done  his  duty,  and  to  have 
acted,  in  granting  a  stay,  either  upon  knowledge  within  his 
possession  gained  from  the  proceedings  themselves,  or  from 
a  proper  showing' made  when  the  stay  order  is  demanded. 

^"'*  In  this  case  it  does  not  appear  what  facts  were  shown 
to  the  defendant  or  were  brought  to  his  knowledge  at  the  time 
the  order  was  made.  So  far  as  we  can  judge  from  the  state- 
ment's in  the  petition,  it  may  have  been  made  to  appear  to 
him  that  the  defendant  corporation  has  ample  unencumbered 
real  estate  upon  which  the  judgment  is  a  lien.  Assuming, 
therefore,  that  this  court  should,  in  a  proper  case,  use  the 
writ  of  mandamus  to  compel  the  requirement  of  security 
pending  the  motion  for  a  new  trial,  the  presumption  must  be 
indulged  that  the  defendant  regularly  pursued  his  duty 
(Code  Civ.  Proc,  sec.  3266),  and  that  the  order  complained 
of  was  the  result  of  the  exercise  of  a  wise  discretion. 

The  motion  to  quash  the  alternative  writ  is  therefore  sus- 
tained. If  the  plaintiff  desires  to  amend  his  petition  so  that 
it  will  supply  the  allegations  of  fact  necessary  to  obviate  the 
objection  suggested  herein,  he  may  do  so  within  fifteen  days 
from  this  date.     Otherwise  the  proceeding  will  be  dismissed. 

Mr.  Justice  Ilolloway  and  Mr.  Justice  Smith   concur. 


The  rover  of  Courts  to  Stay  Executions  is  the  subject  of  a  note  to 
State  V.  Clements,  post,  p.  705. 
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STATE  V.  CLEMENTS. 

[37   Mont.   100,  95  Pac.   845.] 

STAY  OF  EXECUTION,  Wlien  will  be  Annulled  on  Man- 
damus.— Though  a  court  is  by  statute  given  power,  after  the  inter- 
position of  a  motion  for  a  new  trial,  to  stay  the  further  execution 
of  a  judgment  until  the  motion  is  determined,  on  such  terms  as  may 
be  just,  mandamus  will  issue  to  compel  the  setting  aside  of  the  order 
granting  the  stay,  where  it  was  made  on  ex  parte  ap!)lication  and 
without  any  showing  whatever  other  than  a  request  for  the  order. 
Without  some  showing  on  the  part  of  the  defendant  seeking  the 
stay,  the  court  has  nothing  before  it  addressed  to  the  judicial  dis- 
cretion and  justifying  it  in  taking  away  from  the  plaintiff  bis  right 
to  execution,     (p.  706.) 

EXECUTION — Practice  of  Granting  Stays  Without  any  Right 
to  Do  so. — A  course  of  practice  founded  upon  a  mistaken  construc- 
tion of  the  statute  and  long  existing  cannot  abrogate  a  plain  provi- 
sion of  the  law  entitling  the  prevailing  litigant  to  execution  on  his 
judgment,  nor  justify  the  court  in  granting  a  stay  of  such  execution 
pending  a  motion  for  a  new  trial,  in  the  absence  of  the  representa- 
tion to  it  of  facts  sufficient  to  move  the  judicial  discretion,     (p.  706.) 

EVIDENCE — Judicial  Notice — Stay  of  Execution. — A  court 
cannot  take  judicial  notice  of  the  solvency  of  a  judgment  debtor  or 
the  condition  of  his  property.  Hence,  an  order  granting  a  stay  of 
execution  pending  a  motion  for  a  new  trial  cannot  be  supj^orteil  on 
the  ground  that  the  court  will  take  notice  that  the  defendant  is  a 
great  concern,  serving  the  public  of  a  city  and  able  to  satisfy  the 
judgment  should  the  motion  be  denied,     (p.  707.) 

Clayberg  &  Horsky,  for  the  plaintiff. 

Carpenter,  Day  &  Carpenter,  for  the  defendant. 

101  BRANTLY,  C.  J.  Availing  himself  of  the  Rnsrgestion 
made  in  the  opinion  of  this  court  in  the  disposition  of  the 
original  application  in  this  cause  (State  v.  Clements,  37  Mont. 
96,  ante,  p.  701,  94  Pac.  837),  and  the  permis.sion  therein 
granted,  the  plaintiff  on  April  11th  filed  an  amended  petition 
in  which,  in  addition  to  the  facts  alleged  in  the  original  peti- 
tion, appears  the  following  statement:  "And  that  prior  to 
the  time  said  order  last  mentioned  was  made  no  fact  or  facts 
whatsoever  were  shown  or  brought  to  the  knowledge  of,  nor 
was  any  showing  wliatsoever  made  to,  the  said  district  court 
or  the  said  judge  thereof,  as  to  wlietlier  the  said  defendant 
in  said  action  then  was,  or  ever  had  been  or  is,  the  owner 
of  any  encumbered  real  estate,  or  of  any  otlier  unencum- 
bered property  whatsoever;  nor  was  any  statement  or  any 
showing  w^hatsoever  made  to  said  judge,  other  than  the  mere 
verbal  request  of  said  defendant's  coiuisel,  for  a  stay  of  ex- 
ecution for  a  period  of  forty-five  days  from  the  date  of  said 
application,  in  which  to  prepare,  serve  and  file  a  bill  of 
icxceptions   on  motion   for  new   trial;   and  pursuant  to   said 
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request,  and  with  no  statement  or  showing  other  than  said 
verbal  request  for  said  order  sta3^in,£r  execulion,  the  said  or- 
der stayinir  execution  was  made  as  aforesaid." 

The  defendant  thereafter  filed  an  answer,  in  which  it  is 
alle<}:ed,  in  substance,  that  it  has  been  the  practice  in  this 
jurisdiction  *^^  for  many  years  to  errant  stay  of  execution 
upon  ex  parte  application  of  the  moving  party  pending  mo- 
tion for  new  trial,  without  requiring  security;  that  on  Feb- 
ruary 21,  1908,  when  the  application  for  a  stay  was  made 
in  the  case  of  Robinson,  by  His  Guardian,  etc.,  v.  Helena 
Light  &  Power  Co.,  and  counsel  for  plaintiff:  protested  that 
a  bond  or  other  security  should  be  reciuired,  the  defendant 
informed  them  that,  if  they  had  any  reason  for  asking  a 
bond,  defendant  would  take  it  into  consideration  ;  that  coun- 
sel refused  to  give  any  reason,  insisting  that  the  defendant 
should  not  grant  a  stay  without  imposing  some  kind  of 
terms;  and  that,  taking  judicial  notice  of  the  fact  that  the 
Helena  Power  and  Light  Company  is  a  large  concern,  pos- 
sessed of  a  large  amount  of  property  and  engaged  in  serv- 
ing the  public  of  the  city  of  Helena,  the  defendant,  exer- 
cising judicial  discretion,  granted  the  stay  without  security, 
leaving  it  to  plaintiff's  counsel  to  appl.y  for  security  at  any 
time,  and  to  show  cause  why  it  should  be  re(|uire(l.  Upon 
this  answer  the  question  was  submitted  to  this  court 
whether  a  peremptory  writ  should  issue. 

Under  the  construction  of  section  1175  of  the  Code  of 
Civil  Procedure  of  1895,  declared  on  the  former  hearing 
to  be  the  proper  one,  the  defendant  could  not,  under  the 
circumstances,  grant  a  stay,  for  he  had  nothing  before  him 
on  the  application  addressed  to  his  judicial  discretion  to 
justify  taking  away  from  the  plaintift"  the  riglit  to  have 
execution  under  section  1210  of  the  Code  of  Civil  Proce- 
dure. A  course  of  ])ractice  founded  upon  a  misfal;en  con- 
struction of  a  statute  cannot  have  the  force  of  law,  no 
matter  how  long  it  has  continued,  unless  there  be  a  reason- 
able doubt  as  to  the  meaning  of  tlie  particular  provision 
upon  which  the  practice  is  founded.  Contemporaneous 
construction  cannot  abrogate  a  jilain  provision  of  law  or 
fritter  away  its  obvious  sense:  State  v.  Rice.  83  ^lont.  365, 
83  Pac.  874.  The  duty  did  not  rest  upon  the  successful 
party  to  furnish  the  facts  necessary  to  move  the  defend- 
ant's discretion.  He  was  entitled  to  his  execution,  in  the 
absence  of  a  stay,  and  the  stay  conUl  be  granted  only  upon 
an  application,  supported  by  facts  sufficient  to  move  judi- 
cial discretion. 
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103  Again,  a  court  or  judge  cannot  take  judicial  notice 
of  the  solvency  of  a  litigant  or  the  condition  of  his  or  its 
property.  This  is  not  among  the  things  which  a  court  or 
judge  must  judicially  know:  Code  Civ.  Proc,  sec.  3150.  The 
fact  that  the  Helena  Light  and  Power  Company  is  a  great 
concern  serving  the  public  of  the  city  of  Helena  puts  it  upon 
no  other  footing  than  that  occupied  by  a  natural  person,  and 
the  ability  of  a  private  person  to  respond  to  an  execution 
cannot  be  known  to  the  court  or  judge  except  upon  facts 
known  from  proceedings  already  had  in  the  case,  or  ascer- 
tained by  the  hearing  of  evidence  in  the  usual  way. 

It  is  ordered  that  a  peremptory  writ  issue  directing  the 
defendant  to  vacate  and  set  aside  the  order  granting  the  stay. 

Writ  issued. 

Mr.  Justice  Holloway  and  IMr.  Justice  Smith,  concur. 


THE  STAYING  OF  EXECUTIONS  OTHERWISE  THAN  BY  STATU- 
TORY PROCEEDINGS. 

I.  The  General  Rule  Controlling,  707. 
n.  Permanent  Stays. 

a.  When  the  Judgment  is  Void,  708. 

b.  When  the  Judgment  is  Satisfied,  708. 

c.  When  the  Right  to  Proceed  has  been  Barred  by  Bankruptcy 

or  Like  Proceedings,  709. 

d.  When  There  are  Equitable  Reasons,  709. 
m.  Stays  Other  than  Permanent. 

a.  The  General  Rule  Respecting,  710. 

b.  Stays   Pending   Some   Proceeding   Necessary  to  Determine 

the  Right  to  Execution  of  the  Amoant  Collectible,  710. 

c.  In  Aid  of  Offsets,  711. 

d.  In  Aid  of  Garnishment  Proceedings,  711. 

e.  Arbitrary  Grants  of,  711. 

rv.  What  Court  may  Direct,  712. 
V.  Is  not  an  Appellate  or  Correctory  Proceeding,  713. 

VI.  Proceedings  for,  713. 

VII.  The  Effect  of  the  Order  for  and  the  Mode  of  Avoiding  It,  714. 

I.  The  General  Rule  Controlling. 
"During  the  time  within  which  plaintiff  is  otherwise  entitled  to 
execution  his  right  thereto  may  be  suspended  or  destroyed  by  what 
is  commonly  known  as  a  stay  of  execution,  granted  in  the  court  by 
which  the  judgment  was  rendered  or  by  some  other  court  of  su- 
perior authority,  or  arising  without  any  formal  order  of  any  court 
as  a  result  of  proceedings  authorized  by  statute.  Those  stays  of 
execution  may  be  regarded  as  of  three  classes:  First,  those  which 
are  ordered  by  the  court  in  which  the  judgment  is  rendered,  but  not 
as  the  result  of  any  appellate  proceedings,  and  which  proceed  upon 
the  ground  that,  for  some  cause,  the  execution  of  the  judgment  ouglit 
to  be  postponed   to   some  subsequent   date,   or,   perhaps,   ought   nut    to 
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take  place  at  all;  second,  those  which  are  a  consequence  of,  or  at- 
tend, appellate  proceedings;  and,  third,  those  which  result  from 
statutes  granting  the  defendant  a  further  time  in  which  to  satisfy 
the  judgment  upon  his  giving  certain  security  therefor":  Freeman  on 
Execution,  sec.  32.  We  shall  consider  in  this  note  cases  of  the  first 
class  only. 

"Each  court  has  such  general  control  of  its  process  as  enables  it 
to  act'  for  the  prevention  of  all  abuse  thereof":  Freeman  on  Execu- 
tions, sec.  32.  In  preventing  this  abuse,  it  may  be  necessary  to  stay 
execution,  either  permanently  or  temporarily,  because  it  sometimes 
happens  that  circumstances  are  disclosed  to  the  court  from  which  it 
is  clear  that  the  judgment  ought  not  to  be  further  executed  or  en- 
forced, and,  more  frequently,  it  appears  that  while  execution  of  the 
judgment  may  still  be  proper,  yet  there  is  reason  why  it  should  be 
postponed.  In  the  jurisdiction  which  courts  exercise  over  their  pro- 
cess they  act  upon  equitable  principles,  and  applications  for  stays 
of  execution,  though  they  do  not  assume  to  conform  to  equitable 
principles,  yet  are,  nevertheless,  governed  by  similar  rules,  and  re- 
lief may  sometimes  be  had  for  which  a  suit  in  equity  would  seem  to 
be  the  more  appropriate  remedy:  Barnett  v.  Hiekson,  52  Fla.  457, 
41  South.  606;  Robinson  v.  Cheseldine,  4  Scam.  332;  Sawin.  v.  Mt. 
Vernon  Bank,  2  E.  I.  382. 

II.     Permanent  Stays. 

a.  When  the  Judgment  is  Void. — The  cases  in  which  permanent 
gtays  of  execution  may  properly  be  granted  may  be  classified  as 
(1)  those  in  which  the  judgment  never  at  any  time  ought  to  have 
been  executed;  and  (2)  those  in  which,  though  the  judgment  was 
valid  when  rendered,  the  right  to  further  execution  has  terminated, 
either  because  complete  satisfaction  has  been  had,  or  because  the 
right  to  such  satisfaction  has  for  some  reason  terminated,  though, 
as  a  matter  of  fact,  the  plaintiff  has  not  had  the  benefit  of  his  re- 
covery. The  cases  of  the  first  class  involve  only  those  judgments 
which  for  some  reason  are  void,  and  for  this  reason  it  is  clear  that 
execution  thereof  ought  not  to  be  had.  It  is  not  probable  that  courts 
will  ever  agree  respecting  what  judgments  are  void,  or  the  evidence 
by  which  their  invalidity  can  be  made  to  appear.  It  is  sufficient  for 
our  present  purpose  to  say  that,  whenever  a  judgment  is  void  in  the 
proper  sense  of  that  term,  no  one  can  have  the  right  to  its  enforce- 
ment, and  while  the  more  appropriate  action  of  the  court  whot^e 
record  it  is  is  to  set  it  aside,  either  upon  or  without  any  motion  being 
made  for  that  purpose,  yet  the  same  result  may  be  aeeomplislied  by 
directing  that  there  be  a  perpetual  stay  of  execution:  Logan  v. 
HiJlegass,  16  Cal.  200;  Sanchez  v.  Carriaga,  31  Cal.  170;  Murdock  v. 
De  Vries,  37  Cal.  527;  Gates  v.  Lane,  49  Cal.  266;  Kreiss  v.  Ilotaling, 
96   Cal.   617,  31  Pac.   740;   Kramer  v.  Holster,  55  Miss.  243. 

b.  When  the  Judgment  is  Satisfied. — "When  it  is  claimed  that  a 
judgment  has  been  fully  satisfied,  there  is  no  doubt  that  the  court 
will    not   permit    the   plaintiff   to    proceed   under    his   execution    until 
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the  claim  is  disposed  of,  but  if  there  is  any  controverted  issue  of 
fact,  the  court  will  not  usually  determine  it  on  mere  motion,  but  will 
leave  the  parties  to  settle  it  by  some  appropriate  suit,  meantime 
staying  the  execution  of  the  judgment  until  the  opportunity  for  such 
settlement  is  afforded:  Freeman  on  Judgments,  sec.  50;  Freeman  on 
Executions,  sec.  77,  Sometimes,  however,  the  court  wherein  the  judg- 
ment is  will  undertake  to  determine  the  question  on  motion  for  the 
entry  of  satisfaction  of  the  judgment,  and  by  this  proceeding  exe- 
cution will,  in  effect,  be  recalled  and  perpetually  stayed:  Itutland'a 
Admr.  v.  Pippin,  7  Ala.  409;  King  v,  Niiuick,  Si  Pa.  297;  Lewis  v. 
Linton,  207  Pa.  320,  56  Atl.  874. 

c.  When  the  Eight  to  Proceed  has  been  Barred  by  Bankruptcy  or 
Like  Proceedings. — Though  the  judgment  on  which  execution  is  sought 
or  has  issued  has  not  been  paid  or  satisfied,  yet  the  judgment  debtor 
may  have  been,  in  effect,  relieved  therefrom  through  the  operation 
of  proceedings  in  bankruptcy  or  insolvency.  If  so,  he  is  entitled  to 
an  order  perpetually  staying  the  execution  of  such  judgment  against 
him:  Telft  v.  Kuox,  37  Kan.  37,  14  Pac.  441;  Parks  v.  Goodwin,  1 
Mich.  35;  Williams  v.  Humphreys,  50  N.  J.  L.  500,  14  Atl.  583;  Whyte 
V.  McGovern,  51  N,  J.  L.  356,  17  Atl.  957;  Palmer  v.  Hutchins,  1 
Cow,  42;  Baker  v.  Taylor,  1  Cow,  165;  Bangs  v.  Strong,  1  Denio, 
619;  Graham  v.  Pierson,  6  Hill,  247;  Cornell  v.  Dakin,  38  N.  Y. 
253;  Monroe  v.  Upton,  50  N.  Y.  593;  Locheimer  v.  Stewart,  91  Tenn. 
385,  30  Am.  St.  Kep.  887,  19  S.  W.  21;  Zumbro  v.  Stump,  38  W. 
Va.  325,  18  S.  E.  443;  Board  of  Commrs.  v.  Piatt,  79  Fed.  567,  25  C. 
C,  A,  87;  In  re  Marshall  Paper  Co.,  95  Fed.  419;  Boynton  v.  Ball, 
121  U,  S.  457,  7  Sup.  Ct.  Eep.  981,  30  L.  ed.  985. 

d.  When  There  are  Equitable  Eeasons. — Though  a  judgment  has 
not  been  satisfied  in  any  manner  nor  the  judgment  debtor  relieved 
by  proceedings  in  insolvency  or  bankruptcy,  yet  there  may  be  cir- 
cumstances in  which  the  judgment  creditor  will  not  be  allowed  to 
proceed  by  execution,  either  because  his  so  doing  is  clearly  for  the 
purpose  of  unduly  harassing  the  defendant,  or  where  the  plaintiff 
has  in  some  manner  so  conducted  himself  that  he  is  estopped  from 
proceeding  by  execution  or  from  seeking  satisfaction  out  of  certain 
property.  In  either  event,  relief  may  be  had  by  a  pcrjietual  stay 
of  execution.  Thus,  if  the  plaintiff  has  prosecuted  successive  ac- 
tions on  judgments  based  on  tiie  same  demand,  and  there  ajipears 
to  have  been  no  reason  for  his  so  doing  otlicr  than  his  desire  to 
harass,  there  may  bo  a  perjx  tual  stay  of  execution  of  all  the  judg- 
ments, excepting  the  last:  Keeler  v.  King,  1  Barb.  390.  So,  where 
there  has  bron  a  course  of  ciealiiig  between  the  parties  atfected,  so 
that  to  permit  i)laintift'  to  proceed  by  execution  must  \vi>rk  fraud 
or  violation  of  an  express  agreinient  ur  accomplish  a  result  which 
he  is  eqnitalily  estopped  from  seiking,  t!ie  court  may  by  a  perju'tual 
stay  of  execution  prevent  the  inifjuitous  action  of  its  process:  Davis 
V.  Tiffany,  1  Hill.  012;  ^Velsh  v.  Tittswovt  li.  22  Iln^.v.  I'r.  47t;  Siuitli 
V.  Page,  15  Johns.  395;  Lansing  v,  Orcutt,  IG  Juims.  4;  iiarnsun  v. 
Soles,  6  Pa.  393, 
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III.     stays  other  than  Permanent. 

a.  The  General  Rule  Respecting. — Though  a  judgment  remains  in 
force,  and  there  is  no  suggestion  that  it  has  been  satisfied,  reasons 
may  exist  why  the  plaintiff  ought  not  to  be  permitted  to  enforce  it 
until  some  subsequent  time.  When  such  is  the  case,  the  court  may 
from  time  to  time  grant  stays  of  execution  corresponding  to  the 
exigency   and  obviating  all  inequitable  use   of   the  writ. 

b.  Stays  Pending  Some  Proceeding  Necessary  to  Determine  tho 
Right  to  Execution  or  the  Amount  Collectible. — If  the  judgment 
debtor  discloses  to  the  court  some  reason  why  the  judgment  should 
not  be  enforced  against  him  at  the  present  time,  or  in  full,  and 
offers  to  establish  the  allegations  made  by  him,  either  upon  the 
hearing  of  a  motion  in  the  cause,  or  by  a  resort  to  some  independent 
proceeding,  and  that  the  proceeding  by  execution  will  impair  his 
equities,  or  render  the  independent  proceeding  ineffective,  or  other- 
wise prejudice  him,  the  court  may  grant  a  reasonable  stay  of  exe- 
cution and  afford  him  an  opportunity  to  establish  his  claim  and  to 
escape  an  inequitable  use  of  the  writ:  Gravett  v.  Malone,  54  Ala.  19; 
Ex  parte  Burrill,  24  Cal.  350;  People  v.  Cloud,  3  111.  362;  Bass  v. 
Chambliss,  9  La.  Ann.  376;  Wilkson  v.  State,  12  Mo.  353;  Wiggin  v. 
Janvrin,  47  N.  H.  205;  Starr  v.  Schuyler,  3  Johns.  139;  Common- 
wealth V.  Magee,  8  Pa.  240,  44  Am.  Dec.  509;  Steere  v.  Stafford,  12 
E.  I.  131;  Wotton  v.  Parsons,  4  McCord,  368;  United  States  v.  Mc- 
Lemore,  4  How.  286,  11  L.  ed.  977.  Thus,  if  an  execution  has  is- 
sued for  costs  on  appeal,  and  the  defendant  disputes  the  amount 
of  such  costs  and  still  has  the  right  to  have  the  cost  bill  retaxed, 
the  writ  may  be  stayed  until  he  can  exercise  such  right  and  obtain 
such  retaxation:  Ex  parte  Burrill,  24  Cal.  350.  If  the  judgment  re- 
mains subject  to  some  pending  proceeding  by  which  it  may  be  an- 
nulled, or  its  amount  diminished,  the  writ  may  be  stayed  during  the 
pendency  of  such  proceeding:  Herrington  v.  Block,  98  Ga.  236,  25 
S.  E.  426.  Hence,  if  there  is  an  application  to  open  a  default  and 
permit  a  defense,  the  execution  may  be  stayed  until  the  application 
is  determined:  Pearce  v.  Miller,  201  111.  188,  66  N.  E.  221.  If  per- 
sonal property  which  is  subject  to  a  suit  in  replevin  is  levied  upon 
under  another  suit,  the  latter  may  be  stayed  until  the  determina- 
tion of  the  action  of  replevin:  People  v.  Superior  Court,  19  Wend. 
701.  If  there  is  a  claim  that  the  judgment  has  been  satisfied,  in 
whole  or  in  part,  the  execution  may,  as  we  have  already  shown,  be 
stayed  until  the  claim  can  be  presented  and  determined:  Ante,  II,  b; 
Lewis  v.  Linton,  207  Pa.  320,   56  Atl.  874. 

If  there  are  two  verdicts  or  judgments,  one  of  which  is  final  and 
the  other  contingent  on  a  second  trial,  a  stay  of  execution  may  be 
had  until  after  such  trial,  if  otherwise  the  judgment  to  be  obtained 
therein   might   be   made   ineffective:    Cozzens   v.   Hodges,   2   E.   I.   382. 

So  if  a  decree  is  for  the  sale  of  property  which  is  subject  to  the 
liens  of  divers  persons,  many  of  wliom  have  not  yet  obtained  judg- 
ment, the  court  may,  to  prevent  a  sacrifice  of  the  judgment  debtor's 
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interest,  and  to  avoid  the  expense  of  numerous  sales,  and  the  com- 
plication of  titles  likely  to  ensue,  temporarily  stay  execution  on  the 
first  judgment  until  the  other  claims  can  be  presented  and  also 
reduced  to  judgment:  Eaton  v.  Cleveland  etc.  Ry.  Co.,  41  Fed.  421. 
C.  In  Aid  of  Offsets. — If  the  defendant  has  a  setoff  which  he  is 
entitled  to  assert  notwithstanding  the  execution,  execution  thereon 
may  be  stayed  until  the  question  of  setoff  can  be  presented  and  ad- 
judicated, and  the  right  of  setoff,  if  thereby  established,  may  be 
made  available:  Markey  v.  Markey,  13  N.  Y.  Supp.  925;  Knox  v. 
Ilexter,  42  N.  Y.  Super.  Ct.  49G;  Stccre  v.  Stafford,  12  R.  I.  131; 
and  this,  though  the  judgment  against  which  the  right  is  sought 
has  been  aflirmed  on  appeal:  Blackburn  v.  Reilly,  48  N.  J.  L.  82,  2 
Atl.  817. 

d.  In  Aid  of  Garnishment  Proceedings. — As  the  result  of  proceed- 
ings in  garnishment,  a  debt  may  cease  to  be  payable  to  the  original 
'■reditor,  or  at  least  the  right  to  its  payment  may  pass  to  another 
person,  and  this  may  occur  after  it  has  been  reduced  to  judgment. 
The  staying  of  execution,  cither  temporary  or  permanent,  may  be 
necessary,  either  in  aid  of  garnishment  proceedings,  or  to  prevent 
such  proceedings  from  having  an  inequitable  operation.  In  either 
event,  the  court  from  which  the  writ  has  been,  or  may  be  issued, 
has  ample  authority  to  interpose  and  thereby  on  the  one  hand  to 
aid  its  orders,  judgment  or  process,  and  on  the  other  to  prevent  all 
abuse  thereof:  Crawford  v.  Slade,  9  Ala.  887,  44  Am.  Dec.  463; 
Belcher  v.  Grubb,  4  Har.  461;  Rightor  v.  Slidell,  3  Rob.  375;  Allen 
V.  Erie  City  Bank,  57  Pa.  129;  Weems  v.  Jennings,  2  Brev.  92; 
Early  v.  Rogers,  16  How.  599,  14  L.  ed.  1074;  but  the  writ  will  not 
be  stayed  wlion  this  course  is  not  necessary  for  the  protection  of 
tne  applicant,  or,  in  other  words,  when,  notwithstanding  the  en- 
forcement of  the  execution,  the  equities  of  all  parties  to  the  garnish- 
ment remain  unprejudiced  and  enforceable:  Montgomery  Gaslight 
Co.  V.  Merrick,  61  Ala.  534;  Brown  v.  Lowe,  5  La.  Ann.  34;  Foy  v. 
East  Dallas  Bank  (Tex.  Civ.  xVpp.),  28  S.  W,  137. 

e.  Arbitrary  Grants  of. — We  have  heretofore  and  elsewhere  re- 
ferred to  the  general  practice  of  granting  to  the  losing  party,  upon 
his  mere  request  and  without  the  disclosure  of  any  special  circum- 
stances, of  stays  of  execution,  for  no  other  reason  than  that  he  is 
not  yet  ready  to  comply  with  the  judgment,  or  perhaps  in  view  of 
proceedings  by  appeal  or  for  a  new  trial,  and  remarked  that  these 
stays  generally  result  in  delay  and  sometimes  in  the  defeat  of  jus- 
tice, and  that  the  courts  ouglit  to  be  very  cautious  in  granting  them, 
except  in  cases  where  the  ultimate  satisfaction  of  the  judgment  is 
assured.  We  added:  "Tiie  pout'r,  however,  to  giant  such  stays  of 
execution  is  everywhere  conct  dcil,  and  it  could  not  be  limited  by  the 
enactnunt  of  any  unvarying  rule  wit iioiit  t  lu-ountering  evils  of  greati  r 
magnitude  than  those  sought  to  ho  sujii'i't  ssed":  Froenian  on  Executions, 
sec.  32.  It  is  to  stays  thus  granted  that  we  apply  t hi' term  ■•ailj'trarv.'' 
Sustained  by  the   decisions  in  the  prineipal  case    (state   v.   CiLiiiouis, 
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37  Mont.  96,  ante,  p.  701,  94  Pac.  837,  95  Pac.  845),  we  now  venture 
to  affirm  that  they  are  no  longer  permissible;  or  at  least  that  they 
cannot  be  ordered  without  clearly  defying  established  law.  Before 
the  decisions  in  the  principal  case  other  courts  had  affirmed  in  gen- 
eral terms  the  right  of  a  successful  litigant  to  the  fruits  of  his  judg- 
ment, and  had  doubtless  intended  thereby  to  discountenance  the 
generally  prevailing  practice  of  staying  executions  merely  because 
the  applicant  wished  them  stayed  and  found  it  inconvenient  or  dis- 
agreeable to  have  them  enforced:  Liverniore  v.  Hodgkins,  54  Cal. 
637;  Vermont  M.  Co.  v.  Superior  Court,  99  Cal.  579,  34  Pac.  326; 
Halmes  v.  Dovey,  64  Neb.  122,  89  N.  W.  631;  Neel  v.  Bank  of 
Lewiston,  11  Pa.  17;  but,  so  far  as  we  are  aware,  nowhere  else 
has  the  question  been  presented  so  clearly  or  determined  so  unques- 
tionably and  satisfactorily  as  in  the  principal  case.  The  evil  is 
difficult  to  overcome.  The  trial  courts  are  inclined  to  accede  to  these 
requests  through  irresponsible  good  nature,  knowing  that  their  or- 
ders can  rarely  be  assailed  with  success,  because  before  any  ap- 
pellate or  revisory  action  can  be  obtained,  the  stays  must  have 
accomplished  their  object,  whether  erroneously  granted  or  not,  and 
whether  valid  or  void.  It  is  not  probable  that  such  an  order  is  or 
can  be,  absolutely  void,  and  even  if  void,  it  is  too  much  to  expect 
that  any  clerk  or  other  officer  will,  by  disregarding  it,  assume  the 
risk  of  punishment  for  contempt  of  court, 

IV.     What   Court   may   Direct. 

In  Louisiana,  it  has  been  held  that  a  court  having  jurisdiction 
over  the  parish  where  the  judgment  debtor  resides  may  stay  exe- 
cution of  a  judgment  rendered  against  him  in  another  parish:  Simp- 
sou  v.  Hope,  23  La.  Ann.  557;  but  this  position  is  not  ordinarily 
maintainable.  The  staying  of  execution,  when  not  the  result  of 
statutory  proceedings  giving  it  a  different  purpose,  or  of  apjiellate 
proceedings,  is  the  effort  of  a  court  to  prevent  what  it  deems  an 
abuse  of  its  own  process,  and  is,  hence,  not  to  be  directed  by  another 
court:  State  v.  Brophy,  38  Wis.  413.  Therefore,  it  w^as  said  in  this 
case  that  an  order  made  by  a  county  jutlge  staying  proceedings  un- 
der an  execution  issued  from  a  court  of  another  county  was  ab- 
solutely  void  and  constituted  no  justification   to   a  sheriff  obeying  it. 

A  court  excrcisin^r  appellate  jurisdiction  may  direct  what  judg- 
ment shall  be  entered  in  a  subordinate  court,  and  the  latter,  though 
the  judgintnt  so  directed  becomes,  in  contemplation  of  law,  its  judg- 
ment, has  no  power  by  stays  of  execution  to  nullify  or  seriously  re- 
tard the  action  of  the  a]>[)('llato  tribunal.  A  general  statement  in 
the  opinion  in  City  of  Marysvillc  v.  Burlianan,  3  Cal.  212,  favors  the 
conclusion  that  in  no  event  may  the  subordinate  court  stay  the  exe- 
cution of  a  judgment  directed  by  the  paraiudunt  aiipcllate  tribunal, 
and  this  must  be  true  wlicre  the  staying  of  a  writ  is  appareutly  in 
defiance  of  what  has  been  decided  or  ordered  by  the  hi^i'her  court, 
or  inconsistent  witli  what  has  hicw  detciinincd  by  it.  In  other  words, 
a    subordinate    court    cannot,    in    the    absaaied    exercise    of    its    power 
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to  stay  execution,  make  itself  the  controlling  tribunal.  There  may, 
nevertheless,  be  circumstances  justifying  or  even  requiring  it  to 
grant  stays  of  execution,  though  the  judgments  on  which  thoy  have 
been,  or  are  about  to  be,  issued  have  been  afTirmcd  or  directed  by 
an  appellate  court:  Blackburn  v.  Reilly,  48  N.  J.  L.  817. 

V.  Is  not  an  Appellate  or  Correctory  Proceeding. 
In  the  prosecution  of  appellate  or  correctory  proceedings  a  stay  of 
execution  often  becomes  proper  to  prevent  those  proceedings  from 
beiug  made  nugatory  by  the  actual  enforcement  of  the  judgment  before 
they  can  be  brought  to  bear  upon  it.  While  the  stay  may  aid  an 
appellate  proceeding,  it  is  not  to  be  used  as  a  substitute  for  it.  Hence, 
an  execution  will  not  be  stayed  on  the  ground  that  the  judgment  was 
erroneous,  or  that  the  defendant  had  a  good  defense  to  the  action. 
Except  when  a  stay  is  ordered  on  the  ground  that  the  judgment  is 
void,  it  can  be  justified  only  upon  facts  not  inconsistent  with  the 
judgment  and  which  may  be  established  without  ignoring  the  rule  of 
res  judicata,  or  which,  occurring  after  the  rendition  of  the  judgment, 
show  that  its  execution  has  taken  place,  or  that  the  right  thereto  has 
terminated  altogether,  or  ought  to  be  suspended  for  some  period: 
Marshall  v.  Gaudier,  21  Ala.  490;  Gravett  v.  Malone,  54  Ala.  19; 
Warren  v.  Chicago  etc.  By.  Co.,  122  Mo.  App.  254,  99  S.  W.  16;  Lewis 
v.  Linton,  204  Pa.  234,  53  Atl.  999.  Possibly  Campbell  v.  Bristol,  19 
Wend.  101,  is  not  altogether  reconcilable  with  this  rule,  for  here  th.'' 
jdaintiff  was  allowed  a  stay  of  an  execution  on  a  judgment  against 
him  for  costs,  on  showing  that  the  action  was  brought  in  his  name 
without  his  knowledge  or  authority  by  an  insolvent  attorney. 

VI.    Proceedings  for. 

Where  statutory  provision  has  been  made  for  the  staying  of  execu- 
tion and  the  proceedings  for  obtaining  such  stays,  no  doubt  the  steps 
designated  by  statute  ought  in  every  instance  to  be  pursued:  Piernas 
V.  Milliet,  10  La.  Ann.  286;  Wiley  v.  Woodman,  19  La.  Ann.  210; 
Jvi'.-ieh  V.  Lillibridge,  117  Mich.  242,  75  N.  W.  465;  Johnson  v.  Greve, 
CO  Mo.  App.  170;  Sales  v.  Woodin,  8  How.  Pr.  349;  Foard  v.  Alexander, 
(i4  N.  C.  69;  Erie  City  Bank  v.  Compton,  27  Pa.  195;  and  there  ara 
decisions  speaking  in  general  terms  of  stays  procured  without  com- 
plying with  the  statute  as  void:  Curran  v.  Abbott,  141  Ind.  492,  50 
Am.  St.  Eep.  337,  40  X.  E.  1091;  Sales  v.  Woodin,  8  How.  Pr.  349; 
Noel  V.  Scoby,  2  Heisk.  20;  ILilmes  v.  Mclndoe,  20  Wis.  C.37.  Bat 
unless  by  the  imperative  terms  of  some  controlling  statute,  a  diiTerent 
course  of  procedure  is  required,  we  apprehend  that  any  course  may  be 
adopted  which  calls  the  attention  of  the  court  to  its  desired  action  and 
the  grounds  therefor.  Hence,  wliile  the  application  may  be  upon 
formal  notice  or  order  to  show  cause,  sup^inrted  by  affidavits  or  other 
evidence,  still  if  the  court  sees  proper  to  aet  without  either,  we  know 
of  no  obstacle  to  its  doing  so,  and  no  suflieient  reason  for  declaring 
its  action  void.  The  informality  of  the  ajiplication,  and  the  fact  that 
it  was  heard  ex  parte,  may  be  employed  as  grounds  for  vacating  the 
Btay  order,  but  they   are   not   conclusive,  for  the   court   may  still  be 
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satisfied  that  its  action  was  neither  erroneous,  improvident  nor  void, 
and  hence  let  the  order  stand:  Morrill  v.  Seip,  26  Kan.  148. 

VII.     The  Effect  of  the  Order  for  and  the  Mode  of  Avoiding  It. 

Except  where  for  noncompliance  with  some  statute  an  order  staying 
execution  may  be  declared  void,  its  effect,  whether  correctly  or  erron- 
eously granted,  must  be  to  render  any  issuing  or  enforcement  of  an 
execution  while  the  stay  remains  in  force  improper,  and  a  sufficient 
ground  for  vacating  a  writ  so  issued  or  any  action  so  taken:  MerritC 
v.  Baker,  11  How.  Pr.  456;  Feagley  v.  Norbeck,  127  Pa.  238,  17  Atl. 
900;  or  holding  the  officers  acting  under  the  writ  not  entitled  to  its 
protection  when  sued  for  damages:  O'Donnell  v.  Mullin,  27  Pa.  199,  67 
Am.  Dee.  458;  Hopkinson  v.  Sears,  14  Vt.  494,  39  Am.  Dec.  236;  Belshaw 
V.  Marshall,  4  Barn.  &  Adol.  336;  Bleasdale  v.  Darby,  9  Price,  606;  or 
punishing  the  plaintiff  for  contempt  of  court:  McWilliams  v.  King,  32 
N.  J.  L.  24;  Hannott  v.  Farretteo,  Barnes,  376.  The  writ,  however, 
may  not  be  subjected  to  any  action  tending  to  vacate  it  or  any  levy 
or  sale  made,  or  other  act  done,  under  it.  Then  the  question  must 
arise  whether  the  writ  or  the  action  taken  under  it  is  void.  As  in 
most  other  controversies  where  the  question  of  void  or  voidable  is 
presented,  the  courts  have  not  agreed.  While  some  of  them  claim 
that  the  stay  order  absolutely  destroys  the  authority  to  issue  the  writ, 
and  hence  that  it  is  void:  Milliken  v.  Brown,  10  Serg.  &  E.  188;  yet 
the  very  decided  weight  of  authority  is  to  the  contrary:  Swiggart  v. 
Harber,  4  Scam.  364,  39  Am.  Dec.  418;  Oakes  v.  Williams,  107  111.  154; 
Shirk  v.  Metropolis  etc.  Ry.  Co.,  110  111.  661;  Bowman  v.  Tallman,  28 
How.  Pr.  482,  2  Robt.  632.  3  Robt.  633;  Lentilhon  v.  Mayor,  1  Code  R.,  N. 
S.,  Ill;  Stewart  v.  Stocker,  13  Serg.  &  R..  199,  15  Am.  Dec.  589; 
Wilkinson's  Appeal,  65  Pa.  189;  Beebe  v.  United  States,  161  U.  S.  104, 
16  Sup.  Ct.  Rep.  532,  40  L.  ed.  636. 

The  avoiding  the  effect  of  a  stay  order,  conceding  it  to  have  been 
improvidently  or  erroneously  granted,  is  often  difficult  or  practically 
impossible.  It  may  be  assailed  on  appeal  when  the  statute  gives  a 
right  of  appeal  against  all  orders  made  after  final  judgment:  Liver- 
more  V.  Hodgkins.  54  Cal.  637;  but  the  appellate  courts  are  not  inclined 
to  interpose  unless  there  is  an  entire  want  of  power  to  act  or  the  dis- 
cretion of  the  subordinate  court  has  undoubtedly  been  abused:  Granger 
V.  Craig,  85  X.  Y.  619;  and,  furthermore,  the  stay  must  generally 
expire  before  the  sluggish  appellate  arm  can  reach  it.  If  the  stay  wns 
granted  ex  parte,  tlie  most  obvious  method  of  seeking  to  avoid  the 
order  is  by  an  application  to  set  it  asiile.  which  api>lication  may,  in 
most  of  the  states  also  be  made  ex  parte,  and  an  appeal  may  be  taken 
from  the  refusal  to  vacate.  Tlie  practice  jiursued  in  the  principal  cas>', 
though  efficient,  was  unusual  and,  we  fear,  not  defensible.  It  was  by 
mandamus  to  compel  the  vacating  of  the  order:  State  v.  Cleinents,  37 
Mont.  9<^.  ante,  p.  701,  94  Pae.  S.'57.  95  Pae.  S45 ;  and  the  employment 
of  mandamus  as  an  appellate  proceeding  to  conijud  a  subordinate  court 
to  decide  a  question  in  any  particular  manner  is  to  us  novel,  however 
clearly  it  may  a[ipear  that  the  assailed  decision  finds  support  neither 
in  the  law  nor  in  the  evidence. 
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CARLSTON  V.  ST.  TAUL  FIRE  AND  MARINE  INSUR- 
ANCE COMPANY. 

[37   Mont.   118,  9t  Pac.   75C.] 

INSURANCE— Appraisement  of  Loss,  Right  of  the  Assured 
to  a  Hearing  Before  the  Appraisers. — Tf  api)rai.sers  unnrquainted 
with  tlie  property  are  selected  to  appraise  the  loss  resulting  from 
its  total  destruction,  notice  of  the  time  and  place  of  the  meeting 
of  the  appraisers  and  an  opportunity  to  the  parties  to  be  heard  are 
essential  to  the  validity  of  the  award,      (p.  720.) 

INSURANCE — Appraisement. — The  failure  to  give  the  assured 
a  hearing  is  not  cured  by  the  fact  that  he  appointed  one  of  the 
appraisers.  They  are  in  no  sense  the  agents  or  representatives  of 
the  parties  selecting  them.      (p.  721.) 

INSURANCE,  Award  Fixing  the  Amount  of  Loss,  When  not 
Binding  Because  of  the  Failure  to  Give  a  Hearing. — If  the  assured 
requested  the  appraisers  of  the  amount  of  the  loss  due  to  the  total 
destruction  of  the  assured  property  to  give  him  a  hearing  and  per- 
mit him  to  offer  testimony,  and  such  hearing  was  not  given,  the 
award  is  not  valid,  where  the  appraisers  had  no  personal  knowledge 
of  the  property  before  it  was  destroyed,     (p.  721.) 

Action  upon  an  insurance  policy.  Judgment  for  the  plain- 
tiff; the  defendant  appealed. 

Carpenter,  Day  &  Carpenter,  for  the  appellant. 

"Walsh  &  Nolan,  for  the  respondent. 

'^^  HOLLOWAY,  J.  This  is  an  action  to  recover  upon  a 
fire  insurance  policy.  The'  amended  complaint  contains  two 
causes  of  action.  The  first  alleges  the  making  of  the  contract 
of  insurance,  the  total  destruction  of  plaintiff's  dwelling-house, 
that  plaintiff  performed  all  the  conditions  of  the  contract  by 
her  to  be  performed,  and  that  no  part  of  the  amount  for 
which  the  building  was  insured  by  the  defendant  has  been 
paid.  The  second  cause  of  action  repeats  the  allegations  of 
the  first,  and,  in  addition,  alleges  that  pursuant  to  a  clause 
in  the  policy  the  plaintiff  and  defendant  undertook  to  have 
the  value  of  the  property  destroyed  ascertained  by  means  of 
a  board  of  appraisers,  consisting  of  A.  P.  Ross  and  J.  Crox- 
ford,  one  member  of  which  board  was  chosen  by  plaintiff,  and 
one  by  defendant.  To  avoid  the  effect  of  the  appraisement 
made  by  this  board  the  comj^laint  in  this  second  cause  of 
action  alleges:  "That  tlie  said  Ross  and  the  said  Croxford, 
in  making  said  pretended  appraisement  and  estimate,  did 
not  at  any  time  or  at  all  give  to  the  plaintiff,  in  any  man- 
ner or  at  all,  notice  of  any  meeting  of  said  appraisers  Ross 
and  Croxford  at  which  they  would  hear  any  claims  of  tiie 
plaintiff'  or  any  evidence  she  might  care  to  submit  to  tlieui, 
or  any  notice  whatt-ver,  or  to  give  to  the  plaintiff  any  op- 
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portiinity  whatever,  or  at  all,  to  present  any  evidence  or 
proof  fo  them  of  her  loss,  or  evidence  or  proof  of  the  condi- 
tion or  value  of  said  building  so  destroyed  by  fire,  or  any 
opportunity  to  present  any  proof  or  evidence  of  any  kind 
whatsoever  or  at  all,  althouprh  plaintiff  requested  notice  of 
any  meetinoj  of  said  appraisers  and  an  opportunity  to  pre- 
sent to  said  appraisers  evidence  in  said  •'^^  matter,  and  plain- 
tiff was  at  all  times,  and  still  is,  ignorant  of  any  meeting  of 
said  appraisers  for  the  purpose  of  considering  the  matter  re- 
ferred to  them,  or  to  hear  the  plaintiff  or  any  witnesses  on 
her  behalf  in  relation  thereto."  It  is  then  alleged  that  sub- 
sequent to  the  making  of  the  appraisement  by  the  board 
plaintiff  notified  the  defendant  that  she  would  not  be  bound 
thereby,  and  asked  for  a  new  appraisement,  which  was  re- 
fused. 

The  answer  to  this  complaint  admits  the  making  of  the 
contract  of  insurance  and  the  destruction  of  plaintiff's  build- 
ing, but  denies  that  the  building  was  of  a  value  exceeding 
$3,500,  and  admits  that  no  part  of  the  loss  has  been  paid; 
admits  that  the  question  of  the  value  of  the  building  was  sub- 
mitted to  appraisers  as  alleged  in  the  complaint.  It  is  then 
alleged  in  the  answer  that  the  appraisers  so  selected  met  and 
went  to  the  plaintiff's  place  of  residence  for  the  purpose  of 
making  an  appraisement,  of  which  plaintiff  had  knowledge; 
that  before  mailing  the  appraisement  plaintiff  discussed  with 
the  appraisers  the  character  of  the  building  destroyed,  and 
that  a  detailed  estim.ate  of  the  size  and  character  of  such 
building  and  it's  construction,  made  at  the  instance  of  plain- 
tiff, was  furnished  to  the  appraiser  selected  by  plaintiff; 
"that  plaintiff'  had  full  opportunity  and  advantage  to  com- 
municate to  the  said  appraisers  all  information  which  she 
desired  to  comnumicate  relative  fo  the  condition  and  value  of 
the  said  building."  It  is  alleged  that  the  appraisers  fixed 
the  value  of  the  building  destroyed  at  $3,532.25,  and  appor- 
tioned the  amount  of  loss  to  be  borne  by  defendant  at  $756.90, 
a  tender  of  whieh  amount  is  pleaded.  It  is  then  alleged  that 
the  plnintift"  refused  to  accept  the  same. 

The  cause  was  tried  to  the  court  sittincr  with  a  jury.  A 
verdict  for  plaintiff'  in  the  sum  of  $1,000  and  interest  was 
returned,  and  judgment  rendered  and  entered  thereon. 
From  the  judgment  and  an  order  denying  it  a  new  trial,  de- 
fendant appeals. 

The  assignments  of  error  relate  to  the  suffif'iency  of  the  com- 
plaint, to  the  giving  of  certain  instructions,  and  to  the  refusal 
^^-  of  the  ti-ial  court  to  give  certain  other  instructions  asked 
by  the  descendant;  but  in  their  belief  counsel  for  appellant 
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very  properly  say:  "These  several  specifications  of  error 
present  but  one  question,  viz.,  the  effect  of  the  award  as  made 
by  the  appraisers  of  the  value  of  the  property  destroyed  by 
fire."  It  appears  inferentially  that  there  was  other  insurance 
upon  the  building,  and,  if  plaintiff  was  bound  by  the  appraise- 
ment made,  then  it  may  be  assumed  that  the  apportionment 
of  the  loss  for  which  the  defendant  was  liable  was  correctly 
made. 

There  is  not  any  substantial  conflict  in  the  evidence.  The 
plaintiff  selected  Ross  as  one  of  the  appraisers,  and  the  de- 
fendant selected  Croxford,  of  Salt  Lake  City,  as  the  other. 
These  two,  being  able  to  agree,  constituted  the  board  of  ap- 
praisers. A.  P.  Stark,  the  attorney  for  the  plaintiff,  notified 
Ross  immediately  after  his  appointment  that  plaintiff  desired 
notice  of  the  time  and  place  of  meeting  of  the  appraisers  in 
order  that  he  (Stark)  might  present  plaintiff's  claim.  Ross 
was  not  a  witness  at  the  trial.  Croxford  testified  that  he  and 
Ross  met  at  Livingston,  and  went  to  plaintiff's  place  of  resi- 
dence, which  was  near  the  site  of  the  burned  building,  and 
that  "we  made  inquiries  of  Mrs.  Carlston.  She  took  us  out 
and  showed  us  the  debris  where  the  building  had  stood; 
showed  us  the  foundation  that  was  left.  From  what  was  left 
we  could  tell  the  dimensions  of  the  house."  He  testified  at 
first  that  a  request  to  present  testimony  before  the  appraisers 
was  not  made  of  him,  but,  when  asked  if  anything  was  said 
about  a  hearing  before  the  appraisers,  he  answered:  "I 
don't  know.     It  is  so  unusual  in  any  appraisement." 

The  plaintiff  testified  that  when  the  appraisers  were  at  her 
residence  they  did  not  discuss  with  her  the  question  of  the  con- 
struction or  value  of  the  building  which  had  been  destroyed ; 
that  they  did  not  visit  the  debris  or  measure  the  foundation  ;  ■ 
that  at  the  time  there  was  not  anything  left  of  the  woodwork 
but  a  piece  four  b}'  six  which  had  been  in  the  front  porch  ; 
that  some  of  the  debris  had  been  hauled  away;  that  brick  and 
mortar  from  the  walls  and  the  stone  walls  of  the  foundation 
were  there.  ^^^  She  testified  that  when  the  appraisers  came 
to  her  place  they  remained  in  the  front  part  of  her  dwcllin;^ 
while  she  was  preparing  their  dinner.  She  said  furtlier: 
"When  the  dinner  was  over,  I  thought  they  were  going  to  talk 
about  the  house,  but  they  pulled  right  out  to  town.  AVhen 
they  were  going  away,  I  asked  them  if  I  should  come  to  town 
with  them.  They  said  it  was  not  necessary,  because  they  could 
not  take  the  matter  up  for  two  or  three  days.  They  never 
measured  the  foundation,  and  didn't  make  any  appraisement 
there.     I  mistrusted  there  Wiis  something  wrong,  so  I  went 
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into  Livingston  the  next  morning,  and  I  caught  the  Salt  Lake 
man  as  he  was  going  to  the  train  the  next  morning  between 
10  and  11  o'clock  at  Livingston.  I  asked  him  about  the  esti- 
mate, and  he  says,  'You  will  find  out  from  Mr.  Ross.'  He 
says  he  was  in  a  hurry  to  go.  I  went  to  see  Mr.  Ross  then, 
and  he  said  they  had  arrived  at  a  result,  and  he  said  he  had 
no  estimate  made  out.  I  asked  him  to  give  me  an  estimate 
in  writing,  and  he  said  he  hadn't  made  it  out,  but  if  I  would 

wait  till  the  next  day  he  would  fix  it  for  me I  told  Mr. 

Croxford  wlien  he  was  at  the  ranch  that  I  wanted  to  introduce 
witnesses,  and  he  told  me  there  was  time  enough  to  bring  them 
in.  I  followed  them  out  of  the  house,  and  I  told  them  I 
wanted  to  produce  evidence,  and  he  said  it  was  time  enough 

to  come  the  next  day I  could  have  brought  men  before 

the  appraisers  that  worked  on  the  house  and  helped  to  build 
it.  There  was  another  neighbor  by  the  name  of  Kauffman  I 
wanted  to  bring  before  the  appraisers.     He  knew  how  the 

house  was  built They  haven't  got  windows  enough  in 

their  estimate.  I  just  know  there  is  a  lack  of  everything  there. 
If  I  could  have  appeared  before  the  appraisers  that  day  when 
they  were  on  the  ground,  I  could  have  brought  two  neighbors 
(one  of  them  helped  to  build  the  house),  and  I  could  have  ex- 
plained myself  what  kind  of  material  was  in  the  house  and  the 
number  of  windows  and  doors.  Ross'  list  does  not  contain  a 
correct  statement  of  the  various  kinds  of  materials  used  in  the 
house.  It  is  incorrect  in  that  we  had  twenty  windows  in  the 
house,  and  I  believe  he  has  got  ^'^  ten  or  eleven.  AYe  had 
wide  stairs  and  doors,  and  he  has  got  doors  of  the  cheapest 
kind  in  there."  She  further  testified:  "I  told  ]Mr.  Ross 
about  the  building,  all  I  could.  I  asked  him  if  ]\Ir.  Horn- 
beck's  figures  were  right,  and  he  looked  all  the  figures  over 
and  he  says,  'He  hasn't  got  the  fi^'ures  high  enough.'  lie  said 
he  couldn't  built  the  house  for  that  money." 

Plaintiff  also  introduced,  as  a  witness  in  her  behalf.  F.  S. 
Hornbeck,  an  architect  and  builder  at  Livingston,  who  had 
seen  the  building  while  it  was  standing,  and  who  spent  two 
days  at  plaintilf's  residence  viewing  the  ruins,  making 
measurements,  and  making  diagrams  and  drawings  from 
which  he  interrogated  the  plaintiff  as  to  the  plans  of  the  house 
and  the  materials  used  in  its  construction.  Based  upon  the 
information  he  received.  Hornbeck  made  a  detailed  statement 
of  the  materials  neces.sary  to  be  used  in.  and  the  cost  of,  re- 
producing the  building.  His  estimate  of  tlie  value  of  the 
building  Ix^fore  its  destruction,  based  upon  his  statement  of 
the  cost  of  rei)r()ducing  it,  was  $5,236.2-1.    A  copy  of  his  Cati- 
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mate  was  furnished  to  C.  M,  Day,  a  builder  at  Livingston, 
who,  at  the  instance  of  the  agent  of  defendant,  also  made  a 
detailed  estimate  of  $3,695.43  as  the  cost  of  reproducing  the 
building.  Concerning  ]Mr.  Day  the  plaintiff  testified:  "Mr. 
Day  did  not  come  down  to  the  ranch.  lie  figured  my  house  at 
one-story,  and  I  told  him  it  was  two.  lie  said  he  did  not  know 
it  had  two  stories." 

Ross,  one  of  the  appraisers,  made  out  an  itemized  list  for 
the  appraisers  of  the  materials  necessary  to  be  used  in,  and  the 
cost  of,  reproducing  the  building,  and  from  that  the  appraisers 
estimated  the  value  of  the  building  before  its  destruction  at 
$3,532.25.  So  far  as  this  record  discloses,  the  only  informa- 
tion which  the  appraisers  had  upon  which  to  make  their  esti- 
mate or  appraisement  was  (a)  IIornl)eck's  estimate;  (b) 
Day's  estimate;  and  (c)  such  information,  if  any,  as  they 
gained  from  their  visit  to  plaintiff's  premises.  That  the  ap- 
praisers did  not  follow  the  Hornbcck  or  the  Day  estimate 
either  in  regard  to  the  quantity  or  quality  of  the  materials 
will  be  made  apparent  by  a  few  illustrations: 

126  Day's  Apprnis- 

Hornbeck'a  Esti-         ers'  Ksti- 

Estimate.  mate.  mate. 

Dimension  lumbor,   foot 19^99  14.834  10,767 

Flooring,                       " 3,140  2.SnO  2,50(J 

Shingles,   number     2-1,000  23,000  18,000 

Windows,       "            20  19  16 

Wainscot,  value $106.20  $90.72  $70.60 

Flooring,       "      219.80  182.00  137.50 

Painting,       "      263.95  237.00  192.00 

With  these  facts  before  us,  including  the  fact  that  the  ap- 
praisers declined  to  grant  the  plaintiff  a  hearing,  we  are  called 
upon  to  answer  the  only  question  propounded  by  counsel  for 
the  appellant:  "What  was  the  effect  of  the  award  as  made  by 
the  appraisers?  In  the  first  place,  it  is  suggested  by  counsel 
for  appellant  that  no  useful  purpose  would  have  been  served 
by  granting  a  hearing  to  the  plaintiff,  since  she  had  told  Ross, 
one  of  the  appraisers,  all  she  knew  about  the  building,  and 
had  furnished  the  appraisers  with  Ilornbeck's  detailed  esti- 
mate; but  it  may  be  said  in  reply  that  the  appraisers  did  not 
follow  Ilornbeck's  estimate  either  as  to  the  quantity  or  quality 
of  the  materials,  and  altliough  plaintiff  herself  had  told  Ross 
all  she  knew  of  the  building,  it  is  not  apparent  that  she  knew 
much  about  it.  She  purchased  the  building  after  its  construc- 
tion. She  does  say  that  she  could  have  produced  the  evidence 
of  witnesses  who  knew  how  the  house  was  built,  some  of  whom 
worked  ou  its  construdiou. 


720  American  State  Reports,  Vol.  127.  [Mont. 

The  cases  cited  by  counsel  may  fairly  be  said  to  fall  within 
one  of  three  classes,  and  these  may  be  easily  illustrated:  1. 
If  the  appraisers  had  been  sent  to  estimate  the  value  of  plain- 
tiff's building  before  its  destruction,  then,  being  experts — ex- 
perienced builders — it  is  easy  to  understand  that  a  hearing 
would  have  been  useless ;  for  the  appraisers  could  have  made 
exact  measurements  of  the  size  of  the  building,  and  could  have 
observed  and  determined  the  character  and  quantity  of  the 
materials  used  in  its  construction.  Under  such  circumstances 
the  authorities  are  practically  uniform  in  holding  that  a  hear- 
ing need  not  be  granted.  A  typical  case  of  this  class  is  James 
V.  Schroeder,  61  Mich.  28,  27  N.  W.  850.  2.  Or,  suppose 
^^®  that  the  building  had  been  only  partially  destroyed,  and 
sufficient  of  it  remained  to  disclose  to  the  appraisers  the  size, 
general  character  of  architecture,  and  the  quantity  of  the  ma- 
terials used  in  its  construction,  then  the  same  rule  as  stated 
above  would  apply,  and  for  the  same  reasons.  3.  The  cases  of 
this  class  are  practically  uniform  in  holding  that  it  is  a  general 
rule  that  in  cases  where  the  appraisers,  unacquainted  with  the 
property,  are  selected  to  estimate  a  loss  arising  from  the  total 
destruction  of  the  property,  notice  of  the  time  and  place  of  the 
meeting  of  the  appraisers,  and  an  opportunity  to  the  parties 
to  be  heard,  are  essential  to  the  validity  of  the  award.  See  4 
Cooley's  Briefs  on  Insurance,  36-18,  where  the  cases  are  col- 
lected. The  reason  for  this  rule  will  appear  at  once.  In  Conti- 
nental Ins.  Co.  V.  Garrett,  125  Fed.  589,  60  C.  C.  A.  395, 
it  is  said:  "In  the  present  case  the  arbitrators  were  to  ascer- 
tain and  appraise  the  sound  value  of  a  brick  dwelling  which 
had  been  so  completely  destroyed  by  fire  as  that  substantially 
nothing  remained  of  the  Avoodwork,  inside  or  out.  The  walls 
themselves  were  in  part  fallen.  Thus  a  mere  examination  of 
the  premises  could  not,  on  the  evidence  in  this  record,  have 
informed  them  as  to  the  character  of  the  finishing  of  the  in- 
terior work  and  its  condition  before  the  fire.  The  appraisers 
were  experienced  contracting  builders;  but',  -without  some  evi- 
dence, how  was  it  possible  for  them  to  know  the  sound  value 
or  the  loss  and  damage?  Under  such  circumstances,  ap- 
praisers siiould  give  notice  to  both  parties  of  the  time  and 
place  of  hearing,  and  ro(|uire  evidence  in  respect  of  facts 
wliich  tlicy  could  not  otlierwise  know." 

Of  course,  if  the  pri^pcrty  owner  has  already  given  to  the 
appraisers  all  the  pertinent  information  he  possesses  or  is  able 
to  prdduee.  he  cannot  be  lieard  to  complain  ;  likewise  he  might 
expressly  waive  notice  (Vincent  v.  German  Ins.  Co.,  120  Iowa, 
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272,  94  N.  W.  458),  or  by  implication  be  deemed  to  have 
waived  notice,  and  other  circumstances  might  arise  which 
would  obviate  the  necessity  of  giving  such  notice :  Stout  v. 
Phoenix  Assur.  Co.,  65  N.  J.  Eq.  566,  56  Atl.  691.  But  none 
of  these  circumstances  ^^"^  militate  against  the  rule  itself.  Of 
course,  if  the  plaintiff  in  this  instance  had  actually  been  given 
an  opportunity  to  be  heard,  her  mere  statement  that  she  de- 
sired to  call  witnesses  and  offer  testimony  would  not  have 
been  sufficient:  Van  Winkle  v.  Continental  Fire  Ins.  Co.,  55 
W.  Va.  286,  47  S.  E.  82 ;  Stemmer  v.  Scottish  etc.  Ins.  Co.,  33 
Or.  65,  49  Fac.  588,  53  Pac.  498.  But  no  matter  what  prepara- 
tion she  had  made  to  present  her  case,  if  she  was  not  given  the 
opportunity  to  be  heard,  her  efforts  would  not  have  availed 
her. 

"We  adopt  the  language  of  Chancellor  Kent  in  Underbill  v. 
Van  Cortlandt,  2  Johns.  Ch.  (N.  Y.)  339,  as  follows:  "The 
decision  by  arbitration  is  the  decision  of  a  tribunal  of  the  par- 
ties' own  choice  and  election.  It  is  a  popular,  cheap,  con- 
venient and  domestic  mode  of  trial,  which  the  courts  have 
always  regarded  with  liberal  indulgence.  They  have  never 
exacted  from  these  unlettered  tribunals — this  rusticum  forum 
— the  observance  of  technical  rule  and  formality.  They  have 
only  looked  to  see  if  the  proceedings  were  honestly  and  fairly 
conducted,  and,  if  that  appeared  to  be  the  case,  they  have  uni- 
formly and  universally  refused  to  interfere  with  the  judgment 
of  the  arbitrators."  But  we  also  assert  that  it  is  a  general 
rule  that  the  appraisers  cannot  arbitrarily  fix  a  valuation 
upon  property  without  regard  to  the  character  of  the  prop- 
erty, and  this  upon  the  plainest  principles  of  reason. 

There  is  not  any  force  in  the  suggestion  that  plaintiff  can- 
not complain  since  she  herself  selected  one  of  the  appraisers. 
The  appraisers  are  not  in  any  sense  the  agents  or  representa- 
tives of  the  parties  who  select  them :  Connecticut  Fire  Ins. 
Co.  v.  Cohen,  97  Md.  294,  99  Am.  St.  Ptep.  445,  55  Atl.  675. 

We  think  the  present  case  falls  squarely  within  the  rule  an- 
nounced in  the  third  class  of  cases  above.  There  was  not  any- 
thing left  of  the  building  from  which  the  appraisers  could 
have  ascertained  its  value.  The  plaintiff  demanded  a  hearing, 
and  was  denied  it.  She  had  evidence  which  she  desired  to 
offer,  and  the  appraisers  should  have  given  her  the  opportunity 
to  fairly  present  her  claim.  Under  the  facts  disclosed  by  this 
^^  record  we  think  the  award  was  not  binding  upon  her. 
There  was  sufficient  evidence  of  the  value  of  the  building  to 
go  to  the  jury. 

Am.  St.  Reo..  Vol.  127 — 46 
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We  find  no  error  in  the  record.    The  judgment  and  order 
are  affirmed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Smith  concur. 


A  Board  of  Ecferees  Provided  for  Under  a  Policy  of  Fire  Insurance 
to  arbitrate  a  question  of  loss  is  a  quasi  court,  subject  to  the  prin- 
ciples governing  common-law  arbitration.  The  board  cannot  seek 
evidence  secretly,  and  determine  the  amount  of  loss  by  reason  of 
such  personal  knowledge:  Christianson  v.  Norwich  Union  etc.  Ins. 
Soc,  84  Minn.  526,  87  Am.  St.  Rep.  379.  And  if  the  insured  attempts 
to  enforce  a  stipulation  for  arbitration  oppressively,  or  in  bad  faith, 
he  will  be  deemed  to  have  waived  its  benefit:  Continental  Ins.  Co. 
V.  Vallandingham,  116  Ky.  287,  105  Am.  St.  Rep.  218;  Providence 
Washington  Ins.  Co.  v.  Wolf,  168  Ind.  690,  120  Am.  St.  Rep.  395. 

When  the  Amount  of  a  Loss  is  Submitted  to  Appraisement,  an  ap- 
praiser is  not  the  agent  of  the  party  nominating  him,  so  that  he  can, 
without  the  co-operation  or  connivance  of  that  party,  dei)rive  him  of 
the  fruits  of  his  insurance  by  inaction  or  bad  faith:  Connecticut 
Fire  Ins.  Co.  v.  Cohen,  97  Md.  294,  99  Am.  St.  Eep.  445. 


LINDSAY  &  CO.,  LIMITED,  v.  MONTANA  FEDERATION 

OF  LABOR. 
[37  Mont.   264,  96  Pac.   127.] 

DEFINITION  OF  BOYCOTTING.— The  word  "boycott"  does 
not  necessarily  signify  that  the  doers  employ  violence,  intimidation 
or  other  unlawful  coercive  means;  but  it  may  be  correctly  used  in 
the  sense  of  the  act  of  a  combination  in  refusing  to  have  business 
dealings  with  another  until  he  removes  or  ameliorates  conditions 
which  are  deemed  inimical  to  the  welfare  of  the  members  of  the 
comliination,  or  of  some  of  them,  or  grants  concessions  which  are 
deemed  to  ninke  for  that  purpose,      (pp.  727,  728.) 

CONSPIRACY  to  Do  Act  Which  is  Unlawful  if  Done  by  One 
Person  Only. — .\u  act  perfectly  lawful  when  done  by  one  pers^in 
does  not  become  criminal  when  done  by  two  or  more  acting  in  con- 
cert, on  the  theory  that  the  concerted  action  amounts  to  a  con- 
spiracy,     (p.  728.) 

A  CONSPIRACY  is  a  Combination  of  two  or  more  persons  by 
some  concerted  action  to  accomplisli  a  criminal  or  unlawful  purj)ose, 
or  to  arcoiiii'Hsh  a  purpose  not  in  itself  criminal  or  unlawful  by  crim- 
inal or  unla'.vful  means,      (p.   728.) 

LABOR  ORGANIZATION'S  Right  to  Boycott.— A  labor  organ- 
ization may  employ  a  boycritt  as  herein  defined  in  furtherance  of  the 
objects  of  its  existence.  If  the  means  employed  to  enfdrce  the  boy- 
cott are  illegal,  its  members  become  amenable  to  the  proceedings  of 
tlie  law.  Otherwise  the  courts  are  powerless  to  render  assistance 
to  a  person  or  firm  boycotted,  although  financial  loss  results  as  a 
direct  consequence,      (p.  730.) 

BOYCOTT  —  Ii7juries  Which  may  be  Inflicted  by. —  Injury 
means  damage  resulting  from  a  violation  of  a  legal  right,  and,  un- 
less a  legal  right  is  violated,  the  act  complained  of  is  not  wrongful 
nor  actionable,      (p.  730.) 

BOYCOTT — Publishing  Statement  that  Person  or  Firm  is  Un- 
fair.— An  Injunction  will  not  Issue  to  prcVLUt  a  labor  organization, 
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though  it  and  its  membors  are  insolvent,  from  publishing  a  circular 
stating  that  a  designated  business  house  is  unfair,  and  calliiif^  upon 
all  laboring  men  and  all  persons  in  sympathy  with  organi/.fd  labor 
not  to  patronize  such  house,  where  the  constitution  of  the  state 
declares  that  no  law  shall  be  passed  impairing  freedom  of  speech, 
that  every  person  shall  be  free  to  speak,  write  or  ])ublish  whatever 
he  will  on  any  subject,  being  responsible  for  all  abuse  of  that  lib- 
erty,    (p.  731.) 

Suit  ajjainst  the  Montana  Federation  of  Labor  and  others 
praying  for  an  injunction.  An  injunction  liavint?  issued,  the 
defendants  moved  for  its  dissolution,  and  the  motion  being 
denied,  appealed. 

Walsh  &  Nolan  and  Harry  A.  Groves,  for  the  appellant. 
O.  F.  Goddard,  for  the  respondent. 

*^^  HOLLOWAY,  J.  This  action  was  commenced  by  Lind- 
say &  Co.,  Limited,  a  domestic  corporation,  having  its  principal 
office  or  place  of  business  at  Helena,  with  branch  offices  and 
places  of  business  at  Billings  and  Great  Falls,  in  this  state,  and 
engaged  in  conducting  the  business  of  wholesale  fruit  and  prod- 
uce merchants  at  those  places,  against  the  Montana  Federa- 
tion of  Labor,  the  Yellowstone  Trades  and  Labor  Assembly, 
Billings  Clerks'  Protective  Union,  certain  officers  of  these 
associations,  and  others  to  secure  an  injunction  restraining  the 
defendants  from  certain  acts  alleged  to  have  been  com- 
mitted by  them  and  threatened  to  be  continued.  Upon  the 
verified  complaint  a  temporary  injunction  was  issued.  The 
defendants  above  named  appeared  by  answer,  which  denies 
the  allegations  of  the  complaint  material  to  this  controversy, 
and  upon  such  answer  and  oral  testimony  to  be  offered  moved 
the  court  to  dissolve  the  injunction.  After  a  hearing  the 
injunction  was  dissolved  as  to  defendants  Joy  and  Doody, 
and  modified  by  striking  out  a  portion  of  one  sentence,  and, 
with  the  modiiications  thus  made,  the  motion  was  denied, 
-*^^  and  the  injunction  continued  in  force  against  the  re- 
maining answering  defendants.  As  modified,  the  injunction 
is  as  follows : 

"You  are  hereby  restrained  and  enjoined,  until  the  further 
order  of  this  court,  or  the  judire  thereof,  from  in  any  manner, 
directly  or  indirectly,  interfering  with  or  obstructing  tlie  ])usi- 
ness  of  plaintiff  in  the  city  of  J^illirigs  and  the  tmvn  of  I^ear 
Creek,  or  in  any  nuniner  interfering  with  any  of  the  ])atrr>ii.s 
of  the  plaintilf  from  tradins^  or  dealing  with  the  plaititiii'.  ^'V 
by  threats,  abuse,  intimidation,  or  otlier  nioMiis  ralcuhil'^l  "V 
intended  to  interfere  with  the  said  bu.siiie>s  of  the  nlniniitV; 
from  declaring  the  phnntilf  unfair,   or  from   boyeMiin.g  the 
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plaintiff  or  from  printing,  publishing,  circulating,  posting,  or 
distributing  any  circulars,  posters,  handbills,  or  other  written 
or  printed  matter  containing  opprobrious  or  injurious  epithets 
against  said  plaintiff  or  its  business;  from  interfering  with, 
intimidating,  boycotting,  molesting,  or  threatening  in  any 
manner  the  patrons  or  customers  of  the  plaintiff,  or  any  other 
person  or  persons,  with  the  purpose  of  inducing  them  not  to 
deal  with  or  do  business  with  the  plaintiff,  and  from  giving 
any  directions  or  orders  to  committees,  associations,  unions,  or 
any  of  their  officers  or  members,  or  otherwise,  for  the  perfor- 
mance of  any  act  in  this  complaint  mentioned,  or  in  any  man- 
ner obstructing  or  interfering  with  the  regular  operations 
and  the  conduct  of  the  business  of  the  plaintiff,  and  from  in 
any  way  or  manner  threatening,  intimidating  or  interfering 
with  the  plaintiff  or  any  of  its  officers,  agents,  or  employes  in 
the  conduct  of  the  plaintiff's  business,  or  in  the  discharge  of 
the  duties  of  any  such  officers,  agents,  or  employes."  From 
the  order  refusing  to  dissolve  the  injunction  this  appeal  was 
taken. 

For  the  purpose  of  this  decision  the  allegations  of  the  com- 
plaint need  not  be  referred  to  at  length.  We  are  not  called 
upon  to  determine  the  propriety  of  issuing  the  injunction  in 
the  first  instance.  The  question  for  our  decision  is:  Should 
the  injunction  have  been  continued  in  force  after  the  hearing 
on  the  motion  to  dissolve  was  had?  And  the  answer  to  this 
must  depend  upon  the  facts  disclosed  at  such  hearing. 
Stripped  of  all  useless  ^^'-^  verbiage,  these  facts  appeared: 
That  some  time  prior  to  October,  1907,  Lindsay  &  Co.  had 
been  declared  unfair  by  the  Miners'  Union  and  Trades  As- 
sembly in  Helena,  and  this  action  had  been  indorsed  by  the 
Montana  Federation  of  Labor,  and  circulars  announcing  the 
fact  had  been  sent  to  labor  organizations  throughout  the  state. 
On  October  25,  1907,  the  Yellowstone  Trades  and  Labor  As- 
sembh%  upon  information  received  of  the  action  taken  in 
Helena,  passed  a  resolution  which  declared  Lindsay  &  Co.  un- 
fair, and  referred  the  matter  to  the  grievance  committee  of 
that  organization  to  advise  the  public  of  the  action  taken. 
Acting  upon  the  authority  thus  given,  the  grievance  com- 
mittee caused  to  be  published  and  circulated  among  the 
business  houses  and  elsewhere  in  Billings  circulars,  of  which 
the  following  is  a  copy: 

"UNFAIR. 

"All  laboring  men  and  those  in  sympathy  with  organized 
labor  are  requested  not  to  patronize  Lindsay  &  Co.,  who  are 
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engaged  in  the  wholesale  fruit  business,  also  distributers  for 
cigars  and  vegetables  of  all  kinds  in  Billings  and  vicinity,  as 
they  are  are  unfair.  "We  urge  the  retail  merchants,  laboring 
men,  and  all  who  are  in  sympathy  with  organized  labor  to 
place  themselves  in  position  to  patronize  friendly  wholesalers. 
We  further  desire  to  call  attention  to  the  fact  that  Lindsay  & 
Co.  are  operating  peddling  wagons  throughout  this  city,  and 
we  ask  the  people  to  guard  against  patronizing  these  wagons. 
We  ask  this  for  your  own  protection  and  the  protection  of 
organized  labor, 

"[Signed]     YELLOWSTONE  TRADES  AND  LABOR 
ASSEMBLY." 

That  immediately  after  the  adoption  of  the  resolution  and 
the  publication  of  this  circular  a  large  number  of  retail  deal- 
ers in  Billings,  who  had  theretofore  purchased  goods  from 
the  plaintiff  company,  ceased  to  do  business  with  the  concern, 
with  the  result  that  the  business  of  the  company  at  Billings 
was  practically  paralyzed,  and  great  financial  loss  resulted. 
As  stated  by  the  witness  Vaughan  for  plaintiff:  "We  have 
lost  patronage  ^"^^  from  these  merchants  on  account  of  being 
unfair.  A  circular  printed  and  sent  around.  There  is 
no  other  cause."  Another  witness  for  the  plaintiff  testified 
that  at  a  meeting  of  the  Clerks'  Union  in  Billings  early  in 
November,  1907,  the  defendant  Pairgrieve  made  the  state- 
ment that  "they  had  Lindsay  &  Co.  on  the  unfair  list,  and 
they  had  him  where  they  wanted  him,  and  he  believed  it  was 
a  good  thing  to  leave  him  there."  Fairgrieve  testified  that  he 
did  not  remember  making  any  such  statement.  However,  this 
is  immaterial  to  a  consideration  of  the  matter  before  us. 
From  these  facts  we  are  to  determine  the  question :  Should 
the  injunction  have  been  dissolved?  It  is  to  be  observed 
that  only  two  acts  of  any  consequence  are  shown  to  have  been 
committed  by  the  defendants:  (1)  They  declared  Lindsay 
&  Co.  unfair,  or,  in  the  language  of  respondent,  boycotted  the 
company;  and  (2)  they  published  the  circular  set  forth 
above,  that  is,  they  caused  it  to  be  printed  and  circulated. 

The  injunction,  as  modified,  is  very  sweeping  in  its  terms, 
and  in  that  form  could  not  be  justified  by  any  possible  state 
of  facts;  but  assuming  that  it  was  continued  for  the  purpose 
of  preventing  the  continuance  in  force  of  the  boycott,  and  for 
the  purpose  of  preventing  a  repetition  of  the  publication  of 
the  circular  or  a  similar  one — although  there  is  not  any  evi- 
dence of  any  threat  or  purpose  on  the  part  of  the  defendants 
or  any  of  them  to  repeat  that   act — we   may   consider  the 
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question  presented  to  us  by  reference  to  these  two  principal 
acts  mentioned. 

1.  Does  the  continuance  in  force  of  the  resolution  of 
October  25,  1907,  amount  to  such  an  invasion  of  plaintiff's 
rights  as  will  warrant  the  interposition  of  a  court  of  equity 
by  injunction?  To  determine  this  question  requires  a  brief 
reference  to  the  policy  pursued  by  courts  and  legislative 
bodies  toward  labor  organizations,  and  the  conflicts  which 
have  arisen  between  such  organizations  and  the  employers  of 
labor. 

If  we  accept  the  report  in  Rex  v.  Journeymen  Tailors,  8 
Mod.  11,  as  correct,  it  was  held  in  that  case  that  the  precon- 
certed refusal  of  certain  workingmen  to  continue  their  em- 
ployment, even  though  their  object  was  to  secure  an  advance 
in  wages,  constituted  ^"^^  a  criminal  conspiracy,  which  was 
an  indictable  offense  at  common  law,  although  the  same  act 
done  by  only  one  individual  would  not  have  been  unlawful. 
But  by  Statutes  38  and  39  Victoria,  chapter  86,  the  right  of 
laboring  men  to  organize  for  their  mutual  protection  and 
benefit  is  directly  recognized  in  Great  Britain.  Whatever 
may  have  been  the  attitude  of  the  courts  and  legislative 
bodies  in  this  country  toward  labor  organizations  in  the  past, 
it  is  sufficient  for  our  purpose  to  know  that  the  right  of 
workingmen  to  organize  for  the  improvement  of  their 
industrial  condition  is  now  generally  admitted.  The  great 
diversity  of  opinions  among  the  courts  has  arisen  over  a 
consideration  of  the  question :  What  means  may  trade  unions 
employ  to  further  the  objects  of  their  organizations?  It  is 
well  known  that  the  means  frequently  employed  are  the 
strike  and  the  boycott,  and  as  an  incident  of  each,  picketing, 
the  use  of  placards  and  banners  and  the  publication  of  cir- 
culars. 

It  is  insisted  by  the  respondent  company  that  the  defend- 
ants organized  a  boycott  of  plaintiff's  business  by  agreeing 
among  themselves  and  with  other  members  of  organized  labor 
to  withhold  their  patronage  from  the  plaintitf  company,  and 
they  undertook  by  coercion  to  compel  the  retail  dealers  of 
Billings  and  others  to  likewise  withdraw  their  patronage; 
that  the  resolution  of  October  25,  1907,  was  intended  and 
understood  by  the  defendants  to  express  the  object  of  their 
preconcerted  design;  and  that  the  publication  of  the  circular 
was  for  the  purpose  of  intimidating  the  retail  dealers  and 
others.  We  think  it  may  fairly  be  said  to  have  been  shown 
by  the  evidence  that  upon  the  adoption  of  the  resolution  of 
October   25th,    and   upon   the   intelligence    of    that    action 
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becoming  general  among  the  union  men  there,  it  was  under- 
stood among  those  men  that  they  would  not  patronize  Lindsay 
&  Co.  while  the  interdict  was  in  force,  and  would  not  pat- 
ronize anyone  who  did  patronize  tliat  comjKuiy,  and  that  th(^y 
expected  that  all  retailers  and  others  in  sympathy  with  their 
organizations  would  cease  trading  with  the  plaintiff  company. 
a72  Whether  the  acts  done  by  the  dei'endants  constituted 
a  boycott  of  course  depends  entirely  upon  the  definition  of 
that  term  which  may  be  adopted.  The  most  casual  observa- 
tion will  disclose  that  scarcely  any  two  courts  treating  of  the 
subject  formulate  the  same  definition.  In  fact,  the  growth 
and  development  of  the  country,  the  influence  of  science  and 
invention  on  the  mode  of  conducting  business,  and  many 
other  causes  have  combined  to  change  materially  the  relation 
of  employer  and  employe,  and,  as  consetiuent  upon  it,  the 
meaning  of  the  terms  employed  at  the  time  Captain  Bo^'cott 
was  literally  sent  to  Coventry  by  the  tenants  of  Connemara. 
We  are  referred  by  respondent  to  three  definitions  of  the 
term  given  in  5  Cyc.  995,  as  follows:  "A  combination  of 
many  to  cause  a  loss  to  one  person  by  coercing  others,  against 
their  will,  to  withdraw  from  him  their  beneficial  business 
intercourse,  through  threats  that,  unless  others  do  so,  the 
many  will  cause  similar  loss  to  them ;  an  organized  effort  to 
exclude  a  person  from  business  relations  with  others  by  per- 
suasion, intimidation,  and  other  acts  which  tend  to  violence, 
and  thereby  coerce  him,  through  fear  of  resulting  injury,  to 
submit  to  dictation  in  the  management  of  his  atTairs;  a  com- 
bination between  persons  to  suspend  or  discontinue  dealings 
or  patronage  with  another  person  or  persons  because  of  the 
refusal  to  comply  with  a  request  of  him  or  them."  If  we 
adopt  any  one  of  these,  the  evitlence  would  fail  to  bring  the 
acts  of  the  defendants  within  the  definition.  But  we  prefer  a 
broader  definition,  and  one  we  deem  more  consonant  with 
present-day  conditions.  We  are  of  the  opinion  that  the  evi- 
dence shdws  that  these  defendants  inaugurated  a  boycott  on 
Lindsay  &  Co.,  and  that  it  was  still  in  effect  at  the  date  of  the 
hearing.  We  adopt  the  language  of  the  supreme  court  of  New 
York  in  ]\lills  v.  United  States  Printing  Co.,  99  App.  Div. 
605,  91  N.  Y.  Supp.  185,  in  which  the  court,  speaking  through 
Justice  Jenks,  said:  "I  think  that  the  verb  'to  boycott'  does 
not  necessarily  signify  that  the  doers  employ  violence,  intimi- 
dation, or  other  unlawful  coercive  means ;  but  that  it  may  be 
correctly  used  in  the  sense  of  the  act  of  a  combination,  in 
refusing  to  have  business  ^'^  dealings  with  anotlier  until  lie 
removes  or  ameliorates  conditions  which  are  deemed  inimical 
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to  the  welfare  of  the  members  of  the  combination,  or  some  of 
them,  or  grants  concessions  which  are  deemed  to  make  for  that 
purpose." 

In  Ulery  v.  Chicago  Livestock  Exchange,  54  111.  App.  233,  it 
is  said :  "  A  person,  with  or  without  reason,  may  refuse  to  trade 
with  another;  so  may  ten  or  fifty  persons  refuse.  An  indi- 
vidual may  advise  his  neighbor  or  friend  not  to  trade  with 
another  neighbor.  He  may  even  command  when  the  command 
amounts  only  to  earnest  advice." 

But  what  is  there  unlawful  in  the  act  of  the  union  working- 
men  of  Billings  in  withdrawing  their  patronage  from  the 
plaintiff?  Certainly  it  cannot  be  said  that  Lindsay  &  Co.  had 
a  property  right  in  the  trade  of  any  particular  person.  In  this 
country  patronage  depends  upon  goodwill,  and  we  do  not 
think  that  it  will  be  contended  by  anyone  that  it  was  wrongful 
or  unlawful,  or  violated  any  right  of  the  plaintiff  company, 
for  any  particular  individual  in  Billings  to  withdraw  his 
patronage  from  Lindsay  &  Co.,  or  from  any  other  concern 
which  might  be  doing  business  with  that  company,  and  that, 
too,  without  regard  to  his  reason  for  doing  so.  But  there 
can  be  found  running  through  our  legal  literature  many 
remarkable  statements  that  an  act  perfectly  lawful  when 
done  by  one  person  becomes  by  some  sort  of  legerdemain  crim- 
inal when  done  by  two  or  more  persons  acting  in  concert,  and 
this  upon  the  theory  that  the  concerted  action  amounts  to  a 
conspiracy.  But  with  this  action  we  do  not  agree.  If  an 
individual  is  clothed  with  a  right  when  acting  alone,  he  does 
not  lose  such  right  merely  by  acting  with  others,  each  of  whom 
is  clothed  with  the  same  right.  If  the  act  done  is  lawful,  the 
combination  of  several  persons  to  commit  it  does  not  render 
it  unlawful.  In  other  words,  the  mere  combination  of  action 
is  not  an  element  which  gives  character  to  the  act.  It 
is  the  illegality  of  the  purpose  to  be  accomplished,  or  the 
illegal  means  vised  in  furtherance  of  the  purpose,  which 
makes  the  act  illegal :  18  Ency.  of  Law,  2d  ed.,  82 ;  Bohn 
Mfg.  Co.  V.  ITollis,  54  Minn.  223,  40  Am.  St.  Rep.  319, 
55  N.  W.  119,  21  L.  274  j^  ^  337  <'j^  conspiracy  is  a 
combination  of  two  or  more  persons  by  some  concerted  action 
to  accomplish  a  criminal  or  unlawful  purpose  or  to  accomplish 
a  purpose,  not  in  itself  criminal  or  unlawful,  by  criminal  or 
unlawful  means":  Anderson's  Law  Dictionary,  234,  approved 
in  Spies  v.  People,  122  111.  1 ,  3  Am.  St,  Rep.  320,  12  N.  E. 
865,  17  N.  E.  898.  Speaking  to  this  same  subject,  IMr.  Justice 
Holmes,  now  of  the  United  States  supreme  court,  then  a 
member  of  the  supreme  judicial  court  of  Massachusetts,  in 
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Vegelahn  v.  Guntner,  167  Mass.  92,  57  Am.  St.  Rep.  443,  44 
N.  E.  1077,  35  L.  R.  A.  722,  said:  "But  there  is  a  notion 
which  latterly  has  been  insisted  on  a  good  deal,  that  a  com- 
bination of  persons  to  do  what  any  one  of  them  lawfully 
might  do  by  himself  will  make  the  otherwise  lawful  conduct 
unlawful.  It  would  be  rash  to  say  that  some  as  yet  unformu- 
lated truth  may  not  be  hidden  under  this  proposition.  But  in 
the  general  form  in  which  it  has  been  presented  and  accepted 
by  many  courts,  I  think  it  plainly  untrue,  both  on  authority 
and  on  principle." 

In  IMacauley  v.  Tierney,  19  R.  I.  255,  61  Am.  St.  Rep.  770, 
33  Atl.  1,  37  L.  R.  A.  455,  the  court  said:  "To  maintain  a 
bill  on  the  ground  of  conspiracy,  it  is  necessary  that  it  should 
appear  that  the  object  relied  on  as  the  basis  of  the  conspiracy 
or  the  means  used  in  accomplishing  it  were  unlawful.  What 
a  person  may  lawfully  do  a  number  of  persons  may  unite  with 
him  in  doing  without  rendering  themselves  liable  to  the  charge 
of  conspiracy,  provided  the  means  employed  be  not  unlawful." 
Upon  the  same  subject  the  court  of  appeals  of  Indiana,  in 
Clemmitt  v.  Watson,  14  Ind.  App.  38,  42  N.  E.  367,  said:  "So 
far  as  appears  by  these  instructions,  none  of  the  appellants 
were  under  any  continuing  contract  to  labor  for  their  em- 
ployer. Each  one  could  have  quit  without  incurring  any  civil 
liability  to  him.  What  each  one  could  rightfully  do,  certainly 
all  could  do  if  they  so  desired,  especially  when  their  concerted 
action  was  taken  peaceably,  without  any  threats,  violence  or 
attempt  at  intimidation."  Chief  Justice  Parker,  in  speaking 
fur  the  court  of  appeals  in  National  Protective  Assn.  v.  Gum- 
ming, 170  N.  Y.  275  315  gg  xm.  St.  Rep.  648,  63  N.  E.  369. 
58  L.  R.  A.  135,  said:  "Whatever  one  man  may  do  alone,  he 
may  do  in  combination  with  others,  provided  they  have  no 
unlawful  object  in  view.  INIere  numbers  do  not  ordinarily 
affect  the  quality  of  the  act." 

We  hold,  then,  that  a  labor  organization  may  employ  the 
boycott  as  herein  defined  in  furtherance  of  the  objects  of  its 
existence.  If,  however,  the  means  by  which  it  enforces  the 
boycott  are  illegal,  then  it  may  render  its  members  amenable 
to  the  processes  of  the  law ;  but,  if  they  are  not,  the  courts 
are  powerless  to  render  assistance  to  the  person  or  firm  boy- 
cotted, even  though  financial  loss  results  as  the  direct  conse- 
quence of  the  boycott.  It  may  be  true  that,  speaking  gener- 
ally, no  one  has  the  right  intentionally  to  do  an  act  for  the  pur- 
pose of  injuring  another's  business,  but  injury,  however,  in  its 
legal  significance,  means  damasze  resulting  from  the  violation 
of  a  legal  right,  and  it  is  the  violation  of  the  legal  right  which 
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renders  an  act  wrongful  in  the  eye  of  the  law  and  makes  it 
actionable:  IMacauley  v.  Tieruey,  19  R.  I.  255,  61  Am.  St.  Rep. 
770,  33  Atl.  1,  37  L.  R.  A.  455. 

If,  then,  these  defendants  and  their  associates  did  not  violate 
any  legal  right  of  the  plaintiff  in  withdrawing  their  patronage 
from  the  company  or  in  agreeing  to  withdraw  their  patronage 
from  anyone  who  might  patronize  Lindsay  &  Co.,  they  cannot 
be  enjoined  from  continuing  the  boycott  in  force  so  long  as  the 
means  employed  to  make  the  boycott  effective  are  not  illegal. 
The  evidence  shows  that  the  only  means  used  in  this  instance 
was  the  publication  of  the  circular  in  question,  and  this  brings 
us  to  a  consideration  of  the  second  proposition  involved. 

2.  (a)  May  a  court  of  equity  enjoin  the  publication  by  an 
individual  of  a  circular  of  this  character?  (b)  If  not,  may  it 
enjoin  such  publication  when  made  by  a  number  of  individuals 
acting  collectively? 

(a)  Article  3  of  our  constitution  is  entitled:  "A  Declara- 
tion of  Rights  of  the  People  of  the  State  of  Montana,"  and 
section  10  of  that  article,  so  far  as  applicable  here,  reads  as 
follows:  "No  law  shall  be  passed  impairing  the  freedom  of 
speech ;  every  person  shall  be  free  to  speak,  write  or  publish 
whatever  ^'**  he  will  on  any  subject,  being  responsible  for  all 
abuse  of  that  liberty."  The  language  here  employed  seems  too 
clear  to  admit  of  doubt  or  argument.  The  one  fundamental 
idea  conveyed  by  this  section  is  penalty  for  a  violation  of  the 
privilege,  not  prevention  of  its  abuse.  It  cannot  be  said  that 
a  citizen  of  Montana  is  free  to  publish  whatever  he  will  on  any 
subject,  while  an  injunction  preventing  him  from  publishing 
a  particular  item  upon  a  particular  subject  hangs  over  his 
head  like  a  sword  of  Damocles,  ready  to  fall  with  all  the 
power  which  can  be  invoked  in  contempt  proceedings,  if  he 
does  the  very  thing  the  section  of  the  constitution  says  he  may 
do.  It  is  impossible  to  conceive  the  idea  that  the  individual 
has  an  absolute  right  to  publish  what  he  pleases,  snl)jcct  to 
the  restriction  mentioned,  and  at  the  same  time  to  entertain 
the  idea  that  a  court  may  prevent  him  from  doing  so.  The 
two  ideas  cannot  possibly  coexist.  The  language  of  the 
section  is  not  susceptible  of  any  other  meaninfj  than  this:  That 
the  individual  citizen  of  Montana  cannot  be  prevented  from 
speaking,  writing  or  publishing  whatever  he  will  on  any  sub- 
ject. If.  however,  what  he  writes  or  publishes  constitutes  a 
criminal  libel,  he  may  be  held  responsible  for  tlie  abuse  of 
the  liberty  in  a  criminal  prosecution  (Penal  Code,  title  8, 
chapter  <S),  or,  if  what  he  s])eaks.  writes  or  pul)lishes  wrong- 
fully infringes  the  rights  of  othei's,  he  may  be  held  responsible 
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for  the  abuse  iu  a  civil  action  for  damages.  If  this  is  not  the 
meaning  of  the  section,  it  is  because  the  framers  employed 
language  which  is  impotent  as  a  vehicle  for  conveying  their 
idea. 

But  it  is  suggested  by  counsel  for  respondent  company  that 
these  defendauts  are  insolvent,  and  that  a  judgment  for  dam- 
ages would  be  worthless.  Even  granting  this  to  be  so,  still  the 
constitution  does  not  discriminate  among  men  according  to  the 
amount  of  their  possessions.  The  guaranty  of  this  section 
exteiuls  as  fully  to  the  poorest  as  to  the  wealthiest  citizen  of 
the  state;  and,  though  an  abuse  of  the  liberty  so  guaranteed 
may  result  in  loss  for  which  there  cannot  be  any  adequate  com- 
pensation, the  framers  of  our  constitution  in  preparing  it,  and 
the  ^"^  people  in  adopting  it,  doubtless  concluded  that  it  was 
better  that  such  results  be  reached  in  isolated  cases  than  that 
the  liberty  of  speech  be  subject  to  the  supervision  of  a  censor. 
To  declare  that  a  court  may  say  that  an  individual  shall  not 
publish  a  particular  item  is  to  say  that  the  court  may  deter- 
mine in  advance  just  what  the  citizen  may  or  may  not  speak 
or  write  upon  a  given  subject — is,  in  fact,  to  say  that  such 
court  is  a  censor  of  speech  as  well  as  of  the  press.  Under 
similar  constitutional  provisions,  the  supreme  courts  of  Cali- 
fornia and  Missouri  have  reached  the  same  conclusion :  Dailey 
V.  Superior  Court,  112  Cal.  94.  53  Am.  St.  Rep.  160,  44  Pac. 
45S,  32  L.  R.  A.  273;  Marx  &  Haas  Jeans  Clothing  Co.  v. 
Watson,  168  Mo.  133,  90  Am.  St.  Rep.  440,  67  S.  AV.  391,  56 
L.  R.  A.  951. 

(b)  What  we  have  said  above,  in  the  first  paragraph  of  this 
opinion,  is  likewise  applicable  here.  If  any  one  of  these  indi- 
viduals could  publish  this  circular,  they  may  with  equal 
security  all  join  in  its  publication. 

We  think  the  evidence  produced  at  the  hearing  was  insuffi- 
cient to  justify  the  continuance  in  force  of  the  injunction,  and 
it  should  have  been  dissolved. 

The  order  of  the  court  is  reversed  and  the  cause  is  re- 
manded, with  direction  to  vacate  the  order  heretofore  made 
and  enter  an  order  dissolving  the  injunction. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Smith  concur. 


Boycotting  is  the  subject  of  a  note  to  frray  v.  Building  Traites 
Council,  103  Am.  St.  Rep.  488;  and  strikes  and  strikers  are  dis- 
cussed in  the  note  to  O'Neill  v.  Behanna,  61  Am.  St.  Rep.  T^n. 
Laborers  have  the  right  to  organize  into  unions  in  order  to  in'oiii  'to 
their  welfare,  and  labor  unions  have  a  general  right  to  strike,  lint 
•when  they  go  further  and  seek  to  enforce  their  demands  by  vio- 
lence, intimidation  and  boycotting,  the  courts  should,  and  are  show- 
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ing  an  increasing  disposition  to  do  so,  enjoin  their  unlawful  con- 
duct: See  Goldberg,  Bowen  &  Co.  v.  Stablemen's  Union,  149  Cal. 
429,  117  Am.  St.  Rep.  145,  and  cases  cited  in  the  cross-reference 
note  thereto;  Pickett  v.  Walsh,  192  Mass.  572,  116  Am.  St.  Rep. 
272.  Putting  a  business  firm  on  the  "unfair  list,"  publishing  that 
fact,  and  giving  notice  thereof  to  other  persons  in  business,  when  it 
is  understood  by  the  persons  receiving  the  notices  that  continuing 
to  trade  with  the  persons  against  whom  the  notices  are  directed  will 
create  hostility  on  the  part  of  the  unions  and  cause  business  to 
Buffer,  amount  to  boycotting  such  firm,  the  object  being  to  coerce 
the  firms  by  injuring  their  business  with  the  public  at  large,  and 
establish  an  unlawful  boycott,  against  the  continuance  of  which  an 
injunction  may  issue:  Wilson  v.  Hey,  232  111.  389,  122  Am.  St.  Rep. 
119. 


STATE  V.  MITTON. 

[37  Mont.   366,  96  Pac.   926.] 

INDICTMENT — Joinder  of  Counts  for  Forgery. — An  informa- 
tion in  two  counts,  one  charging  forgery  in  the  making  of  an  in- 
strument, and  the  other  forgery  in  uttering  it,  is  not  subject  to 
demurrer  on  the  ground  that  it  charges  two  offenses,      (p.  734.) 

CRIMINAL  LAW — Variance. — Evidence  of  forgery  by  alter- 
ing an  instrument  is  not  admissible  under  an  information  charging 
the  forgery  to  have  been  by  the  fraudulent  making  of  such  instru- 
ment,    (p.   735.) 

CRIMINAL  LAW — Forgery,  Charge  of  in  Two  Counts  and 
Evidence  Under  One  Only. — Under  an  indictment  in  two  counts 
charging  the  accused  with  forgery,  one  by  making  the  forged  in- 
strument and  the  other  by  altering  it  after  it  had  been  made,  the 
court  may  withdraw  from  the  jury  all  consideration  of  the  first 
count  and  proceed  upon  the  second  in  the  same  manner  as  if  it  had 
been  the  only  count  in  the  information  when  filed,      (p.   735.) 

CRIMINAL  LAW — Evidence  Under  a  Count  Charging  the 
Accused  with  Uttering  a  Note  After  It  had  been  Forged. — Where  the 
defendant  was  charged  with  uttering  a  note,  knowing  it  to  have 
been  forged,  he  is  charged  with  knowledge  that  the  state  will  seek 
to  prove  that  the  note  had  been  forged  in  the  first  instance  by  any 
means  by  which  forgery  had  been  committed,      (p.  735.) 

APPEAL  AND  ERROR — Want  of  Prejudice.— If,  under  an 
indictment  charging  forgery,  in  two  counts,  evidence  is  admitted 
not  properly  receivable  while  both  counts  stand,  yet  if  one  count 
is  withdrawn  and  the  jury  told  not  to  consider  it,  and  the  evidence 
received  was  properly  admitted  under  the  other  count,  the  error  is 
without  prejudice,      (pp.  735,  736.) 

NEGOTIABLE  PAPER  Delivered  with  Unfilled  Blanks.— The 
delivery  of  a  writing  containing  blanks  evidently  intended  to  be 
filled  creates  an  implied  authority  to  the  receiver  to  complete  the 
instrument,  especially  if  it  is  negotiable  paper,      (p.  736.) 

FORGERY — Evidence  —  Circumstances  of  Transfer. — A  wit- 
ness to  wlioiu  a  note  was  transferred  which  is  claimed  to  have  been 
forged  may  be  asked  to  detail  the  circumstances  of  the  transfer, 
because  they  are  a  part  of  the  transaction  and  tend  to  show  the 
intent  with  which  the  accused  acted,      (p.  736.) 

EVIDENCE  of  Other  Criminal  Acts. — On  a  prosecution  for 
uttering  an  instrument  known  to   have  been  forged,  evidence   of  an- 
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other  and  similar  transaction  on  the  part  of  the  accused  about  the 
same  time  is  admissible  upon  the  question  of  his  intent,     (p.  736.) 

FOROEEY  Resulting  from  Detaching  Part  of  an  Instrument. — 
Where  an  instrument  is  executed  amounting  to  an  order  for  supplies 
iind  a  promise  to  pay  the  amount  thereof,  the  detaching  of  such 
promise  amounts  to  a  material  alteration,  and  if  done  with  a  crim- 
inal intent,  constitutes  forgery,     (p.  738.) 

JURY  TRIAL — Instruction,  Refusal  of.  When  Proper. — Where 
an  information  is  filed  charging  forgery  in  two  counts,  one  of  which 
is  witlidrawn  from  the  consideration  of  the  jury,  an  instruction  ap- 
plicable to  the  information  as  it  existed  before  such  withdrawal  is 
properly  refused,     (p.  738.) 

JURY  TRIAL — Criminal  Prosecution,  When  Deemed  Suflftcient 
to  Sustain  an  Appeal. — Though  the  evidence  on  which  a  conviction 
was  based  is  such  that  another  jury  might  properly  reach  a  differ- 
ent conclusion,  yet  if  it  is  not  so  weak  that  the  cause  ought  not  to 
liave  been  submitted  to  the  jury,  their  conviction  will  be  sustained 
on  appeal,     (p.  739.) 

Prosecution  and  conviction  for  forgery  and  an  appeal  from 
an  order  denying  the  defendant  a  new  trial. 

J.  L.  Staats,  for  the  appellant. 

Albert  J.  Galen,  attorney  general,  and  W.  H.  Poorman, 
assistant  attorney  general,  for  the  respondent. 

««»  HOLLOWAY,  J.  J.  A.  Mitton  was  convicted  of  the 
crime  of  forgery,  and  appeals  from  the  judgment  and  an 
order  denying  him  a  new  trial. 

This  case  was  heretofore  before  this  court,  and  a  sufficient 
statement  will  be  found  in  the  former  opinion.  The  facts 
need  not  be  repeated  here:  State  v.  Mitten,  36  Mont.  376,  92 
Pac.  969.  Upon  filing  the  remittitur  in  the  district  court  the 
county  ^''^  attorney  asked  for  and  was  granted  permission  to 
file  an  amended  information.  This  amended  information  con- 
tains two  counts,  in  the  first  of  which  it  is  charged  that  the 
defendant  feloniously  and  falsely  made,  forged  and  counter- 
feited the  note  set  forth  in  the  former  opinion.  In  the  second 
count  it  is  charged  that  the  defendant  did  feloniously  utter 
and  pass  as  true  and  genuine  a  certain  promissory  note  and 
counterfeit  writing  (the  note  in  question),  he,  the  defendant, 
then  and  there  well  knowing  the  same  to  be  false,  forged  and 
counterfeit,  with  intent  to  injure  certain  persons.  To  this 
amended  information  the  defendant  interposed  a  demurrer, 
which  was  overruled,  and  this  ruling  of  the  court  is  assigned 
as  error  prejudicial  to  the  defendant. 

1.  It  is  urged  that  since  each  count  states  an  offense,  the 
amended  information  charges  two  offenses,  and  is  vulneral)le 
to  the  attack  made  by  the  demurrer,  and  the  first  clause  of  sec- 
tion 1836,  Penal  Code,  is  invoked  in  support  of  this  contention. 
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That  clause  is  as  follows:  "The  indictment  or  information 
must  charge  but  one  offense."  "We  agree  with  counsel  that 
each  of  these  two  counts  states  an  offense,  and  it  is  necessary 
in  any  criminal  pleading  that  each  count  shall  be  complete  in 
itself.  The  inhibition  of  the  statute  is  directed  to  pleadings 
which  charge  more  than  one  distinct  offense,  not  to  a  pleading 
which,  in  each  of  two  counts,  charges  the  same  offense.  The 
remaining  portion  of  section  1836  is  as  follows:  "But  the  same 
offense  may  be  set  forth  in  different  forms  under  different 
counts,  and  when  the  offense  may  be  committed  by  the  use  of 
different  means,  the  means  may  be  alleged  in  the  alternative 
in  the  same  counts."  In  the  information  now  before  us  the 
separate  counts  distinctly  refer  to  the  same  instrument,  and 
leave  no  room  for  doubt  that  they  charge  the  same  offense,  to 
wit,  forgery,  the  first  by  the  false  making  of  the  instrument, 
and  the  second  by  uttering  the  same  instrument. 

The  question  presented  here  is  not  an  open  one.  In  Terri- 
tory V.  Poulier,  8  Mont.  146,  19  Pac.  594,  this  court  said:  "The 
statute  of  this  territory,  defining  forgery  and  the  acts  that 
constitute  it,  declares  that  such  crime  may  be  committed  by 
falsely  ^''^  uttering  and  publishing,  as  well  as  by  falsely  mak- 
ing and  forging.  These  are  separate  means  bj^  which  the  crime 
can  be  committed;  and,  when  each  of  the  acts  is  connected 
with  the  same  instrument,  an  indictment,  charging  the  same 
in  separate  counts,  the  first  by  falsely  making  and  forging,  the 
second  by  falsely  uttering  and  publishing,  is  not  subject  to 
demurrer  for  duplicity;  for  only  one  offense  is  charged,  to  wit, 
the  crime  of  forging  as  to  one  and  the  same  instrument. 
AYhere  the  statute  declares  an  act  unlawful  when  perpetrated 
in  any  one  or  all  of  several  modes,  an  indictment  may  eliarge 
the  act  in  separate  counts,  basing  each  count  upon  the  differ- 
ent modes  specified :  and  it  is  held  that  the  indictment  may 
contain,  in  one  count,  an  enumeration  of  all  the  different 
modes  or  means  by  which  the  crime  may  be  committed." 

2.  Over  objection  of  defendant  the  court  permitted  the 
introduction  of  evidence  tending  to  show  that  the  note  in  ques- 
tion had  been  originall}'  a  part  of  an  order  for  school  supplies, 
and  had  been  severed  from  the  other  portion  witliout  the 
knowledge  or  consent  of  the  men  who  signed  the  ord(^r;  also 
that  certain  blanks  in  the  note  had  been  filled  by  the  defendant 
after  it  had  been  signed.  The  court  also  gave  certain  in.slrue- 
tions,  in  one  of  which  it  is  said,  in  substance,  that  forgery  may 
be  conniiitted  by  filling  in  blanks  after  the  instrument  had  been 
signed,  if  done  without  authority,  and  with  the  criminal  intent. 
In  the  other  it  is  said,  in  substance,  that  forgery  may  be  com- 
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mitted  by  severing  a  note  from  the  remaininj^  portion  of  the 
order,  if  done  under  certain  circumstances.  The  admission  of 
this  evidence  and  the  giving  of  these  instructions  present  one 
of  the  principal  contentions  made  by  counsel  for  appellant. 

Appeal  is  made  to  the  former  decision  of  this  court  as  the 
law  of  this  case  upon  the  second  trial;  but  in  the  information 
which  was  before  us  upon  the  former  appeal,  the  defendant 
was  charged,  in  one  count  only,  with  forgery  in  falsely  making, 
forging  and  counterfeiting  the  note,  and  all  that  this  court 
decided  upon  the  question  now  under  consideration  was  that 
under  those  allegations  the  state  could  not  prove  the  forgery 
•''^  by  an  alteration.  The  gist  of  the  opinion  is  found  in  this 
sentence:  "A  person  cannot  be  charged  with  forgery  in 
fraudulently  making  an  instrument,  and  proved  guilty  by 
showing  that  he  altered  the  instrument." 

Before  the  case  was  submitted  on  this  second  trial,  the  court 
withdrew  from  the  jury  all  consideration  of  the  first  count  in 
the  amended  information,  and  the  trial  proceeded  upon  the 
second  count  alone,  and  upon  that  count  the  defendant  was 
tried  and  convicted.  The  situation  was  the  same  as  though 
there  had  never  been  any  other  count,  and  the  allegations 
which  the  defendant  was  required  to  meet  were  those  charging 
that  he  feloniously  uttered  this  forged  note,  knowing  it  to  be 
forged.  In  the  second  count  the  particular  means  by  which 
the  note  was  forged  in  the  first  instance  are  not  set  forth.  It 
was  not  necessary  to  a  conviction  that  it  be  shown  that  the 
forgery  in  the  first  instance  was  committed  by  the  defendant. 
It  might  have  been  done  by  someone  else,  and  yet,  if,  knowing 
that  the  instrument  was  in  fact  a  forgery,  the  defendant  passed 
it  as  true  and  genuine,  with  a  felonious  intent,  he  would  be 
guilty  of  forgery  under  our  statute:  Pen.  Code,  sec.  840. 
AVhen  this  case  went  to  the  iiury  upon  the  second  count  alone, 
the  defendant  was  charged  with  knowledge  that  the  state 
would  seek  to  prove  that  the  note  had  been  forged  in  the  first 
instance  by  any  of  the  means  by  which  forgery  may  be  com- 
mitted. This  imposes  no  hardship  upon  the  defendant,  for 
the  gravamen  of  his  alleged  offense  consisted  only  in  passing 
the  note  as  true  and  frenuine,  knowing  it  to  be  a  fori^'ery.  AVe 
are  satisfied  with  our  former  decision,  but  it  dries  not  have 
any  application  here.  The  rule  we  announced  can  only  be 
applied  in  a  case  in  which  the  state  singles  out  and  specifies 
the  particular  means  by  which  the  fort^ery  in  the  first  instance 
was  cnmmitted.  as  was  done  in  the  first  trial  of  this  case,  but 
M'as  not  done  in  the  second  count  of  the  amended  inforniation, 
which  was  the  one  before  the  jury  upon  this  second  trial.     We 
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repeat,  therefore,  that  the  testimony  tending  to  show  that  the 
forgery  in  the  first  instance  was  committed  by  any  means  by 
'^"^'^  which  forgery  can  be  committed  was  properly  admitted 
under  the  allegations  of  this  second  count.  If  it  be  urged  that 
this  evidence  was  admitted  before  the  first  count  had  been 
withdrawn,  it  is  sufficient  answer  to  say  that  such  error  was 
error  without  prejudice,  since  the  jury  were  told  not  to  con- 
sider the  first  count  at  all. 

"We  agree  with  counsel  for  appellant,  further,  that  the 
"delivery  of  a  writing  containing  blanks  evidently  intended 
to  be  filled  creates  an  implied  authority  on  the  receiver  to 
complete  the  instrument,  especially  in  negotiable  paper": 
Laws  1903,  p.  2-10,  sec.  14.  But  the  question  of  this  defend- 
ant's implied  authority  to  fill  the  blanks  in  this  promissory 
note,  after  it  had  been  signed  by  French,  Orr  and  Johnson, 
cannot  possibly  arise  here.  The  defendant's  own  testimony 
distinctly  negatives  any  such  idea.  According  to  his  testi- 
mony the  note  was  fully  filled  up  before  it  was  signed,  so  that 
there  is  not  any  room  left  for  his  counsel  to  say  that  he  had 
implied  authority  to  do  that  which  he  states  positively  he 
never  did. 

3.  The  witness  Armstrong,  to  whom  the  note  was  trans- 
ferred by  ]\Iitton,  was  asked  to  detail  the  circumstances  of  the 
transfer.  This  evidence  was  competent  and  material.  It  was 
not  only  a  part  of  the  history  of  the  transaction,  but  tended 
to  show  the  intent  with  which  the  defendant  acted ;  and  the 
same  thing  may  be  said  of  the  evidence  given  by  the  witness 
Reynolds. 

4.  As  bearing  further  upon  the  question  of  the  defendant's 
intent,  the  state  offered  evidence  tending  to  show  a  similar 
transaction  conducted  by  the  defendant  about  the  same  time. 
This  evidence  was  properly  admitted.  In  State  v.  Newman, 
34  ]\[ont.  434,  87  Pac.  462.  this  court  recently  had  occasion  to 
review  this  question  at  length.  A  reference  to  that  case  will 
be  sufficient  here. 

5.  It  is  earnestly  contended  that  error  was  committed  in 
admitting  in  evidence  the  remaining  portion  of  the  order  for 
school  supi^lies,  from  which  it  is  claimed  the  note  in  question 
was  detached  by  the  defendant  after  it  had  been  signed;  in 
^""*  giving  certain  instructions  in  reference  thereto;  and  in 
refusing  to  give  defendant's  requested  instructions  12  and  13. 
It  is  urged  that  detaching  the  note  from  the  remaining  portion 
of  the  order  was  not  such  a  material  alteration  of  the  instru- 
ment as  would  constitute  forcery. 

Sections  3iJ91.  3992  and  3996  ('as  amended  by  Sos.sion  Laws 
of  1S99.  paee  124^  and  section  3997  of  the  Civil  Code  provide: 
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"Sec.  3991.  A  negotiable  instrument  is  a  written  promise 
or  request  for  the  payment  of  a  certain  sum  of  money  to  order 
or  bearer,  in  conformity  to  the  provisions  of  this  article. 

"Sec.  3992.  A  negotiable  instrument  must  be  made  payable 
in  money  only,  and  without  any  condition  not  certain  of  ful- 
fillment." 

"Sec.  3996  (as  amended).  A  negotiable  instrument  may 
contain  a  pledge  of  collateral  security,  with  the  authority  to 
dispose  thereof,  also  a  provision  for  reasonable  attorney  fee 
or  both. 

"Sec.  3997.  A  negotiable  instrument  must  not  contain  any 
other  contract  than  such  as  is  specified  in  this  article." 

These  provisions  were  considered  at  length  in  Cornish  v. 
Woolverton,  32  Mont.  456,  108  Am.  St.  Rep.  598,  81  Pac.  4, 
and  the  opinion  on  this  branch  of  the  subject  is  epitomized  in 
this  sentence:  "The  provisions  of  the  statute  are  clearly  pro- 
hibitory, and  apply  to  all  sorts  of  conditions  not  certain  of 
fulfillment,  whether  they  attach  before  or  after  maturity',  and 
to  all  sorts  of  contracts  other  than  the  principal  promise  and 
those  stipulations  which  fall  within  the  exceptions  provided  for 
in  the  statute." 

There  is  not  any  controversy  in  the  evidence  over  this  fact: 
That  the  defendant  sought  an  order  for  school  supplies,  and 
that  these  trustees,  French,  Orr  and  Johnson,  gave  an  order 
in  writing,  signed  by  the  three  of  them.  If  we  accept  the 
defendant's  version  from  this  point  on,  the  order  so  given  by 
French,  Orr  and  Johnson  was  as  follows: 


SUPEKIOR  SCHOOL  SUPPLY  CO. 

Please  Ship  To  Mrs.  J.  A.  Orr 
Clerk  of  Dist.  No.  23  County  of  Gallatin 
As  soon  as  possible  by  X.  P.  R.  R. 
In  the  Connty  of  Gallatin 
P.  O.  Address  Bozoman 


One  case  of  four  maps,  U.  S.  N.  A.  S.  A.  Asia 

One  Teachers  Desk  06 

One  Teachers  Chair  Xo.  64 

One  10  ft.  Rpc.  seat 

One  Webster  Inter.  Diet.  Marble  edge 

One  champion  Holder 


subject   to   approval 


State  Mont. 

Amt.  of  order 

Terms  Oct.  1  06 
Salesman  J.  A.  M. 
P.  O.   Boz 
Date  8/20 
1906 


Checks  must  be 

made  Payable 

at  par. 


On    or   before- 


Bozemau   Aug.   20    1906 
-October    1st,    1906, 


We  jointly  and  severally  promise  to  pay  to  the 
SUPERIOR  SCHOOL  SUPPLY  CO.,  or  order. 
Sixty-one — ■ Dollars    for    value 


received,    with    interest    at    6    per    cent    per    annum 
from    date    until    paid    and    with    attorney's    fees    in 
addition  to  other  costs,  in  case  the  holder  is  obliged 
to  enforce  payment   at  law. 
Payable  at 

(Signed) 

(Signed) 

(Signed) 

r 


J.   H.    French 
J.   A.    Orr 

if.    R.    Johnson 
O.    Address    Boz-'mnT 


$61.00 


When  due 


Oct.  06 


Xumber 
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^^'^  After  receiving  this  instrument  the  defendant  cut  out 
of  the  order  the  note,  and  transferred  it  to  Armstrong,  It  is 
claimed  by  the  appellant  that  the  cutting  of  this  note  away 
from  the  remaining  portion  of  the  order  was  not  a  material 
alteration  of  the  instrument,  and  subdivision  2,  section  3,  of 
chapter  121,  page  238,  Laws  of  1903,  is  invoked  in  aid  of  this 
contention.  That  subdivision  with  the  introductory  clause  is 
as  follows:  "An  unqualified  order  or  promise  to  pay  is  uncon- 
ditional within  the  meaning  of  this  act,  though  coupled 
with  ....  (2)  A  statement  of  the  transaction  which  gives 
rise  to  the  instrument."  But  we  are  not  able  to  agree  with 
counsel  in  his  conclusion.  The  subdivision  above  clearly  refers 
to  such  memorandum,  placed  on  the  note,  as  will  indicate  the 
particular  property  for  which  payment  is  to  be  made,  or  some- 
thing of  a  like  nature,  but  is  not  intended  to  authorize  the 
changing  of  the  very  nature  of  the  instrument  itself.  The 
paper  signed  by  French,  Orr  and  Johnson  was  an  order  or 
contract  for  goods,  and  a  promise  to  pay  for  them.  If  the 
note  be  detached,  there  is  not  any  longer  an  order  for  goods 
at  all.  The  signatures  are  to  the  order,  as  well  as  the  promise 
to  pay.  Taken  as  a  whole,  ^'^  as  it  must  be,  the  instrument  is 
not  a  promissory  note  at  all;  but  detached,  there  is  created 
at  once,  not  only  a  promissory  note,  but  a  negotiable  one  at 
that.  Upon  principle  we  hold  that  the  changing  of  a  writing 
from  a  non-negotiable  instrument  into  a  negotiable  promissory 
note  is  such  a  material  alteration  of  the  original  instrument 
that,  if  done  with  the  criminal  intent,  it  will  constitute  forgery. 
"We  think  this  is  the  doctrine  held  generally.  A  leading  case 
upon  the  subject  is  State  v.  Stratton,  27  Iowa,  420,  1  Am.  Rep. 
282.  AYhile  there  is  some  language  employed  by  the  court  in 
Palmer  v.  Largent,  5  Neb.  223,  25  Am.  Rep.  479,  relied  upon 
by  appellant,  which  would  seem  to  indicate  a  contrary 
view,  we  think,  on  the  whole,  that  ease  is  not  an  exception  to 
the  general  rule  which  we  have  announced. 

6.  Error  is  predicated  upon  the  refusal  of  the  trial  court  to 
give  defendant's  requested  instruction  No.  2.  This  offered 
instruction  undertakes  to  state  the  issues  in  the  case.  The  first 
portion  of  that  instruction  is  as  follows:  ''Under  tlie  allega- 
tions of  the  information  in  this  case  the  sole  issues  are  whether 
or  not  the  defendant  signed  the  names  of  the  purported 
makers  to  the  promissory  note,  introduced  in  evidence  in  this 
case,  with  the  intent  to  defraud  them,  and  that  the  defendant 
uttered,  published,  and  passed  said  instrument  knowing  the 
same  to  have  been  forged  by  signing  the  names  of  tlip  pur- 
ported makers  to  said  note,  with  the  intent  to  defraud  theia." 
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The  court  was  clearly  correct  in  refusing  this  ofTered  instruc- 
tion; for,  having  withdrawn  from  the  consideration  of  the  jury 
the  first  count  of  the  amended  information,  it  was  wholly 
inmiaterial  who  forged  the  instrument  in  the  first  instance,  or 
by  what  means  that  forgery  was  accomplished.  As  we  have 
said  before,  the  state  could  properly  offer  evidence  tending  to 
show  that  it  had  been  forged  by  any  of  the  means  recognized 
by  law,  and  was  not  confined  to  showing  that  the  defendant 
himself  had  signed  the  names  of  French,  Orr  and  Johnson  to 
the  instrument. 

7.  Finally,  it  is  said  that  the  evidence  is  insufficient  to  jus- 
tify the  verdict;  and  while  we  recognize  the  fact  that 
the  evidence  does  not  present  a  very  strong  case  against  the 
defendant,  and  '"^'^  that  different  jurors  might  properly  have 
reached  a  different  conclusion,  we  are  not  prepared  to  say  that 
the  evidence  of  the  defendant's  guilt  is  so  w^ak  that  it  ought 
not  to  have  gone  to  the  jury.  Much  of  the  evidence  offered 
by  the  state  is  directed  to  showing  a  forgery  of  the  instrument 
in  the  first  instance  by  the  defendant  himself,  and  while  it  is 
not  very  convincing,  we  think  it  is  sufficient  to  go  to  the  jury, 
and  if  believed  by  them,  then  there  cannot  be  any  question 
that  the  defendant  was  properly  convicted,  for  the  evidence 
tending  to  show  that  he  uttered  the  note  Avitli  intent  to  injure 
the  makers  of  it  is  ample  to  sustain  the  verdict. 

We  have  examined  every  assignment  made  by  counsel  for 
defendant,  but  fail  to  discover  any  reversible  error.  The 
judgment  and  order  are  airirmed. 

Mr.  Justice  Smith  concurs. 

BRANTLY,  C.  J.  I  dissent.  In  the  statement  contained 
in  the  foregoing  opinion  as  to  what  was  decided  on  the  former 
appeal  in  this  case,  I  think  my  associates  are  in  error.  As 
appears  from  the  statement  of  the  case  preceding  the  opinion, 
the  charge  upon  which  the  defendant  was  tried  was  that  he 
"did  then  and  there  falsely,  unlawfully,  and  feloniously  make, 
forge,  and  counterfeit"  the  promissory  note  in  question.  It 
was  held  that  those  paragraphs  of  the  instructions  (11,  12,  18 
and  14)  which  dealt  with  forgery  by  material  alteration  were 
not  proper,  because  the  charge  in  the  information  could  not 
be  sustained  by  proof  of  such  alteration.  A  new  trial  was 
granted  because  of  the  error  committed  in  submitting  them  to 
the  jury.  If  this  is  not  the  principle  upon  which  tlie  case 
was  determined,  then  I  am  not  able  to  understand  the  EnLrlish 
language.  Entertaining  this  view.  I  think  the  rule  t her.  in 
declared  became  the  law  of  this  case,  and  whether  right  or 
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wrong,  requires  that  the  defendant  be  given  a  new  trial; 
for  if  the  charge  in  that  information  could  not  be  sustained 
by  proof  of  a  material  alteration,  neither  can  a  charge  of 
forgery,  by  uttering  a  "false,  forged  '^^^  and  counterfeit" 
instrument,  be  sustained  by  proof  of  uttering  an  instrument 
forged  by  a  material  alteration. 

After  further  consideration  of  the  subject,  I  am  of  the  opin- 
ion that  proof  of  a  material  alteration  sustains  a  charge  when 
stated  in  the  terms  "falsely  made,  forged  and  counterfeited." 
A  satisfactory  discussion  of  the  subject  may  be  found  in 
Commonwealth  v.  Boutwell,  129  Mass.  124,  where  are  cited 
many  English  and  American  cases  sustaining  this  view.  Of 
course,  if  the  pleader  chooses  to  narrow  the  charge  down  to 
a  forgery  by  alteration,  it  necessarily  and  logically  follows  that 
he  must  set  forth  the  alteration  so  that  the  court  may  deter- 
mine whether  it  is  material.  I  do  not  understand  that  the 
cases  of  Sittings  v.  State,  56  Ind.  101,  and  State  v.  Bryant,  17 
N.  H.  323,  cited  in  the  former  opinion,  go  any  further  than 
to  declare  this  to  be  the  rule. 


As  to  What  Constitutes  Forgery,  see  the  notes  to  ArnoH  ▼.  Cost, 
22  Am.  Dec.  306;  Hendricks  v.  State,  8  Am.  St.  Kep.  466;  Walker  v. 
State,  119  Am.  St.  Eep.  317. 

In  an  Indictment  for  Forgery  it  is  sufficient  to  charge  the  crime  in 
the  words  of  the  statute:  State  v.  Greenwood,  76  Minn.  211,  77  Am. 
St.  Eep.  632. 

On  the  Implied  Authority  of  the  Bolder  to  Fill  Blanls  in  a  written 
instrument,  see  the  note  to  Burgess  v.  Blake,  86  Am.  St.  Eep.  107. 


CASES 

IN  THE 

SUPREME  COURT 

OF 

NEBRASKA. 


STEELE  V.  STATE. 

[80    Neb.    9,    113    N.    W.    798.] 

BURGLARY — Storehouse. — A  vat  six  or  eight  feet  deep  anrl 
six  feet  in  diameter,  constructed  of  heavy  oak  timbers,  which  is 
partly  sunk  in  the  ground,  having  a  hinged  cover  secured  in  place 
by  a  lock,  and  which  is  used  for  storing  hides,  awaiting  sale,  is  a 
"storehouse,"  within  the  meaning  of  that  word,  as  used  in  section 
48  of  the  Criminal  Code.      (p.  742.) 

TRIAL— Witnesses  —  Credibility  —  Questions  for  Jury. — The 
fact  that  a  witness  testifies  to  matters  on  his  cross-examination 
which  are  somewhat  inconsistent  with  his  direct  evidence  does  not 
warrant  the  court  in  rejecting  his  testimony  altogether,  for  it  is  the 
province  of  the  jury  to  determine  the  matter  of  the  credibility  of 
the  witnesses,  and  the  weight  which  should  be  given  to  their  evi- 
dence,    (p.  743.) 

(Syllabi    by   the    court.) 

D.  "W.  Livingston  and  A.  P.  Moran,  for  the  plaintiff  in 
error. 

"W.  T.  Thompson,  attorney  general,  and  Grant  G.  Martin, 
contra. 

»  BARNES,  J.  Henry  Steele,  who  was  the  defendant  in 
the  district  court,  was  convicted  of  the  crime  of  biirtzlary,  and 
brings  the  case  here  for  review.  He  was  charued  in  the  in- 
formation with  breaking  and  entering  a  certain  storehouse 
and  stealing  therefrom  four  certain  hides,  of  tlie  value  of 
twenty  dollars.  It  appears  from  the  evidence  that  the  hides 
in  (juestion  were  stored,  awaiting  sale,  in  a  structure  or  re]^osi- 
tory  originally  constructed  for  a  beer  vat:  that  it  was  built  of 
heavy  oak  timbers,  was  six  or  eight  feet  deep  by  six  feet  in 
diameter,  was  partly  sunk  in  the  ground,  and  had  a  hi;ig.d 
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cover  which  was  secured  in  place  by  a  lock.  This  receptacle 
had  been  continuously  used  for  storing  hides  *®  for  about 
eight  years,  and  was  being  used  for  that  purpose  when  the 
burglary  in  question  took  place.  It  also  appears  that  the 
lock  above  mentioned  was  broken,  and  four  of  the  hides  con- 
tained in  the  structure  were  stolen  therefrom. 

It  is  strenuously  contended  that  this  repository  was  not  a 
storehouse,  within  the  meaning  of  the  section  of  the  Criminal 
Code. upon  which  the  prosecution  was  based.  It  is  said  that  it 
is  not  a  house,  and  therefore  cannot  be  a  storehouse.  We  find, 
however,  that  the  word  "storehouse"  is  defined  by  the  adjudi- 
cated cases  to  be  a  house  in  which  things  are  stored;  a  build- 
ing for  the  storing  of  grains,  foodstuffs  or  goods  of  any  kind ; 
a  magazine;  a  repository;  a  warehouse:  State  v.  Sandy,  25 
N.  C.  570;  Ray  v.  Commonwealth,  75  Ky.  397;  Johnson  v. 
State,  19  Ala.  527.  In  Benton  v.  Commonwealth,  91  Va.  782, 
21  S.  E.  495,  it  was  said  that  the  word  "storehouse"  includes 
a  meathouse  where  meat  is  stored  and  kept.  The  term 
"storehouse,"  as  used  in  our  statute,  necessarily  means  some 
kind  of  a  structural  barrier  to  the  ingress  of  the  public.  A 
repository  or  receptacle  where  goods  are  stored  is  a  storehouse. 
Such  a  structure  need  not  be  a  house  or  a  building,  strictly 
speaking.  It  is  enough  if  it  is  shown  to  be  a  structure  properly 
barred  from  entrance  by  the  public,  where  goods  are  stored  and 
kept.  In  Bishop  on  Statutory  Crimes,  third  edition,  section 
293,  it  is  said:  "In  popular  language,  and  by  the  better  opin- 
ion in  legal,  this  word  ["warehouse"]  signifies  an  apartment 
or  building  for  the  temporary  deposit  of  goods.  Therefore, 
a  cellar  wherein  they  are  kept,  to  be  removed  when  wanted  for 
sale,  ....  is  a  warehouse."  It  is  said  in  1  Wharton  on 
Criminal  Law,  section  794c,  that  the  word  "storehouse"  is  a 
wider  and  more  comprehensive  term  than  "warehouse."  And 
in  Metz  v.  State,  46  Neb.  547,  65  N.  W.  190,  we  held  that  a 
corncrib  is  a  storehouse.  The  defendant  in  this  case,  in  order 
to  obtain  hides,  which  were  stolen,  was  obliged  to  break  the 
lock,  or,  in  other  words  break  and  enter  the  vat,  and  such 
breaking  and  entering  of  the  structure  in  question  constitutes 
burglary,  within  the  meaning  of  the  section  of  the  Criminal 
Code  defining  that  crime. 

^^  Defendant's  second  contention  is  that  the  district  court 
erred  in  refusing  to  instruct  the  jury  that  the  receptacle 
which  contained  the  hides  alleged  to  have  been  stolen  "is  not 
a  storclKHise,  within  the  meaning  of  the  statute  defining  and 
describing  l)urglary."  What  we  have  said  in  disposing  of 
the  first  assignment  obviates  the  necessity  of  any  discussion 
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of  this  question,  and  it  is  sufficient  to  say  that  the  instruction 
was  properly  refused. 

Finally,  it  is  urged  that  the  court  erred  in  not  excluding 
the  evidence  of  the  witness  E.  G.  IVIueller  as  to  the  matter 
of  the  identification  of  the  stolen  hides.  It  is  said  that,  al- 
though the  witness  positively  identified  them  in  his  direct 
examination,  yet  on  his  cross-examination  he  admitted  that  ho 
had  not  seen  the  cattle  killed.  While  such  an  admission  may 
have  had  a  tendency  to  discredit  the  evidence  of  the  witness, 
yet  the  court  could  not  for  that  reason  reject  his  evidence;  and 
its  probative  force  was  properly  left  for  the  determination 
of  the  jury.  The  same  may  be  said  of  the  evidence  of  the  wit- 
ness Wells,  of  which  a  like  complaint  is  made. 

As  we  read  the  record,  the  defendant  was  given  a  fair  and 
impartial  trial,  and  the  judgment  of  the  district  court  is 
therefore  affirmed. 


The  Brcciking  and  Entering  a  cliicken-hoiise  is  burglary  within  tho 
meaning  of  a  statute  defining  that  crime  to  be  "the  unlawful  enter- 
ing of  a  house,  tenement,  railroad  car  or  other  building,  boat,  vessel 
or  water  craft,  in  the  night-time,  with  intent  to  commit  a  felony: 
Gunter  v.  State,  79  Ark.  432,  116  Am.  St.  Eep.  85.  And  a  railroad 
depot  is  a  "warehouse"  within  the  meaning  of  the  statute  of  burg- 
lary, although  such  buildings  were  unknown  when  the  statute  was 
enacted:  State  v.  Bishop,  51  Vt.  287,  31  Am.  Rep.  690.  That  a  tent 
mav  constitute  a  "house,"  see  Favro  v.  State,  39  Tex.  Cr.  452,  73 
Am.  St.  Eep.  950. 


HITCHCOCK  V.  ZIXK. 

[80  Neb.  29,   113  N.  W.   795.] 

HIGHWAYS,  Estoppel  to  Deny  the  Existence  of. — A  com- 
plainant who  alleges  that  there  is  running  through  his  land  a  public 
highway,  and  that  defendants  have  commenced  grading  for  and 
laying  a  brick  and  stone  sidewalk  through  such  land  on  the  south 
side  of  the  highway,  and  offers  evidence  of  the  use  of  such  highway 
for  twenty  years,  is  estopped  from  denying  the  public  character  of 
the  road  or  claiming  that  the  sidewalk  is  being  constructed  outside 
of  the  road.      (By  the  editor.)      (p.  745.) 

HIGHWAY,  Effect  of  the  Dedication,  and  the  Uses  to  Which 
It  may  be  Appropriated. — Where  the  owner  of  land  dedicates  it  to 
the  public  for  a  road  or  street,  he  iinjiliedly  grants  the  attendant 
right  to  make  such  use  of  it  as  shall  suitably  tit  it  for  travel.  (By 
the  editor.)      (p.  745.) 

HIGHWAYS,  Improvement  of  for  the  Use  of  Footmen. — A 
public  roail  is  for  use  by  the  traveling  ]iubiic,  and  may  be  iin[ir.ivt'd 
to  accommodate  footmen,  as  well  as  those  using  it  for  teams,  uagjiis 
or  other  vehicles,      (p.  74G.) 
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HIGHWAYS,  Sidewalks,  Right  to  Construct  in.— A  sidewalk 
constructed  outside  the  traveled  way  for  teams,  but  within  the 
boundaries  of  the  road,  does  not  constitute  an  additional  burden 
added  to  the  easement  possessed  by  the  public  in  the  land  over  which 
the  road  passes,      (p.  746.) 

HIGHWAYS,  Sidewalk,  Construction  of  in  by  Private  Party. 
The  owner  of  the  fee  cannot  complain  that  a  sidewalk  is  being 
constructed  along  a  public  road  by  private  parties,  where  permission 
to  build  the  walk  has  been  granted  by  the  board  of  county  com- 
missioners,     (p.  746.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

George  A.  Adams  and  E.  R.  Hitchcock,  for  the  appellant. 

S.  P.  Davidson  and  J.  C.  Moore,  contra. 

29  DUFFIE,  C.  The  village  of  Sterling  is  located  upon 
the  eastern  part  of  section  26,  township  6  north,  of  range  9 
east,  in  Johnson  county,  Nebraska.  For  more  than  twenty 
years  prior  to  the  commencement  of  this  action  there  had  been 
in  use  a  public  road  running  east  from  the  village  of  Sterling 
along  the  east  and  west  half  section  line  of  section  25,  in 
said  township  and  range,  and  extending  east  for  more  than 
two  miles  from  the  corporate  limits  of  the  village.  The  plain- 
tiff and  appellant  is  the  owner  of  the  southeast  quarter  of 
the  northwest  quarter  and  the  northeast  quarter  of  the  south- 
west quarter  of  section  25 ;  the  road  before  mentioned  run- 
ning between  these  two  tracts.  A  burial  ground,  known  as 
the  "Sterling  Cemetery,"  is  located  on  the  road  ^^  just  east 
of  the  plaintift''s  north  40,  and  this  cemetery  has  been  in  use 
for  more  than  twenty  years.  The  road  in  question  is  the  only 
avenue  leading  from  the  village  to  the  cemetery,  and  the  evi- 
dence discloses  that  the  road,  for  a  part  of  the  distance  be- 
tween the  village  and  the  cemetery,  passes  over  low,  wet 
ground,  making  it  inconvenient,  if  not  impassable,  for  foot- 
men during  a  wet  or  rainy  period.  For  the  purpose  of  im- 
proving the  road  and  beautifying  the  cemetery  grounds,  the 
ladies  of  Sterling  and  that  vicinity  organized  themselves  into 
a  voluntary  association  (not  incorporated),  and  procured 
from  the  board  of  county  commissioners  permission  to  build 
a  sidewalk  along  said  road  from  the  corporate  limits  of  the 
village  to  the  west  boundary  line  of  the  cemetery,  on  either 
side  of  said  highway,  and  if  built  on  the  south  side,  then 
north  across  the  highway  to  the  south  line  of  the  cemetery 
grounds.  Acting  on  this  permission,  the  association  pur- 
chased matei-ial,  and  the  defendants,  acting  in  its  behalf, 
were  about  to  commence  the  construction  of  a  sidewalk  along 
the  south  side  of  the  road,  when  the  plaintiff  brought  tliis 
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action,  asking  an  injunction  to  prevent  the  improvement  be- 
ing made.  Upon  the  trial  of  the  case  the  plaintiff's  petition 
was  dismissed,  and  he  has  appealed  to  this  court,  alle<,nng 
that  the  highway  was  never  established  by  the  public  authori- 
ties or  by  any  proceedings  of  record;  that  it  is  a  highway 
by  user  only;  that  the  ground  taken  by  the  walk  is  not,  and 
never  was,  a  part  of  the  highway,  never  having  been  used 
by  the  traveling  public,  and  never  dedicated  to  public  use. 

In  this  connection,  it  is  sufficient  to  say  that  in  his  petition 
he  alleges  that  there  is  running  through  the  plaintiff's  land 
east  and  west,  and  near  the  center  thereof,  a  public  highway, 
and  that  defendants  have  commenced  grading  for  and  laying 
a  brick  and  stone  sidewalk  "through  said  land  on  the  south 
side  of  said  highway,  and  are  threatening  to  continue,  and 
are  continuing,  to  grade  for  and  build  said  sidewalk  by  dig- 
ging cuts,  building  grades  and  laying  brick  therein  and  there- 
on." Aside  from  the  evidence  ^*  showing  the  use  of  this 
highway  for  twenty  years  and  more  is  this  allegation  of  the 
petition  distinctly  recognizing  its  character  as  a  public  road, 
and  distinctly  alleging  that  the  walk  complained  of  is  being 
laid  "on  the  south  side  of  said  highway,"  and  that  defendants 
"are  digging  cuts,  building  grades  and  laying  brick  therein 
and  thereon."  It  is  clear  that  the  plaintiff  is  estopped  by  the 
allegations  of  his  petition  from  denying  the  public  character 
of  the  road,  or  claiming  that  the  sidewalk  is  being  constructed 
outside  the  limits  thereof. 

It  is  further  urged  that  defendants  are  building  this  walk 
as  private  individuals  and  in  a  private  capacity,  and  utterly 
without  right  or  authority.  The  roads  of  this  state  are  under 
the  control  and  supervision  of  the  board  of  county  commis- 
sioners where  located,  and  authority  derived  from  such  board 
to  make  improvements  in  the  road  which  better  accommodate 
public  travel  is  a  sufficient  defense  as  against  this  claim.  Act- 
ing by  permission  of  the  county  authorities  having  charge  of 
the  road,  the  defendants  must  undoubtedly  be  regarded  as 
agents  of  the  county  in  making  the  improvement,  and  not  as 
trespa.ssers  upon  the  highway. 

It  is  also  said  that  the  walk  obstructs  the  plaintiff's  ingress 
and  egress  to  and  from  his  land,  to  his  serious  damage,  and 
materially  interferes  with  his  use  thereof.  The  rule  is  that, 
where  an  owner  of  land  dedicates  it  to  the  public  for  a  road  or 
street,  he  impliedly  grants  the  attendant  right  to  make  such 
use  of  it  as  shall  suitably  fit  it  for  travel :  Warron  v.  City  of 
Grand  Haven,  30  Mich.  2-i;  City  of  Boston  v.  Richardson,  13 
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Allen  (Mass.),  146.  And  "where  land  is  seized  under  the 
power  of  eminent  domain,  compensation  is  measured  upon  the 
theory  that  the  officers  representing  the  public  may  so  prepare 
and  maintain  it  that  the  public  may  safely  and  conveniently 
use  it  as  a  pas.s;iseway":  Elliot  on  Roads  and  Streets,  2d  ed., 
sec.  465.  A  public  road  is  for  the  use  of  the  public  and  may 
be  used  as  the  public  convenience  requires,  either  as  a  way 
for  footmen  or  for  driving  purposes.  The  statutes  of  our 
^^  state  require  the  public  authorities  to  keep  the  roads  in 
good  repair  and  safe  for  use.  There  is  no  more  objection 
to  the  improvement  of  a  road  for  footmen  than  for  the  pas- 
sage of  vehicles,  and  the  construction  of  a  sidewalk  along  a 
public  road  is  not  an  additional  burden  added  to  the  ease- 
ment which  the  public  have  acquired  therein.  In  Ryan  v. 
Preston,  59  App.  Div.  97,  69  N.  Y.  Supp.  100,  it  was  held  that 
a  bicycle  path  along  a  public  highway  is  not  an  additional 
burden.  And  in  Pillsbury  v.  Brown.  82  Me.  450,  19  Atl.  858, 
9  L.  R.  A.  94,  the  building  of  a  sidewalk  within  the  limits  of 
a  road  established  by  prescription  was  held  not  to  constitute 
a  trespass.  It  has  also  been  held  that,  if  public  necessity  or 
convenience  requires  the  improvement  of  a  highway,  it  is  im- 
material at  whose  expense  it  is  made :  Pillsbury  v.  Augusta, 
79  Me.  71,  8  Atl.  150 ;  Gay  v.  Bradstreet,  49  Me.  580,  77  Am. 
Dec.  272.  If  the  improvement  was  negligently  constructed,  to 
the  injury  of  the  plaintiff  or  his  estate,  he  undoubtedly  has  a 
remedy  for  the  wrong  done  him,  but  he  cannot  maintain  an 
injunction  against  a  proper  improvement  made  upon  a  public 
highway.  The  complaint  that  the  walk  obstructs  his  ingress 
and  egress  to  and  from  his  land  is  fairly  met,  we  think,  by 
the  evidence  to  the  effect  that  the  walk  is  no  obstruction,  and 
the  defendants,  during  the  building  of  the  walk,  offered  to 
construct  cros.sings  at  such  points  as  the  plaintiff  might  desig- 
nate, which  offer  was  refused  upon  the  ground  that  defend- 
ants had  no  right  to  construct  the  walk  and  that  this  action 
was  pending  to  enjoin  the  work  of  construction.  We  have  no 
doubt  of  the  right  of  the  public  authorities  to  improve  the 
road  in  the  manner  complained  of.  or  of  permitting  it  being 
done  by  other  interested  parties.  The  walk  is  not  an  obstruc- 
tion to  public  travel,  but  a  great  convenience  to  foot-passen- 
gers. It  does  not  constitute  an  additional  burden  upon  the 
servient  estate  held  therein  by  the  plaintiff'.  He  cannot  com- 
plain of  the  improvement  made,  and  can  only  insist  that  it 
shall  not  be  done  in  a  negligent  or  careless  manner,  to  his  in- 
jury. 
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We  discover  no  error  in  the  action  of  the  district  court, 
*^  and  recommend  an  affirmance  of  the  judgment  appealed 
from. 

Epperson  and  Good,  CO.,  concur. 

By  the  COURT.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  appealed  from  is  affirmed. 


What  are  Additional  Servitudes  in  streets  and  highways  is  the  sub- 
ject of  a  note  to  Mordhurst  v.  Ft.  Wayne  etc.  Co.,  106  Am.  St.  Eep. 
232-268.  By  reference  to  page  240  of  this  note  it  will  be  seen  that 
the  maintenance  of  bicycle  sidepaths  on  a  highway  does  not  impose 
an  additional  servitude  thereon. 

On  the  Eights  and  Bemedies  of  Persons  Over  Whose  Land  a  Highway 
runs,  see  the  note  to  Wright  v.  Austin,  101  Am.  St.  Eep.  102. 


STEWART  V.  WALKER. 

[80  Neb.  68,  113  N.  W.  814.] 

MORTGAGES  — Reformation — Subsequent  Purchaser. — "WTnere 
a  mortgage  purports  to  give  the  amount,  date  of  execution  and 
maturity,  and  the  rate  of  interest  borne  by  the  notes  it  secures,  and 
is  so  recorded,  the  mortgagee  may  not,  in  a  suit  against  a  subsequent 
purchaser  of  the  premises,  who  has  no  notice  except  such  as  is 
afforded  by  the  record,  show  that  the  notes  intended  to  be  secured 
matured  at  an  earlier  date  or  bore  a  higher  rate  of  interest  than 
was  specified  in  the  mortgage,      (p.  749.) 

ESTOPPEL  in  Favor  of  Purchaser  from  the  Mortgagor. — The 
statements  contained  in  a  mortgage  recorded  by  the  mortgagee  are 
his  declarations  to  all  subsequent  purchasers,  and  he  is  estopped,  as 
against  one  who  has  bought  the  premises  relying  upon  such  record, 
to  assert  that  his  interest  is  greater  or  his  lien  more  onerous  than 
was  described  in  such  mortgage,      (p.  750.) 

MISTAKE,  Innocent  Person  not  to  Suffer  from. — If  a  mort- 
gagee accepts  and  records  a  mortgage  which  describes  the  notes  it 
secures  as  maturing  at  a  later  date  or  bearing  a  lower  rate  of  inter- 
est than  is  actually  named  in  such  notes,  the  mistake  is  his,  and 
under  the  rule  that,  where  one  of  two  innocent  persons  must  suffer, 
the  one  who  has  made  a  mistake  possible  is  the  one  who  must  benr 
the  loss,  the  mortgagee  must  suffer  the  consequences  of  such  error, 
rather  than  the  innocent  purchaser  who  has  relied  upon  the  record, 
(pp.  750,  751.) 

VENDOR  AND  PURCHASER — Records— Examination  by 
Agent. — It  is  not  ncci^ssary  for  a  purrhaser  of  real  estate  to  jierson- 
ally  inspect  the  public  records.  He  may  do  tins  by  his  agent  or 
attorney;  and  a  person  who  prepares  an  abstract  of  title  from  the 
record  for  his  examination  is  the  agent  of  such  purchaser,  (p.  751.) 
(Syllabi  by  the  court.) 

S.  P.  Davidson  and  C.  II.  Epperson,  for  the  appellant. 

L.  C.  Chapman,  W.  E.  Stewart  and  S.  S.  Stewart,  contra. 
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«»  CALKINS,  C.  On  the  fifth  day  of  May,  1905,  the  de- 
fendants' grantor  executed  a  mortgage  to  plaintiff's  assignor, 
which  contained  the  condition  that  the  same  should  be  void 
upon  the  payment  of  the  sum  of  "$2,633.33,  with  interest 
thereon  at  the  rate  of  six  per  cent  per  annum  according  to  the 
tenor  and  effect  of  seven  promissory  notes  of  even  date  here- 
with, one  for  the  sum  of  $166.66 ;  one  for  the  sum  of  $166.66 ; 
one  for  the  sum  of  $333.34;  one  for  the  sum  of  $333.34;  one 
for  the  sum  of  $333.34 ;  one  for  the  sum  of  $333.34,  and  one 
for  the  sum  of  $1,270,  due  in  one,  two,  three,  four  and  nine 
years,  respectively."  This  mortgage  was  duly  recorded  on 
the  sixth  day  of  May,  1905,  and  on  the  first  day  of  August, 
in  the  same  year,  the  mortgagee  executed  a  written  assign- 
ment thereof,  purporting  to  transfer  the  same  and  the  notes 
therein  described  to  the  plaintiff,  which  assignment  was  duly 
recorded  on  the  day  of  its  execution.  The  notes  which  the 
mortgage  was  really  given  to  secure  were  dated  on  the  fourth 
day  of  April,  1905,  and  were  due,  two  on  the  first  day  of 
March,  1906,  one  on  the  first  day  of  March,  1907,  one  on  the 
first  day  of  March,  1908,  one  on  the  first  day  of  March,  1909, 
and  one  on  INIarch  1,  1913.  The  ''**  principal  of  these  notes 
was  the  same  as  described  in  the  mortgage,  and  they  each  bore 
interest  at  the  rate  specified  in  the  mortgage,  except  one  of 
the  $166.66  notes,  which  was  drawn  to  bear  interest  at  the  rate 
of  eight  per  cent  per  annum.  The  mortgagor  on  the  seventh 
day  of  August,  1905,  conveyed  the  premises  by  a  deed  with- 
out covenant.s  to  one  Neilson,  who  on  the  twenty-third  day 
of  January,  1906.  by  a  similar  deed  conveyed  the  premises 
to  the  defendant  Furer  who  took  the  title  with  no  other  notice 
of  the  date,  amount,  date  of  maturity  and  rate  of  interest  of 
the  debt  secured  than  that  afforded  by  the  record  of  the  mort- 
gage and  its  assignment.  On  the  sixteenth  day  of  IMarch, 
1906,  the  plaintiff  commenced  suit  to  foreclose  the  mortgage, 
alleging  that  the  notes  were  actually  dated  April  5,  1905,  and 
became  due  on  the  first  day  of  March,  instead  of  the  first  day 
of  May,  as  specified  in  the  mortgage,  and  that  the  misdescrip- 
tion thereof  in  the  mortgage  resulted  from  an  error  of  the 
scrivener  who  drew  the  same.  He  prayed  for  a  reformation 
of  the  mortgage  and  a  decree  of  foreclosure  and  sale  for  the 
amount  of  the  entire  debt,  Avhich  was  rendered  by  the  district 
court,  from  which  judgment  the  defendant  Belle  Furor  brings 
this  appeal. 

1.  The  principal  question  in  this  case  is  whether,  where 
a  mortgage  purports  to  give  the  amount,  date  of  execution 
and  maturity,  and  the  rate  of  interest  borne  by  the  notes  it 
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secures,  and  is  so  recorded,  the  mortgagee  may,  in  a  suit 
against  a  subsequent  purchaser  of  the  premises  who  has  no 
notice  except  such  as  is  afforded  by  the  record,  show  that  the 
notes  intended  to  be  secured  were  dated  and  matured  at  an 
earlier  day,  and  bore  a  higher  rate  of  interest  than  was  speci- 
fied in  the  recorded  mortgage,  and  have  the  same  enforced 
accordingly.  Whatever  the  rule  may  be  in  reference  to  mort- 
gages which  do  not  purport  to  give  these  particulars,  we  are 
satisfied  that,  where  the  mortgage  states  the  amount,  date  of 
maturit}^  and  rate  of  interest  borne  by  the  notes  secured 
thereby,  it  may  not,  as  against  a  purchaser  without  notice,  be 
reformed  in  any  particular  which  makes  the  burden  of  the 
lien  more  onerous  ''*  than  it  appeared  to  be  from  the  recorded 
mortgage.  The  only  rational  interpretation  of  the  recording 
act  is  that  the  real  mortgage  must  be  recorded,  and  the  very 
fact  that  the  plaintiff  asks  to  have  the  mortgage  reformed 
is  a  confession  that  the  mortgage  which  he  is  seeking  to  en- 
force was  never  recorded,  and  is  therefore  void  as  against 
subsequent  purchasers  without  notice.  In  the  earlier  cases  a 
tendency  appears  to  hold  the  mortgage  invalid,  unless  it  truly 
describes  the  debt  to  be  secured;  but  the  modern  and  better 
doctrine  seems  to  be  that,  if  there  is  a  real  debt  to  be  secured, 
it  may  be  enforced  as  against  a  subsequent  purchaser,  if  the 
amount  be  no  larger  than  is  indicated  by  the  mortgage  and 
the  conditions  no  more  onerous.  We  are  cited  to  cases  which 
hold  that  a  debt  may  be  enforced  although  less  in  amount  than 
that  specified  in  the  mortgage,  to  cases  which  hold  the  mort- 
gage valid  where  no  amount  is  specified,  and  to  cases  where  a 
mortgage  is  held  good  which  secures  a  contingent  liability ;  but 
no  case  has  been  brought  to  our  attention  which  conflicts  with 
the  rule  above  laid  down,  unless  it  be  the  case  of  Ilinrick.s 
V.  Brady,  20  S.  D.  599,  108  N.  W.  332,  where  it  was  held  that 
a  purchaser  of  the  premises  was  bound  by  the  provisions  uf 
the  notes  that  they  should  draw  increased  interest  after  ma- 
turity, and  that  overdue  interest  payments  should  also  draw 
increased  interest,  although  this  provision  was  not  mentioned 
in  the  mortgage.  This  case  appears  to  have  been  decide  i  on 
the  authority  of  Ricketson  v.  Richardson.  19  Cal.  330,  where 
it  was  held  that,  when  a  mortgage  mentioned  interest  without 
naming  the  rate,  subsequent  purchasers  were  liable  for  tlie 
principal  and  the  conventional  interest  stipuhtted  in  the  notes. 
The  opinion  expressly  concedes  the  rule  that,  where  a  note 
is  described  in  a  mortgage  as  it  is  made  or  recorded  as  a  note 
for  a  given  sum,  the  mortgagee  cannot  set  up  as  atraiust  a 
subsequent  purchaser  a  dili'erent   and  larger  debt,   fur  the 
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plain  reason  that  a  party  dealing  with  or  in  respect  to  the 
property  from  an  inspection  of  the  mortgage  contracts  in 
reference  to  its  terms,  and  cannot  ''*  be  supposed  to  know  or 
suspect  that  the  real  fact  is  different  from  the  recorded  ac- 
count of  it.  The  court  there  held  that  there  was  no  intend- 
ment under  the  laws  of  California  that,  when  interest  is  the 
subject  of  stipulation,  no  particular  rate  is  agreed  on,  and, 
there  being  no  rate  specified  in  the  mortgage,  that  the  conven- 
tional rate  obtained.  We  are  inclined  to  the  view  that,  where 
no  rate  is  specified,  the  legal  rate  would  prevail  in  this  state, 
but  it  is  not  necessary  to  determine  that,  for  in  Ricketson  v. 
Richardson,  19  Cal.  330,  no  rate  is  specified,  while  in  Ilin- 
ricks  V.  Brady,  20  S.  D.  599,  108  N.  W.  332,  a  rate  was  speci- 
fied with  no  intimation  that  it  was  to  be  changed  after  due. 
The  latter  case,  while  professedly  resting  upon  the  authority 
of  the  former,  went  one  step  further. 

2.  The  purpose  of  recording  a  mortgage  is  to  give  notice 
of  the  lien  to  subsequent  purchasers  and  encumbrancers. 
It  was  said  by  Maxwell,  J.,  in  Edminster  v.  Higgiiis,  6  Neb. 
265:  "The  policy  of  our  law  is  to  discourage  secret  liens,  and 
to  require  all  instruments  afi'ecting  the  title  of  real  estate 
to  be  entered  of  record";  and  that  "the  law  thus  places  a 
means  within  the  reach  of  everyone  desiring  to  purchase  real 
estate  of  ascertaining  the  condition  of  its  title."  The  mort- 
gagee receiving  a  mortgage  and  recording  the  same  in  pur- 
suance of  the  statute  is  responsible  for  the  statements  therein 
contained  respecting  the  nature  and  extent  of  his  lien.  The 
declarations  contained  in  the  mortgage  are  his  declarations  to 
all  subsequent  purchasers,  and,  under  a  familiar  rule  of  equity 
jurisprudence,  he  is  estopped  to  assert  against  subsequent 
purchasers  that  his  interest  is  greater  than  he  declared  it  to 
be  by  the  statements  contained  in  the  mortgage  which  he  him- 
self caused  to  be  recorded  for  the  very  purpose  of  notifying 
such  subsequent  purchasers  of  the  existence  and  extent  of  his 
lien.  It  is  suggested  that  the  intending  purchaser  shcnild  in- 
quire of  the  mortgagee  concerning  the  lien.  Conceding,  for 
the  argument,  that  this  is  true  in  respect  to  those  matters 
not  covered  by  the  mortgage,  why  should  the  intending  pur- 
chaser interrogate  the  mortgagee  concerning  '•*  those  matters 
which  the  mortgagee  has  already  formally  declared  and  caused 
to  be  entered  in  the  record?  If  the  mortgage  declares,  as  in 
this  instance,  that  the  notes  bear  even  date  therewith  and  are 
due  at  specified  periods  from  such  date,  and  that  they  bear 
interest  at  the  rate  of  six  per  cent  per  annum,  there  is  no  rea- 
son why  the  intendir.g  jjurchaser  should  be  required  to  go  to 
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the  mortgagee  to  ascertain  if  the  facts  stated  in  the  mort- 
gage, which  he  caused  to  be  recorded  for  the  purpose  of  giving 
notice,  are  true. 

3.  The  construction  of  the  recording  act  contended  for  by 
the  plaintiff  contravenes  the  well-settled  principle  of  equity 
jurisprudence  that,  where  one  of  two  innocent  persons  must 
suflfer  from  the  consequences  of  a  mistake,  the  person  who 
made  the  mistake  possible  is  the  one  who  must  bear  them. 
It  was  the  fault  of  the  mortgajyjce  if  the  mortgage  which  he 
took  did  not  correctly  describe  the  notes  it  was  intended  to  se- 
cure, and  if  there  is  to  be  a  loss  in  consequence  of  that  mis- 
take, he  should  bear  it,  and  should  not  be  allowed  to  shift 
the  burden  upon  the  innocent  purchaser. 

4.  The  plaintiff  contends  that  the  defendant  did  not  rely 
upon  the  record,  because  she  did  not  personally  examine  the 
same.  It  appears  that  her  husband,  who  acted  for  her,  pro- 
cured an  abstract  of  the  record  which  correctly  exhibited  the 
facts  recited  in  the  mortgage  as  to  the  debt  it  secured.  It  is 
conclusively  presumed  against  a  purchaser  that  he  had  notice 
of  the  facts  stated  in  the  record,  and  there  is  no  reason  sug- 
gested why  the  presumption  should  not  obtain  in  his  favor  as 
well;  but  if  it  is  necessary  for  a  purchaser  to  examine  the 
record  he  may  do  it  by  an  agent,  and  that  is  what  happens 
when  he  relies  upon  an  abstract  made  from  the  record.  There 
is  no  merit  in  this  contention. 

We  therefore  recommend  that  the  judgment  of  the  district 
court  be  reversed  and  the  plaintiff's  action  dismissed. 

Ames,  C,  concurs. 

Fawcott,  C,  not  sitting. 

'^"*  By  the  COURT.  For  the  rensons  stated  in  the  forego- 
ing opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  plaintiff's  action  dismissed. 


A  Purchaser  for  Valu^  is  not  Affected  'by  any  Latent  Equity, 
^vhetlicr  by  lien,  encumbrance,  trust,  fraud,  or  any  other  claim;  and 
a  mutual  mistake  stands  on  the  same  footing  as  anv  other  equity: 
Snvdcr  V.  Grandstaff,  96  Yt.  473,  70  Am.  St.  Rep.  '863.  See,  also, 
Davis  V.  Ward,  109  Cal.  1S6,  50  Am.  St.  Rep.  29.  If  a  mortgage  on 
land  securing  a  bond  refers  to  the  bond  for  con<litioLS,  and  the  bond 
is  not  recorded,  the  bond  and  mortgage  are  not  notice  to  a  jnir- 
chaser  of  the  land  subject  thereto  of  any  other  conditions  than  tliose 
appearing  on  the  record  of  the  mortgage:  Equitable  Building  etc. 
Assn.  V.  Corley,  72  S.  C.  404,  110  Am.  St.  Rep.  615. 
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FIRST  NATIONAL  BANK  v.  BLAIR  STATE  BANK. 

[80  Neb,  400,  114  N.  W.  409.] 

FRAUDS,  STATUTE  OF,  Who  may  Urge —Pledgee  or  Subse- 
quent Purchaser. — When  a  vendor  of  chattels  by  a  contract  voidable 
by  the  statute  of  frauds  makes  a  subsequent  valid  sale  or  pledge  and 
delivery  of  the  same  chattels  to  a  third  person,  he  thereby  repudiates 
and  avoids  the  former  contract,  and  the  subsequent  purchaser  may 
invoke  the  statute  for  his  own  protection,      (p.  755.) 

(Syllabus  by  the  court.) 

Thomas  Stapleton,  James  H.  Van  Dusen  and  W.  C.  Lam- 
bert, for  the  appellant. 

F.  A.  Brogan  and  Herman  Aye,  contra. 

'»oo  AMES,  C.  In  June,  1900,  Mrs.  L.  F.  Armstrong  was 
the  owner  or  in  the  possession  of  a  cattle  ranch  and  engaged 
in  the  livestock  ^*^^  business  at  Elm  Creek  in  Buffalo  county, 
in  this  state.  On  the  thirtieth  day  of  that  month  she  executed 
two  mortgages  on  parts  of  her  herd,  one  which  became  the 
property  of  the  First  National  Bank  of  Marengo,  Iowa,  and 
the  other  the  property  of  the  Blair  State  Bank  of  Blair,  in 
this  state.  Her  business  seems  to  have  been  in  the  charge  of 
her  husband.  At  any  rate,  counsel  for  both  parties  to  this 
suit  treat  him  as  her  alter  ego  and  impute  his  conduct  to  her 
unqualifiedly.  On  the  morning  of  the  thirtieth  day  of  No- 
vember, 1903,  an  officer  and  agent  of  the  I\Iarengo  bank  visited 
Elm  creek,  and  had  there  an  interview  with  the  husband  with 
reference  to  the  first-mentioned  indebtedness.  At  that  time 
there  were  no  cattle  on  the  ranch  answering  to  the  description 
contained  in  the  mortgage,  but  there  were  forty  odd  head  of 
cattle  upon  the  premises  and  belonging  to  Mrs.  Armstrong, 
which  were  described  in  the  mortgage  owned  by  the  Blair 
bank,  and  eighty-three  head  belonging  to  her  and  not  encum- 
bered. It  was  agreed  between  Armstrong  and  the  represen- 
tative of  the  Marengo  bank  that  the  eighty-three  head  should 
be  delivered  to  the  latter,  and  be  by  him  shipped  to  South 
Omaha  and  sold  upon  the  market,  and  the  proceeds  of  the  sale 
applied  toward  the  satisfaction  of  the  indebtedness  held  by 
him.  Elm  Creek  is  situated  on  the  line  of  the  Union  Pacific 
Railroad  Company  about  sixteen  miles  west  of  Kearney,  but 
cars  for  the  proposed  shipment  could  not  then  be  obtained 
at  either  place,  and  on  the  afternoon  of  the  same  day  Delaney, 
the  agent,  returned  east  in  quest  of  them.  Nothing  was  paid 
in  consideration  of  the  agreement  and  none  of  the  cattle  were 
delivered  to  Delaney,  and  no  written  memorandum  was  made, 
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but  it  was  agreed  that  the  cattle  should  remain  in  the  cus- 
tody of  Mrs.  Armstrong  and  be  cared  for  by  her  husband,  as 
had  formerly  been  the  custom,  until  they  should  be  taken 
under  the  agreement.  In  the  afternoon  of  the  same  day  Arm- 
strong visited  Kearney.  In  the  morning  of  that  day  the 
Blair  bank  had  retained  Robbins,  an  attorney  at  Kearney, 
and  had  instructed  him  in  general  *^^  terms  to  look  after 
their  interests  as  the  owner  of  the  other  mortgage  and  inde])t- 
edness  belonging  to  it.  Armstrong,  upon  his  arrival  in 
Kearney,  met  Robbins  and  told  him  in  substance  of  the  ar- 
rangement between  the  former  and  Delaney.  The  value  of 
the  cattle  in  the  passession  of  the  mortgagor  and  answering 
the  description  in  the  mortgage  of  the  Blair  bank  was  insuffi- 
cient to  satisfy  the  debt  secured  by  that  instrument,  and  Rob- 
bins asked  Armstrong  to  make  good  the  deficiency  in  part  by 
delivering  to  him  for  his  client  the  eighty-three  head  of  the 
unencumbered  cattle  which  were  the  subject  of  the  agree- 
ment between  Armstrong  and  Delaney.  With  this  request 
Armstrong  was  reluctant  to  comply,  mentioning  as  an  obstacle 
to  so  doing  that  he  did  not  intend  to  return  at  once  to  Elm 
Creek.  To  obviate  this  objection  Robbins  suggested  that 
Armstrong  write  a  note  to  his  wife  instructing  her  to  deliver 
the  animals,  which  he  finally  consented,  or  seemed  to  consent, 
to  do,  and  he  wrote  and  sealed  a  note,  which  he  addressed 
to  his  wife  and  intrusted  to  Robbins  for  delivery.  The  con- 
tents of  the  note  are  not  disclosed  by  the  evidence,  but  Rob- 
bins gave  it  to  an  assistant  named  Swan,  who  on  the  next  day, 
December  1st,  carried  it  to  Elm  Creek  and  delivered  it  to  ]\Irs. 
Armstrong,  and  then,  with  the  help  of  a  hired  man  of  the 
latter,  drove  the  cattle  from  the  pasture  into  a  corral  or  feed 
lot,  in  which  he  fastened,  fed  and  kept  them  for  four  or 
five  days  without  objection  from  the  Armstrongs,  at  the  end 
of  which  time,  and  aLso  without  such  objection,  he  shipped 
them  to  South  Omaha,  consigned  to  the  Blair  State  Bank, 
where  they  were  sold  on  the  market,  and  the  proceeds  of  the 
sale  appropriated  by  that  institution  in  part  satisfaction  of  its 
demand.  It  does  not  appear  that  the  Armstrongs,  or  either 
of  them,  have  in  any  manner  or  at  any  time  since  the  inter- 
view with  Robbins  been  ignorant  of,  or  have  objected  to,  this 
transaction  in  any  particular,  but  they  appear  to  have  silently 
acquiesced  therein.  This  action  was  begun  in  ]\Iay.  1904.  and 
tried  in  April,  1906,  upon  an  amended  petition  alleging  a  sale 
and  delivery  of  the  cattle  to  the  "***"'*  Marengo  bank  by  L.  F. 
Armstrong  and  a  subsequent  wrongful  seizure  and  cunver.sion 
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of  them  by  the  Blair  bank.  The  answer,  besides  a  general 
denial,  alleges  ownership  of  the  cattle  in  the  defendant  by  rea- 
son of  the  transaction  above  set  forth,  and  as  a  separate 
defense  pleads  the  statute  of  frauds  as  against  the  alleged 
purchase  by  the  plaintiff.  There  was  a  trial  to  a  jury,  and  a 
directed  verdict  and  judgment  for  the  defendant,  and  the 
plaintiff  appealed. 

There  is  no  contradiction  in  the  evidence  and  no  dispute  of 
law,  except  as  to  the  availability  of  the  statute  of  frauds  as 
a  defense  for  the  defendant  bank.  In  other  words,  it  is  not 
disputed  that  the  statute  would  have  been  a  complete  defense 
for  Mrs.  Armstrong  to  a  similar  action  by  the  Marengo  bank 
against  her,  or  that  in  such  an  action  she  might  have  waived 
the  statute,  and  that  in  that  event  the  transaction  between  her 
husband  and  Delaney  would  properly  have  been  adjudged 
sufficient  to  transfer  the  title  to  the  Marengo  bank,  by  which 
she  would  have  been  converted  into  a  mere  custodian  of  the 
cattle  for  it.  Neither  is  it  disputed  that  the  protection  of  the 
statute  extended,  or  would  have  extended,  to  anyone  who  was 
by  contract  privy  with  her  in  title.  This  latter  proposition 
seems  also  to  have  been  set  at  rest  by  the  previous  decisions 
of  this  court:  Hansen  v.  Berthelsen,  19  Neb.  433,  27  N.  W. 
423 ;  Dailey  v.  Kinsler,  35  Neb.  835,  53  N.  W.  973.  The  rea- 
son for  this  latter  rule  was,  we  think,  concisely  and  correctly 
stated  by  the  supreme  court  of  Indiana  in  Hunter  v.  Bales. 
24  Ind  299,  as  follows:  "The  vendor  makes  his  election  to 
treat  the  prior  verbal  contract  as  void,  whenever  he  makes  a 
valid  agreement  of  sale  in  the  face  of  it,  and  that  the  inter- 
mediate purchase,  in  such  a  case,  is  shielded  by  the  statute, 
as  well  as  the  vendor."  The  principal,  if  not  sole,  ground  of 
contention  by  counsel  for  the  plaintiff,  if  w'e  correctly  under- 
stand him,  is  that  Bobbins'  authority  as  agent  and  attorney 
for  the  defendant  extended  only  to  enforcing  the  mortgage 
of  his  client  against  the  property  described  therein,  and  that 
the  transaction  by  which  he  obtained  possession  of  ******  the 
cattle  in  question,  even  if  he  had  the  consent  thereto  of  the 
Armstrongs,  which  is  denied,  was  in  excess  of  his  powers,  and 
consequently  ineffectual  to  transfer  the  title  to  the  liiair  bank. 
Granting  such  to  have  been  the  situation  at  the  time  he  took 
possession  of  the  animals,  which  we  do  not  decide,  that  act 
was  not  one  in  its  nature  unlawful,  but  was  one  for  the  bene- 
fit and  in  furtherance  of  the  interests  of  his  client,  which  the 
latter  was  at  liberty  to,  and  which  it  in  fact  did.  ratify  and 
confirm  before  the  plaintiff'  made  any  aftem])t  to  intervene 
or  elTeetnally  to  impeach  it.     xVs  respects  Armstrong,  we  have 
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the  uncontradicted  testimony  of  Robbins  that  at  tlie  time  of 
the  interview  in  Kearney  the  former  consented  to  turn  over 
the  cattle  to  him  for  the  satisfaction  of  his  client,  and  that 
in  connection  with  such  consent  he  wrote  and  addressed  the 
note  to  his  wife,  in  apparent  compliance  with  which  her  em- 
ploye assisted  in  makinf;  the  transfer,  to  which  she  or  hor 
husband  never  made  objection,  thouprh  both  had  ample  op- 
portunity so  to  do  before  the  cattle  were  shipped  away.  The 
evidence,  to  our  minds,  appears  so  conclusively  in  favor  of  the 
defendant  in  this  respect  that,  in  our  opinion,  a  verdict  in 
favor  of  the  plaintiff  could  not  be  permitted  to  stand. 

It  is  immaterial  whether  the  transaction  was  a  pledge  or 
a  sale,  or  whether  it  was  consummated  by  the  delivery  to 
Swan  or  by  subsequent  ratification  and  acquiescence,  or  what 
"was  the  scope  of  Robbins'  powers  as  agent  or  attorney.  In 
any  event,  the  title  passed  before  the  plaintiff  intervened, 
and  the  defendant  was  and  is  rightfully  and  lawfully  in  the 
possession  of  the  cattle  and  of  the  proceeds  of  their  sale. 
When  a  vendor  of  chattels  by  a  contract  of  sale  which  is  void- 
able by  the  statute  of  frauds  makes  a  sale  or  pledge  and  de- 
livery of  them  to  a  third  person,  he  thereby  repudiates  and 
avoids  the  former  contract,  and  the  subsequent  purchaser  may 
invoke  the  statute  for  his  own  protection :  Hunter  v.  Bales, 
24  Ind.  299;  Petty  v.  Petty,  4  Mon.  (Ky.)  215,  39  Am.  Dec. 
501. 

We  do  not  consider  that  Rickards  v.  Cunningham,  10 
^o5  Neb.  417,  6  N.  W.  475,  and  Cresswell  v.  I\IcCaig,  11  Neb. 
222,  9  N.  W.  52.  cited  by  the  plaintiff,  are  in  point.  In  both 
of  these  cases  the  party  seeking  the  protection  of  the  statute 
was  a  creditor  claiming  adversely  to  both  the  vendor  and  the 
vendee.  It  is  true  that  the  defense  of  the  statute  of  frauds 
is  a  personal  one.  but  it  is  so  in  a  sense  somewhat  different 
from  that  in  which  the  term  is  used  in  some  other  instances, 
as,  for  example,  the  case  of  usury.  It  is  free  from  the  same 
degree  or  kind  of  moral  obligation  as  that  which  affects  the 
latter,  and  a  third  person,  who  by -a  voluntary  and  valid  con- 
tract with  the  vendor  succeeds  to  the  title  and  i^ossession  of 
the  latter,  succeeds  also  to  his  right  to  protect  that  title  against 
a  previous  void  or  voidable  agreement. 

We  recommend,  therefore,  that  the  judgment  of  the  district 
court  be  affirmed. 

Fawcett  and  Calkins,  CC.  concur. 

By  the  COTRT.  For  tlu^  reasons  stated  in  the  fnreoning 
opinion,  the  judgnii.Mit  of  the  di^lriet  court  is  al'lifmrd. 
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PERSONS   TO  WHOM   THE   STATUTE   OF  FRAUDS  IS  AVAIL- 
ABLE. 
I.  Scope  of  Note,  756. 
n.  Strangers  in  General,  756, 
III.  Fraudulent  Intermeddlers  and  Tort-feasors,  766. 
rv.  Insurance  Companies,  769. 
V.  Creditors,  770. 

VI.  Vendees  and  Lessees. 

a.  In  General,  772. 

b.  Intermediate  Vendees  and  Lessees,  774. 
VII.  Heirs,  Executors  and  Administrators,  777. 

Vm.  Public  Authorities,  778. 

I.  Scope. 
We  confine  our  discussion  in  this  note  to  the  particular  question 
indicated  in  the  title.  The  somewhat  analogous  question  as  to  when  or 
how  far  the  statute  of  frauds  may  be  relied  upon  as  a  defense  or  ground 
of  relief  is  discussed  in  the  note  appended  to  McCampbell  v.  Mc- 
Campbell,  15  Am.  Dec.  62,  and  will  not  now  be  considered,  though 
the  principles  and  rules  there  given  will  be  found  to  bear,  in  some 
cases,  upon  our  present  topic,  and  it  will  be  well  to  examine  that 
note  in  connection  herewith. 

II.     Strangers  in  General. 

It  is  a  familiar  rule  of  modern  law,  which  will  be  found  running 
through  all  the  cases,  that  the  statute  of  frauds  concerns  the  remedy 
only,  and  its  effect  is  not  to  render  an  agreement  void,  but  simply 
to  prevent  its  direct  enforcement  by  the  parties  and  to  refuse 
damages  for  its  breach.  This  rule  is  founded  upon  the  just  and 
reasonable  theory  that,  while  the  parties  to  an  agreement  are  not 
legally  bound  to  waive  the  requirements  of  the  statute  of  frauds, 
still  there  frequently  rests  a  moral  duty  on  the  part  of  one  of  the 
contracting  parties  to  perform,  and  a  moral  right  in  the  other  to  ask 
performance,  and,  therefore,  the  law  should  interpose  no  obstacle  to 
the  completion  of  the  contract  by  the  voluntary  consent  of  the  par- 
ties themselves,  for  in  so  doing  they  infringe  upon  neither  the  letter 
nor  spirit  of  the  statute  of  frauds,  nor  upon  any  principle  or  policy 
of  either  law  or  equity.  In  consonance  with  this  general  policy  of 
the  law  to  regard  the  statute  of  frauds  as  a  shield  to  be  used  as  a 
protection  for  those  who  might  suffer  by  reason  of  pretended  parol 
promises,  rather  than  as  a  means  of  preventing  the  voluntary  fulfill- 
ment of  a  moral  duty,  it  follows  as  a  natural  corollary  that,  if  the 
parties  to  an  agreement  within  the  statute  are  willing  to  waive  the 
requirement  of  the  statute,  an  outsider  should  not  be  heard  to 
question  its  effect. 

As  a  general  rule,  then,  the  defense  of  the  statute  of  frauds  is 
personal,  and  can  only  be  relied  on  by  the  parties  or  their  privies* 
Mewburn's  Heirs  v.  Bass,  S'2  Ala.  G'2'2.  2  South.  ')'2't-,  Daum  v.  Conley, 
27   Colo.   56,   59  Pac.   753;    McCoy   v.   Williams,   Q   111.    (1   Gilm.)    584; 
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Chicago  Dock  Co.  v.  Kinzie,  49  111.  289;  Hughes  v.  Lumbsen,  8  111. 
App.  185;  Halberg  v.  Brosseau,  64  111.  App.  520;  Pasquay  v.  Pasqiiay, 
235  111.  48,  85  N.  E.  316;  Cool  v.  Peters  Box  &  L.  Co.,  87  Jnd.  .531; 
Savage  v.  Lee,  101  Ind.  514;  Bodkin  v.  Merit,  102  Ind.  293,  1  N.  E. 
625;  Burrow  v.  Terre  Haute  &  L.  R.  Co.,  107  Ind.  432,  8  N.  E.  167; 
Jackson  v.  Stanfield,  137  Ind.  592,  36  N.  E.  345,  37  N.  E.  14,  23 
L.  R.  A.  588;  Crawford  v.  Woods,  69  Ky.  (6  Bush)  200;  Grisham  v. 
Lutric,  76  Miss.  444,  24  South.  169;  St.  Louis  K,  &  N.  W,  Ky.  Co. 
V.  Clark,  122  Mo.  169,  25  S.  \V.  192,  906,  26  L.  R.  A.  751;  Rickards 
V.  Cunningham,  10  Neb.  417,  6  N.  W.  475;  Tibbetts  v.  Flanders,  18 
N.  H.  284;  Bell  v.  Beazley,  18  Tex.  Civ.  App.  6.39,  45  S.  W.  401; 
Purdon  Naval  Stores  Co.  v.  Western  Union  Tel.  Co.,  153  Fed.  327.  Thus 
where  a  third  person  purchases  lands  for  the  benefit  of  plriintiff,  and 
after  a  resale  of  them  pays  the  proceeds  of  thom  to  defrndant,  it  is 
no  defense  to  an  action  for  monfy  had  and  received  that  the  con- 
tract between  plaintiff  and  the  third  person  was  in  parol,  and 
voidable  under  the  statute  of  frauds:  Garrett's  Admrs.  v.  Garrett, 
27  Ala.  687.  So,  too,  in  Lavender  v.  Hall,  60  Ala.  214,  plaintiff,  a 
landlord,  sought  to  recover  from  defendant  damages  for  appropriat- 
ing to  his  own  use  certain  cotton  raised  by  plaintiff's  tenant  on 
which  plaintiff  had  a  lien.  Defendant,  among  other  defenses, 
pleaded  that  the  contract  of  lease  between  plaintiff  and  the  tenant 
was  within  the  statute  of  frauds,  but  the  court  said:  "It  is  not  for 
a  mere  stranger  to  a  contract,  as  is  the  defendant  to  the  contract 
between  plaintiff  and  his  tenants,  to  question  its  validity,  because  it 
is  offensive  to  the  statute  of  frauds.  The  parties  may  elect  to  treat 
it  as  valid,  and  to  perform  it.  If  they  should,  others  cannot  avail 
themselves  of  an  objection  to  the  contract  which  they  have  waived." 
It  was  further  held  in  this  case  that  the  tenant  having  had  the  use 
and  occupation  of  plaintiff's  land  in  making  the  crops,  the  contract 
of  lease  was  executed  for  that  period,  and  that  the  statute  of  frauds 
avoids  executory  and  not  executed  contracts;  and  to  the  same  effect 
is  Ryan  v.  Tomlinson,  39  Cal.  639,  Hill  v.  Groesbeek,  29  Colo.  161, 
67  Pac.  167,  and  Chaffe  v.  Bcnart,  60  Miss.  34. 

Likewise  a  parol  sale  of  land  by  the  mortgagee  under  a  power  in 
the  mortgage  cannot  be  avoided  by  the  mortgagor,  because  not  in 
writing,  under  the  statute  of  frauds,  as  such  contracts  are  voidable 
only  at  the  election  of  the  parties:  Cooper  v.  Hornsby,  71  Ala.  62; 
Mewburn  v.  Bass,  82  Ala.  622,  2  South.  520;  and  where  a  parol  con- 
tract for  the  sale  of  land  has  been  taken  out  of  the  statute,  as  be- 
tween the  vendor  and  vendee  one  who  takes  a  mortgage  on  the  land 
from  the  vendor,  with  notice,  actual  or  constructive,  of  the  existence 
of  the  contract,  cannot  take  advantage  of  the  statute:  Collins  v. 
Moore  115  Ga.  327,  41  S.  E.  609.  Again,  in  Hiiglies  v.  Lunisden,  8 
111.  App.  (8  Bradw.)  185,  plaintiff,  a  special  commissioner,  held  not*  s 
belonging  to  a  married  woman.  Upon  representations  of  her  hus- 
band that  he  was  acting  as  her  agent,  plaintiff  delivered  the  note?, 
properly  indorsed,  in  part  payment  of  land  purchased  by  the  hii  =  l>  •  .! 
under    a    parol    contract.     Afterward    the     husband    rcpudi;r.c  I     t;.c 
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contract  and  refused  to  accept  a  conveyance  for  the  land.  Plaintiff 
demanded  a  return  of  the  notes  and  upon  refusal  of  the  vendor  to 
surrender  them  brought  this  action  of  trover  for  their  conversion, 
alleging  invalidity  of  the  contract  of  sale  between  the  husband  and 
the  vendor,  under  the  statute  of  frauds.  A  judgment  in  favor  of 
plaintiff  was  reversed  on  appeal,  upon  the  ground  that  he  was  not 
such  a  party  in  interest  that  he  could  attack  the  parol  contract  of 
sale,  as  within  the  statute  of  frauds;  the  court  saying:   "The  statute 

could   only   be    interposed  by    the   parties   to    the    contract So 

long  as  they  were  satisfied,  it  was  not  his  (plaintiff's)  business 
whether  it  was  in  writing  or  not."  So,  too,  in  Hallberg  v.  Brosseau, 
64  111.  App.  520,  it  was  held  that  in  an  action  upon  a  lease  under 
seal,  the  defendant  cannot  plead  that  the  lease  was  not  executed  in 
accordance  with  the  requirements  of  the  statute  of  frauds  by  the 
plaintiff,  as  such  plea  is  a  personal  privilege. 

In  King  v.  Bushnell,  121  111.  656,  13  N.  E.  245,  the  land  in  which 
plaintiff  sought  dower  was  held  by  the  intestate  in  trust  for  minor 
children  under  a  parol  agreement,  and  it  was  held  that  the  defense 
of  the  statute  of  frauds  is  personal  to  the  party  making  the  promise, 
and  could  not  be  set  up  by  plaintiff  to  impeach  the  trust.  But  in 
Godschalck  v.  Fulmer,  176  111.  64,  51  S.  E.  852,  it  was  held  that  one 
who  took  in  his  own  name  a  conveyance  for  another,  by  the  latter's 
consent,  until  a  lien  was  discharged,  is  not  precluded  from  pleading 
the  statute  of  frauds  to  a  verbal  promise  to  convey  to  the  alleged 
real  owner,  since  the  equitable  rule  denying  such  defense  is  designed 
to  prevent  fraud,  where  consent  was  given  on  the  strength  of  a 
promise  to  reconvey.  Again,  sureties  on  a  bond  securing  the  per- 
formance of  a  contract  are  not  permitted  to  set  up  the  statute  of 
frauds  on  account  of  the  failure  of  their  principal  to  sign  the  con- 
tract secured  by  their  bond,  as  the  principal  is  the  only  party  who 
can  interpose  such  defense:  First  Presbyterian  Church  v.  Swanson, 
100  111.  App.  39.  But  the  heirs  and  privies  of  parties  to  a  parol 
agreement  may  take  advantage  of  the  statute:  Sonnemann  v.  Mertz, 
221  111.  362,  77  N.  E.  550.  In  Law  v.  Hatcher,  4  Blackf.  (Ind.)  364.. 
plaintiff  had  bought  certain  clocks  while  they  were  in  transit.  The 
contract  of  purchase  was  verbal,  and  being  in  excess  of  thirty 
dollars  was  within  the  statute  of  frauds,  no  part  of  the  purchnse 
price  having  been  paid.  There  was  no  delivery  of  the  clocks  to 
plaintiff  at  the  time  of  purchase,  but  the  carrier  was  notified  by  the 
seller  to  deliver  them  to  plaintiff,  and  did  so  upon  their  arrival  at 
plaintiff's  place  of  residence.  The  clocks  were  damaged  while  in 
transit  and  this  was  an  action  against  the  carrier  to  recover  damages 
for  the  injury.  It  was  held  that  plaintiff  could  not  recover  without 
proof  of  writing  or  payment  of  the  purchase  price,  or  constructive 
delivery.  In  Peck  v.  Williams,  113  Ind.  256,  15  N,  E.  270,  defendant, 
one  of  several  tenants  in  common,  had  purchased  and  paid  for  the 
interest  of  one  of  the  other  tenants  in  the  common  property,  but  the 
contract  of  sale  was  not  in  writing  nor  was  any  conveyance  executed 
to  her.     Plaintiff,  who  subseijui  iitly  became  a  creditor  of  defendant's 
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vendor,  had  his  interest  in  the  common  property  sold  under  execu- 
tion, and  bought  it  in  at  sheriff's  sale,  receiving  a  sheriff's  deed 
therefor.  This  proceeding  was  instituted  to  obtain  a  jiartition  of 
the  premises,  plaintiff  alleging  that  the  contract  of  sale  between 
the  defendant  and  her  vendor,  under  which  she  claimed  to  be  the 
owner  of  his  share  in  the  common  property,  was  witliin  the  statute  of 
frauds;  and  plaintiff  prevailed  in  the  lower  court.  On  appeal,  how- 
ever, the  judgment  was  reversed;  the  court  saying:  "It  has  often 
been  held  that  it  dots  not  lie  in  the  mouth  of  a  third  person  to  set 
up  the  statute  of  frauds  in  order  to  defeat  a  contract  which  the  par- 
ties themselves  have  fully  executed." 

An  agreement  between  the  holder  of  a  certifioate  of  deposit  and 
the  cashier  of  a  bank  that  such  holder  could  check  against  tlie 
amount  of  the  certificate  cannot  be  objected  to  by  the  payee  of  a 
check  so  drawn,  if  by  anyone,  on  the  ground  that  such  agreement  is 
within  the  statute  of  frauds:  Hamlin  v.  Simpson,  105  Iowa,  125,  74 
N.  W.  906,  44  L.  R.  A.  397. 

In  Jacob  v.  Smith,  28  Ky.  (5  J.  J.  Marsh.)  380,  plaintiff  filed  a  bill 
for  specific  performance.  Defendant  hud  contracted  to  sell  plaintiff 
certain  real  property  if  her  agent  had  not  already  sold  it,  or  any 
part  of  it.  The  agent  had  made  a  verbal  sale  of  a  part  of  the  land. 
It  was  held  that  plaintiff  could  not  compel  the  defendant  to  avoid 
this  verbal  sale,  by  pleading  the  statute  of  frauds.  "Although  it 
was  merely  verbal,"  said  the  court,  "it  was  morally  obligatory  upon 
her.  She  certainly  could  not  be  compelled  to  avoid  it,  by  pleading 
the  statute  of  frauds  and  perjuries."  And  to  same  effect  is  Clary's 
Heirs  v.  Marshall's  Heirs,  44  Ky.  (5  B.  Mon.)  266,  and  Bohannon  v. 
Pace,  36  Ky.  (6  Dana)  194,  where  it  was  said  that  that  section  of 
the  statute  of  frauds  which  prohibits  the  enforcement  of  verbal 
contracts  for  the  sale  of  land  "was  made  for  the  protection  and 
security    of     vendors     and   those   claiming   under    tliem,    and    not    for 

adversary    claimants The    person    charged    upon    such    contract 

may  object  to  its  enforcement.  But  if  he  confess  the  contract,  and 
be  willing  to  abide  by  its  terms,  no  other  has  a  right  to  object." 
In  Oldham  v.  Sale  40  Ky.  (1  B.  Mon.)  76,  a  widow  set  up  a  claim  of 
dower  in  land  which  her  husband  during  his  infancy  and  before  his 
marriage  liad  disposed  of  under  a  parol  executory  contract  of  sale. 
After  liis  marriage,  and  when  of  full  age,  the  husband  had  ratified 
his  oral  contract  of  sale  by  executing  a  conveyance  for  the  land.  It 
was  held  that  the  widow  could  not  avoid  the  parol  executory  con- 
tract. "She  had  no  right  to  require  him  to  avoid  his  contract,  nor 
could  she  avuid  it  for  him  or  for  herself."  Likewise,  an  assignee  for 
the  benefit  of  creditors,  not  being  a  purchaser  for  value,  cannot 
plead  the  statute  of  frauds  as  a  defense  to  an  action  to  enforce  a 
parol  contract  by  the  assignor  for  the  sale  of  land,  the  assignor 
offering  in  writing  to  convey:  Walker's  Assignee  v.  Walker,  21  Ky. 
Law  Rep.  1521,  55  S.  W.  726.  Again,  in  Cowan  v.  Adams,  10  Me. 
(1  Fairf.)  374,  25  Am.  Dec.  242,  it  was  held  that  the  statute  of 
frauds  relating   to   contracts  for   the   sale   of   gijuds  cannot  be   set   up 
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in  defense,  except  by  him  who  is  sought  to  be  charged  by  such  con- 
tract or  his  legal  representatives. 

Also  the  statute  cannot  be  used  to  charge  a  trustee,  who  may  set 
up  against  his  debt  to  the  principal  defendant  a  verbal  promise 
within  the  statute  to  pay  the  defendant's  debt  to  another  for  a 
greater  amount,  because  the  contract  is  treated  as  a  subsisting  valid 
contract  when  it  comes  in  question  between  other  parties  for  pur- 
poses other  than  a  recovery  upon  it:  Cahill  v.  Bigelow,  35  Mass.  (18 
Piclt.)  309, 

In  Smith  v.  Marsh,  132  Mich.  407,  93  N.  W.  1091,  a  bill  was  filed 
to  set  aside  a  deed.  Complainant  and  defendant's  intestate  were 
twin  sisters,  and  had  purchased  land  as  tenants  in  common  with 
money  received  from  their  father's  estate.  Owing  to  a  superstition 
that  complainant,  the  older  of  the  two,  would  die  first,  and  in  order 
to  avoid  the  expense  of  probating  her  estate,  it  was  agreed  that  she 
should  deed  her  intereai  to  deceased,  who,  in  turn,  was  to  deed  the 
same,  before  her  death,  to  complainant's  children.  In  pursuance  of 
this  verbal  agreement  complainant  conveyed  her  interest  to  deceased, 
who  failed  to  reconvcy  before  her  death,  some  two  years  afterward. 
Complainant  took  no  steps,  to  obtain  a  written  statement  from  de- 
ceased of  her  alleged  interest,  but  relied  on  the  parol  agreement  of 
deceased  to  convey.  There  was  no  evidence  that  complainant  made 
the  deed  at  the  request  of  deceased,  or  was  persuaded  or  influenced 
by  deceased  to  execute  it.  It  was  held  that  complainant  was  not 
entitled  to  avoid  the  deed  for  failure  of  deceased  to  perform  the 
agreement  to  reconvey,  upon  the  ground  that  the  agreement  was 
not  within  the  statute  of  frauds  (Comp.  Laws,  sec.  9509),  by  reason 
of  the  confidential  relations  between  complainant  and  'deceased. 
Said  Judge  Grant:  "We  find  that  there  were  no  confidential  relations 
such  as  to  avoid  this  deed  as  not  within  the  statute  of  frauds.  The 
statute  is  a  wise  and  beneficent  law.  It  cannot  be  frittered  away 
because  the  parties  to  deeds,  are  ignorant,  and  do  not  fully  under- 
stand their  rights.     It   must  govern   the   conduct   of   the   learned  and 

unlearned    alike Courts    cannot    negative    the    statute    because 

in  an  undividual  case  it  operates  as  a  hardship."  In  Waite  v.  Mc- 
Kelvy,  71  Minn.  167,  93  N.  W.  727,  the  action  was  against  a  sheriff 
to  recover  possos.sion  of  certain  personal  property,  of  which  plaintiff 
claimed  to  be  tlie  owner  under  a  verbal  contract  of  purchase. 
Before  there  was  any  actual  delivery  of  the  property  to  plaintiff, 
defendant  had  levied  upon  it  by  virtue  of  a  writ  of  attachment 
against  plaintiff's  vendor.  The  turning  point  in  the  case  was  as  to 
the  ownership  of  the  property  at  the  date  of  the  levy.  The  defend- 
ant claimed  that  the  alleged  sale  to  plaintiff  was  within  the  statute 
of  frauds,  and  plaintiff  contended  that  the  defense  of  the  statute 
is  personal  and  could  not  be  invoked  by  the  defendant.  A  judgment 
for  plaintiff  was  reversed  and  a  new  trial  granted  upon  the  ground 
that  there  was  not  sufficient  proof  to  show  that  there  had  been  any 
acceptance  by  the  plaintiff  of  the  goods  under  the  alleged  verbal 
contract   of   sale.     But   the    court   said:    "With   reference    to    another 
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trial,  it  jis  proper  to  add  that  the  rule,  relied  on  by  the  plaintiff,  to 
the  effect  that  the  defense  of  the  statute  of  frauds  is  personal  to 
the  parties  to  the  verbal  contract,  and  cannot  be  invoked  by  third 
parties,  has  no  application  to  this  case,  for  the  defendant,  as  sheriff, 
has,  by  virtue  of  his  levy,  all  of  the  title  and  right  to  the  property 
that  the  seller  had,  if  any,  at  the  time  the  levy  was  made.  If  the 
verbal  contract  had  not  then  been  so  far  performed  as  to  satisfy  the 
statute,  the  verbal  contract  was,  in  the  language  of  our  statute, 
void,  and  no  title  passed  to  the  buyer  as  against  the  sheriff.  To 
permit  the  parties  to  the  verbal  contract,  after  the  levy,  to  waive 
the  statute  would  encourage  perjuries  and  ....  open  wide  the 
doors  for  frauds,  and  be  a  very  convenient  method  of  enabling  a 
party  to  put  off  his  creditors."  It  is  to  be  remembered,  in  connec- 
tion with  the  foregoing  language,  that  the  court  announced  thnt 
under  the  Minnesota  statute  the  contract  in  question  would  be  void 
if  it  had  not  been  performed  at  least  in  part.  The  original  statute 
of  frauds,  and  the  statute  of  most  of  the  states  only  provide  that 
such  contracts  cannot  be  enforced,  so  that  the  ruling  in  the  case 
cannot  be  too  greatly  relied  upon  in  other  jurisdictions.  In  Mott  v. 
Ferguson,  92  Minn.  201,  99  N.  W.  804,  defendant,  who  was  the  owner 
of  certain  property  which  was  heavily  mortgaged,  authorized  plain- 
tiff, a  broker,  to  negotiate  a  new  loan  to  take  up  the  mortgage. 
Thereafter,  without  notice  to  plaintiff,  defendant  secured  the  loan 
himself  under  an  oral  agreement  with  the  mortgagee  for  a  renewal  of 
the  mortgage  and  refused  to  accept  a  loan  which  plaintiff  afterward 
secured.  This  action  was  instituted  by  plaintiff  to  recover  a  broker's 
commission,  and  it  was  urged  on  her  behalf  that  at  the  time 
plaintiff  notified  defendant  that  she  had  found  a  lender  who  was 
willing  and  able  to  furnish  the  loan,  the  negotiations  between  de- 
fendant and  the  mortgagee  for  a  renewal  of  the  mortgage  rested 
wholly  in  parol,  and,  as  between  the  parties,  was  unenforceable. 
This  was  conceded,  but  in  sustaining  a  directed  verdict  for  the 
defendant  the  court  said:  "That  the  defendant,  acting  in  good 
faith,  made  an  agreement  which  might  be  void  under  the  statute  of 
frauds  as  between  the  owner  and  the  party  with  whom  he  was  dealin'^' 
cannot  be  made  available  to  deprive  such  owner  of  the  practical 
benefit  of  his  implied  rights." 

The  general  rule  that  a  plea  of  the  statute  of  frauds  is  purely 
personal  and  cannot  be  set  up  by  a  stranger  in  a  collateral  proceed 
ing  is  very  strongly  upheld  by  the  supreme  court  of  Mississippi  in 
Grisham  v.  Lutric,  76  Miss.  444,  24  South.  169,  where  it  was  held 
that  while  a  parol  lease  for  more  than  one  year  was  not  enforceable, 
as  being  within  the  statute  of  frauds,  in  an  action  to  charge  the 
parties,  its  invalidity  could  not  be  urged  by  third  parties  as  affect- 
ing mortgage  of  crops  by  the  lessee.  In  reaching  this  decision  Chief 
Justice  Woods,  who  delivered  the  opinion  of  the  court,  remarked 
that  the  lease  was  not  void,  but  only  unenforceable  because  within 
the  statute,  and  then  quoted  with  approval  from  section  135  of 
Browne  on  Statute  of  Frauds:   "As  the  statute  of  frauds  affects  only 
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the  rrmecly  upon  the  contract,  giving  the  party  sought  to  be  charged 
upon  it  a  defense  to  an  action  for  that  purpose,  if  the  requirements 
of  the  statute  be  not  fulfilled,  it  is  obvious  that  he  may  waive  such 
protection;  or  rather  that,  except  as  he  undertakes  to  avail  himself 
of  such  protection,  the  contract  is  perfectly  good  against  him.  A 
third  party  cannot,  in  a  case  where  his  own  obligations  growing  out 
of  the  existence  of  the  contract  in  question  are  concerned,  deny  the 
obligation  of  the  coutract  upon  the  party  who  was  charged  thereby, 
or  take  any  benefit  of  the  protection  which  said  party  could  claim 
in  an  action  brought  upon  it  against^  himself."  Also  from  section 
138j  of  the  same  author:  "The  statute  does  not  make  the  contract 
void,  but  only  allows  a  defense  to  its  enforcement,  which  defense  is 
personal  to  the  defendant,  and  may  be  waived  by  him,  and  which 
no  third  party  can  assume  that  he  will  or  would  avail  himself  of  so 
as,  in  effect,  to  give  the  third  party  the  privilege  of  the  statute." 

In  Leahy  v.  Leahy,  11  Mo.  App.  413,  the  defendants  were  husband 
and  wife.  Plaintiff  had  advanced  the  defendant  husband  a  large 
sum  of  money  to  enable  him  to  purchase  certain  land  and  make 
improvements  thereon,  under  a  parol  agreement  that  when  the  pur- 
chase was  completed  he  would  secure  plaintiff  for  the  loan  by  a 
mortgage  on  the  land.  The  defendant  husband  bought  and  paid  for 
the  land,  but  took  the  deed  in  the  name  of  himself  and  wife.  The 
defendant  wife  refused  to  execute  the  mortgage,  and  plaintiff  brought 
this  action  to  have  the  amount  advanced  by  her  upon  the  faith  of 
the  oral  agreement  declared  a  lien  on  the  land.  The  defendant 
husband  admitted  that  he  had  promised  plaintiff  to  give  her  the 
mortgage,  and  that  he  was  willing  to  do  so,  but  that  his  wife  refused 
to  join  in  its  execution.  The  defendant  wife  set  up  the  statute  of 
frauds.  It  was  held  that  this  defense  was  not  available  to  the  wife, 
the  court  saying:  "So  far  as  she  is  concerned,  she  stands  in  the  posi- 
tion which  would  be  occupied  by  any  third  person  to  whom  James 
I^eahy  [defendant  husband],  after  taking  a  deed  to  the  property  in 
Lis  own  name,  had  conveyed  it  as  a  gift  without  executing  the 
mortgage  which  he  is  said  to  have  promised  to  his  mother  [the 
plaintiff].     This  defendant  stands  in  James  Leahy's  shoes." 

In  Eoth  Tool  Co.  v.  Champ  Spring  Co.,  93  Mo.  App.  530,  67  S.  W. 
967,  plaintiff  (a  corporation),  as  assignee  of  a  lease  of  certain  prem- 
ises in  the  city  of  St.  Louis,  sought  to  enjoin  defendant  (the  owner 
and  original  lessor  of  the  premises)  from  breaching  a  covenant  con- 
tained in  the  lease.  No  written  assignment  of  the  lease  by  the 
original  lessees  to  plaintiff  was  shown,  nor  any  within  assent  of 
defendant  to  an  assignment  thereof.  Defendant  therefore  ohiimcl 
that  no  priority  of  either  contract  or  estate  existed  between  defend- 
ant and  jilaintiff  by  virtue  of  which  jikuutiff  could  maintain  this 
action.  It  was  held  tiiat  while  an  assi^Minient  of  the  lease,  to  be 
valid  within  the  statute  of  frauds  (iJev.  Stats.  1S99,  sec.  3-415),  must 
be  in  writing,  defendant  not  being  a  party  to  the  assignment  could 
not  question  its  validity.  Said  .Tu'lge  Goodc:  "If  this  was  an  action 
against  the  original  lessees  as  as.siguurs  and  the  Koth  Tool  Company 
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as  assignees,  on  the  contract  of  assignment,  we  would  hold  said  con- 
tract void.  But  as  we  understand  the  law  of  this  state,  the  statute 
of  frauds  cannot  be  availed  of  to  invalidate  a  contract  by  one  not  a 
party  to  it.  And  as  the  Champ  Spring  Company  was  no  party  to  the 
assignment  of  the  lease  to  the  respondent,  we  fail  to  see  how  it  can 
question  the  validity  of  that  assignment,  or  claim  that  it  was  void 
because  not  in  writing.  If  both  parties  to  a  contract  are  willing  to 
waive,  and  do  waive,  the  requirement  of  the  statute  of  frauds,  and 
carry  the  contract  into  execution,  an  outsider  ought  not  to  be  heard 
to  question  its  effect." 

Likewise  in  James  W.  Scudder  &  Co.  v.  Morris,  107  Mo.  App.  634, 
82  8.  W.  217,  the  action  was  against  a  husband  and  wife  upon  a  note 
executed  by  them.  In  aid  of  the  suit,  plaintiff  sued  out  an  attach- 
ment and  had  it  levied  upon  certain  land  standing  in  the  name  of 
defendant's  daughter.  The  land  attached  had  been  conveyed  to  the 
daughter  by  her  mother  in  consideration  of  "one  dollar  and  love  and 
affection."  Plaintiff  sought  to  show  that  the  real  consideration  for 
the  deed  was  to  make  good  a  parol  promise  of  the  mother  to  convey 
the  farm  to  the  daughter  in  consideration  of  the  daughter  pledging 
her  credit  to  borrow  money  for  the  use  of  her  father  in  his  business. 
The  lower  court  permitted  plaintiff  to  introduce  evidence  on  this 
point,  and  sustained  the  attachment.  This  judgment  was  reversed  on 
appeal,  it  being  held  that  though  the  contract  of  suretyship,  to  be 
binding,  must  be  in  writing  under  the  statute  of  frauds,  the  plea  of 
the  statute  was  not  available  to  plaintiff;  the  court  saying:  "It  is 
unquestionably  the  law  of  this  state  that  the  plea  of  the  statute  of 
frauds  is  not  available  to  a  stranger  to  a  contract  to  show  that  the 
contract  is  invalid  because  it  is  within  the  statute  of  frauds." 

So,  too,  where  a  corporation  has  orally  agreed  to  deposit  certain 
bonds,  ])art  of  a  larger  issue,  to  secure  an  indebtedness  to  a  bank,  a 
pledgee  of  the  entire  issue  could  not  object  that  such  agreement  was 
void  under  the  statute  of  frauds,  so  as  to  preclude  the  bank  from 
sharing  in  a  surplus  arising  on  a  sale  of  the  corporation's  property 
on  foreclosure  after  payment  of  the  pledgee's  debt:  Brinkerhoff  Zinc 
Co.  V.  Boyd,  192  Mo.  597,  91  S.  W.  523;  and  when  the  lease  of  mining 
ground  was  taken  in  the  name  of  one  of  three  persons  jointly 
engaged  in  operating  the  mines,  no  one  but  the  partners  interested 
in  the  lease  could  object  that  their  interests  were  not  evidenced  by 
a  written  agreement:  Geer  v.  Boston  Little  Circle  Zinc  Co.,  12G  Mo. 
App.  173,  103  S.  W.  151. 

In  Eosenbaum  v.  City  of  New  York,  59  Misc.  Rep.  30,  109  X.  Y. 
Snpp.  775,  the  action  was  brought  to  determine  wlio  was  entitled  to 
an  award  made  in  condemnation  proceedings  to  acquire  certain  land 
in  New  York  City  for  street  purposes.  I'laintiff  alleged  that  the 
premises  were  owned  by  her  and  one  A.  as  tenants  in  common.  That 
in  January,  1900,  A.  conveyed  all  his  right,  title  and  interest  in  the 
jiremises  to  deteudant  Blecher,  wh(>reby  plaintiff  and  said  defen.lan: 
Blecher  became  owners  of  the  land  as  tenants  in  common,  ai.d   that 
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each  were  entitled  to  one-half  of  the  award.  That  Blecher  claimed 
to  be  the  owner  of  the  whole  award,  and  by  reason  of  his  claim  the 
city  refused  to  pay  the  award.  Defendant  Blecher  set  up,  as  a  sepa- 
rate defense,  that  his  grantor  A.  and  plaintiff,  at  the  time  of  the 
conveyance  to  them  of  the  land,  were  copartners  in  the  building 
business,  and  the  premises  on  which  the  award  was  made  was  pur- 
chased by  them  as  such  copartners,  and  was  copartnership  property 
until  the  firm  dissolved.  That  the  partnership  was  dissolved  by 
mutual  consent  in  December,  1899,  and  A.  purchased  from  plaintiff 
all  her  right,  title  and  interest  in  the  partnership  property,  and  paid 
her  therefor  the  sum  of  fifteen  hundred  dollars;  that  A.  assumed  all 
the  partnership  liabilities  and  released  plaintiff  from  all  claims, 
plaintiff  agreeing  that  all  money  due  the  firm  should  be  the  property 
of  A.  Plaintiff  demurred  to  this  defense  upon  the  ground  that  it 
failed  to  show  that  her  interest  in  the  copartnership  property  was 
transferred  by  a  deed  of  conveyance  as  required  by  the  statute  of 
frauds.  It  was  held  that  plaintiff  was  estopped  from  asserting  the 
invalidity,  if  any,  of  the  transfer  to  A.,  because  it  would,  under  the 
circumstances  alleged  in  the  separate  defense,  aid  her  to  perpetrate  a 
fraud;  and  the  demurrer  was  accordingly  overruled.  The  court  said, 
however,  that  there  might  ordinarily  be  some  force  in  plaintiff's 
contention,  if  the  legal  title  of  plaintiff,  as  distinguished  from  the 
equitable  one,  was  sought  to  be  passed. 

The  general  rule  that  the  defense  of  the  statute  of  frauds  is  per- 
sonal was  applied  in  Davis  v.  Inscoe,  84  N.  C.  396,  to  an  agreement 
which  affected  only  an  equitable  estate  in  land,  and  it  was  held  that 
where  an  agreement  to  rescind  a  deed  is  by  parol,  a  third  party  is 
not  permitted  to  set  up  the  statute  of  frauds  to  invalidate  the  same 
for  his  benefit,  as  this  can  only  be  done  by  the  party  to  the  contract 
who  is  to  be  charged  thereby;  and  where  a  fire  policy  provides  that 
it  shall  be  void  if  the  insured  is  not  the  unconditional  owner  of  the 
property,  the  comjiany  cannot  defeat  a  recovery  thereon  by  showing 
that  the  property  insured  was  not  conveyed  to  the  insured  in  writing, 
as  required  by  the  statute  of  frauds,  as  the  statute  can  onlj'  be 
invoked  in  actions  between  the  parties  to  the  sale:  Cowell  v.  Phoenix 
Ins.  Co.,  126  N.  C.  684,  36  S.  E.  184. 

Likewise,  in  an  action  of  ejectment,  where  the  plaintiff  claims  title 
under  a  parol  sale  without  delivery  of  possession,  but  where  the  sale 
is  testified  to,  on  the  part  of  plaintiff,  by  the  heirs  who  made  the 
parol  sale,  and  affirmed  by  them,  the  defendants,  who  claim  merely 
hy  possession  less  than  twenty-one  years,  cannot  object  that  the 
parol  sale  is  avoided  by  the  statute  of  frauds:  Christy  v.  Brien,  14 
Pa.  248;  and  in  ejectment  by  a  wife,  defendant  cannot  object  to  evi- 
dence tliat  plaintiff's  husband,  who  had  bargained  and  paid  for  the 
land,  had  orally  assigned  to  her  the  contract  of  purchase,  the  husband 
and  his  creditors  acquiescing:  Eapley  v.  Klugh,  40  S.  C.  134,  IS  S.  E. 
680. 

So,  also,  though  a  parol  contract  for  the  sale  of  lands  will  not  be 
enforced  in  equity  against  either  party  uuwilliug  to  be  bound  by    it, 
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the  execution  of  the  contract  will  not  be  arrested  on  the  interposition 
of  a  third  party,  simply  on  the  ground  that  the  statute  of  frauds  has 
not  been  complied  with  in  the  inception  of  the  contract,  the  parties 
themselves  not  making  this  objection:  Sneed  v.  Bradley,  36  Tenn.  (4 
Sneed)  301.  And  where  defendant  claimed  land  by  adverse  posse*- 
sion  under  a  parol  sale  from  a  prior  adverse  claimant,  plaintifif,  being 
a  stranger  to  the  contract,  cannot  assert  its  invalidity  under  the 
statute  of  frauds:  McMauua  v.  Matthewes  (Tex.  Civ.  App.),  55  S. 
W.  589. 

In  Murray  Hill  Min.  Co.  v.  Havenor,  24  Utah,  73,  66  Pac.  762, 
defendant  had  applied  for  a  patent  of  a  certain  mining  claim.  Plain- 
tiff had  filed  a  protest  and  adverse  claim,  and  brought  this  action  to 
determine  the  right  of  possession  of  the  premises.  Plaintiff  was  an 
incorporated  company  which  had  been  formed  by  the  original  locators 
and  others,  and  the  locators  had  surrendered  possession  of  the  mine 
to  the  company  in  consideration  of  paid-up  stock  of  the  corporation. 
The  article  of  incorporation  of  the  plaintiff  recited  that  the  shares 
of  stock  issued  to  the  locators  was  in  consideration  of  a  transfer  by 
them  to  the  company  of  their  claims.  There  was  no  other  written 
evidence  of  the  transfer.  Defendant  objected  at  the  trial  to  an 
introduction  of  plaintiff's  articles  of  incorporation,  upon  the  ground 
that  a  mining  claim  is  real  property  and  could  not  be  transferred 
by  parol  or  otherwise  than  in  accordance  with  the  statute  of  frauds, 
and  that  the  articles  of  incorporation  were  not  a  conveyance,  and  no 
title  was  acquired  by  plaintiff  under  it.  This  objection  was  overruled 
and  plaintiff  had  judgment,  which  was  sustained  on  appeal.  The 
supreme  court  was  of  opinion  that  the  locators  themselves  would  be 
estopped  by  matter  in  pais  from  setting  up  the  statute  of  frauds  as 
against  the  validity  of  the  transfer,  but  said:  "Independent  of  that 
fact,  as  there  is  no  privity  between  the  appellants  and  said  locators, 
the  former  are  not  in  a  position  to  claim  the  benefits  of  the  statute, 
because  the  defense  of  the  statute  is  a  personal  one,  which  the  parties 
sought  to  be  bound  may  waive,  and  therefore  its  benefits  cannot  be 
claimed  by  a  stranger  to  the  transaction  involved." 

So,  also,  in  Book  v.  Justice  Min.  Co.,  58  Fed.  106,  it  was  held  that 
where  the  locators  of  a  mining  ground  had  located  it  at  the  expense 
of,  and  for  the  benefit  of,  a  corporation,  and  had  voluntarily  con- 
veyed the  title  to  the  corporation,  no  objection  could  be  urged  by 
strangers  to  the  transaction  on  the  ground  that  the  original  agree- 
ment as  to  the  location  of  the  claims  was  not  in  writing. 

And  in  Autumn  v.  City  Electric  Street  Ey.  Co.,  104  Fed.  395, 
property  was  conveyed  by  an  absolute  deed  to  a  grantee,  who  was 
designated  in  the  deed  as  "trustee."  The  conveyance  was  in  fact 
made  as  a  mortgage  to  secure  an  indebtedness  to  a  third  party,  and 
such  fact  was  admitted  by  the  grantee.  It  was  held  that  the  debtor 
could  not  invoke  the  statute  of  frauds  to  invalidate  the  deed  or  to 
defeat  the  trust  thereby  created,  on  the  ground  that  the  deed  failed 
to  disclose  the  object  of  the  trust  or  the  beneficiary,  but  that  the  true 
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nature  and  purpose  of  the  transaction  could  be  shown  by  the  creditor 
by  parol,  in  the  absence  of  any  objection  by  the  grantee,  who  held  the 
legal  title,  and  was  alone  entitled  to  plead  the  statute. 

In  Atlanta  K.  &  N.  Ry.  Co.  v.  Southern  Ry.  Co.,  131  Fed.  657,  66 
C.  C.  A.  601,  the  controversy  was  between  two  antagonistic  railway 
companies  over  a  right  of  way  across  a  narrow  strip  of  land  which 
afforded  the  only  practicable  means  of  access  to  certain  manufacturing 
industries.  The  defendant  company  obtained  a  deed  to  the  land,  but 
before  the  deed  was  recorded  complainant  instituted  proceedings  in 
condemnation  for  the  appropriation  of  the  property.  Both  companies 
began  work  of  construction  on  the  same  day  and  complainant  filed 
this  bill  to  enjoin  defendant.  The  question  was  whether  complainant 
acquired  a  priority  by  filing  its  petition  for  appropriation  over  tho 
prior  unrecorded  deed  of  defendant.  It  was  held  that  it  did  not,  and 
an  order  of  the  lower  court  granting  an  injunction  against  complainant 
on  defendant's  cross-bill  was  upheld.  Speaking  of  the  contention  of 
complainant  that  the  contract  between  defendant  and  the  owner  of 
the  land  had  not  been  executed  until  the  deed  was  recorded,  the  court 
said  that  it  was  of  no  importance  to  the  complainant  whether  that 
agreement  was  in  parol  or  writing:  "If  the  contracting  parties  elected 
to  carry  it  out,  it  did  not  lie  in  the  mouth  of  complainant  to  say  that 
because  it  was  not  yet  a  written  agreement  it  was  invalid." 

In  Purdom  Naval  Stores  Co.  v.  Western  Union  Tel.  Co.,  153  Fed.  327, 
plaintiff  sued  to  recover  damages  from  defendant  for  failure  to  deliver 
a  telegram  to  plaintiff  from  a  third  party  accepting  an  offer  by 
plaintiff  to  sell  certain  naval  stores.  Defendant  set  up  as  a  defense 
the  statute  of  frauds  upon  the  ground  that  the  memoranda  contained 
in  the  telegram  did  not  comply  with  the  requirements  of  the  statute, 
and  therefore  constituted  no  valid  contract,  but  it  was  held  that  this 
defense  was  not  available.  After  stating  that  the  statute  of  frauds 
does  not  render  a  contract  void,  but  unenforceable,  Judge  Speer  said: 
"It  is,  besides,  true  that  the  benefit  of  the  statute  of  frauds  as  a 
defense  is  entirely  personal,  and  cannot  be  set  up  by  third  parties." 

III.     Fraudulent  Intermeddlers  and  Tort-feasors. 

It  is  clearly  demonstrated  by  the  foregoing  cases  that  the  statute 
of  frauds  was  made  for  the  protection  of  vendors  and  those  claiming 
under  them,  and  was  intended  to  prevent  fraud  and  not  to  be  used  as 
a  shield  in  defense  of  it.  It  is,  therefore,  generally  held  that 
fraudulent  intermeddlers  and  tort-feasors  will  not  be  permitted  la 
use  the  statute  of  frauds  as  a  means  to  consummate  a  fraudulent  design, 
nor  as  a  defense  to  a  wrongful  act.  Thus,  one  who  by  conspiracy 
prevents  another  from  carrying  out  a  contract  with  a  third  person 
cannot,  in  an  action  against  him  for  such  wrongful  act,  plead  that 
such  contract  was  within  the  statute  of  frauds:  Jackson  v.  Staufield, 
137  Ind.  592,  36  N.  E.  345,  37  N.  E.  14,  23  L.  E.  A.  5S8. 

So,  too,  in  McCormac  v.  Smith,  19  Ky.  (3  T.  B.  Mon.)  429,  com- 
plainant filed  a  bill  to  establish  his  title  to  certain  laud  and  compel 
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a  conveyance  therefor.  His  claim  of  title  was  based  on  a  eonveyanc© 
bond  assigned  to  him  by  a  chain  of  parol  contracts,  though  he  after- 
ward obtained  a  written  assignment.  Before  the  written  assignment 
was  made  to  complainant,  defendant  had  fraudulently  procured  an 
assignment  of  the  bond.  It  was  held  that  complainant  could  not  be 
defeated  by  the  prior  assignment  of  the  bond  to  defendant  fraudu- 
lently obtained. 

And  in  an  action  on  the  case  where  it  appeared  that  plaintiff  was 
prevented  from  fulfilling  a  parol  contract  of  sale  with  a  third  party 
by  the  false  representations  of  defendant,  and  that  the  sale  would 
otherwise  have  been  fulfilled,  it  was  held  that  the  defendant  could 
not  rely  upon  the  fact  that  the  contract  was  unenforceable  within  the 
statute  of  frauds:  Benton  v.  Pratt,  2  Wend.  385,  20  Am.  Dec.  623. 
But  in  Rice  v.  Manley,  2  Hun,  492,  which  was  a  case  very  similar  in 
its  material  features  to  the  case  of  Benton  v.  Pratt,  last  cited,  the 
supreme  court  of  New  York  reached  a  very  different  conclusion.  In 
this  case  a  third  party  had  orally  contracted  to  sell  and  deliver  to 
plaintiff  a  large  quantity  of  cheese,  but  being  made  to  believe  by  the 
false  representations  of  defendant  that  plaintiff  did  not  want  the 
cheese,  sold  it  to  defendant.  It  was  held  that  as  the  contract  between 
plaintiff  and  the  third  party  was  within  the  statute  of  frauds,  no 
action  would  lie  for  fraudulent  representations  by  which  its  fulfill- 
ment was  actually  prevented.  The  court  said,  however,  that  the 
ruling  in  Benton  v.  Pratt,  2  Wend.  38.5,  20  Am.  Dec.  623,  would  be 
controlling  if  it  had  not  been  overruled  by  Dung  v.  Parker,  52  N.  Y. 
494,  but  claimed  that  it  had  been  overruled  by  that  case.  This  de- 
cision of  the  supreme  court,  however,  was  reversed  by  the  cdurt  of 
appeals  (Rice  v.  Manley,  66  N.  Y.  82,  23  Am.  Rep.  30),  where  it  was 
explained  that  the  rule  established  by  Benton  v.  Pratt,  2  Wend.  383, 
20  Am.  Dec.  G23,  had  not  been  overruled  by  Dung  v.  Parker,  52  N".  Y. 
494,  because  while  it  was  there  held  that  the  action  ^YOuld  not  lie 
because  the  contract  was  void  under  the  statute  of  frauds,  the  action 
in  that  case  was  for  breach  of  a  parol  lease  made  by  an  agent  without 
authority,  and  it  was  not  shown  that  the  owner  had  agreed  to  join 
the  lease  or  was  willing  to  do  so,  and  had  been  prevented  by  the  fraud 
of  defendant,  and  hence  the  contract  being  unenforceable  within  the 
statute,  even  if  the  defendant  had  possessed  the  authority  he  pre- 
tended to  have,  a  very  different  principle  was  presented  tlian  in  a 
case  where  the  contract  which  was  prevented  by  the  fraud  of  defendant 
Would  have  otherwise  been  voluntarily  fulfilled. 

In  Hagaman  v.  Gillis,  9  S.  D.  61,  68  N.  W.  192,  plaintiff  held  a 
relinquishment  by  G.  of  a  tree-claim  entrj-,  which  he  delivered  to  G. 
for  the  purpose  of  permitting  G.  to  make  proof  and  completing  a  sale 
of  the  land  of  third  person.  The  land  was  conveyed  by  G.  to  the 
jicrson  designated  by  plaintiff,  and  defendant,  who  acted  with  G.,  as 
agent  of  plaintiff,  in  negotiating  the  sale,  retained  a  portion  of  the 
proceeds,  falsely  representing  that  it  had  been  paid  to  a  third  person 
to  induce  him  to  withdraw  a  contLSt  to  the  proving  of  the  claim.     It 
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was  held  that  defendant  could  not  defeat  a  recovery  of  the  money 
so  retained  on  the  ground  that  the  sale  of  the  tree-claim  entry  by 
G.  to  plaintifif  was  within  the  statute  of  frauds.  And  the  decision  in 
this  case  but  reaffirms  the  principle  laid  down  in  Fideler  v.  Norton, 
4  Dak.  258,  30  N.  W.  128,  32  N.  W.  57.  Here,  plaintiff  had  furnished 
defendants  with  a  relinquishment  he  had  obtained  from  A.  to  her 
interest  in  certain  land,  under  an  oral  agreement  with  defendants  that 
they  would  have  A.  prove  up  and  procure  a  transfer  of  title  to  plain- 
tiff. Defendants  had  A.  prove  up,  but  took  a  transfer  of  the  title  to 
one  of  themselves.  This  action  was  brought  by  plaintifif  to  compel 
defendants  to  convey  the  land  to  him.  Defendants  contended  that  the 
contract  between  them  and  plaintifif  was  within  the  statute  of  frauds, 
and  therefore  unenforceable,  but  it  was  held  that  defendants  could  no* 
be  heard  to  allege  this  defense.  Speaking  for  a  majority  of  the  court 
Judge  Francis  said:  "It  would  seem  that  the  respondents  are  seeking 
to  hold  fast  to  the  result  or  gain  of  their  own  fraudulent,  illegal,  and 
inequitable  act,  on  the  ground  that  the  acts  of  the  appellants,  Peter 
Fideler  and  Magdaline  Adamson,  through  which  they  (respondents) 
were  enabled  to  consummate  their  design,  were  illegal  or  against 
public  policy,  and  that  one  man  may  commit  fraud,  or  betray  a  trust, 
and  be  secure  in  the  possession  of  its  fruit,  if  only  he  can  show  that, 
in  the  transaction  through  which  he  obtained  that  fruit,  some  other 
person  perpetrated  fraud,  or  joined  him  in  a  void  contract,  or  in  one 
that  was  against  public  policy.  The  mind  of  equity  is  incapable  of 
such  reasoning,  and  its  principles  and  practice  forbid  such  a  result  or 
conclusion.  Equity  will  never  permit  the  statute  of  frauds  to  be  useil 
as  a  shield  in  defense  of  fraud;  and  while,  in  many  cases,  under  proper 
circumstances,  the  statute  of  frauds  may  prevent  the  compelling  of 
one  person  to  carry  out  or  fulfill  the  obligation  or  act  imposed  upon 
him  by  terms  of  a  verbal  contract  or  agreement  entered  into  by  him 
with  another,  yet  when  (as  in  this  case),  in  the  part  performance  of 
that  contract  or  agreement,  or  by  means,  opportunity,  or  facilities 
furnished  by  or  in  pursuance  of  the  terms  thereof,  one  of  the  parties 
thereto  fraudulently,  or  in  betrayal  of  the  trust  or  obligation  imposed 
upon  him  in  and  by  virtue  of  said  contract  or  agreement,  secures  for 
himself  the  advantage  or  gain  which,  in  the  carrying  out  of  his  part 
of  said  contract  or  agreement,  he  was  bound,  by  the  terms  thereof,  in 
good  conscience,  to  secure  for  the  other  party  thereto,  or,  having 
secured  said  advantage  or  gain,  by  means  of  the  use  or  carrying  out 
of  the  facilities  or  terms  of  said  contract  or  agreement,  or  any  of 
them,  appropriates  said  advantnge  or  gain  to  his  own  use,  or  takes 
to  himself,  or  to  another  for  his  own  benefit,  what  he  was  bound, 
under  the  very  terms  and  conditions  of  said  contract  or  agreement,  to 
obtain  for  and  deliver  to  the  other  party  thereto,  in  fraud  of  the 
rights  of  snid  other  party,  equity  will  decree  that  he  surrender 
his  ill-gotten  gain  or  advantage,  and  compel  him  to  restore  to  th.i 
other  party  to  said  contract  or  agreonient  the  gain  or  advantag.^ 
which    he    contracted    or    agreed    to    secure    for    and    deliver    to    him, 
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but  which,  having  secured,  ho  appropriatefl  to  his  own  use,  or  which 
he  secured  for  himself,  or  for  anotiier  in  his  interest,  in  violation  of 
plain  principles  of  equity,  and  of  the  very  terms  and  conditions  of 
said  contract  or  agreement  in  that  regard.  And  this  use,  application 
and  exercise  of  equity  the  statute  of  frauds  was  not  enacted  to  pro- 
vent." 

In  International  &  G.  M.  R.  Co.  v.  Searight,  8  Tex.  Civ.  App.  r/X',, 
28  S.  W.  39,  where  the  action  was  against  a  railroad  company  for 
destruction  of  grass  owned  by  plaintiff  under  a  verbal  lease  from  the 
owner  of  the  laud,  it  was  held  that  the  defendant  could  not  set  up 
the  invalidity  of  the  lease;  and  in  the  somewhat  similar  case  of  St. 
Louis  etc.  By.  Co.  v.  Graham,  55  Ark.  29t,  18  S.  W.  5C,  it  was  hold 
that,  where  a  parol  contract  of  lease  is  taken  out  of  the  operation  of 
the  statute  of  frauds  by  part  performance,  there  is  no  error  in  allow- 
ing proof  of  the  grantee's  title  against  a  stranger  in  an  action  for 
overflowing  the  land,  as  his  title  is  good  even  against  his  grantor. 

IV.     Insurance  Companies. 

The  rule  that  the  plea  of  the  statute  of  frauds  is  not  available  to  a 
stranger  applies  with  as  much  force  to  an  insurance  company  which 
is  not  a  party  to  the  contract  as  to  any  other  third  party.  Thus  in 
Mutual  Mills  Ins.  Co.  v.  Gordon,  20  111.  App.  559,  plaintiff,  as  assignee 
of  an  insurance  policy,  sought  to  recover  for  the  destruction  by  fire  of 
certain  mill  machinery  covered  by  the  policy.  The  mill  was  situated 
on  a  tract  of  land  formerly  owned  by  plaintiff's  assignor  and  two  other 
persons,  as  tenants  in  common.  This  tract  was  subject  to  a  mortgage 
for  thirty-seven  thousand  dollars,  but  was  partitioned  among  the 
tenants  in  severalty,  and  plaintiff's  assignor  was  deeded  the  mill,  and 
it  was  verbally  agreed  by  the  partitioners  and  the  mortgagee  that  the 
mill  should  be  held  for  seventeen  thousand  dollars  of  the  mortgage, 
and  the  residue  divided  between  the  portions  of  the  land  taken  in 
severalty  by  the  other  tenants  in  common.  The  application  for  the 
insurance  policy  stated  that  the  property  was  mortgaged  for  seventeen 
thousand  dollars.  The  defendant  coinj)auy  contended  that  this  state- 
ment was  untrue,  and  thereby  avoided  the  policy,  as  the  verbal 
agreement  between  the  partitioners  was  invalid  as  within  the  statute 
of  frauds,  and  that  insured  premises  were  therefore  mortgaged  for 
thirty-seven  thousand  dollars.  It  was  held  that  the  plea  of  the  statute 
of  frauds  is  personal  to  the  party  making  the  promise,  and  therefore 
not  available  to  the  defendant. 

Likewise,  a  life  insurance  company  sued  by  a  beneficiary  who  pro- 
cured the  policy  on  the  life  of  his  debtor  cannot  raise  the  question 
whether  the  contract  by  which  the  indebtedness  was  created  was 
sufficient  under  the  statute  of  frauds:  Northwestern  Mut.  Life  Ins.  Co. 
V.  Heiman,  93  Ind.  24.  So,  also,  in  Amsinek  v.  American  Ins.  Co., 
129  Mass.  1S5,  plaintiff  had  only  an  oral  contract  for  the  purchase  of 
a  vessel  which  he  afterward  insured,  and  brought  this  suit  on  the 
policy  to  recover  for  destruction  of  the  vessel.  Defendant  contended 
Am.  St.  Rep.,  Vol.  127 — 49 
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that  as  plaintifif's  contract  of  purchase  was  within  the  statute  of 
frauds,  he  had  no  insurable  interest  in  the  vessel,  but  this  contention 
was  overruled,  the  court  saying  that  the  statute  of  frauds  "affects  the 
remedy  only  as  between  the  parties,  and  not  the  validity  of  the  con- 
tract itself." 

V.     Creditors. 

The  rule  that  third  parties  cannot  invoke  the  statute  of  frauds  for 
thoir  own  benefit,  when  the  parties  to  the  contract  are  willing  to 
waive  the  requirements  of  the  statute,  applies  as  well  to  creditors  as 
to  any  other  strangers  to  the  contract.  Thus,  where  a  husband  en- 
tered into  a  parol  agreement  with  his  wife  to  convey  to  her  lands  or 
other  property  in  consideration  of  a  relinquishment  of  her  inchoate 
right  of  dower  in  other  lands  which  he  desired  to  sell,  such  agreement 
could  be  proved  by  her  in  support  of  a  conveyance  executed  to  her 
by  the  husband,  as  against  creditors  of  the  husband,  attacking  the 
conveyance  on  the  ground  of  fraud,  as  such  agreement  is  only  void- 
able under  the  statute  of  frauds,  and  the  protection  of  the  statute 
cannot  be  invoked  by  the  creditors  if  the  benefit  thereof  is  repu- 
diated by  the  husband:  Gordon  v.  Tweedy,  71  Ala.  202;  and  the 
general  principle  that  a  creditor  cannot  take  advantage  of  the  statute 
of  frauds  in  order  to  avoid  a  sale  of  lands  made  by  the  debtor, 
where  the  latter  elected  to  waive  the  requirements  of  the  statute, 
is  upheld  in  Brown  v.  Eawlings,  72  Ind.  505;  Morrison  v.  Collier, 
79  Ind.  417;  Dixon  v.  Duke,  85  Ind.  434;  Old  National  Bank  v.  Find- 
ley,  131  Ind.  225,  31  N.  E.  62;  Cannon  v.  Castleman,  164  Ind. 
343,  73  N.  E.  689;  Walker  v.  Walker's  Assignee,  19  Ky.  Law  Rep. 
626,  41  S.  W.  315;  Minns  v.  Morse,  15  Ohio,  5G8,  45  Am.  Dee.  590; 
Lefferson  v.  Dallas,  20  Ohio  St.  68;  Eobcrts  v.  Francis,  49  Tenn.  (2 
lleisk.)   127. 

And  as  the  statute  of  frauds  docs  not  render  a  contract  void,  but 
only  voidable  at  the  option  of  either  party,  it  does  not  require  a  party 
to  ignore  consideration  of  moral  obligation,  equity  and  good  faith  by 
pleading  the  same,  and  where  the  party  fails  to  plead  the  statute,  his 
creditor  cannot  plead  it:  Cresswell  v.  McCaig,  11  Neb.  222,  9  X.  W. 
52;  and  to  same  effect  is  Cahill  v.  Bigelow,  35  Mass.  (18  Pick.)  369. 
Neither  can  a  creditor  compel  his  debtor  to  avoid  an  oral  contract  by 
pleading  the  defense  of  the  statute  of  frauds,  nor  can  he  pload  such 
a  defense  for  the  debtor;  and  the  fact  that  an  agreement  to  take  a 
life  estate  in  lieu  of  that  giv(-n  by  law,  made  by  a  husband  with  his 
wife,  was  an  oral  one  does  nut  destroy  the  rights  of  the  cljildrcn  as 
HLiaiiist  the  husband's  creditor;;:  Wright  v.  Jones,  105  Ind.  17,  4  N.  E. 
2S1. 

In  Walker's  Assignee  v.  Walker,  21  Ky.  Law  Eep.  1521,  55  S.  W. 
726,  the  action  was  brought  by  infant  heirs  of  their  motlur  against 
their  stepfather  to  enforce  a  parol  contract  for  tlie  sale  of  the  land 
to  the  mother,  .\fter  the  fatlier  and  his  then  wife  had  filed  an  an- 
swer to  tlie  suit  averring  their  willingness  to  convey  the  land  the 
f;!lher  made  an  assignment  for  the  benefit  of  creditors,  and  the   land 
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was  sold  under  an  order  of  the  county  court.  The  father  bought  in  a 
portion  of  it  at  the  sale,  and  he  and  his  then  wife  conveyed  the  entire 
tract  to  the  assignee  for  creditors,  an  allowance  being  made  to  them 
for  homestead  and  dower.  The  assignee  was  allowed  to  be  made  a 
party  defendant  to  the  suit  and  pleaded  the  statute  of  frauds.  It 
was  held  that  as  the  vendor  was  willing  to  convey,  and  had  oflfcred  in 
writing  to  do  so,  the  assignee  had  no  right  to  plead  the  statute  of 
frauds  for  the  vendor. 

Likewise  creditors  cannot  set  up  the  statute  to  defeat  an  estoppel 
against  their  debtor:  Cross  v.  Weare  Commission  Co.,  4.j  111.  App.  255. 
Nor  can  they  invoke  the  statute  of  frauds  to  defeat  a  liability  of 
their  debtor,  which  he  has  himself  recognized  by  giving  his  notes  and 
security  therefor:  Kemp  v.  National  Bank  of  the  Eopubiic  of  New 
York,  109  Fed.  48,  48  C.  C.  A.  213. 

liut  while  the  authorities  are  practically  uniform  upon  the  proposi- 
tion that  a  creditor  stands  in  no  better  position  than  any  other 
stranger  to  a  contract,  and  cannot  therefore  plead  the  statute  of 
frauds  for  his  benefit  when  the  debtor  waives  its  protection,  still  it  is 
not  in  every  case  that  equity  will  enforce  an  oral  agreement  as  against 
creditors,  even  though  the  parties  do  not  raise  the  defense  that  it  is 
within  the  statute  of  frauds.  This  is  illustrated  by  the  comparatively 
recent  case  of  Gary  v.  Newton,  201  111.  170,  66  N.  E.  267.  In  this 
case  the  widow  and  two  daughters  of  a  deceased  filed  a  bill  for 
partition  against  a  son  of  the  deceased  and  the  judgment  creditors  of 
such  son,  who  had  levied  upon  his  interest  in  the  land  souglit  to  be  por- 
tioned. The  bill  alleged  that  the  defendant  son  and  his  father  made 
an  agreeint  nt  in  the  lifetime  of  the  latter  by  the  terms  of  wliich  the 
father  paid  the  sou  a  certain  sum  of  money,  in  consideration  of  which 
the  son  agreed  to  release  and  convey  to  the  father  all  his  title  and 
interest  in  all  the  real  estate  of  which  the  father  might  die  seised, 
but  "that  said  agreement  was  not  evidenced  by  any  writing,"  and 
prayed  for  a  decree  devesting  the  son  of  his  interest  in  the  land  and 
vacating  and  setting  aside  the  levies  of  the  defendant  creditors  on  his 
interest  in  the  land.  The  son  interposed  no  defense  to  an  enforcement 
of  the  alleged  agreement,  but  the  creditors  demurred  to  the  bill  upon 
the  ground  that  the  alleged  agreement  was  void  under  the  statute  of 
frauds.  The  demurrer  was  sustained  and  the  bill  dismissed.  In 
atlirniing  this  judgment  Chief  Justice  Magruder  said:  "The  position 
of  the  apjullants  is  that  while  James  Frederick  Gary  himself  might, 
if  he  chose,  plead  the  statute  of  frauds  as  a  defense  to  the  enforce- 
ment of  the  agreeincnt,  because  it  is  verbal  and  not  in  writing,  yet 
tliat  the  other  defendants  below,  his  judgment  creditors,  being  third 
persons,  cannot  plead  the  statute  of  frauds  as  defense,  such  defense 
being  only  personal  to  him.  This  may  be  true.  Bur  in  the  present 
case  the  statute  of  frauds  is  not  pleaded  as  a  defense  either  by  .laiui  s 
Frederick  Gary  or  by  his  judgment  creditors.  The  bill  itself  lirduyht 
to  enforce  the  verbal  agreement  recites  ujion  its  face  that  the  agn-i- 
meut  is  oral.      Tiie  ann-udtd  bill   alleges  "that   said   agretiiKiu   ur  ^-u'.i- 


772  American  State  Reports,  Vol,  127.     [Nebraska, 

veyance  was  not  then,  nor  is  the  same  now,  evidenced  by  any  writing 
then  or  since  executed  by  the  said  James  Frederick  Gary."  The 
question  as  to  the  validity  of  this  agreement  arises  upon  demurrer  to 
the  bill,  which  contains  the  allegation  thus  quoted.  It  is  well  settled 
that  "Whenever  it  appears  from  the  face  of  the  declaration,  bill  or 
complaint  that  the  agreement  sued  upon  is  within  the  statute  of  frauds, 
and  fails  to  comply  with  the  requirements  thereof,  the  appropriate 
mode  of  taking  advantage  thereof  is  by  demurrer."  The  effect  of  this 
decision  seems  to  be  that  the  general  rule  that  a  creditor  cannot  set  up  the 
statute  of  frauds  to  defeat  a  contract  which  his  debtor  is  willing  to 
fulfill  applies  only  to  the  answer  and  not  to  the  pleadings  before  issue 
joined. 

VI.    Vendees  and  Lessees. 

a.  In  General. — It  is  hardly  to  be  disputed  that  the  successor  in 
interest  of  one  who  is  alleged  to  have  made  a  contract  voidable 
within  the  statute  can  set  up  the  statute  as  a  defense  to  its  enforce- 
ment; but  it  must  not  be  inferred  from  this  generally  accepted 
doctrine  that  every  vendee  is  to  be  always  regarded  as  holding  such 
privity  of  estate  with  his  vendor  that  he  can  claim  the  protection  of 
the  statute.  Thus  in  Meyer  v.  Mitchell,  75  Ala.  475,  the  bill  was  to 
compel  a  conveyance  of  land.  Complainant  had  been  a  successful 
bidder  at  an  administrator's  sale,  but  afterward,  and  before  complying 
with  the  terms  of  sale,  he  transferred  his  bid  to  defendant,  in  con- 
sideration that  the  latter  would  convey  to  him  a  portion  of  the  land 
when  he  acquired  title  from  the  administrator.  The  administrator 
assented  to  this  transfer,  reported  the  subpurchaser  as  purchaser,  and 
thereafter,  on  payment  of  the  purchase  money,  conveyed  the  entire 
tract  to  him.  It  was  held  that  defendant  could  not  set  up  the 
invalidity  of  the  sale  made  by  the  administrator  as  within  the  statute 
of  frauds,  the  administrator  not  having  done  so. 

Likewise  in  Shakespeare  v.  Alba,  76  Ala.  351,  the  assignee  of  a 
verbal  contract  of  lease  for  the  term  of  five  years  filed  a  bill  against  a 
lessor  (and  vendor)  and  its  grantee  (who  was  also  plaintiff's  assignor) 
under  a  deed  made  subject  to  the  lease,  to  compel  specific  perform- 
ance of  the  verbal  contract  to  make  the  lease.  The  lessor  (and  seller) 
waived  the  benefit  of  the  statute  of  frauds  as  a  defense  by  not  pleading 
it.  It  was  held  that  the  grantee,  having  purchased  subject  to  the 
Icasohold  estate,  became  assignee  of  the  uncollected  rents,  and  could 
not  interpose  the  plea  of  the  statute  of  frauds. 

In  Bulkley  v.  Storer,  2  Day  (Conn.),  531,  plaintiff  had  conveyed 
land  to  one  B.  as  security  for  a  loan,  under  a  parol  agreement  by  B.  to 
reconvey  the  land  to  plaintiff  on  payment  of  the  loan.  Defendants, 
with  intention  to  injure  plaintiff,  represented  to  B.  that  they  intended 
to  take  up  B.'s  loan  and  advance  plaintiff  more  money,  and  thereby 
obtained  from  B.  a  deed  to  the  land,  whereupon  plaintiff  brought  this 
action  against  defendants  for  deceit  and  fraud.  It  was  held  that  de- 
fendants could  not  plead  as  a  defense  that  the  agreement  between 
plaintiff  and  B.  for  a  reconveyance  of  the  land  was  in  parol. 
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In  Grundies  v.  Kelso,  41  111.  App.  200,  the  action  was  of  forcible 
detainer.  Defendants  had  been  tenants  of  the  premises  under  a  lease 
from  the  trustees  of  the  estate  of  the  deceased  owner,  and  claimed  the 
lease  had  been  extended  by  a  parol  agreement  of  the  trustees.  I'lain- 
tiff  claimed  the  premises  under  a  deed  from  the  trustees.  Defendants 
objected  to  an  instruction  by  the  court  that  the  parol  agreement  for 
extension  of  the  lease,  as  claimed  by  them,  was  void  under  the  statute 
of  frauds,  upon  the  ground  that  plaintiff  could  not  raise  this  question, 
as  the  objection  of  the  statute  of  frauds  was  personal  to  liis  vendors; 
but  it  was  held  that  plaintiff  was  in  privity  with  his  vendors  and 
could  make  that  defense. 

But  since  an  agreement  by  the  vendee  to  pay  the  price  of  land  need 
rot  be  in  writing  under  the  statute  of  frauils,  a  third  person  to  whom 
the  vendee  has  contracted  to  sell  the  laud,  and  to  whom  it  has  been 
directly  conveyed  by  tlie  original  vendor,  cannot  defend  an  action  for 
the  price  brought  by  the  vendee  on  the  ground  that  the  latter's  con- 
tract with  the  vendor  was  not  in  writing:  Burke  v.  Wilbur,  42  Mich. 
327,  3  N.  W.  861. 

In  Dailey  v.  Kinsler,  35  Neb.  835,  53  N.  W.  973,  plaintiff,  who  was 
the  original  owner  of  the  premises  in  dispute,  sought  to  have  set  aside 
and  canceled  a  deed  to  the  land  made  by  him  to  defendant  K.,  and  one 
subsequently  made  by  K.  to  defendant  F.  Judgment  had  been  ob- 
tained against  both  defendants  by  default,  but  this  judgment  was  set 
aside  as  to  defendant  K.  and  she  was  permitted  to  answer.  It  was 
held  that  plaintiff  could  plead  the  statute  of  frauds  to  a  parol  trust 
set  up  by  K.,  whereby  F.  agreed  to  reconvey  the  l;ind  to  K.,  since  by 
the  judgment  against  F.  plaintiff  succeeded  to  F.'s  rights  in  the  land. 

In  O'Connor  v.  Eyan,  6  Ohio  Dee.  1095,  6  Week.  Law  Bui.  819,  10 
Am.  Law  Eec.  477,  affirmed  in  Eyan  v.  O'Connor,  41  Ohio  St.  368, 
plaintiff  sought  to  quiet  his  title  to  certain  land  against  the  heirs  of 
one  E.,  deceased.  Plaintiff  had  conveyed  the  land  by  straight  war- 
ranty deed  to  one  N.,  no  consideration  being  paid;  but  X.  had  given 
his  notes  for  tlie  sum  nominally  expressed  in  the  deed,  with  the  under- 
standing that  N.  was  only  to  hold  the  legal  title  to  the  land  to 
indemnify  him  against  liability  on  the  notes,  the  money  to  pay  the 
notes  to  be  furnished  by  plaintiff.  After  the  notes  had  been  paid 
by  plaintiff,  N.,  without  the  knowledge  of  plaintiff,  conveyed  the 
property  to  defendant's  ancestor  E..  without  consideration,  and  to  b'^ 
held  by  E.  in  trust  for  plaintiff.  B.  died  intestate,  holding  the  leg;il 
title.  It  was  held  that  thuiigb.  the  contract  hetweeii  plaintiff  and  N. 
as  to  the  reconvi^vnneo  was  within  the  statute  of  friuids,  tliat  tho  one 
to  whom  the  grantee  conveyed  with  a  parol  trust  to  convey  to  the 
origiiKil  grantor  could  not  set  up  the  statute,  since  his  grantor  waived  it 
by  attempting  by  the  second  conveyance  to  fulfill  his  ciuitvaet  to  re- 
convey. 

Again,  a  vendee  in  a  contract  for  the  sale  of  land  cannot  roonver 
back  a  deposit  inaile  by  him  under  a  parol  contract  for  t!ic  imrc'ia-^f'. 
upon  tlie  ground  tli.'it  tlie  contract  was  not  siit!iciciitly  ex-ii.--.  <-.'.]  in 
writing  to  satisfy  tiic  statLitc  of  iiauds.     Ti;c  stature  only  rt  4ii;res  the 
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vendor  to  sign  a  contract  of  sale,  and  he  alone  can  raise  the  question 
that  it  is  not  in  writing:  Quinto  v.  Alexander,  107  N.  Y.  Supp.  422, 
123  App.  Div.  1;  and  the  same  effect  is  Torres  v.  Thompson,  29  Misc. 
Rep.  526,  60  N.  Y.  Supp.  790,  and  Pelletreau  v.  Brcnnan,  99  N.  Y. 
Supp.  955,  113  App.  Div.  806. 

Nor  can  a  vendee  compel  the  completion  and  enforcement  of  a  parol 
sale  to  his  vendor,  affirmative  action  by  one  party  to  such  sale  and 
acquiescence  by  the  other  being  essential  to  justify  the  court  in  vesting 
title  thereunder,  and  a  purchaser  from  such  vendee  has  no  greater 
right  than  the  vendee  to  have  the  sale  completed:  King  v.  Coleman, 
98  Tenn.  561,  40  S.  W.  1082. 

b.  Intermediate  Vendees  and  Lessees. — The  decision  in  the  principal 
case  (First  National  Bank  v.  Blair  State  Bank,  80  Neb.  400,  ante,  p. 
752,  114  N.  W.  409),  that  when  a  vendor  of  chattels,  by  a  contract 
voidable  under  the  statute  of  frauds,  makes  a  subsequent  valid  sale 
or  pledge  and  delivery  of  the  same  chattels  to  a  third  person,  such 
third  party  may  invoke  the  statute  of  frauds  for  his  own  protection, 
finds  strong  support  in  Shelton  v.  Thompson,  96  Mo.  App.  327,  70  S. 
W.  256.  The  two  cases  in  their  material  aspects  are  very  similar,  and 
the  ruling  in  each  is  based  on  the  same  ground;  namely,  that  by 
making  the  second  sale,  the  vendor  thereby  repudiated  and  avoided 
the  former  contract.  In  the  Missouri  case  the  plaintiif  sought  to 
recover  from  defendant  the  possession  of  certain  hogs.  The  owner 
had  orally  contracted  to  sell  the  hogs  to  plaintiff  and  to  deliver  them 
at  a  certain  stockyard.  The  price  agreed  upon  being  in  excess  of 
thirty  dollars,  the  contract  of  sale  was  within  the  statute  of  frauds. 
The  owner  delivered  the  hogs  at  the  stockyard  as  agreed,  but  there 
being  no  one  there  to  weigh  and  receive  them,  he  sold  and  delivered 
them  to  defendants.  Defendant  pleaded  the  statute  of  frauds,  but 
plaintiff  obtained  a  verdict  in  the  justice  court,  which  was  set  aside 
by  the  circuit  court.  The  judgment  of  the  circuit  court  was  affirmed 
on  appeal.  The  supreme  court  referred  to  the  rule  that  as  the  statute 
of  frauds  affects  only  the  remedy  of  the  party  sought  to  be  charged, 
its  benefits  cannot  be  invoked  by  one  who  is  not  a  party  to  the  con- 
tract, and  is  not  sought  to  be  charged  thereby,  and  said:  "But  we  hold 
that  the  defendants  are  not  within  the  above  rule,  for  the  reason  that 
their  vendor,  Bain,  voided  the  contract  in  the  first  instance  by  refusing 
to  let  plaintiff  have  the  hogs  in  dispute.  It  would  be  illogical  to  hold 
that,  after  a  vendor  had  repudiated  an  oral  contract  like  the  one  in 
question,  he  could  not  thereafter  sell  the  goods  and  give  good  title; 
that  is  to  say,  that  thereafter  he  must  keep  the  goods  because  a  pur- 
chaser could  not  be  found,  for  the  reason  tliat  they  could  be  taken  from 
him  bv  the  original  vendee,  which  would  dtstroy  their  character  as 
articles  of  merchandise.  But  it  is  plain  that  when  the  vendor  voids 
a  sale  under  said  statute,  and  retains  the  goods,  his  title  is  as  if  no 
Buch  sale  had  ever  been  made,  and  he  can  resell  and  give  as  good  a 
title  as  his  own  to  the  purchaser,  who  can,  at  a  suit  by  the  first  vendee 
for  the  same  guods,  plead  the  act  ion  of  the  vendor  as  a  bar  to  such 
suit." 


Sept.  1907.]     First  Nat.  Bank  v.  Blair  State  Bank.     775 

The  rule  announced  in  the  two  foregoing  cases  has  also  been  often 
applied  with  reference  to  intermediate  vendees  of  real  property.  Thus 
in  Hunter  v.  Bales,  24  Ind.  299,  plaintiff  was  holder  of  a  title  bond 
made  by  the  vendor  in  compliance  with  a  previous  parol  contract  of 
sale.  After  giving  the  bond  the  vendor  deeded  the  land  to  a  third 
person,  who  had  full  knowledge  of  the  outstanding  title  bond;  and  this 
suit  was  brought  against  the  vendor  and  vendee  to  compel  specific 
performance  of  the  bond.  There  were  two  conflicting  theories  in  the 
case,  and  the  trial  court  having  found  that  plaintiff  had  the  prior 
equity,  the  supreme  court  refused  to  disturb  the  finding,  but  upon  the 
other  theory  of  the  case  as  to  whether  an  intermediate  purchaser  of 
land  could  be  shielded  by  the  statute  of  frauds  against  a  prior  parol 
contract  of  sale  for  the  same  land,  the  court  remarked  that  while  the 
question  was  not  necessary  to  a  decision  of  the  case,  it  was  one  of  too 
great  importance  to  be  passed  over  in  silence,  and  said:  "It  is  con- 
tended that  a  parol  contract  for  the  sale  of  land,  or  for  a  lease  for  a 
longer  term  than  three  years,  is  not  void,  but  valid  for  many  purposes, 
and  a  conveyance  in  compliance  with  such  a  contract  will  relate  back 
to  its  date,  and  overreach  an  intermediate  valid  sale;  that  a  vendor 
may,  by  pleading  the  statute  of  frauds,  avoid  a  parol  contract  for  the 
sale  of  land,  or  he  may  waive  it  and  consummate  his  contract,  and 
cannot  be  deprived  of  his  right  to  do  so  by  a  stranger.  [Citing  Clary's 
Heirs  v.  Marshall's  Heirs,  44  Ky.  (5  B.  Mon.)  266,  and  Lucas  v.  Mitchell, 
3  A.  K.  Marsh.  244.]  But  we  think  the  true  rule  is,  that  the  vendor 
makes  his  election  to  treat  the  prior  verbal  contract  as  void,  whenever 
he  makes  a  valid  agreement  of  sale  in  the  face  of  it,  and  that  the 
intermediate  purchaser,  in  such  a  case,  is  shielded  by  the  statute,  as 
well  as  the  vendor.  In  equity  a  contract  for  the  sale  of  land  is  not 
merely  executory,  but  the  vendee  becomes  the  owner,  and  the  vendor 
is  seised  in  trust  for  him,  and  has  a  mere  lien  on  the  land  for  the 
purchase  money,  upon  the  maxim  that  "Equity  looks  upon  that  as  done 
which  is  agreed  to  be  done."  The  contract,  however,  which  in  equity 
will  make  him  the  owner,  must  be  a  valid  contract,  must  be  such 
that  he  has  a  right  to  pray  a  specific  performance  of  it.  Equity  looks 
upon  that  as  done  which  is  thus  agreed  to  be  done,  and  it  relates  back 
to  the  contract.  But  nothing  is  looked  upon  in  equity  as  done,  but 
what  ought  to  be  done,  not  what  might  have  been  done.  Nor  will 
equity  consider  a  thing  as  done  except  in  favor  of  those  who  have  a 
right  to  pray  that  it  may  be  done."  Speaking  of  the  rule  laid  down 
in  the  Kentucky  cases  cited,  the  court  said  they  were  "founded  on  a 
false  premise,  viz.,  the  moral  obligation  resting  on  the  vendor  to  ful- 
fill his  verbal  agreement,"  and  added:  "The  law  secures  to  the  vendor 
the  riglit  to  elect  to  treat  such  an  agreement  as  void.  There  is  no 
moral  turpitude  involved  in  the  act,  and  once  having  made  that  elec- 
tion, by  a  valid  sale  in  contravention  of  the  verbal  agreement,  we 
think  he  cannot  defeat  the  rights  of  the  intermediate  purcliaser  liy  a 
conveyance,  unless  on  the  full  payment  of  the  purchase  money,  witii- 
out  notice  of  the  valid  agreement."  It  is  well  to  note  that  in  Imth 
of    the    Kentucky    cases    criticised    in    the    foregoing    opinion    (Clary's 
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Heirs  v.  Marshall's  Heirs,  44  Ky.  (5  B.  Mon.)  2G6,  and  Lucas  v. 
Mitchell,  10  Ky.  (3  A.  K.  Marsh.)  244),  the  purchaser  in  parol  had 
paid  part  of  the  price  and  had  been  let  into  possession  of  the  land 
and  made  valuable  improvements  thereon,  with  full  notice  to  the 
subsequent  purchaser,  and  to  have  allowed  the  intermediate  purchaser 
to  take  advantage  of  the  statute  of  frauds  would  have  resulted  in  a 
gross  fraud  upon  the  first  purchaser.  In  the  Clary  case,  however  (44 
Ky.  (5  B.  Mon.)  266),  it  was  said  that  even  in  the  absence  of  fraud, 
a  conveyance  made  in  compliance  with  a  prior  parol  contract  for  the 
sale  of  land  would  relate  back  to  the  date  of  the  contract  and  over- 
reach an  intermediate  sale.  But  this  does  not  seem  to  apply  even  in 
Kentucky,  unless  the  parol  agreement  has  been  subsequently  ratified 
by  deed,  for  in  Petty  v.  Petty,  43  Ky.  (4  B.  Mon.)  215,  39  Am.  Dec. 
501,  it  was  held  that  a  verbal  promise  by  an  intending  husband  to 
make,  immediately  after  the  marriage,  a  deed  settling  upon  the  in- 
tended wife  property  in  addition  to  her  legal  right  of  dower,  cannot 
be  enforced  as  against  his  children  by  a  former  marriage,  to  whom  he 
has  deeded  his  property  in  violation  of  his  promise,  notwithstanding 
the  husband  confesses  his  agreement  and  waives  the  bar  of  the  statute. 

In  Hansen  v.  Berthelson,  19  Neb.  433,  27  N.  W.  423,  plaintiff  had 
conveyed  his  farm  to  his  niece  upon  her  verbal  promise  to  reconvey, 
and  had  the  deed  placed  on  record,  though  plaintiff  remained  in  posses- 
sion. The  niece  sold  the  land  to  another,  and  this  action  was  brought 
against  the  niece  and  her  vendee  to  quiet  title.  The  vendee  set  up 
the  statute  of  frauds.  To  plaintiff's  contention  that  the  statute  of 
frauds  is  personal  and  could  only  be  set  up  by  the  niece,  the  court 
said:  "This  is  true  to  the  extent  that,  as  between  Miss  Berthelson 
[the  niece]  and  the  plaintiff,  no  one  can  plead  the  statute  for  her, 
and  the  defense  is  personal.  Where,  however,  she  conveys  to  another, 
and  thereby  denies  by  her  act  the  existence  of  a  valid  contract  be- 
tween herself  and  her  grantor  for  the  reconveyance  of  the  land,  her 
grantee  may  set  up  the  statute  as  a  complete  defense  to  the  verbal 
contract,  unless  it  has  been  so  far  performed  as  to  take  it  out  of  the 
statute.  In  other  words,  the  defense  is  available  to  parties  and 
privies." 

In  McSpadden  v.  Starrs  Mountain  Iron  Co.  (Tcnn.  Ch.  App.),  42 
S.  W.  497,  it  was  held  that  one  who  was  only  a  parol  purchaser  at  the 
time  the  vendor  sold  and  conveyed  the  land  to  another  cannot,  though 
tlie  vendor  has  subsequently  conveyed  to  him,  attack  the  former  deed 
as  procured  bj^  fraud,  no  complaint  being  made  by  the  vendor. 

Likewise  in  Masterson  v.  Little,  75  Tex.  682,  13  S.  W.  154,  the  owner 
of  certain  land  certificates  entered  into  an  oral  agreement  with  defend- 
ant, whereby  he  promised  to  convey  to  him  a  portion  of  the  land 
ovcred  by  the  certificates,  in  coiisideraton  of  defendant's  represent- 
ing him  as  an  attorney  in  perfecting  title  to  the  land.  Defendant 
perfected  the  title  and  sued  for  partition  of  the  land,  obtaining  a 
decree  allotting  him  his  share.  Before  the  partition  suit  was  instituted 
the  owner  of  the  certificates  conveyed  the  land  to  plaintiff.  Plaintiff's 
deed  was  not  recorded  until  the  partition  suit  had  been  brought,  and 
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he  was  not  a  party  to  saiM  suit.  This  action  was  brought  by  plaintiff 
to  recover  the  land.  It  was  held  that  the  privity  of  title  between 
plaintiff  and  the  owner  of  the  certificates  gave  plaintiff  the  right  to 
object  to  the  contract  between  such  owner  and  defendant  on  the 
ground  that,  not  being  in  writing,  it  was  void  under  the  statute  of 
frauds.  And  in  trespass  to  try  title,  defendants  may  plead  the  statute 
of  frauds  to  a  parol  agreement  between  ])laintiff  and  their  grantor, 
which  plaintiff  sets  up  to  defeat  their  title:  Sanborn  v.  Murphy,  86 
Tex.  437,  25  S.  W.  610. 

The  rule  adopted  by  the  foregoing  cases  with  reference  to  inter- 
mediate vendees  has  also  been  applied  to  intermediate  lessees.  Thus 
in  Best  v.  Davis,  44  111.  App.  624,  the  contest  was  between  the  as- 
signees of  leases  from  the  same  party.  Plaintiff  was  assignee  of  a 
written  lease  made  by  the  owner  of  the  premises  and  covering  the 
same  term  as  that  claimed  by  defendants  as  assignees  of  a  prior  ten- 
year  verbal  lease  made  by  such  owner.  Plaintiff  contended  that  the 
lease  under  wliich  defendants  claimed,  not  being  in  writing,  was  within 
the  statute  of  frauds.  Defendants  insisted  that  plaintiff  could  not 
take  advantage  of  the  statute,  but  that  the  right  was  personal  to  the 
owner,  who  alone  could  set  it  up.  The  contention  of  the  defendants 
was  not  sustained,  the  court  saying:  "It  is  true  that  where  a  party  to 
a  contract  within  the  statute  of  frauds  desires  to  perform  it,  he  may 
do  so,  and  no  other  person  can  set  up  the  statute  merely  for  his  bene- 
fit, but  those  holding  in  privity  with  him,  as  in  this  case,  have  an 
equal  right  to  avail  themselves  of  the  statute." 

But  quite  a  diiTorent  ruling  is  found  in  Boyce  v.  Graham,  91  Ind. 
■120,  where  it  was  held  that,  in  an  action  by  a  lessee  against  a  prior 
lessee  of  the  same  land  who  has  kept  plaintiff  out  of  possession,  de- 
fendant could  not  invoke  the  statute  of  frauds  against  the  plaintiff's 
lease. 

And  when  a  parol  ai^icfmcnt  whereby  a  mortgagor  of  lands  is  to 
surrender  possession  to  the  mortgagee  has  been  executed  by  actual 
delivery,  the  statute  of  frauds  cannot  be  set  up  by  one  who,  with 
notice,  acquires  possession  under  a  lease  from  a  subsequent  grantee  of 
the  mortgagor:   Bullion  &  Exchange  Bank  v.  Otto,  59  Fed.  2oG. 

VII.     Heirs,  Executors  and  Administrators. 

The  right  of  the  heirs  of  a  decedent  to  invoke  the  statute  of  frauds 
as  against  a  claimant  to  land  under  a  parol  contract  with  the  deceased 
during  his  lifetime  is  recognized  in  Vaughn  v.  Vaughn,  100  Tenn.  282, 
45  S.  W.  677.  Plaintiffs  in  this  case  were  the  children  of  one  V.  by 
his  lawful  wife.  Defendant  was  the  unlawful  and  bigamous  wife  of 
V.  V.  was  the  owner  of  the  land  in  dispute  during  his  life.  He  had 
mortgnged  it  to  a  building  and  loan  association  and  had  made  con- 
siderable payments  on  the  mortgage  debt,  but  finally  defaulted,  and 
the  land  was  advertised  for  sale.  V.  then  verbally  agreed  witli  defend- 
ant, with  whom  he  was  living  on  the  land,  that  if  she  would  pay  off 
the  mortgage  and  save  the  property  from  sale,  she  should  own  the 
land.     In    pursuance    of   this    agreement,    defendant   paid   off   most    of 
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the  debt  during  V.'s  life,  and  completed  the  payments  after  his  death, 
and  had  the  mortgage  satisfied  and  discharged.  This  suit  was  brought 
by  plaintiffs  to  recover  possession  of  the  premises  upon  the  ground  that 
the  contract  between  V.  and  defendant  was  not  in  writing,  and  there- 
fore did  not  satisfy  the  statute  of  frauds.  It  was  held  that  as  V.  could 
have  avoided  the  contract,  it  was  voidable  after  his  death  by  his 
heirs,  as  the  legal  title  to  the  land  passed  to  plaintiffs  immediately 
upon  the  death  of  V.  The  defendant,  however,  was  allowed  a  lien 
upon  the  land  for  the  sums  paid  out  by  her  on  the  mortgage  debt. 

In  Hawkins  v.  Dunmore,  24  Misc.  Kep.  623,  54  N.  Y.  Supp.  165, 
plaintiff  had  conveyed  property  to  her  attorney,  by  a  deed  absolute  on 
its  face,  for  the  purpose  of  instituting  litigation  concerning  it,  but 
with  a  verbal  agreement  that  after  the  termination  of  the  litigation 
the  attorney  would  reconvey  the  property  to  her.  The  attorney  died 
without  making  the  reconveyance,  and  this  suit  was  brought  against 
his  executor  and  heirs  to  compel  a  reconveyance.  It  was  held  that 
on  account  of  the  fiduciary  relations  between  the  plaintiff  and  the  at- 
torney, defendant  could  not  set  up  the  statute  of  frauds  as  a  defense. 

And  in  Phillips  v.  Kimmons,  94  Tenn.  562,  29  S.  W.  965,  it  was  held 
that  the  administratrix  of  a  vendee  cannot  rescind  a  parol  contract 
for  the  sale  of  land,  and  recover  the  amount  paid  by  the  vendee,  where 
the  vendor,  who  is  willing  to  look  to  the  land  alone  for  the  payment  of 
the  balance  of  the  price,  and  the  heirs  of  the  vendee,  do  not  desire  a 
rescission. 

Vin.     Public  Authorities. 

Where  a  citizen  of  the  state  dies  seised  of  land  leaving  no  heirs 
capable  of  inheriting,  the  escheator  of  the  estate  may  plead  the  statute 
of  frauds  to  a  bill  filed  by  alien  relatives  against  the  escheator  and 
another  to  compel  the  specific  performance  of  a  verbal  contract  of  sale 
made  between  deceased  and  such  other,  although  the  contract  is  ad- 
mitted by  such  other  person:  Sebben  v.  Trezevant,  3  Desaus.  (S.  C.) 
213. 

Also,  under  Revised  Code  of  Mississippi,  chapter  44,  article  4.  pro- 
viding that  no  contract  for  the  sale  of  any  personal  property  shall  be 
valid,  except  the  buyer  shall  receive  part  of  the  property  or  shall 
actually  pay  or  secure  the  purchase  money,  or  part  thereof,  or  unless 
there  be  some  memorandum  in  writing  of  the  bargain,  etc.,  a  parol 
agreement  for  the  sale  of  cotton  in  payment  of  a  mortgage  debt  can- 
not be  sustained,  to  transfer  the  title  thereof  to  the  mortgagee,  as 
confiscation  claimant  against  the  United  States,  where  the  terras  of 
the  statute  have  not  been  eoin]ilicd  with:  Malum  v.  United  States,  S3 
U.  S.  (16  Wall.)   143,  21  L.  ed.  307. 

And  in  a  suit  brought  undir  the  captured  and  abandoned  property 
act  of  March  12,  1S63,  by  one  claisning  ownership  by  virtue  of  a  sale 
which  was  sufiifient  to  pass  the  title  at  common  law,  the  jjovernment 
cannot  set  up  the  statute  of  tramls  as  a  dofoTiS!^:  Briggs  v.  United 
States,  143  U.  S.  346,  12  Sup.  Ct.  Kep.  391,  36  L.  ed.  ISO,  reversing 
25  Ct.  of  CI.  126. 
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CITY  OP  PLATTSMOUTH  v.  NEBRASKA  TELEPHONE 

COMPANY. 

[80  Neb.  460,  114  N.  W.  588.] 

FRANCHISE,  Grant  of  for  Telephone,  When  not  Exclusive. — 
A  city  ordinance  extendinj^  to  a  telephone  company  the  right  to  U3e 
the  streets,  alleys  and  imlilic  grounds  of  the  city  in  the  construction, 
operation  and  maintenance  of  its  plant  or  system,  and  which  does  not, 
in  any  of  its  provisions,  indicate  an  attempt  to  exclude  other  like  cor- 
porations or  companies  from  a  like  privilege,  is  not  the  grant  of  au 
exclusive  right  or  privilege,      (pp.  782,  783.) 

STREETS,  Telephone  Lines  in,  Power  to  Authorize  Maintenance 
and  Construction  of. — The  authorities  of  a  city  or  incor{)Orated  town  or 
village  may  grant  to  a  telephone  company  the  use  of  the  streets,  alleys 
and  public  grounds  of  the  municipality  for  constructing  and  maintain- 
ing a  telephone  system  therein,  such  use  of  the  streets,  alleys  and  pub- 
lic grounds  being  for  a  public  purpose,      (p.  783.) 

TELEPHONE  CORPORATIONS,  Right  to  Impose  Additional 
Regulations  upon  for  the  Use  of  the  Streets  by. — When  an  ordinance  of 
a  city  has  invited  investments  and  expenditures,  which  are  made  in 
good  faith  and  in  reliance  upon  it,  the  city  authorities,  if  the  use  be 
a  public  one,  cannot  arbitrarily  impose  by  subsequent  regulations, 
without  necessity  or  the  demands  of  public  convenience,  additional 
burdens  upon  the  company  which  are  clearly  beyond  the  reasonable 
exercise  of  the  police  power,  (pp.  784,  785.) 
(Syllabi  by  the  court.) 

IL  D.  Travis,  for  the  appellant. 

W.  W.  ]\Iorsman  and  I\Iatthew  Gering,  contra. 

4<5o  DUFFIE,  C.  The  plaintiff  brought  this  action  in 
equity  for  a  mandatory  injunction,  in  which  alternative  re- 
lief is  prayed.  The  material  allegations  of  the  petition  are 
the  following:  1.  That  the  city  of  Plattsmouth  has  never 
granted  defendant  any  lawful  or  sufficient  franchise,  nor  any 
franchise  to  occupy  the  streets  and  alleys  of  the  city;  2. 
That  defendant  has  been  occupying  the  streets  and  alleys  of 
the  city  for  more  than  fifteen  years  Avithout  right  or  author- 
ity;  ■*'*'  3.  That  defendant  has  erected  its  poles  and  wires 
in  ]\rain  street,  along  the  south  side,  from  First  to  Eighth 
streets,  and  has  continued  the  same  since  the  year  188S;  that 
such  poles  and  wires  are  dangerous  to  pedestrians  and  to  prop- 
erty, are  old  and  rotten,  were  used  by  tlie  public  as  hitching 
posts  for  horses,  and  that  tliereby  a  nuisance  was  created; 
that  the  poles  and  wires  interfere  with  the  tiremen  in  e;use 
of  tire,  and  that  the  poles  are  unsiirhtly  ;  that  in  Xovenil)er. 
1S99,  the  city,  by  ordinance,  recjuired  the  defendant  to  place 
its  wires  underground  in  Main  street,  and  that  it  failed  and 
refused  to  comply  with  said  ordinance;  that  iu  I'JU-i  the  city 
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passed  an  ordinance  requiring  defendant  to  move  its  polos 
and  wires  from  Main  street  to  the  alleys  adjoining.  The 
prayer  is  for  an  injunction  against  the  use  of  the  streets, 
alleys  and  public  grounds  of  the  city  of  Plattsmouth  by  the 
defendant,  and  that  it  be  enjoined  from  operating  its  tele- 
phone sj'stem  in  the  city;  and,  alternatively,  if  the  court 
should  find  that  the  defendant  has  been  granted  a  franchise 
for  the  use  of  the  streets,  that  it  then  be  required  to  remove 
its  poles  and  wires  from  Main  street  between  First  and  Eighth 
streets  to  the  alleys  north  and  south  of  Main  street. 

The  answer  admits  that  defendant  has  occupied  the  streets 
of  the  city  and  carried  on  its  business  therein,  as  alleged,  for 
more  than  fifteen  years;  that  it  has  continuously  maintained 
its  poles  and  wires  in  and  along  the  south  side  of  Main  street 
since  the  year  1888 ;  that  the  city  passed  an  ordinance  in  1904, 
as  alleged  in  the  petition,  requiring  the  defendant  to  remove 
its  poles  and  wires  to  the  alleys  north  and  south  of  Main 
street,  and  which,  defendant  alleges,  affirmatively  repealed  all 
prior  conflicting  ordinances.  For  a  second  defense  it  is  al- 
leged that  defendant  has  maintained  its  poles  and  wires  in 
IMain  street  in  the  same  place  for  more  than  fifteen  years 
with  the  knowledge  and  consent  of  the  city ;  that  in  October, 
1898,  the  city,  by  ordinance,  granted  defendant  the  right  to 
occupy  all  the  streets  of  the  city  without  restriction  reserving 
to  itself  the  free  use  of  such  poles  for  its  own  fire  alarm  wires ; 
'^^^  that  immediately  after  the  passage  of  said  ordinance  de- 
fendant expended  large  sums  of  money  in  reconstructing  its 
poles  and  Mires  in  ]\Iain  street;  that  its  central  office  is  in 
Main  street  and  on  the  south  side  thereof;  that  ]\lain  street 
is  one  hundred  feet  in  width;  that  the  sidewalks  on  each  side 
are  twenty  feet  wide;  that  defendant's  poles  are  set  at  the 
curb  line,  twenty  feet  from  the  front  walls  of  the  buildings, 
and  one  hundred  and  sixty  feet  apart;  that  there  has  never 
been  on  the  south  side  of  the  street  any  building  more  thaji 
two  stories  high;  that  there  never  has  been,  and  there  is  no 
prospect  of,  any  congestion  of  tlie  business  in  said  street  with 
which  the  poles  of  defendant  will  interfere  in  any  degree 
whatever;  that  the  alleys  north  and  south  of  Main  street  are 
only  thirteen  feet  W'ide;  that,  if  defendant's  poles  are  set 
therein,  they  must  be  set  two  and  one-half  feet  from  the  line 
to  avoid  projecting  the  cross-arms  over  private  property;  that 
the  change  will  cost  fifteen  hundred  dollars,  Avhieh  is  more 
than  the  net  incom.e  from  the  defendant's  system  in  said 
city  in  five  years;  that  the  ordinance  passed  in  lOO-i  was 
not  pas.-ed  in  the  interests  of  the  public  and  was  an  abuse  of 


Jan.  1908.]     City  of  Plattsmouth  v.  Nebraska  Tel.  Co.    781 

municipal  power;  that  the  ordinance  is  unreasonable,  as  the 
removal  of  defendant's  poles  and  wires  will  serve  no  public 
interests,  and  its  enforcement  will  impair  the  obligation  of  the 
contract  between  the  city  and  the  defendant. 

On  the  trial  the  district  court  found  generally  for  the  de- 
fendant and  dismissed  the  plaintiff's  petition.  The  plaintiff 
has  appealed. 

The  evidence  shows  that  in  each  alloy  north  and  south  of 
"Sliun  street  there  is  a  telephone  line  behmging  to  another  com- 
pany on  one  side  of  such  alley  and  an  electric  light  line  be- 
longing to  the  city  on  the  other  side.  It  is  conceded  that 
prior  to  October,  1898,  defendant  had  no  franchise  granted 
by  the  city,  the  general  statute  relating  to  cities  and  villages 
of  the  class  to  which  Plattsmouth  belonged  being  deemed  suffi- 
cient ;  but  on  that  date  the  city  passed  an  ordinance  granting 
certain  rights  and  privileges  to  the  Nebraska  Telephone  Com- 
pany, its  successors  and  assigns,  and  regulating  the  erection 
of  poles  and  wires  and  protecting  '*^'^  the  same.  The  ordi- 
nance, No.  91,  so  far  as  material  to  an  examination  of  the 
questions  involved,  is  as  follows : 

"Section  1.  That  the  Nebraska  Telephone  Company,  its 
successors  and  assigns,  be  and  are  hereby  granted  right  of 
way  for  the  erection  and  maintenance  of  poles  and  wires  and 
all  appurtenances  thereto  for  the  purpose  of  transacting  a 
general  telephone  and  telegraph  business  through,  upon  and 
over  the  streets,  alleys,  and  public  grounds  of  the  city  of 
Plattsmouth,  Nebraska;  provided,  that  said  company  shall  at 
all  times  when  requested  by  the  proper  authorities  permit 
their  poles  and  fixtures  to  be  used  for  the  purpose  of  placing 
and  maintaining  thereon,  free  of  charge,  any  wires  which  may 
be  necessary  for  the  use  of  the  police  or  fire  departments  of 
the  city  of  Plattsmouth,  Nebraska;  and  further  provided,  that 
such  poles  and  wires  shall  be  erected  so  as  not  to  interfere 
with  ordinary  traffic  through  such  streets  and  alleys,  and  un- 
der the  supervision  of  the  conmiittee  on  streets,  alleys  and 
bridges. ' ' 

Section  2  provides  for  stringing  the  wires  twenty  feet  aljove 
the  ground,  and  for  the  temporary  removal  of  the  poles  and 
wires  in  case  they  obstructed  any  vehicle  or  structure  being 
moved  along  or  across  any  street  or  alley.  Section  3  fixes  the 
maximum  rate  allowed  to  be  charged  by  the  compau}',  and 
section  4  makes  it  an  offense  to  injure  any  poles,  wires  or  in- 
struments of  the  company.  Soon  after  having  completed  the 
rebuilding  of  its  system,  the  city  passed  another  ordinance, 
of  date  November  27,  1899,  declaring  it  unlawful  to  erect  or 


782  American  State  Reports,  Vol.  127.     [Nebraska, 

maintain  poles  and  overhead  wires  in  Main  street,  and  requir- 
ing all  such  wires  to  be  placed  in  under<rround  conduits;  and 
on  June  27,  1904,  the  city  passed  an  ordinance  requiring  all 
poles  and  overhead  wires  to  be  removed  from  ^lain  street  be- 
tween First  and  Eighth  streets  to  the  alleys  adjacent  thereto, 
said  removal  to  take  place  by  January  1,  1905,  and  repealing 
all  ordi'nances  in  conflict  therewith. 

The  defendant  asserts  that,  having  accepted  the  provisions 
of  ordinance  No.  91  and  having  expended  large  sums  of  money 
in  reconstructing  its  lines  in  the  city  of  ^*''*  Plattsmouth  un- 
der the  permission  granted  by  that  ordinance,  it  has  acquired 
a  right  in  the  streets  of  the  city  which  cannot  be  taken  away, 
except  upon  some  ground  of  public  necessity  or  convenience; 
while,  on  the  other  hand,  the  city  asserts  that  the  ordinance 
is  void.  The  argument  upon  which  it  attempts  to  maintain 
the  invalidity  of  the  statute  is  as  follows :  Section  15,  article 
3  of  our  constitution,  prohibits  the  legislature  from  passing 
local  or  special  laws  granting  to  any  corporation,  association 
or  individual  any  special  or  exclusive  privilege,  imnumity  or 
franchise  whatever:  and  it  is  said  that  the  legislature  cannot 
delegate  to  a  municipality  a  power  which  it  cannot  itself  ex- 
ercise. It  is  claimed  that  the  ordinance  in  question  is  an 
attempt  to  grant  to  the  defendant  a  special  privilege  or  fran- 
chise, and  that  this  is  beyond  the  power  of  the  municipal 
authorities.  If  we  should  concede  (which  we  do  not)  that  a 
general  law.  granting  to  cities  and  towns  the  powers  which  are 
usually  found  in  their  charters,  did  not  confer  upon  such 
municipalities  the  power  to  pass  and  enforce  special  ordi- 
nances suited  to  their  local  conditions,  still  the  ordinance  in 
question  is  not  subject  to  the  criticism  made  upon  it.  A  spe- 
cial privilege  in  constitutional  law  is  a  right,  power,  franchise, 
immunity  or  privilege  granted  to,  or  vested  in,  a  person  or 
class  of  persons  to  the  exclusion  of  others  and  in  derogation 
of  common  ritiht:  Guthrie  Daily  Leader  v.  Cameron,  3  Okl. 
677,  41  Pac.  635.  In  City  of  Elk  Point  v.  Vaughn,  1  Dak. 
113,  46  N.  W.  577.  it  was  held  that  the  act  of  Congress  of 
March  2.  1867,  providing  that  the  legislative  assemblies  of 
the  several  territories  shall  not  grant  any  special  privileges, 
refers  to  the  granting  of  monopolies  such  as  ferries,  trade- 
marks, or  the  exclusive  right  to  manufacture  certain  articles 
or  to  carry  on  a  certain  business  in  a  jiarticular  locality,  to 
the  exclusion  of  others,  and  does  not  include  the  granting  of 
a  public  charter  to  a  municipal  corporation.  Ordinance  No. 
91  does  not  attempt  to  confer  upon  the  defendant  any  ex- 
clusive right  or  franchise,  and  leave  it  open  for  the  city,  at 


Jan.  1908.]     City  op  Plattsmoutii  v.  Nebraska  Tel.  Co.    783 

any  time,  to  extend  to  other  companie.s  or  corporations 
"^"^  the  same  privileges  awarded  to  the  defendant.  The  con- 
tention, therefore,  that  ordinance  No.  91  is  void  and  confers 
no  ri{?ht  upon  the  defendant  cannot  be  sustained. 

Subdivision  12,  section  69  of  plaintiff's  cliarter  (Comp. 
Stats.  1905,  c.  14,  art.  1)  is  in  the  follovvini^'  words:  "To  make 
all  such  ordinances,  by-laws,  rules,  regulations,  resolutions, 
not  inconsistent  with  the  laws  of  the  state  as  may  be  expedient, 
in  addition  to  the  special  powers  in  this  chapter  granted, 
maintaining  the  peace,  good  government,  and  welfare  of  the 
corporation,  and  its  trade,  commerce,  and  numufactories. " 
Subdivision  24  of  said  section  authorizes  the  city  authorities 
to  regulate  the  streets,  "lamp-posts,  awning  posts,  and  all 
other  structures  projecting  upon  or  over  and  adjoining,  and 
all  other  excavations  through  and  under  the  sidewalks  in  the 
said  city  or  village."  Subdivision  28  empowers  the  city  or 
village  "to  open,  create,  widen,  or  extend  any  street,  avenue, 
alley,  or  lane,  or  annul,  vacate,  or  discontinue  the  same  when- 
ever deemed  expedient  for  the  public  good."  The  use  of  the 
telegraph  and  telephone  is  so  far  a  public  convenience  and 
necessity  that  in  some  states  property  may  be  condemned 
therefor  under  the  power  of  eminent  domain :  State  v.  Amer- 
ican &  European  News  Co.,  43  N.  J.  L.  381;  Pierce  v.  Drew. 
136  INIass.  75,  49  Am.  Rep.  7;  Pensacola  T.  Co.  v.  Western 
Vnion  Tel.  Co.,  96  U.  S.  1,  24  L.  ed.  708.  It  is  therefore  evi- 
dent that  the  use  of  streets  for  telephone  or  telegraph  pur- 
poses is  a  use  for  public  purposes  against  which  no  objection 
can  be  made.  As  said  in  Ilobbs  v.  Long  Distance  T.  &  T.  Co., 
147  Ala.  393.  41  South.  1003.  7  L.  P.  A.,  N.  S..  87:  "Since 
the  days  of  the  Caesars,  public  highways  have  received  the 
careful  attention  of  all  governments,  not  only  for  the  pur- 
pose of  providing  ways  by  which  armies  could  be  moved  and 
the  people  travel,  but  for  the  purpose  of  opening  up  avenues 
of  conununieation  by  which  reports  could  be  speedily  brought 
to  the  capital,  and  the  interchange  of  commerce  promoted. 
The  laws  of  Congress  have  provided  for  post  roads,  etc.,  be- 
fore the  telephone  was  known,  provided  for  the  same  priv- 
ileges for  telegraph  companies  ^*^*^  as  were  given  to  railways 
in  using  the  public  lands,  and,  in  later  days,  it  has  developed 
the  exceedingly  valuable  .system  of  'post  routes'  and  free  mail 
delivery  along  the  pul)lic  roads  of  the  country,  so  that  not  the 
least  important  function  of  the  public  roads  of  the  country  is 
the  transmission  of  messages  from  place  to  place."  The  peo- 
ple of  the  city  of  Plattsmouth  are  not  alone  interested  in  the 
telephone  system  of  that  city,  but  every  other  community  in 
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the  state  with  which  communication  is  made  is  equally  inter- 
ested, and  the  state  itself  has  recognized  the  utility  and  neces- 
sity of  this  method  of  communicating  news  by  granting  a 
right  of  way  for  the  building  of  such  lines  over  the  public 
highways  of  the  state :  Comp.  Stats.  1905,  c.  89a,  sec.  14.  Un- 
der the  general  power  given  to  the  plaintiff  by  its  charter  and 
tlie  general  control  which  it  exercises  over  the  streets  and  pub- 
lic grounds  of  the  city,  its  right  to  extend  to  the  defendant 
the  privilege  of  occupying  its  streets  and  public  grounds  can- 
not be  questioned:  Nebraska  T.  Co.  v.  City  of  Fremont,  72 
Neb.  25,  99  N.  W.  811. 

The  only  question  remaining  is  whether  the  public  neces- 
sity or  convenience  requires  that  its  wires  in  Main  street 
should  be  placed  in  underground  conduits  or  removed  to  the 
alleys  north  and  south  of  said  street  between  First  and  Eighth 
streets.  That  the  rights  of  the  defendant  in  the  streets  of 
the  city  must  yield  to  public  necessity  or  convenience  is  be- 
yond question  or  dispute ;  but,  having  acquired  a  right  in 
the  streets,  and  having  made  expenditures  on  the  strength  of 
the  grant  extended  by  the  city,  the  authorities  are  quite  uni- 
form that  this  right  cannot  be  taken  away  in  an  arbitrary 
manner  and  without  reasonable  cause.  In  Northwestern  T. 
E.  Co.  V.  City  of  Minneapolis,  81  Minn.  140,  83  N.  W.  527,  86 
N.  W.  69,  53  L.  R.  A.  175,  it  is  said:  "When  such  an  ordi- 
u;ince  has  invited  investments  and  expenditures  made  in  good 
faith  and  in  reliance  upon  it,  the  city  authorities  cannot  ar- 
i)itrarily  impose  by  subsequent  regulations,  without  necessity, 
or  the  demands  of  public  convenience,  additional  burdens 
upon  the  company  which  are  clearly  beyond  the  reasonable 
exercise  of  the  police  power."  In  the  body  of  **^'^  the  opin- 
ion it  is  said:  "An  ordinance  of  a  municipality,  surrendering 
a  part  of  its  powers  to  a  corporation  to  secure  and  encourage 
works  of  improvement,  which  requires  the  outlay  of  money 
and  labor,  to  subserve  the  public  interests  of  its  citizens,  when 
accepted  and  acted  upon,  becomes  a  contract  between  the  city 
and  the  corporation  which  relied  upon  it,  and  the  grantee 
cannot  be  arbitrarily  deprived  of  the  rights  thus  secured." 
In  support  of  this  principle  authorities  from  the  states  of 
Ohio.  Louisiana,  Iowa,  Massachusetts,  Wisconsin,  and  numer- 
ous federal  decisions  are  cited.  That  the  city  council  may 
make  rejisouable  regulations  relating  to  the  maintenance  and 
repair  of  defendant's  plant  is  not  open  to  argument;  but  such 
regulation  is  not  to  be  exercised  at  mere  whim  and  caprice. 
It  must  be  proportionate  to,  and  commensurate  with,  the  pub- 
lic necessity  for  the  protection  and  promotion  of  the  public 
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health,  safety,  necessity  or  convenience:  City  of  Burlington 
V.  Burlington  Street  R.  Co.,  49  Iowa,  14-i,  31  Am.  Rep.  145. 
The  application  of  the  police  power  cannot  be  e.xtended  by  the 
authority  which  is  intrusted  with  such  a})plication  to  an  arbi- 
Irary  misuse  of  private  rights.  That  the  city  may  order  the 
removal  of  poles  which  endanger  the  citizens  b(;cause  of  a 
rotten  condition,  and  protect  its  inhabitants  against  any  con- 
duct of  the  business  which  endangers  the  puljjic  health  or 
safety,  is  not  a  question  open  to  disi)ute;  but  nothing  of  the 
l;ind  appears  in  the  record  before  us.  As  before  stated,  Main 
street  is  one  hundred  feet  in  width.  There  is  no  evidence  of 
a  congested  condition  of  the  street  or  of  any  necessity  from 
other  causes  for  removing  the  defendant's  poles. 

So  far  as  the  record  discloses,  the  action  of  the  city  council 
is  ai'bitrary  in  its  luiture  and  wholly  unsupported  by  any  rea- 
.sonable  cause.  Such  being  the  case,  we  think  the  district 
court  was  right  in  refusing  the  injunction,  and  we  recommend 
an  ailiriiianee  of  its  judgment. 

Epperson  and  Good,  CC,  concur. 

By  the  COURT.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed. 


On  the  Poircr  of  Municipal  Corporations  to  Eegulate  Telephone  Com- 
jxihi's  ami  to  iiniosc  restrictions  thereon,  see  Wisconsin  Telephone  Co. 
V.  :NriIn;rikro.  ICC  Wis.  1,  110  .\m.  St.  Rep.  8S6;  Village  of  Carthage 
V.  (.entral  New  York  Tel.  etc.  Co.,  185  N.  Y.  448,  113  Am.  St.  Rep. 
'.>:>2.  A  city,  notwithstanding  it  has  enacted  an  ordinance  authoriz- 
ing an  electric  C(im])aiiy  to  erect  and  maintain  poles  and  to  string  wires 
tiicrcon  in  the  public  streets,  and  has  provided  rules  and  regulations 
for  tl'.e  gov(  rniiient  of  those  maintaining  such  poles  and  wires,  may  by 
a  PiiliS(>ijiu  nt  ordinance  recjuire  the  owners  of  every  electric  light  or 
j^r((  t  raihviiy  h-'ving  poles  standing  upon  a  street,  avenue  or  alley  of 
tiie  city  to  pay  an  annual  license  of  twenty-five  cents  per  pole,  and 
such  ordinance  will  be  construed  as  imposing  a  license  for  paying  the 
1  X;.-i!'-os  of  enforcing  rules  and  regulations  already  in  force:  Fort 
Sniith  V.  Uv.r.f,  72  Ark.  556,  105  Am.  St.  Rep.  51. 
Am.  St.  Rep.,  Vol.  127 — 50 
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KRUGER  V.  OMAHA  AND  COUNCIL  BLUFFS  STREET 
RAILWAY  COMPANY. 

[80  Neb.  490,  114  N.  W.  571.] 

STEEET  RAILWAYS — Negligence — Question  for  the   Jury. — 

Whether  or  not  one  is  guilty  of  negligence  in  alighting  from,  or  jump- 
ing off  of,  a  moving  car  or  train  is  ordinarily  a  question  for  the  jury. 
(By  the  editor.)      (p.  788.) 

STREET  RAILWAYS,  I>uty  of  to  Passenger  in  a  Frightened  or 
Frenzied  Condition. — When  a  passenger,  a  girl  under  fourteen  years  of 
age,  unaccustomed  to  riding  upon  street-cars,  becomes  frightened  and 
frenzied  by  the  negligence  of  the  defendant's  servants  in  carrying 
such  passenger  past  her  known  destination,  and  the  conductor  knows, 
or  by  the  exercise  of  due  care  and  diligence  under  the  circumstances 
should  know,  of  such  passenger's  frightened  and  frenzied  condition, 
and  that  she  is  about  to  leave  the  moving  car,  it  is  his  duty  to  exercise 
the  highest  degree  of  care  possible  under  the  circumstances  to  prevent 
such  passenger  from  alighting  from  the  moving  car.  Chicago  etc.  B. 
Co.  V.  Martelle,  65  Neb.  540,  91  N.  W.  364,  examined  and  distinguished, 
(pp.  788,  789.) 

STREET  RAILWAYS,  Liability  of  for  Negligence  Toward 
Frightened  Passengers. — In  such  a  case,  if  the  conductor  fails  to  exer- 
cise the  degree  of  care  required  of  him,  and  the  passenger  in  conse 
quence  of  such  failure  receives  injuries  while  alighting  from  the 
moving  car,  the  street  railway  company  is  liable  in  damages  for  thj 
resulting  injuries,     (p.  789.) 

STREET  RAILWAYS — Negligence,  Contributory — ^Exoneration 
of  by. — An  instruction  which  permits  plaintiff  to  recover,  though  guilty 
of  contributory  negligence  in  stepping  from  a  moving  car  when  she 
knew  and  realized  the  danger  of  doing  so,  is  erroneous  and  prejudicial. 
(By  the  editor.)      (p.  790.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 
John  L.  "Webster  and  W.  J.  Connell,  for  the  appellant. 
Arthur  C.  Pancoast,  contra. 

'^^^  GOOD,  C.  Mette  Kruger,  a  minor,  by  her  next  friend, 
instituted  this  action  against  the  Omaha  and  Council  Bluffs 
Street  Railway  Company  in  the  district  court'  for  Douglas 
county  to  recover  damages  for  injuries  alleged  to  have  been 
sustained  while  alighting  from  one  of  the  defendant's  street- 
cars. There  was  a  trial  to  the  jury,  which  resulted  in  a  verdict 
and  judgment  for  the  plaintiff.     The  defendant  appeals. 

Two  acts  of  negligence  are  complained  of  by  the  plaintiff: 
First,  that  defendant,  although  informed  of  and  knowing 
plaintiff's  destination,  carelessly  and  negligently  failed  to  stop 
its  car,  and  carried  plaintiff  past  her  known  destination: 
secondly,  having  caused  plaintiff  to  become  frightened  and 
frenzied  from  fear  at  being  carried  past  her  known  destina- 
tion, that  defendant  failed  to  exercise  that  degree  of  care  re- 
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quired  of  it  to  prevent  plaintiff  from  alighting  from  the 
moving  car.  Defendant  answered,  admitting  that  plaintiff 
was  a  passenger,  denied  any  negligence  on  its  part,  and 
alleged  contributory  negligence  on  the  part  of  plaintiff. 
From  the  record  it  appears  that  Mette  Kruger  was  a  girl 
thirteen  years  and  nine  months  of  age  at  the  time  of  the 
injuries  complained  of;  that  about  7  o'clock  in  the  evening  of 
the  twenty-sixth  day  of  October,  1904,  she  and  a  girl  com- 
panion of  about  the  same  age  were  passengers  ^'*^  on  one  of 
defendant's  street-cars  going  westward  on  Q  street  in  South 
.Omaha.  The  destination  of  the  two  girls  was  Thirty-first 
street.  Plaintiff  claims  that,  when  the  conductor  took  up 
their  fares  at  about  Twenty-sixth  street,  they  informed  him  of 
their  desire  to  alight  at  Thirty-first  street.  The  car  in  which 
they  were  riding  was  one  in  which  the  seats  ran  lengthwise 
along  the  side  of  the  car.  The  two  girls  sat  on  the  south  side 
of  the  car  near  the  rear,  and  were  looking  out  of  the  car 
windows  to  the  south.  At  that  time  in  the  evening  it  was 
dark.  The  car  failed  to  stop  at  Thirty-first  street,  and  the 
plaintiff  observed  the  lights  in  a  neighboring  store,  recognized 
the  place,  and  realized  that  she  and  her  companion  were  being 
carried  past  their  destination.  She  became  alarmed  and 
frightened,  hurriedly  arose  and  passed  out  upon  the  rear 
platform  of  the  car,  w^here  the  conductor  was  standing,  and 
stepped  from  the  car  while  in  motion,  fell  to  the  pavement, 
and  received  severe  injuries.  The  conductor  observed  the 
plaintiff  as  she  came  out  upon  the  platform  and  stepped  from 
the  moving  car.  Plaintiff  contends  that  she  was  so  alarmed 
and  frightened  and  in  such  a  frenzied  condition  that  she  did 
jiot  know  or  realize  her  danger  in  alighting  from  the  moving 
car,  and  that  the  conductor  was  negligent  in  failing  to  warn 
her  of  her  danger  and  prevent  her  from  leaving  the  car  under 
the  circumstances.  Plaintiff's  evidence  tends  to  support  her 
contention.  The  defendant  denied  that  the  conductor  had 
been  previously  informed  of  the  destination  of  the  girls,  and 
denied  that  he  had  any  knowledge  that  plaintiff  was  fright- 
ened and  alarmed,  and  alleged  that  he  did  warn  her  against 
stepping  off,  by  calling  to  her  to  wait,  that  he  would  stop  the 
car,  and  that,  seeing  that  she  did  not  heed  his  warning,  he 
attempted  to  grab  her  and  prevent  her  from  leaving  the  car. 
The  evidence  as  to  whether  the  conductor  warned  the  plaintiff, 
or  that  he  knew  of  her  destination  and  her  excited  condition, 
or  that  he  attempted  to  prevent  her  from  leaving  the  car,  is  in 
conflict. 
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The  defendant  contends  that  it  was  under  no  obligation 
*^^  to  prevent  plaintiff  from  leaving  the  moving  car,  that  it 
owed  no  duty  of  preventing  passengers  from  alighting  from  its 
moving  cars,  and  that,  as  a  matter  of  law,  it  was  not  liable 
for  the  injuries  received  by  the  plaintiff,  and  that  the  court 
should  have  so  instructed  the  jury.  We  are  cited  to  several 
cases  from  other  jurisdictions,  some  of  which  apparently  hold 
to  this  doctrine.  But  the  rule  in  this  state  is  diil'erent:  Chi- 
cago etc.  R.  Co.  v.  Landauer,  36  Neb.  642,  54  N.  W.  976;  St. 
Joseph  etc.  R.  Co.  v.  Hedge,  44  Neb.  448,  62  N.  W.  887 ;  Chi- 
cago etc.  R.  Co.  V.  Hyatt,  48  Neb.  161,  67  N.  W.  8 ;  Fremont 
etc.  R.  Co.  V.  French,  48  Neb.  638,  67  N.  W.  472.  It  is 
generally  held  that  whether  or  not  one  is  guilty  of  such 
negligence  in  alighting  from  a  moving  car  or  train  as  will 
prevent  a  recovery  for  injuries  received  therefrom  is  ordi- 
narily a  question  of  fact  to  be  determined  by  the  jury: 
Hemmingway  v.  Chicago  etc.  R.  Co.,  72  Wis.  42,  7  Am.  St. 
Rep.  823,  37  N.  W.  804.  Under  some  circumstances,  jumping 
or  alighting  from  a  moving  train  has  been  held  such  negli- 
gence as  will  defeat  a  recovery:  Chicago  etc.  R.  Co.  v.  Mar- 
telle,  65  Neb.  540,  91  N.  W.  364.  In  that  case,  however,  the 
plaintiff  was  a  man  of  mature  years,  and  deliberately  jumped 
from  the  moving  train.  It  did  not  appear  that  he  was  fright- 
ened, or  that  he  had  lost  his  self-control,  but  that  he  deliber- 
ated upon  the  matter  and,  after  deliberation,  voluntarily 
jumped  from  the  moving  train.  It  was  held  that  he  was  guilty 
of  such  negligence  and  deliberate  recklessness  as  to  prevent 
a  recovery.  But  the  case  at  bar  is  different.  The  plaintiff 
was  little  accustomed  to  riding  upon  street-cars,  and  according 
to  her  contention,  which  finds  support  in  the  evidence,  she  was 
carried  past  her  destination  by  the  fault  of  the  defendant.  It 
was  after  dark,  and  she  was  frightened  and  excited,  and  had 
no  realization  of  what  she  was  doing  or  of  the  danger  incident 
to  the  alighting  from  the  moving  car.  It  is  inferable  from  the 
evidence  that  the  conductor  was  aware  of  her  excited  and 
frenzied  condition,  and  might,  by  the  exercise  of  that  degree 
of  care  required  of  common  carriers,  have  prevented  her  from 
leaving  the  moving  car,  and  thus  have  avoided  the  injuries. 
We  think  '*'*^  there  is  a  clear  distinction  between  the  duty 
owed  by  a  common  carrier  to  an  infant  of  tender  years  and 
that  owed  to  an  adult,  and  between  the  duty  owed  to  a  passen- 
ger who  has  lost  control  of  his  mental  faculties,  of  which  the 
carrier  is  aware,  and  that  owed  to  one  in  full  possession  of  his 
faculties.    When  street-car  companies  carry  passengers  of  ten- 
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der  years  and  passengers  whom  they  know  to  be  of  unsound 
mind,  it  is  only  proper  that  they  should  be  re(iuired  to  exercise 
a  higher  degree  of  care  toward  them  than  they  would  toward 
passengers  of  mature  years  and  in  possession  of  their  full 
faculties;  and  if,  by  acts  of  their  own  negligence,  they  have 
caused  passengers  to  become  frightened  and  excited  and  to 
be  in  a  measure  deprived  of  their  faculties,  they  cannot  con- 
sistently and  reasonably  claim  that  the  passenger  is  negligent 
in  not  exercising  the  prud(uice  and  foresight  that  they  ordi- 
narily would,  except  for  their  frightened  and  excited  condi- 
tion. "We  think  the  record  in  this  case  clearly  makes  out  such 
a  state  of  facts  as  required  the  submission  of  the  case  to  the 
jury;  and  this  court  cannot  say,  as  a  matter  of  law,  that  the 
defendant  was  negligent',  or  that  such  negligence  did  not 
produce  the  injuries  complained  of.  The  case  was  one  for  the 
determination  of  the  jury  under  proper  instructions. 

Defendant  also  complains  of  numerous  instructions  given 
by  the  court  upon  its  own  motion,  and  of  the  refusal  of  the 
court  to  instruct  the  jury  as  requested  by  the  defendant. 
We  have  carefully  examined  all  the  instructions  given  and  re- 
fused that  are  complained  of,  and  find  no  error  except  in  two 
instructions  given,  which  we  now  proceed  to  con.sider.  By 
the  sixth  instruction  the  court  informed  the  jury  that,  if  the 
conductor  was  aware  that  plaintiff  was  about  to  jump  from 
the  moving  car  in  time  for  him  to  have  prevented  it,  and  if  he 
failed  to  exercise  the  degree  of  care  required  of  him  in  that  re- 
spect, and  if  such  failure  of  the  conductor  was  the  proximate 
cause  of  plaintiff's  injuries,  the  plaintiff  might  recover,  even 
though  they  should  tind  "that  the  plaintiff  was  guilty  oJ" 
negligence  '*^^*  in  acting  as  she  did."  This  instruction,  as 
well  as  the  ninth  instruction  given  by  the  court,  indicates 
quite  clearly  that  the  trial  court  was  applying  the  doctrine  of 
the  "last  clear  chance,"  and  proceeded  upon  the  theory 
that,  notwithstanding  contributory  negligence  upon  the 
part  of  the  plaintiff,  the  defendant  would  still  be  liable  if 
it  could  have  prevented  the  injuries  to  the  plaintiff.  The 
doctrine  of  the  "last  clear  chance"  simply  means  that,  not- 
withstanding the  previous  negligence  of  the  plaintiff,  if  at 
the  time  the  injury  was  done  it  might  have  Ix'cn  avoided  by 
the  exercise  of  reasonable  care  on  the  part  of  the  defentlant, 
the  defendant  will  be  liable  for  the  failure  to  exercise  such 
care:  Styles  v.  Receivers  of  Richmond  &  D.  R.  Co.,  IIS  N.  C. 
1084,  2-1:  S.  E.  740.  We  think  an  analysis  of  the  situatioj)  in 
which  the  parties  in  the  instant  case  were  placed  will  sliuw 
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that  the  doctrine  of  the  "last  clear  chance"  can  have  no 
application.  If  the  plaintiff  was  negligent  at  all,  it  was  be- 
cause she  knew  and  realized  the  danger  in  alighting  from  the 
moving  car,  and  the  only  negligent  act  of  the  plaintiff  was  in 
stepping  from  the  car.  It  is  evident  that  no  act  of  the 
defendant  after  the  plaintiff  had  been  guilty  of  negligence 
could  have  prevented  the  injuries.  To  make  the  doctrine  of 
the  "last  clear  chance"  apply,  the  situation  must  be  such  that 
the  plaintiff  might  avoid  the  injuries  after  the  plaintiff  had 
by  her  own  act  placed  herself  in  a  position  of  peril  that  was, 
or  should  have  been,  apparent  to  the  defendant.  If  the 
plaintiff  in  this  case  was  guilty  of  negligence  at  all,  it  was 
in  stepping  from  the  moving  car  with  the  knowledge  and 
realization  of  the  danger  in  so  doing.  If  she  possessed  this 
knowledge  and  realization,  then  the  proximate  cause  of  her 
injuries  was  her  own  negligence,  and  she  would  not  be  entitled 
to  recover.  As  applied  to  the  situation  in  this  case,  the  only 
theory  upon  which  the  plaintiff  can  recover  is  that  she  did 
not  know  and  realize  the  danger  in  stepping  from  the  moving 
car.  Therefore,  it  follows  that  her  right  to  recover  depends 
upon  the  absence  of  contributory  negligence  upon  her  part. 
The  instruction  above  mentioned  '*^^  misstated  the  law,  and 
permitted  the  jury  to  find  for  the  plaintiff  upon  a  state  of 
facts  which  in  law  will  not  sustain  a  recovery.  The  ninth 
instruction  states  the  same  proposition  of  law  in  a  negative 
manner,  and  is  bad  for  the  same  reason. 

There  are  other  errors  assigned  and  discussed  in  the  brief 
of  the  appellant ;  but  as  they  are  not  necessary  to  a  determin- 
ation of  this  case,  and  do  not  appear  likely  to  arise  upon  a 
new  trial,  we  refrain  from  discussing  them.  Because  of 
errors  in  the  court's  instructions  to  the  jury,  we  recommend 
that  the  judgment  of  the  district  court  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

Duffie  and  Epperson,  CC,  concur. 

By  the  COURT.  For  the  reasons  given  in  the  fore2roing 
opinion,  the  judgment  of  the  district  court  is  reversed  aud 
the  cause  remanded  for  further  proceedings. 


A  I^aihraj/  Company  must  Assrime  that  if  it  f.ails  to  stop  its  train  at 
the  usual  place  for  a  passenger  to  alight,  he  Trill,  if  he  thinks  he  can 
properly  do  so,  endeavor  to  get  off,  and  if  he  is  injured  in  getting  oflf, 
the  failure  to  stop  the  train  is  the  proximate  cause  of  the  injury; 
Martin  v.  Southern  Railway,  77  S.  C.  370,  122  Am.  St.  Eep.  575. 
Where  an  infant  of  tender  age,  under  great  fear  and  excitement,  and 
apprehensive   of  being  carried  away  and  beyond  hia  destination,  at* 
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tempts  to  get  off  at  a  railway  station  while  the  train  is  slowly  mov- 
ing past  it,  and  in  doing  so  falls  under  the  train  and  is  injured,  he  i3 
not  guilty  of  contributory  negligence:  llomniingway  v.  Cliicago  etc. 
Ey.  Co.,  72  Wis.  42,  7  Am.  St.  Kep,  823.  To  like  effect  see  Martin  v. 
Southern  Ey.,  77  S.  C.  370,  122  Am.  St.  Ecp.  574;  Avey  v,  Galveston 
etc.  Ey.  Co.,  81  Tex.  243,  26  Am.  St.  Eep.  809. 

A  Carrier  is  Eequired  to  Exercise  a  Iligher  Dcqree  of  Care  toward 
children,  aged  persons,  and  others  not  in  the  full  possession  of  tiieir 
strength  or  faculties  than  toward  ordinary  passengers:  Clark  v.  Dur- 
ham Traction  Co.,  138  N.  C.  77,  107  Am.  St.  Hep.  r,?G;  Price  v.  St. 
Louis  etc.  Ey.  Co.,  75  Ark.  479,  112  Am.  St.  Eep.  7Uj  Bennett  v.  Louis- 
ville Ey,  Co.,  122  Ky.  59,  121  Am.  St.  Eep.  453. 


CANADIAN  FISH  COMPANY  v.  McSIIANE. 

[80  Neb.  551,  114  N.  W.  594.] 

ACCORD  AND  SATISFACTION.— The  Simple  Payment  and  Ac- 
ceptance of  a  Sum  I^ess  than  that  Due  will  not  sustain  a  plea  of  accord 
and  satisfaction.  To  make  the  receipt  of  a  part  of  a  debt  discharge 
the  whole,  there  must  have  been  a  new  consideration,  or  a  voluntary 
comjironiise  of  a  disputed  demand,  or  an  accord  and  satisfaction  by 
which  a  new  contract  is  substituted.      (By  the  editor.)      (p.  793.) 

ACCORD  AND  SATISFACTION— Acceptance  of  a  Check  Pur- 
porting to  be  in  Full.— Where  a  debtor  remits  by  mail  a  sum  less  than 
the  amount  due,  but  which  he  in  good  faith  believes  to  be  all  that  Is 
due  or  claimed  by  the  creditor,  the  fact  that  he  marks  the  check  upon 
the  margin  "In  full  to  date,"  or  in  the  account  which  he  renders 
describes  it  as  "Check  to  balance  in  full,"  does  not  constitute  it  a 
payment  made  in  settlement  of  a  disputed  claim,  and  the  acceptance 
of  such  check  by  the  creditor  is  not  an  accord  and  satisfaction, 
(p.  794.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

T.  F.  A.  \Yilliams,  for  the  appellant. 

Tibbets  «&  Anderson,  contra. 

55''i  CALKINS,  C.  The  plaintiff  was  a  dealer  in  fish  at 
Blinneapolis,  and  the  defendant  a  commission  merchant  in 
Lincoln.  In  Febrnary,  1902,  the  plaintiff's  manager,  being 
in  Lincoln,  made  an  oral  agreement  with  defendant  to  handle 
frozen  fish.  It  is  agreed  that  the  fish  were  to  be  invoiced  at 
certain  stipulated  prices;  but  the  defendant  insists  that  they 
were  to  be  consigned  to  him  upon  commission,  he  to  have  the 
difference  between  the  invoice  price  and  the  amount  for 
which  he  should  sell  the  same.  The  plaintiff  contends  that 
the  defendant  agreed  to  purchase  the  same  outrieht.  and  that 
it  gave  to  him  the  privilege  of  returning  any  excess  of  stock 
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he  might  have  on  hand  at  the  close  of  the  season.  The  plain- 
tiff made  two  shipments  of  frozen  fish,  one  February  18th, 
and  the  other  on  ]\Iarch  3d,  of  about  four  thousand  eight 
hundred  pounds,  Avhich  amounted  at  the  invoice  price  to  the 
^'^^  sum  of  two  hundred  and  seventy-six  dollars  and  nine 
cents.  For  some  time  prior  to  June  5th  the  plaintiff  had 
been  pros.sing  the  defendant  for  a  remittance;  and  on  the 
latter  date  the  defendant  wrote  a  letter  in  the  words  and 
figures  following: 

"Lincoln,  Xeb.  6-5-02. 
"Canadian  Fish  Co.,  jNIinnrapolis,  ]\Iinn. 

"Gentlemen:  Inclosed  find  my  check  for  fifty-four  dollars 
and  forty-seven  cents  to  cover  consijznment  of  fish  from  you 
of  Feb.  18th  and  ]March  3d,  as  per  account  sales.  This  did 
not  prove  to  be  a  good  investment  for  either  you  or  myself, 
as  you  will  notice.  I  did  not  get  near  enough  to  pay  for  my 
freezer,  which  I  had  to  build  for  this  deal,  to  say  nothing  of 
the  expense  of  handling  the  goods.  In  the  first  place  you  sent 
me  too  much  fish  the  first  time,  so  we  could  not  possibly  get 
rid  of  it  before  the  fresh  stock  came  on  the  market  and  killed 
the  frozen  fish  trade.  The  second  lot  you  sent  was  in  bad 
shape  when  it  arrived,  as  I  told  you  once  before,  or  we  might 
have  gotten  rid  of  more  of  the  trout.  At  the  last,  I  con- 
signed a  good  many  shipments  to  get  all  I  possibly  could  out 
of  them,  and  in  most  all  of  the  cases  I  was  out  the  express 
charges  both  ways,  as  the  parties  would  send  them  back.  I 
am  sorry  to  be  compelled  to  send  in  any  such  report,  but  will 
simply  state  that  I  did  the  very  best  I  could  with  the  goods. 
Kindly  acknowledge  receipt  of  the  check  at  once  to  cover 
and  oiili^e.  Yours  trnlv, 

"W.  H.^McSTIANE." 
The  account  of  sales  which  was  inclosed  in  this  letter 
showed  the  saie  of  abuut  one  thousand  and  eiii'hty-four  pounds 
of  fish,  amounting  to  ninety  dollars  and  seventy-five  cents, 
frum  which  was  deducted  for  commission  and  freight  the 
sum  of  thirty-six  dollars  and  twenty-eight  cents,  leaving  a 
remainder  of  fifty-four  dollars  and  forty-seven  cents.  For 
the  latter  amount  a  cheek  was  inclosed,  which  was  described 
as  "Cheek  to  balance  in  full."  The  check  was  received  by 
plaintiff's  bookkeeper,  credited  to  defendant's  account,  and 
plaintift"s  manager  on  June  9th  wrote,  protesting  that  the 
fish  had  been  sold  outright,  and  refusing  to  admit  the  defend- 
ant's construction  of  the  contract.  The  defendant  not  reply- 
ing   to    this    letter,  the    plaintiff    brought  this  action  in  the 
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county  court,  from  which  it  was  taken  to  the  district  court, 
where,  a  jury  being  waived,  it  was  tried  to  the  court,  who 
found  for  the  plaintiff  generally.  ^^'^  Fi'om  a  jud'_nnent 
rendered  on  this  finding  for  the  full  amount  claimed,  the 
defendant  appeals. 

1.  There  was  a  sharp  conflict  between  the  testimony  of 
the  plainlin."s  manager  and  the  defendant,  as  to  whether 
the  goods  shipped  were  sold  to  the  defendant  or  consigned 
to  him  to  be  sold  upon  connni.ssion.  In  the  letters  of  the 
plaintiff's  manager  there  occur  certain  expressions  which 
are  claimed  to  corroborate  the  defendant's  theory  of  the 
transaction.  On  the  other  hand,  the  defendant's  letters  in 
some  respects  are  consistent  with  the  contract  as  claimed 
by  the  plaintiff.  But  there  is  nothing  in  the  correspondence 
which  can  fairly  be  said  to  settle  this  dispute.  After  a  care- 
ful reading  of  the  evidence,  we  cannot  say  that  the  evidence 
is  not  sufficient  to  sustain  the  findings  of  the  court,  and  there- 
fore we  conclude  that  his  finding  upon  the  facts  should  not 
be  disturbed. 

2.  The  defendant  claims  that  the  acceptance  by  the  plain- 
tiff of  the  check  for  fifty-four  dollars  and  forty-seven  cents 
transmitted  in  his  letter  of  June  5th  was  an  accord  and 
satisfaction.  The  cheek,  as  offered  in  evidence,  contains  the 
notation  in  the  lower  left-hand  corner,  "In  full  to  date." 
The  bookkeeper  who  received  the  check  testifies  that  these 
words  were  not  upon  the  check  when  he  received  it;  while  the 
defendant  testifies  that  the}^  were  written  thereupon  before 
forwarding  the  check.  It  is  well  settled  that,  where  there  is 
nothing  more  than  simple  payment  and  acceptance  of  a  less 
sum  of  money  in  satisfaction  of  a  greater  sum  due,  this  will 
not  be  sufficient  to  sustain  a  plea  of  accord  and  satisfaction  : 
Mcintosh  V.  Johnson,  51  Neb.  33,  70  X.  W.  522;  Fitzgerald  v. 
Fitzgerald  &  ]\Iallory  C.  Co.,  44  Neb.  463,  62  N.  W.  899.  To 
make  the  receipt  of  a  part  of  the  debt  a  discharge  of  the  whole, 
there  must  be  a  new  consideration  or  a  voluntary  compromise 
of  a  disputable  or  disputed  demand,  by  which  each  party  yields 
something,  or  an  accord  and  satisfaction  by  which  a  new 
contract  is  substituted.  In  this  case  there  was  no  new  con- 
sideration, and  the  contention  of  the  defendant  must  be 
sustained,  if  at  all,  upon  the  theory  that  it  was  the  compromise 
of  a  disputed  claim.  It  is  to  be  observed  that  there  had  been 
^^■*  no  actual  dispute  between  the  parties  up  to  the  time  of 
the  sending  of  defendant's  letter  above  quoted.  Assuming 
that    the    defendant    was  sincere  in  his  contention,  and  we 
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must  so  assume  to  make  the  claim  a  disputable  one,  and  that 
he  was  actually  mistaken  in  such  claim,  and  this  was  found 
by  the  district  judge  upon  sufficient  evidence,  as  we  have 
seen,  we  must  conclude  that  he  did  not  know  of  any  dispute 
between  the  plaintiff  and  himself,  but  that  he  inclosed  the 
check  for  fifty-four  dollars  and  forty-seven  cents  in  the  letter 
of  June  5th,  not  as  a  compromise  or  settlement,  but  as  full 
payment  of  an  undisputed  claim.  The  letter  does  not  reveal 
any  knowledge  on  the  part  of  the  defendant  that  the  plaintiff 
was  claiming  the  transaction  to  have  been  a  sale.  We  have, 
therefore,  presented  the  question  whether,  w'here  a  debtor 
remits  by  mail  a  sum  less  than  the  amount  due,  but  which  he 
in  good  faith  believes  to  be  all  that  is  due  or  claimed  by  the 
creditor,  the  fact  that  he  marks  the  check  on  the  margin  "In 
full  to  date,"  or  in  the  account  which  he  renders  describes 
it  as  "check  to  balance  in  full,"  such  payment  is  made  in 
settlement  of  a  disputed  claim.  We  think  the  question  must 
be  answered  in  the  negative.  No  intention  to  offer  this  pay- 
ment as  a  compromise  is  apparent  from  the  letter  and  its 
accompanying  inclosure,  and  the  plaintiff  was  not  bound  to 
so  consider  it.  He  was  justified  in  treating  it  as  the  act  of 
an  honest  debtor  remitting  less  than  was  due,  under  a  mis- 
take as  to  the  nature  of  the  contract.  In  Treat  v.  Price,  47 
Neb.  875,  66  N.  W.  834,  it  is  said:  "When  money  is  offered 
on  condition  that  it  be  accepted  in  full  satisfaction  of  a 
demand,  the  person  receiving  it,  if  he  receives  it  at  all,  must 
take  it  subject  to  the  condition  named.  His  acceptance  of 
Hie  money  under  such  a  tender  is  an  acceptance  of  the  condi- 
tion, notwithstanding  any  protest  that  he  may  afterward 
make  to  the  contrary."  And  in  Chicago  etc.  R.  Co.  v. 
Buckstaff,  65  Neb.  334,^91  N.  W.  426,  it  was  held  that,  "where 
there  is  a  bona  fide  dispute  between  parties  as  to  the  amount 
due  upon  an  account,  and  the  debtor  tenders  a  less  amount 
than  the  claim  in  full  settlement,  which  the  creditor  accepts, 
with  ^^"  knowledge  that  it  was  tendered  as  a  full  settlement, 
tlie  dispute  will  be  a  sufficient  consideration  to  uphold  the 
settlement,  and  will  bar  a  recovery  upon  the  remainder  of  the 
claim."  It  is  urged  by  the  defendant  that  these  cases  sustain 
the  tlieory  for  wliich  he  is  contending.  There  was  no  condi- 
tion in  the  defendant's  letter  that  the  cheelc.  if  accepted  at 
all,  must  be  accepted  in  full  satisfaction  of  the  plaintiff's 
demand:  and  there  was  no  tender  of  it.  as  we  have  seen,  in 
settlement  of  any  dispute.  The  defendant  does  not,  there- 
fore, l)rin<,'  his  case  within  the  rule  laid  down  in  either  of  the 
above  cases. 
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The  judgment  of  the  district    court    was    right,    and    we 
recommend  that  it  be  affirmed. 

Fawcett  and  Ames,  CO.,  concur. 

By  the  COURT.     For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed. 


Accord  and  Satixfaction  ig  the  siibjoct  of  a  note  to  ITarriPon  v.  Hon- 
dorson,  100  Am.  St.  Rep.  390.  That  an  acceptanfe  of  less  than  the 
whole  debt  may  constitute  an  accord  and  satisf.-iction,  see  Eiiyhrctson 
V.  Sciberlinor,  122  Iowa,  522,  101  Am.  St.  Rep.  279;  Canton  Union  Coal 
Co.  V.  Parlin  &  Orendorff  Co.,  215  111.  244,  106  Am.  St.  Rep.  162; 
Drevfua  v.  Roberts,  75  Ark.  354,  112  Am.  St.  Rep.  67;  Melroy  v.  Kem- 
merer,  218  Pa.  381,  120  Am.  St.  Rep.  888. 


BECKER  V.  LINTON. 

[80  Neb.  655,  114  N.  W.  928.] 

JUDGMENT — Constructive  Service  of  Process— Mistake  In  the 
Affidavit. — An  affidavit  for  service  by  publication  is  not  rendered  in- 
valid because  it  has  a  caption,  nor  because  the  persons  named  in  th? 
affidavit,  against  whom  the  petition  is  filed,  are  referred  to  as  "defend- 
ants."     (p.  799.) 

JUDGMENT,  Constructive  Service  of  Process — Nonresidence  of 
the  Defendant,  When  Sufficiently  Shown. — The  allegation  "that  said 
defendants  and  each  of  them  are  nonresidents  of  the  state  of  Ne- 
braska, and  that  service  of  summons  cannot  be  made  within  this  state 
upon  said  defendants  or  any  of  them,"  is  a  sufficient  allegation  of  fact, 
and  is  not  open  to  the  objection  that  it  alleges  a  mere  conclusion  of 
law.      (p.  800.) 

JUDGMENT — Collateral  Attack. — Where  a  Question  of  Fact  or 
of  Law  has  been  litigated  in  a  court  having  jurisdiction  of  the  partios 
and  the  subject  matter  of  the  action,  its  judgment  upon  such  question 
is  final,  and  cannot  be  collaterally  attacked  in  another  court,  thougii 
the  latter  might  have  reached  a  different  conclusion  upon  the  same 
question,      (p.    801.) 

JUDGMENT,  Conclusiveness  as  Evidence  of  Indebtedness. — A 
judgment  of  a  court  having  jurisdiction  of  the  parties  and  the  sulijt'^'t 
matter  of  the  action  is  generally  conclusive  evidence  of  the  fact  that 
the  indebtedness  existed  at  the  time  of  the  rendition  of  the  judgment; 
and  such  judgment  and  the  pleadings  upon  which  it  is  based  are  sufii- 
cient  to  establish  the  existence  of  the  indebtedness  as  of  the  date  of 
the  filing  of  tlie  petition,      (p.  802.) 

ANTENUPTIAL  CONTRACT  Set  Out  in  the  Opinion  Exa^nned, 
and  held  to  be  executory,  and  not  to  vest  any  estate  in  the  children 
of  the  parties  to  the  contract,      (p.  802.) 

AGREEMENT,  Construction  of  by  the  Parties. — In  inter]ir.  t-ng 
an  agreement,  it  is  always  [iroper  to  look  to  the  construction  put 
upon  it  by  the  parties  themselves.      (By  the  editor.)      (p.  803.) 
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FRAUDULENT  CONVEYANCE,  Right  of  Creditors  of  the 
Orantor  to  Levy  on  the  Property  Notwithstanding. — Real  estate, 
which  has  been  conveyed  without  consideration  in  fraud  of  creditors 
of  the  grantor,  may  be  levied  upon  and  sold  under  an  execution  as 
the  property  of  the  grantor.  In  such  case,  the  grantor,  as  to  the  exe- 
cution creditor,  has  more  than  an  equitable  interest  in  the  realty  con- 
veyed, and  the  purcliascr  at  the  execution  sale  may  maintain  an  action 
against  the  fraudulent  grnntee  to  cancel  the  fraudulent  conveyances 
and  to  quiet  his  title,      (p.  804.) 

FRAUDULENT  CONVEYANCE,  What  Deemed  to  be  a.— It  's 
not  necessary  to  prove  the  specific  intent  in  making  a  conveyance. 
Such  intent  may  bo  gathered  from  the  act  of  the  parties,  and  the  con- 
veyance becomes  fraudulent  in  law  when  shown  to  have  been  made 
for  the  purpose  of  placing  t!ie  property  beyond  the  reach  of  creditors, 
or  that  it  would  hinder  or  dela}'  them  in  collecting  their  just  demands. 
(By  the  editor.)      (pp.  804,  805.) 

(Syllabi  by  the   court  except  when   stated  to  be  by  the   editor.) 

John  0.  Yeiser,  for  the  appellants. 

Frank  H.  Gaines,  J.  A.  Story  and  E.  G.  McGilton,  contra. 

^^^  GOOD,  C.  This  is  an  action  to  cancel  two  certain 
deeds  and  to  qniet  title  to  certain  real  estate  in  Omaha.  The 
defendants  are  nonresidents.  Service  was  had  by  publication. 
A  special  appearance  was  made  on  behalf  of  the  defendants, 
and  objections  to  the  jurisdiction  of  the  court  over  the  de- 
fendants were  overruled.  Defendants,  still  reserving  the 
question  of  jurisdiction,  answered,  denying  the  plaintiff's 
title,  and  alleging  that  the  title  was  held  in  trust  by  defend- 
ant Adolphus  F.  Linton  for  the  defendants  Charles  S.  and 
Fryda  Linton.  Plaintiff's  reply  was  a  general  denial.  Upon 
a  trial,  the  district  court  found  all  the  issues  in  ^^'  favor  of 
the  plaintiff,  and  entered  a  decree  canceling  the  deeds  and 
quieting  his  title.  From  this  decree  the  defendants  have  ap- 
i:)ealed  to  this  court. 

The  record  discloses  the  following  facts,  out  of  which  this 
controversy  arises:  The  defendants,  Adolphus  F.  and  Phoebe 
R.  E.  E.  Linton,  are  husband  and  "wife,  and  the  defendants, 
Charles  S.  and  Fryda  Linton,  are  their  children.  Prior  to 
tlie  marriage  of  Adolphus  F.  and  Phoebe  Linton  a  contract 
was  entered  into  between  them,  which,  omitting  the  foi-nml 
parts,  is  in  the  following  language:  "It  is  agreed  that  all  the 
moneys  and  property  that  said  intended  wife  may  become  or 
is  in  possession  of,  or  that  she  may  at  any  future  time  be- 
come entitled  to,  shall  be  free  from  the  del>ts.  control  and  en- 
gagements of  the  said  intended  husband,  and  settled  upon 
herself  for  her  sole  and  separate  use,  and  be  divided  amongst 
.the  children  of  the  said  intended  marriage  in  such  shares  as 
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the  said  intended  husband  and  wife  may  appoint,  but  subject 
nevertheless  to  the  said  husband  taking  a  vested  life  interest 
in  any  such  money  or  property  as  above  mentioned,  in  the 
event  of  his  surviving  the  said  intended  wife.  And  it  is 
further  agreed  between  the  parties  that  a  formal  deed  of  set- 
tlement shall  be  drawn  up  between  the  parties  embodying  in 
effect  the  said  agreement  as  soon  as  conveniently  possible  af- 
ter said  marriage."  Several  years  after  the  marriage  Mrs. 
Linton  inherited  considerable  real  estate  in  Omaha,  Nebraska, 
and  in  other  places.  On  the  fourth  day  of  July,  1891,  Mrs. 
Linton  executed  a  power  of  attorney  to  Mr.  John  B.  Finley, 
authorizing  him,  among  other  things,  to  mortgage  her  real 
estate.  Finley,  pursuant  to  the  power  vested  in  him,  executed 
a  number  of  mortgages  upon  various  parcels  of  real  estate  be- 
longing to  ]\Trs.  Linton.  One  of  these  mortgages,  bearing  date 
of  June,  1892,  and  due  June  1,  1897,  was  in  favor  of  the  Na- 
tional Life  Insurance  Company,  to  secure  a  note  which  was 
also  executed  by  Finley  on  behalf  of  Mrs.  Linton.  In  Novem- 
ber, 189(3,  the  Lintons  having  made  default  in  the  conditions 
of  this  *'"**'  mortgage,  the  National  Life  Insurance  Company 
commenced  suit  in  the  circuit  court  of  the  United  States  for 
the  district  of  Nebraska  against  Mr.  and  Mrs.  Linton  to  fore- 
close the  mortgage.  In  this  foreclosure  action  the  complain- 
ant  specifically  prayed  for  a  deficiency  judgment  in  the  event 
that  the  premises  sliould  fail  to  sell  for  sufficient  to  pay  the 
amount  due  it.  Issue  was  joined  and  a  trial  had,  resulting 
in  a  decree  in  favor  of  the  complainant,  awarding  a  fore- 
closure, and  findings  and  decree  that  it  was  entitled  to  a  de- 
ficiency judgment  in  case  the  mortgaged  property  failed  to 
sell  for  sufficient  to  satisfy  the  decree  and  costs.  The  defend- 
ants carried  that  cause  to  the  circuit  court  of  appeals,  where 
the  decree  and  judgment  of  the  circuit  court  was  affirmed. 
Thereafter,  a  sale  of  the  i^remises  was  had  pursuant  to  the 
order  and  decree  of  the  circuit  court.  This  sale  failed  to  real- 
ize sufficient  to  pay  the  costs  and  the  amount  adjudged  to  be 
due  the  complainant.  The  comjilainant  then  moved  for  a  de- 
ficiency judgment,  to  which  objections  were  filed  by  the 
defi'iidant.  The  court  found  in  favor  of  the  complainant, 
and  awarded  a  deficiency  judgment  for  nineteen  hundred  and 
eighty-two  dolhirs  and  fifty-four  cents,  and  awarded  execu- 
tion thereon.  Thereafter,  execution  was  issued  and  levied 
upon  the  property  in  controversy  herein  as  the  property  of 
the  defendant  Phoebe  R.  E.  E.  Linton,  and  the  property  was 
sold  to  the  plaintiff  in  this  action.     Objections  were  made  to 
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the  sale  and  to  the  distribution  of  the  proceeds,  which  were 
overruled,  and  a  deed  was  ordered.  The  United  States  mar- 
shal, on  August  28,  1905,  executed  and  delivered  to  the 
plaintiff  a  deed  to  the  premises.  At  the  time  of  the  com- 
mencement of  the  action  of  foreclosure  in  the  federal  court  the 
title  to  the  property  stood  in  the  name  of  Phoebe  R.  E.  E. 
Linton.  Shortly  after  the  delivery  of  the  marshal's  deed  to 
the  property  it  was  discovered  that  on  the  twenty-eighth  day 
of  June,  1902,  deeds  had  been  filed,  which  purported  to  have 
been  executed  on  the  thirty-first  day  of  March,  1897.  One 
of  these  deeds  was  from  Mrs.  Linton  and  husband  to  Kate 
Remnant,  and  the  other,  bearing  the  same  date,  was  from 
Kate  Remnant  to  Adolphus  ^^  F.  Linton.  These  deeds  were 
not  filed  until  long  after  the  entering  of  the  deficiency  judg- 
ment against  Mrs.  Linton  in  the  federal  court.  The  date  of 
the  deeds  is  intermediate  the  commencement  of  the  action  and 
the  entry  of  judgment.  The  plaintiff,  purchaser  at  the  execu- 
tion sale,  brought  this  action  to  cancel  these  two  deeds  and 
to  quiet  the  title  to  the  property  in  him.  No  consideration 
passed  from  either  Kate  Remnant  or  Adolphus  F.  Linton  for 
the  transfer.  The  defendants  claim  that  it  was  for  the  pur- 
pose of  vesting  title  in  INIr.  Linton  pursuant  to  the  antenuptial 
contract  above  referred  to.  The  plaintiff  in  this  action  claims 
that  the  transfers  were  made  for  the  purpose  of  hindering 
and  delaying  the  creditors  of  Mrs.  Linton  in  the  collection  of 
their  demands  against  her,  and  particularly  the  claim  of  the 
National  Life  Insurance  Company;  that  the  conveyances  were 
fraudulent  and  void;  and  that  plaintiff  is  entitled  to  have 
them  canceled  and  his  title  quieted.  The  record  also  shows 
that  at  the  date  of  these  two  deeds  Mrs.  Linton  was  heavily 
involved,  and  most  of  her  property  in  Omaha  was  heavily 
encumbered,  and  about  that  time  a  number  of  judgments  were 
rendered  against  her,  some  of  which  have  not  yet  been  wholly 
satisfied.  It  also  discloses  that  she  was  indebted  to  a  con- 
siderable extent  outside  of  her  mortgage  indebtedness. 

The  first  question  for  determination  is  the  one  of  jurisdic- 
tion raised  by  the  special  appearance.  There  are  three  objec- 
tions urged  :  First,  that  the  affidavit  for  service  by  publication 
is  not  an  affidavit,  becanse  it  had  a  caption  showing  that  it 
was  made  for  a  case  pending,  whereas  no  case  was  then  pend- 
ing; second,  that  the  affidavit  does  not  show  that  service  of 
sunmions  could  not  be  made  upon  the  defendants;  third,  that 
it  does  not  sliow  that  the  defendants  were  nonresidents  of  the 
state  of  Nebraska.     It  is  true  that  upon  the  sheet  of  paper 
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upon  which  the  affidavit  appears,  and  immediately  preceding 
the  venue  of  the  affidavit,  there  is  a  caption  similar  to  that 
which  usually  heads  a  petition.  Section  78  of  the  code  pro- 
vides '^"^  that  the  affidavit  must  be  filed  before  any  publica- 
tion can  be  made,  and  section  19  of  the  code  provides  that 
the  action  shall  be  deemed  to  be  commenced  as  to  the  defend- 
ant at  the  date  of  the  first  publication.  Defendants  contend 
that  at  the  time  of  the  making  and  filing  of  the  affidavit  no 
action  was  pending,  and  that  it  was,  therefore,  improper  to 
have  a  caption  upon  the  affidavit;  that  the  affidavit  purports 
to  be  in  a  pending  action,  and,  because  no  such  action  was 
pending,  such  affidavit  could  not  be  the  basis  of  a  prosecu- 
tion for  perjury  if  it  were  false.  This  contention  finds  sup- 
port among  the  English  authorities,  and,  apparently,  among 
some  of  the  courts  of  this  country.  This  objection  appears 
to  us  to  be  extremely  technical  and  without  merit.  The  affi- 
davit was  complete  without  the  caption.  The  caption  forms 
no  part  of  that  which  was  sworn  to,  and  is  not  a  part  of  the 
affidavit.  The  caption  preceding  the  affidavit  amounted  to 
nothing  more  than  a  means  of  identification  as  to  the  case  in 
which  it  should  be  filed.  In  the  body  of  the  affidavit  it  is 
stated  that  a  petition  has  been  filed  in  a  certain  court  and 
against  certain  parties,  naming  them,  and  the  object  and 
prayer  of  the  petition  are  set  forth.  It  appears  to  us  that 
the  affiant  would  be  subject  to  a  prosecution  for  perjury  if 
the  material  allegations  of  the  affidavit  were  untrue  and 
falsely  sworn  to.  It  is  true  that,  in  a  certain  sense,  the  ac- 
tion was  not  yet  pending.  Section  19  of  the  code  referred  to 
relates  to  the  time  of  the  commencement  of  the  action  as  re- 
gards the  statute  of  limitations,  and  it  is  in  this  respect  only 
that  the  action  is  not  commenced  until  the  first  publication. 
We  think  it  is  the  common  understanding,  however,  that  a 
case  is  conmienced  when  the  petition  is  filed,  and  that  it  is  so 
generally  understood  and  spoken  of.  Every  pleading,  peti- 
tion or  preliminary  paper  in  any  case  bears  a  caption.  The 
plaintitf  in  verifying  the  petition  refers  to  himself  as  the 
plaintiff,  and  yet,  as  regards  this  particular  section  of  the 
code,  the  action  is  not  pending  until  the  summons  is  issued, 
or  until  the  first  publication  where  constructive  service  is  had. 
In  ««i  the  case  of  Crombie  v.  Little,  47  IMinn.  581,  50  N.  W. 
823.  it  was  said:  "xinother  objection  to  the  affidavit  is  that 
it  was  void  because  entitled  in  a  cause  not  yet  commenced. 
There  are  undoubtedly  decisions  which  go  to  this  length,  but 
they  are,  in  our  judgment,  devoid  of  reason,  and  based  upon 
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a  frivolous  technicality.  "We  do  not  suppose  there  was  ever 
an  affidavit  made  in  this  state  for  a  replevin,  garnishment, 
attachment,  or  publication  of  a  summons  that  was  not  thus 
entitled,  although,  strictly  speaking,  the  action  was  not  yet 
commenced  when  the  affidavit  was  sworn  to.  Even  at  com- 
mon law  it  was,  at  most,  a  mere  irregularity,  which,  in  the 
language  of  the  court  in  Clarke  v.  Cawthorne,  7  Term  Rep. 
321,  'did  not  interfere  with  the  justice  of  the  case.'  A  pros- 
ecution for  perjury  based  on  such  an  affidavit  would  lie:  City 
Bank  v.  Lumley.  28  How.  Pr.  (N.  Y.)  397.  See,  also,  People 
V.  Sutherland,  81  N.  Y.  1,  9."  While  this  opinion  is  severely 
criticised  by  counsel  for  appellants,  we  are  impressed  with 
the  good  common  sense  exhibited  therein.  In  our  opinion, 
the  objection  to  the  jurisdiction  because  the  affidavit  had  a 
caption  is  entirely  without  merit.  The  second  and  third  ob- 
jections to  the  affidavit  are  that  it  does  not  show  that  service 
of  summons  could  not  be  had  upon  the  defendants,  and  that 
they  were  nonresidents  of  the  state  of  Nebraska.  "We  find  in 
the  affidavit  the  following:  "Affiant  further  states  that  said 
defendants  and  each  of  them  are  nonresidents  of  the  state  of 
Nebraska,  and  that  service  of  summons  cannot  be  made  within 
this  state  upon  said  defendants  or  any  of  them."  The  point 
to  the  objection  is  that  the  Lintons  are  designated  under  the 
name  of  "defendants,"  instead  of  their  names.  In  the  body 
of  the  affidavit  the  names  of  the  persons  against  whom  the 
action  was  being  commenced  were  set  out  in  full,  and,  after 
the  object  and  prayer  of  the  petition  are  given,  the  statement 
last  quoted  appears.  These  objections,  like  the  first,  are  hy- 
pertechnical,  and  are  based  upon  the  theory  that  there  was 
no  action  pending,  and  that  referring  to  the  persons  as  de- 
fendants was  not  a  sufficient  designation  of  the  parties.  We 
think  that  the  designation  was  sufficient.  ^*^^  and  that  the 
ol)jections  to  the  jurisdiction  of  the  court  were  properly  over- 
ruled. 

Defendants  attack  the  deficiency  judgment  upon  which  the 
deed  to  the  plaintiff  in  this  action  rests,  and  claim  that  the 
judgment  is  a  nullity  as  to  the  defendants  Charles  and  Fryda 
Linton.  It  will  be  observed  that  this  is  a  collateral  attack 
upon  the  judgment.  A  judgment  may  be  collaterally  at- 
tacked where  it  does  not  respond  to  the  issues  raised  by  the 
pleadings.  Appellants  contend  that  the  deficiency  judgment 
is  void  because  it  was  unsupi)orted  by  tlie  i)etition  upon  which 
it  was  rendered.  They  urge  that  tho  petition  discloses  that 
the  note  was  executed  by  iui  attorney  in  fact  for  Mrs.  Linton; 
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that  the  power  of  attorney  under  Avhieh  he  aeted,  being  set 
forth  and  attached  to  the  petition,  disclosed  that  it  was  not 
broad  enough  to  authorize  the  execution  of  a  promissory  note 
or  any  personal  obligation  of  ^Irs.  Linton,  and  that  it  went 
no  further  than  to  authorize  the  pledging  of  her  property  by 
mortgage.  It  is  true  that  this  same  power  of  attorney  has 
been  held,  in  the  case  of  Morris  v.  Linton,  5  Neb.  (Unof.)  550, 
95  N.  W.  11,  not  broad  enough  to  justify  the  binding  of  Mrs. 
liinton  to  a  personal  obligation,  and  tliis  court  refused  to  ren- 
der a  deficiency  judgment  upon  another  mortgage  executed 
under  this  same  power  of  attorney  and  in  the  same  manner. 
An  examination  of  the  petition  in  National  Life  Ins.  Co.  v. 
Linton  discloses  that  it  avers  that  she  executed  the  note,  and, 
afterward,  it  is  alleged  that  her  name  was  signed  thereto  by 
her  attorney  in  fact.  It  will  be  readily  perceived  that  under 
the  allegations  of  the  petition  in  that  action  other  proof  may 
have  been  oflfered  which  would  show  that  Mrs.  Linton  was 
personally  liable.  Whether  such  evidence  was  offered  or  not, 
we  are  not  advised.  Nor  do  we  think  it  material  to  the  in- 
quiry here.  Nor  do  we  think  the  fact  that  this  court  took  the 
view  that  the  power  of  attorney  was  not  broad  enough  to 
authorize  the  attorney  in  fact  to  bind  j\Irs.  Linton  in  a  per- 
sonal obligation  is  material.  The  question  as  to  the  effect  of 
the  power  of  attorney  was  properly  before  the  *'^^  United 
States  circuit  court.  It  had  jurisdiction  of  the  parties  and 
jurisdiction  of  the  subject  matter.  It  was  called  upon  to 
determine  that  question,  which  was  embraced  within  the  issues 
presented  to  it  for  determination.  Its  decision  upon  these 
questions  is  final,  unless  reversed  by  a  court  to  which  it  might 
be  carried  on  error  or  appeal.  This  court  cannot  act  as  a 
court  of  review  to  determine  any  possible  errors  that  might 
have  been  made  by  the  United  States  circuit  court:  Ferguson 
V.  Kumler,  11  ]\Iinn.  62 ;  Bank  of  Wooster  v.  Stevens,  1  Ohio 
St.  233,  59  Am.  Dec.  619;  Swihart  v.  Shaum,  24  Ohio  St.  432; 
Minnesota  Thresher  Mfg.  Co.  v.  Schaaek.  10  S.  D.  511,  74  N. 
W.  445 ;  Fa])er  v.  ]\Iatz.  86  Wis.  370,  57  N.  W.  39 ;  Carpenter 
v.  Osborn,  102  N.  Y.  552,  7  N.  E.  823;  :\Iillard  v.  Parsell,  57 
Neb.  178,  77  N.  W.  390.  It  therefore  follows  that  the  judg- 
ment of  the  circuit  court  is  conclusive  upon  the  question  of 
the  liability  of  iMrs.  Linton  to  a  deficiency  judgment. 

Defendants  further  claim,  however,  that  the  judgment  goes 
no  further  than  to  establish  the  fact  of  indebtedness  at  the 
date  of  its  rendition.  If  nothing  but  the  judgment  had  been 
offered  in  evidence,  there  might  have  been  some  merit  in  this 

Am.  St.  Rep.,  Vol.  127—51 


802  American  State  Reports,  Vol.  127.     [Nebraska, 

contention,  but  in  this  case  the  original  and  amended  bills 
filed  in  the  United  States  circuit  court  were  offered  in  evi- 
dence, and  these  show  the  issues  that  were  presented  by  the 
complainant  in  that  case,  and  upon  which  that  court  ren- 
dered the  judgment.  We  think  it  must  be  held  conclusive 
that  the  court  necessarily  determined  that  Mrs.  Linton's  ob- 
ligation was  a  personal  obligation,  and  that  it  existed  at  the 
time  of  the  filing  of  the  bill  in  November,  1896.  We  need 
not  go  further  to  ascertain  whether  or  not  it  determined  that 
the  obligation  existed  at  a  time  anterior  to  the  filing  of  the 
bill,  because  the  bill  was  filed  prior  to  the  date  of  the  deeds 
sought  to  be  canceled  in  this  action.  The  evidence  in  this 
case  establishes  the  fact  of  ^Mrs.  Linton's  personal  obligation 
and  liability  to  the  National  Life  Insurance  Company  previ- 
ous to  the  date  of  the  deeds.  It  therefore  follows  that  plain- 
tiff by  his  deed  based  upon  the  deficiency  judgment  obtained 
a  °^"*  good  title  to  the  premises  as  against  ]\Ir.  and  ]Mrs.  Lin- 
ton. 

Defendants  contend  that  the  transfers  Avere  not  fraudulent 
or  without  consideration,  and  that  they  were  based  upon  the 
antenuptial  contract,  and  that  said  contract  M'as  a  suflicient 
consideration,  and  that  the  defendants,  Charles  and  Fryda 
Linton,  took  the  property  as  purchasers.  This  same  ante- 
nuptial contract  or  agreement  has  been  before  this  court  in 
other  cases,  and  it  has  been  practically  lield  that  it  was  merely 
an  executory  agreement,  and  amounted  to  naught,  so  far  as 
giving  ouytliing  to  the  children  of  ^Mr.  and  ^Mrs.  Linton,  until 
it  was  further  carried  into  effect  by  a  deed  of  settlement : 
Morris  v.  Linton,  74  Neb.  411,  104  N.  W.  927.  We  think  a 
careful  examination  of  this  antenuptial  agreement  will  show 
clearly  that  it  was  not  the  purpose  or  ir.tent  of  the  parties 
to  it  to  devest  i\Irs.  Linton  of  her  property  ;ind  to  vest  it  in 
her  children  to  be  thereafter  born:  but  rather  it  was  to  pre- 
serve and  save  to  her  the  property  that  slie  had  then,  or  might 
thereafter  acquire,  free  from  the  claims  and  liabilities  of  hor 
intended  husband.  In  any  event,  it  is  clear  that  it  could  n(  t 
have  the  effect  to  create  any  trust  or  vest  any  title  in  trust  in 
the  children  until  some  further  action  was  taken.  It  shows 
upon  its  face  that  it  was  so  intended,  and  that  it  was  within 
the  contemplation  of  the  parties  that,  after  the  marriage,  a 
deed  of  settlement  should  be  executed.  It  will  also  be  ob- 
served that  the  property  should  be  divided  among  the  chil- 
dren of  said  marriage  in  such  shares  as  such  husband  and 
wife  might  appoint.     Until  they  had  determined  this,   it  is 
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clear  that  nothing  could  vest  in  the  children.  Without  any 
further  action  being  taken  than  the  execution  of  tliis  agree- 
ment, specific  performance  could  not  be  enforced.  In  inter- 
preting an  agreement,  it  is  always  proper  to  look  to  the  con- 
struction placed  upon  it  by  the  parties  themselves.  If  w; 
take  the  construction  placed  upon  this  instrument  by  the  par- 
ties, it  is  apparent  that  they  did  not  intend  by  this  agreement 
to  limit  ]\Irs.  Linton's  interest  in  her  property  to  a  life  es- 
tate Avith  a  remainder  **"•"*  to  her  children.  The  record  in 
this  ease  discloses  that  mortgage  after  mortgage  for  large 
sums  have  been  placed  upon  various  tracts  of  real  estate,  in 
which  Mr.  and  ]\Irs.  Linton  have  both  joined.  The  power  of 
attorney  which  was  executed  by  both  Mr.  and  ]\Irs.  Linton 
authorizes  their  attorney  in  fact  to  sell  and  mortgage  and  con- 
vey any  and  all  of  the  property  she  might  have  in  the  United 
States,  so  that  the  construction  which  is  now  sought  to  be  put 
upon  the  antenuptial  agreement  would  appear  to  have  been 
brought  about  by  the  financial  straits  in  which  Mr.  and  Mrs. 
Linton  have  found  themselves,  and  as  a  resort  to  protect  them 
in  the  enjoj-ment  of  property  that  should  go  to  satisfy  their 
just  obligations.  This  view  is  strengthened  by  the  affidavits 
and  depositions  of  both  ]\Ir.  and  ]Mrs.  Linton,  which  were 
taken  in  another  cause,  and  which  were  offered  in  evidence  in 
this  case.  The  affidavits  bear  date  of  October  19,  1901,  and 
the  depositions  bear  date  of  December  21,  1901.  On  both 
occasions  both  j\Ir.  and  ]\Irs.  Linton  testify  under  oath  with 
reference  to  the  lots  in  controversy  that  they  were  deeded  tn 
Adolphus  F.  Linton  only  for  convenience  for  him  to  hold  in 
trust  for  Mrs.  Linton,  and  that  she  is  still  the  owner  thereof. 
The  affidavits  and  depositions  in  the  other  case,  therefore, 
show  that  as  late  as  December,  1901,  Mrs.  Linton  was  the 
owner  of  the  property,  and  that  the  purpose  of  the  convey- 
ances, as  then  stated,  was  one  of  convenience.  Such  conduct 
does  not  impress  one  with  a  belief  that  the  Lintons  are  now- 
sincere  and  honest  in  claiming  that  these  conveyances  were 
made  for  the  purpose  they  now  assert.  It  is  true  that  a  deed 
of  settlement  now  appears  of  record,  bearing  date  of  May  17. 
1001,  but  tliis  deed  of  settlement  was  made  and  recorded  Iowj: 
after  the  rendition  of  the  deficiency  judgment  auain-t  ^ilrs. 
Linton.  In  any  event  it  could  have  no  more  et'lVet  than  a 
voluntary  conveyance  without,  consideration  made  l)y  Mrs. 
Linton  to  her  children.  The  antenuptial  contract  created  no 
obligation  that  could  have  been  enforced  by  lier  children.  It 
therefore  follows  that  any  conveyance  made  by  her  to  Iheui, 
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or  made  ^^^  by  her  to  some  other  person  to  be  held  in  trust 
for  them,  based  solely  upon  this  contract,  was  without  con- 
sideration, and  amounted  to  a  mere  voluntary  conveyance, 
which  would  be  void  as  against  creditors. 

The  defendants  contend  that,  as  the  legal  title  to  the 
property  in  controversy  was  vested  in  ]\Ir.  Linton  at  the 
time  it  was  levied  upon  under  the  execution,  it  was  not  sub- 
ject to  execution,  for  the  reason  that  i\Irs.  Linton  had  only 
an  equital)le  interest  in  the  property,  and  that  an  equitable 
interest  in  real  estate  is  not  subject  to  execution.  If  it  were 
true  that  Mrs.  Linton  had  only  an  equitable  estate  in  the 
property  in  controversy,  then,  under  the  rule  announced  in 
Dworak  v.  Moore,  25  Neb.  735,  41  N.  W.  777,  and  First  Nat. 
Bank  v.  Tighe,  49  Neb.  299,  68  N.  W.  490,  it  might  not  be 
subject  to  sale  on  execution.  In  this  contention  the  defend- 
ants apparently  lose  sight  of  another  principle  of  the  law 
which  is  applicable,  and  that  is  that,  as  to  the  creditors,  the 
fraudulent  conveyance  is  void,  and  is  the  same  as  if  no  con- 
veyance had  been  made.  And  where  property  has  been 
conveyed  to  a  third  person  in  fraud  of  the  grantor's  creditor, 
the  latter,  on  obtaining  judgment,  may  have  his  choice  of 
remedies,  either  to  bring  an  action  to  set  aside  the  convey- 
ances, or  to  levy  upon  the  property  and  have  it  sold.  If 
there  are  no  bidders,  he  may  become  the  purchaser  thereof, 
and  then  litigate  the  question  of  title  with  the  fraudulent 
grantee.  This  rule  is  recognized  in  Bachle  v.  AVebb,  11  Neb. 
423,  9  N.  AV.  473,  and  Westervelt  v.  Hagge,  61  Neb.  647,  85 
N.  W.  852 ,  54  L.  R.  A.  333.  Under  the  rule  announced  in 
these  cases,  the  property  of  j\Irs.  Linton  in  the  hands  of  her 
husband,  or  others  to  whom  it  had  been  fraudulently  con- 
veyed, was  subject  to  the  execution  for  the  satisfaction  of  the 
deiiciency  judgment. 

Some  objection  is  made  b}^  the  appellants  that  the  record 
does  not  disclose  any  fraudulent  intent  on  the  part  of  j\Ir. 
and  ]\Irs.  Linton  in  the  making  of  the  deeds.  We  do  not 
understand  the  rule  to  be  that  it  is  necessary  to  prove  a 
specific  intent.  The  intent  may  be  gathered  from  the  acts  of 
the  parties,  and  a  conveyance  becomes  fraudulent  ^^'"^  in  law 
when  it  is  shown  that  it  w^as  made  for  the  purpose  of  placing 
the  property  beyond  the  reach  of  creditors,  or  that  it  would 
hinder  or  delay  them  in  collecting  their  just  demands.  The 
evidence  in  this  case  warrants  the  findings  that  the  convey- 
ances in  question  were  made  for  the  purpose  of  placing  the 
property  beyond  the  reach  of  Mrs.  Linton's  creditors,  and 


Jan.  1908.]  Becker  v.  Linton.  80j 

of  hindering  and  delaying  them  in  the  collection  of  their  just 
demands.  It  follows  that  the  conveyances  in  question  were 
void  as  to  Mrs.  Linton's  creditors,  and  that  the  plaintiff  was 
entitled  to  the  relief  afforded  him  by  the  decree  of  the  district 
court. 

We  therefore  recommend  that  the  decree   of    the    district 
court  be  aflfirmed. 

Duffie  and  Epperson,  CO.,  concur. 

By  the  COURT.     For  the  reasons  given  in  the  f  )rpgoing 
opinion,  the  judgment  of  the  district  court  is  afilrnied. 


The  Sole  Purpose  of  an  Affidnvit  for  the  P-uhU''aiion  of  Summon/t  is  to 
enable  the  court  on  inspection  to  doteriniiie  whether  the  action  is  one 
in  which  jurisdiction  may  be  oblaiued  by  service  by  ])ub]ication: 
Leigh  V.  Green,  G2  Neb.  344,  S!)  Am.  St.  Rep.  7ol.  The  affidavit  is  it 
self  the  prerequisite  upon  which  jurisdiction  is  based,  and  it  must  con- 
tain and  state  positively  all  the  facts  required  by  the  statute,  other- 
wise it  is  fatally  defective:  Gihnore  v.  Lampman,  86  Minn.  493,  01 
Am.  St.  Ren.  37(J.  x\n  affidavit  which  states  that  the  defendant  re- 
sides in  another  state,  naming  it,  and  that  he  is  not  within  tlie  state 
where  suit  is  brought,  shows  that  he  cannot  be  served  within  the  state, 
and  is  therefore  sufHcient  as  against  collateral  attack:  Bank  of  (Jol- 
fax  V.  Richardson,  34  Or.  518,  75  Am.  St.  Rep.  664.  See,  further, 
Taylor  v.  Coots,  32  Neb.  30,  29  Am.  St.  Rep.  426;  Kennedy  v.  Lamb, 
182  N.  Y.  228,  108  Am.  St.  Rep.  800;  McKnight  v.  Grant".  13  Idahj, 
629,  121  Am.  St.  Rep.  287;  Chapman  v.  Moore,  151  Cal.  509,  121  Am. 
St.  Rep.  130. 

.1  Convci/iinrc  may  he  FrauduJcni  as  against  crciators,  cither  when  it  is 
entered  into  with  actual  fraudulent  intent,  or  when,  from  the  natur^^ 
of  the  transaction,  the  conve}'aii<:e  must  be  held  fraudulent  as  .t 
conciusivi'  prisunnitioji  of  law,  without  reg.-n-d  to  the  int;>nt  or  motive 
of  the  debtor:  Nelson  v.  Leiter,  IDO  II!."-!14,  83  Am.  St.  Rep.  142; 
Kingman  v.  Mowry,  1S2  111.  2.16,  74  Am.  St.  Rtp.  IC;).  if  tiie  trans- 
fer ninst  necessarily  or  probably  hinder,  delay,  or  defraud  the  grantor's 
creditors,  it  is  void  as  against  them,  however  innocent  his  intention 
or  worthy  his  motive  in  making  it:  See  the  note  to  Ilr.gtrnian  v. 
Buchanan,  14  Am.  St.  Rep.  747.  Consult,  also,  Snayberger  v.  Fahl,  19.3 
Pa.  336,  78  Am.  St.  Rep.  818;  Matthews  v.  Thonipsoii.  186  Mass.  14, 
104  Am.  St.  Rep.  550;  Crary  v.  Kurtz,  132  Iowa,  105,  119  Am,  St. 
Rep.  549. 
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WEST  SHORE  RAILROAD  COMPANY  v.  WEXNER. 

[75  N.  J.  L.  494,  G8  Atl.  225.] 

LANDLORD  AND  TENANT —Right  to  Building  Erected  by 

Tenant. — The  rule  with  relation  to  the  ric^ht  of  a  tenant  to  remove 
Iraile  fixtures  at  the  expiration  of  his  term  has  no  apnlioation  to  a 
Imilding  erected  by  a  tenant  upon  the  laiul  which  he  has  leased.  When 
£0  erected  the  liuilding  becomes  a  part  of  the  freehold  and  the  property 
of  the  landlord,  in  tlie  absence  of  an  agreement  between  the  parties 
that  it  shall  remain  the  property  of  the  tenant,      (p.  808.) 

LANDLORD  Al^TD  TENANT— Forfeiture  or  Ri'^^ht  to  Remove 
Building. — A  lessee  who  violates  his  eov(  nant  not  to  assign  forfeits  his 
light  ri  served  by  the  lease  to  remove  from  tlie  premises  at  the  end  of 
the  term  any  building  he  may  have  erected  thtreou.      (p.  SOS.) 

John  Griffin,  for  the  plaintiff  in  error. 

James  B.  Vrcdenbnrgli,  for  the  defendants  in  error. 

4'>-*  GUMMERE,  C.  J.  This  is  an  action  in  ejectment, 
and  the  qnestion  presented  for  solution  is  whether,'  in  (h'tin-- 
mining:  the  mesne  profits  to  which  the  pUiintifi's  are  entitled, 
the  rental  value  of  a  certain  hotel  buihling-,  located  upon  the 
hinds  in  controversy,  should  be  included  or  excluded.  Tlie 
pertinent  facts  are  as  follows:  On  Auii'ust  26,  1895,  the  plain- 
tilVs  made  a  lease,  under  seal,  to  one  Simon  Kelly,  now 
deceased,  of  a  tract  of  laud  in  the  townsliip  of  Weehawken 
for  ten  yeai's,  at  a  yearly  rental  of  one  hundred  and  twenty 
dollars  aiul  taxes,  Kelly  coven  an  tin  si  not  to  assiixn  the  lease 
or  sulilet  without  the  consent  of  his  lessors.  The  lessors,  on 
their  ])art,  covenanted,  amonjj:  other  things,  that  if  Kelly 
slioidd  liuild  a  liotcl  building-  on  the  ])remiscs  within  two  years 
from  the  date  of  the  "*"•"''  lease,  and  kec])  and  ])crform  the 
covenants  contained  in  that  iiisti'iniieiit,  he  .shouhl  be  entitled 

(SOC) 
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to  a  renewal  thereof  for  twenty-one  years,  at  a  rental  to  be 
agreed  upon,  or  in  the  event  of  the  parties  not  being  able  to 
agree,  at  a  rental  to  be  determined  by  arbitration.  It  was 
furtlier  covenanted  in  the  lease  tliat  if  the  lessors,  at  the  end 
of  the  renewal  provided  for  therein,  should  pay  the  lessee  the 
value  of  the  building  as  determined  by  arbitrators,  the  lessee 
should  surrender  possession  of  the  land  and  the  building 
thereon.  The  in.strument  also  contained  a  provision  that  on 
breach  of  any  of  the  conditions  or  covenants  contained  therein 
by  the  lessee,  his  successors  or  assigns,  it  should  cease,  de- 
termine and  be  utterly  void. 

Kelly  built  the  hotel  upon  the  leased  land  within  the  speci- 
fied period  of  two  years,  and  then  mortgaged,  or  undertook  to 
mortgage,  the  building  and  the  lease  to  the  Lembeck  &  Betz 
Eagle  Brewing  Company.  He  died  in  1900.  Subsequently 
the  mortgage  was  foreclosed  and  sale  made  to  the  present  de- 
fendant, C.  William  Wenner,  who  entered  into  possession, 
claiming  to  be  tenant  and  owner  of  the  lease  and  building. 
The  plaintiffs  disputed  this  claim,  insisting  that  the  mortgage 
and  sale  constituted  a  breach  of  the  covenant  forbidding 
assignment  without  their  consent,  and  because  of  such  breach 
brought  suit  in  ejectment  to  recover  possession  and  mesne 
profits.  The  suit  finally  resulted  in  a  judgment  for  the  plain- 
tiffs, which  was  affirmed  by  this  court :  West  Shore  R.  R.  Co. 
v.  Wenner,  71  N.  J.  L.  G82,  60  Atl.  1134.  After  affirmance 
a  writ  of  possession  was  issued  out  of  the  trial  court,  and  the 
plaintiffs  put  in  possession  under  it. 

The  plaintiffs  seek  by  the  present  proceeding  to  recover  the 
mesne  prolits  which  have  accrued  between  the  time  of  the 
entry  of  the  judgment  in  the  trial  court  and  the  issuing  of 
the  writ  of  possession  after  the  affirmance  thereof  upon  re- 
view, and  claim  that  in  their  ascertainment  the  value  of  both 
the  land  and  the  building  upon  it  are  to  be  considered.  The 
defendant,  while  admitting  liability,  defends  upon  the  ground 
that  the  mesne  profits  are  to  be  calculated  upon  the  value  of 
the  land  alone. 

'*'^^  The  trial  court,  on  proof  of  the  facts  above  recited, 
held  that  the  enforcement  of  the  forfeiture  of  the  term  by  the 
plaintiff's  carried  with  it  a  forfeiture  of  the  right  of  the  de- 
fendant to  remove  the  building,  and  constituted  it  a  part  of 
the  freehold,  and,  so  holding,  directed  the  rental  value  of  the 
building  to  be  included  in  the  amount  of  the  recovery.  Error 
is  assigned  upon  this  direction. 

We  concur  in  the  view  expressed  by  the  trial  judge.  Tli'^ 
rule  with  relation  to  the  ri^ht  of  a  tenant  to  remove  trmle 
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fixtures  at  the  expiration  of  his  term  has  no  application  to  a 
building  erected  by  a  tenant  upon  the  land  which  he  has 
leased.  When  so  erected  the  building  becomes  a  part  of  the 
freehold  and  the  property  of  the  landlord,  in  the  absence  of 
an  agreement  between  the  parties  that  it  shall  remain  the 
property  of  the  tenant:  Howard  v.  Fessenden,  14  Allen,  124; 
Madigan  v.  McCarty,  108  Mass.  37G,  11  Am.  Rep.  371 ;  Landon 
V.  Platte,  34  Conn.  517 ;  Kutter  v.  Smith,  69  U.  S.  491,  17 
L.  ed.  830.  In  the  present  case  no  such  agreement  appears. 
All  that  was  expressly  bargained  for  with  relation  to  the 
hotel  structure  was  that  if  the  lessee  should  elect  to  take  a 
renewal  of  the  original  lease  for  the  period  of  twenty-one 
years,  the  lessors  should  have  a  right  to  retain  the  building 
at  the  expiration  of  that  period  upon  paying  its  ascertained 
value.  It  may  be  assumed  that  by  necessary  implication  the 
lessee  was  to  have  the  right  to  remove  the  building  at  the 
expiration  of  the  renewal  period  if  the  lessors  did  not  then 
exercise  their  option  to  pay  its  value.  It  may  also  be  that 
by  the  true  construction  of  the  lease  the  tenant  was  entitled 
to  remove  the  building  at  the  expiration  of  the  original  term 
if  he  did  not  elect  to  take  the  twentj'-one  years'  renewal,  al- 
though this  is  more  doubtful.  But  conceding  all  this,  the 
agreement  did  not  constitute  the  building  a  chattel  remov- 
able by  the  tenant  at  his  pleasure  during  the  running  of  the 
lease.  His  right  to  sever  the  building  from  the  freehold  and 
remove  it  therefrom  was  contingent  upon  his  continuing  in 
possession  under  his  lease  until  the  expiration  of  his  original 
term  or  its  renewal.  This  contingency  has  not  and  now  never 
can  occur,  and  consequently  the  building  remains  '*"'''  per- 
manently the  property  of  the  landlord:  People's  Bank  v. 
Mitchell  73  N.  Y.  406;  Kutter  v.  Smith,  69  U.  S.  491,  17 
L.  ed.  830. 

It  is  -said  that  a  rule  of  law  which  permits  the  landlord  to 
retain  the  product  of  the  lessee's  labor  and  money  without 
making  eompensation  is  unjust,  and  therefore  should  not  pre- 
vail. The  complete  answer  to  any  such  contention  is  given  by 
Justice  IMiller  in  his  opinion  in  the  ease  last  cited,  and  is  this: 
That  it  is  from  the  lessee's  own  default  that  the  lessor's  right 
to  do  this  arises.  He  had  the  option,  on  the  one  hand,  to 
observe  the  covenants  of  his  lease,  and  so  preserve  his  right  to 
remove  the  building  at  the  end  of  the  term  or  receive  compen- 
sation for  it;  or,  on  the  other  hand,  to  violate  those  cove- 
nants, and  so  forfeit  his  term,  and  with  it  any  right  to  the 
building  or  its  value.     He  chose  the  latter.     The  law  presumes 
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that  he  did  so  with  full  knowledge,  and  there  is  no  injustice 
in  holding  him  to  the  consequences  of  his  choice. 
The  judgment  under  review  will  be  affirmed. 


The  Eight  of  a  Tenant  to  Improvements  which  he  makes  on  the  Icnsed 
premises  is  considered  in  the  note  to  Cleiand  v.  Clark,  81  Am.  bt.  Rep. 
181.  If  there  is  a  contract  between  the  landlord  and  tenant  that  the 
latter  may  erect  buildings  at  his  own  expense  with  the  privilege  of 
moving  them  at  any  time  during  the  lease,  they  do  not  become  part 
of  the  land:  Union  Cent.  Life  Ins.  Co.  v.  Tillery,  152  Mo.  421,  75  Am. 
St.  Kep.  480;  note  to  Fuller-Warren  Co.  v.  Ilarter,  84  Am.  St.  Kep.  877. 


BELL  V.  MECUM. 

[75  N.  J.  L.  547,  68  Atl.  149.] 

MECHANIC'S  LIEN — Diversion  of  or  Failure  to  Use  Materials. 

In  a  suit  to  enforce  a  lien  claim  for  labor  performed  and  materials 
furnished  for  the  erection  and  construction  of  any  building  pursuant  to 
the  mechanic's  lien  act  (Pamphlet  Laws  189S,  p.  538),  when  it  appears 
that  the  materials  were  furnished  for  the  building  and  delivered  to 
the  defendants  or  their  agents  in  good  faith,  it  is  no  def(!nse,  in  the 
absence  of  fraud  on  the  part  of  the  creditor,  that  there  may  have  been 
a  failure  to  use  the  materials  thus  furnished  in  whole  or  in  part,  or  a 
diversion  of  the  same  from  the  purpose  for  which  they  were  intended, 
(p.  811.) 

MECHANIC'S  LIEN — Time  of  Furnishing  Materials. — When 
items  of  the  claim  for  materials  furnished  within  four  months  preced- 
ing the  filing  of  the  lien  are  relied  on  to  validate  the  claim  for 
materials  furnished  before  that  date,  it  must  appear  tliat  the  items 
within  the  limited  period  are  so  connected  with  the  earlier  items  that 
together  they  constitute  one  debt,  and  that  question  involvos  a  finding 
of  fact  which  must  be  left  to  the  jury  whenever  such  au  inference  is 
pL'rniijsible  under  the  testimony,     (p.  811.) 

APPEAL. — Tlie  Coiut  will  not  Reverse  a  Judgment  under  re- 
view because  of    an    alleged    error    involving    judicial    action    tlierein 
unkss  such  action  was  invoked  upon  the  ground  relied  on,  which  was 
dibtiuctly  and  plainly  made  known   to   the  court  below,      (p.  812.) 
(Syllabus  by  the  court.) 

Wilson,  Carr  &  Stacldiouse,  for  the  plaintiff  in  error. 

Lewis  Starr  and  Henry  Burt  "Ware,  for  the  defendant  in 
error. 

s-*'  IIEXDRICKSOX,  J.  The  above  causes  were  tried  to- 
gether  at  the  Salem  circuit,  and  the  writs  of  error  removing 
the  judgments  ^"***  for  plaintiffs  therein  were  by  consent  ar- 
gued together  here.  The  judgments  were  reeovere-d  upon 
lieu  claims  fur  labor  performed  and  materials  furnished  one 
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Charles  H.  Muckenhirm  in  the  erection  and  repairs  of  a  cer- 
tain frame  building,  with  additions,  for  the  purpose  of  a 
brass  factory,  located  in  the  city  of  Salem.  Just  after  the 
suit  began  bankruptcy  proceedings  were  commenced  against 
Mr.  Muckenhirm  in  the  United  States  district  court  for  the 
district  of  New  Jersey,  which  resulted  in  a  decree  of  invol- 
untary bankruptcy  against  him,  and  in  the  appointment  of 
the  present  defendant  as  trustee,  who  was  substituted  for 
the  bankrupt  as  defendant  in  these  suits.  The  assignments 
of  error  chiefly  relied  on  at  the  argument  are  those  assigned 
upon  exceptions  to  the  trial  judge's  refusal  to  nonsuit  and 
to  direct  a  verdict  for  the  defendant. 

The  principal  question  here  raised  is  this:  Does  the  case 
show  that  any  of  the  items  for  which  the  claims  were  filed 
were  for  materials  lawfully  chargeable  upon  the  building  and 
curtilage  of  the  defendant  furnished  within  four  months  be- 
fore the  filing  of  the  lien  claims,  or  was  there  sufficient  evi- 
dence upon  that  point  to  go  to  the  jury?  And  that  question 
turns  to  some  extent  upon  another  fact,  and  that  is  the  date 
when  the  building  was  completed,  for  if  it  was  completed 
more  than  four  months  before  the  filing  of  the  lien  claims,  it 
is  argued  that  any  labor  or  materials  supplied  after  its  com- 
pletion were  supplied  for  another  and  different  purpose  than 
in  the  erection  or  repairs  of  the  building,  and  could  not  be 
chargeable  lawfully  as  part  of  the  lien  claim. 

These  claims  were  filed  and  docketed  on  April  24,  1906. 
The  bill  of  particulars  in  either  case  shows  items  running 
along  during  the  four  months  preceding  the  filing  and  up  to 
a  date  in  the  month  of  April  in  that  year.  There  was  con- 
siderable testimony  tending  to  show  that  the  building  was  not 
completed,  even  at  the  time  of  the  trial ;  that  the  windows 
have  never  been  cased  around  in  the  whole  building,  except 
the  office;  that  the  door  of  the  water-closet  was  not  hung; 
that  the  ventilators  were  just  lined  up,  but  not  finished  at  all, 
and  that  the  roof  had  not  been  tacked  down  properly;  that 
^■^^  the  items  of  the  accounts  from  November,  1905,  to  xVpril, 
1906,  embracing  charges  for  boards,  sash,  glass,  putty,  plan- 
ing and  sawing,  etc.,  were  for  supj^lies  furnished  to  complete 
the  building  on  the  order  of  INIuckenhirm,  and  it  seems  en- 
tirely clear,  we  think,  that  there  was  evidence  to  go  to  the 
jury  upon  the  questions  of  fact  thus  raised. 

But  it  is  contended  for  the  defendant  that  even  if  the  court 
slrould  conclude  that  there  was  a  question  for  the  jury  as  to 
whether  or  not  the  building  was  conipleted  within  the  four 
nionlhs'   period,    the   court   should   have   rejected   the    whole 
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claims  because  there  were  items  of  supplies  inseparably 
blended  in  the  account  that  went,  not  into  the  building,  but 
into  the  operation  of  the  plant  and  into  the  construction  of 
movable  chattels  and  into  the  erection  of  a  lateral  addition. 
But  this  point  also  embraces  a  question  of  fact — whether  the 
items  in  question  were  in  whole  or  in  part  for  supplies  fur- 
nished in  good  faith  for  the  erection  of  the  building,  and 
Avhetlier,  after  the  supplies  were  furnished,  they  were  left 
unused  upon  the  stoppage  of  the  work  or  were  used  for  the 
other  purposes  suggested.  There  was  evidence  tending  to 
support  the  plaintiff's  charges  as  for  supplies  delivered  in 
good  faith  for  use  in  the  erection  of  the  building,  and  when 
that  is  established  it  is  no  defense  that,  in  the  absence  of 
fraud  on  the  part  of  the  creditor,  there  may  have  been  a  fail- 
ure to  use  materials  thus  furnished  or  a  diversion  of  the  same 
from  the  purpose  for  which  they  were  intended :  Morris 
County  Bank  v.  Rockaway  Mfg.  Co.,  14  N.  J.  Eq.  189 ;  Camp- 
bell V.  Taylor  Mfg.  Co.,  64  N.  J.  Eq.  344,  51  Atl.  723.  The 
question  of  fact  was  for  the  jury,  and  there  being  no  proof  of 
fraud,  there  was  no  error  in  refusing  the  motions  on  this 
ground. 

Another  contention  is  that  the  motions  should  have  been 
granted  because  the  materials  and  labor  furnished  did  not 
constitute  one  continuous  transaction,  but  are  founded  on 
different,  separate  and  unrelated  orders.  But  whether  the 
items  Avithin  the  limited  period  are  so  connected  with  the 
earlier  items  that  together  they  constitute  one  debt  is  a  ques- 
tion ^^®  of  fact  that  should  be  left  to  a  jury,  whenever  such 
an  inference  is  permissible  under  the  testimony:  Downingtowu 
:\Ifg.  Co.  V.  Franklin  Paper  Mills,  63  N.  J.  L.  32,  42  Atl. 
765.  The  evidence  was  such  in  the  present  case  as  to  make 
this  question  of  fact  also  for  the  jury. 

Another  point  raised  for  the  motions  was  that  the  proofs 
show  the  claims  contain  inseparably  blended  items  for  con- 
struction and  erection,  and  items  for  alterations,  additions 
and  repairs.  This  ground,  as  stated,  was  too  broad  and  in- 
definite. The  liens  were  filed  for  charges  incurred  in  the 
erection  and  repaire  of  the  building,  treating  the  several  struc- 
tures as  one  building,  and  not  for  alterations  in  or  additions 
to  a  building,  and  since  the  precise  purpose  to  which  it  is 
alleged  the  extraneous  items  were  delivered  or  diverted, 
whether  for  repairs,  alterations  or  additions,  was  not  stated, 
the  trial  judge  was  justified  in  disregarding  tliis  grouiid  for 
the  motions:  Van  Alstyne  v.  Franklin  Cr»uncil  etc.,  69  X.  J. 
L.  672,  bS  Atl.  818.     Besides,  the  ease  shows  that  tliere  was 
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conflicting  evidence  as  to  the  facts  here  stated  which  were 
for  the  jury. 

A  further  ground  urged  for  reversal  is  the  alleged  error  of 
the  trial  judge  in  that  portion  of  the  charge  which  reads  as 
follows:  "If  you  find  that  certain  items  within  the  four 
months  prior  to  April  24,  1906,  were  furnished,  not  for  con- 
struction, but  to  operate  the  plant,  such  items  must  be  by 
you  deducted  from  the  account."  It  is  argued  that  this  was 
erroneous  because  there  was  no  evidence  upon  which  the  jury 
could  separate  the  charges  for  operation  from  those  for  con- 
struction. If  that  be  so,  it  would  seem  that  the  charges,  if 
erroneous,  must  have  been  harmless  to  defendant.  But  we 
think  there  w^as  evidence  on  the  subject,  but  it  was  conflicting, 
and  the  jury  seem  to  have  resolved  the  conflict  in  favor  of  the 
plaintiffs. 

There  were  other  exceptions  to  the  charge  and  to  the  refusal 
to  charge  made  by  defendant,  but  as  they  were  not  discussed 
or  alluded  to  in  the  argument,  we  are  at  liberty  to  disregard 
them.  Finding  no  error  in  the  trial  or  in  the  record,  the 
result  is  that  the  judgment  below  must  be  affirmed,  with  costs. 


The  Right  to  a  Meclxanic's  Hen  of  one  who  has  furnished  materials 
Avhich  through  no  fault  of  his  have  not  been  used  in  the  construction 
of  the  building  is  considered  in  Berger  v.  Turnblad,  98  Minn.  163, 
116  Am.  St.  Eep.  353;  Luttrfll  v.  Knoxville  etc.  R.  R.  Co.,  119  Tenn. 
492,  123  Am.  St.  Rep.  737;  Hercules  Powder  Co.  v.  Knoxville  etc.  R. 
R.  Co.,  113  Tenn.  382,  106  Am.  St.  Rep.  836;  Haas  E.  Co.  v.  Amuse- 
ment Co.,  236  111.  457,  ante,  p.  297.  In  Wardlow  v.  Troy  Oil  Mill, 
74  S.  C.  368,  114  Am.  St.  Rep.  1004,  it  is  held  that  if  a  manufacturer 
sells  brick  to  be  used  in  the  construction  of  a  building,  and,  without 
notice  to  him,  a  part  of  the  brick  is  sold  by  the  buyer,  the  manu- 
facturer has  no  right  to  a  mechanic's  lien  for  the  part  sold,  but  he 
has  a  right  to  ap})ly  payments  made  on  account  by  the  purchaser  to 
the  unsecured  part  of  the  purchase  price. 


VEEELAND  BUILDING   COMPANY  v.  KNICKER- 
BOCKER SUGAR  COMPANY. 

[75  N.  J.  L.  551,  68  Atl.  215.] 

MECHANIC'S  LIEN — Nature  of  Action  to  Enforce. — An  action 
upon  a  mt(  hauic's  lien  claim,  so  far  as  the  party  contracting  the  debt 
is  concerned,  is  an  ordinary  action  in  personam.  Combined  with  it, 
however,  is  an  action  quasi  in  rem  to  establish  and  enforce  a  lien 
upon  certain  defined  interests  in  the  building  and  land  in  question. 
(By  the  editor.)      (p.  815.) 

MECHANIC'S  LIEN— Amendraeut  of  Claim.— The  mechanic's 
lien  law    (Pamphlet  Laws  1898,  p.  543,  sec.    16)     requires    that    tho 
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claimant  shall  specify  in  his  claim  "the  name  of  the  owner  or  owners 
of  the  land  or  of  tlie  estate  therein  on  which  the  lien  is  claimed. " 
The  claimant  cannot,  without  amendment,  bind  any  estate  or  inter- 
est other  than  that  of  the  person  named  in  the  claim  as  owner,  but 
there  is  nothing  in  the  letter  or  spirit  of  the  act  that  renders  an 
error  made  in  stating  the  name  of  the  owner  fatal  to  a  subsequent 
attempt,  either  by  way  of  amendment  or  by  the  filing  of  a  sejtarate 
claim,  to  reach  estates  or  interests  in  the  land  owned  by  parties  other 
than  him  who  is  named  as  owner  in  the  claim  first  filed,  (pp.  81G, 
817.) 

MECHANIC'S  LIEN— Futile  Attempt  to  Establish  No  Bar  to 
Second  Attempt.— The  party  sued  as  owner  in  a  nit'chiinic's  lien  claim 
suit  cannot  discharge  his  interest  in  the  land  from  the  lien  by  showing 
that  the  claimant  has  formerly  attempted  to  subject  the  interest  of 
another  party  in  the  land  to  a  lien  for  the  same  debt.     (p.  817.) 

MECHANIC'S  LIEN  —  Pleading  and  Practice.— Uuder  the 
mechanic's  lien  law  (Pamphlet  Law  1898,  p.  548,  sec.  24)  the  plea 
allowed  to  the  owner  or  mortgagee,  "that  said  building  or  land  are 
not  lial)le  to  said  debt,"  simply  imposes  upon  the  claimant  the  burden 
of  establishing  that  as  against  the  interest  of  the  party  thus  plead- 
ing the  provisions  of  the  act  requisite  to  constitute  the  lien  have 
been  complied  with.     (p.  817.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Thomas  B.  Harned,  for  the  plaintiffs  in  error. 

James  P.  Northrop,  for  the  defendants  in  error. 

553  PITNEY,  J.  This  action  was  brought  under  the  me- 
chanic's lien  law  (Pamphlet  Laws  1898,  p.  538)  against  the 
Knickerbocker  Sugar  Refining  Company,  as  builder,  the  Em- 
pire Sugar  Refining  Company,  as  owner,  and  the  Lincoln 
Trust  Company,  as  mortgagee.  The  owner  and  mortgagee 
alone  defended,  filing  three  pleas,  such  as  are  permitted  by 
section  24  of  the  act  (Pamphlet  Laws  1898,  p.  548),  to  wit: 
First,  that  the  Kickerboeker  company,  the  builder,  did  not 
undertake  or  promise,  etc. ;  second,  that  the  building  and 
lands  were  not  liable  to  the  supposed  debt ;  and  third,  the 
mortgagee  pleaded  that  the  lien  claim  of  the  plaintiff  was 
subject  to  the  lien  of  the  mortgage. 

Upon  the  trial  the  defense  was  rested  entirely  upon  the 
ground  that  a  former  mechanic's  lien  had  been  liled  by  the 
claimant  against  the  same  property  for  the  same  debt,  but 
specifying  the  Knickerbocker  Sugar  Refining  Company,  and 
not  the  Empire  Sugar  Refining  Company,  as  owner  of  the 
land,  it  being  insisted  that  thereby  the  claimant  had  ex- 
hausted its  remedy  as  against  the  land. 

From  the  state  of  the  case  it  appears  that  the  debt  upon 
which  the  claim  is  founded  was  contracted  by  the  Kiiick-er- 
bocker  company  for  the  construction  of  two  buildings  iiimn 
the  land  in  question,  the  Knickerbocker  company  then  bemg 
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the  owner  of  the  lands.  The  building  contract  was  made  in 
the  year  1903,  and  its  performance  was  completed  August 
14,  1904.  The  Knickerbocker  Sugar  Refining  Company,  by 
deed  dated  May  25th,  and  recorded  on  August  20th,  of  that 
year,  conveyed  the  property  to  the  Knickerbocker  Contracting 
Company,  and  this  company,  by  deed  dated  May  27th,  and 
recorded  on  August  20th,  of  the  same  year,  conveyed  the  prop- 
erty to  the  Empire  Sugar  Refining  Company.  The  latter 
company  gave  a  mortgage  to  the  Lincoln  Trust  Company, 
which  instrument  likewise  was  recorded  on  August  20th. 

On  November  11,  1904,  the  claimant  filed  a  mechanic's 
lien  claim  in  due  form  for  the  debt  thus  contracted,  and 
^^'^  therein  stated  that  "the  name  of  the  owner  of  the  said 
land  and  of  the  property  therein  on  which  the  said  lien  is 
claimed  is  the  Knickerbocker  Sugar  Refining  Company,  a 
corporation,  which  has  an  estate  in  fee  simple  therein." 

On  December  8,  1904,  the  claimant,  on  notice  to  the 
Knickerbocker  Sugax  Refining  Company,  the  Empire  Sugar 
Refining  Company  and  the  Lincoln  Trust  Company,  applied 
to  a  justice  of  the  supreme  court,  under  section  19  of  the  act 
(Pamphlet  Laws  1898,  p.  545),  for  an  order  amending  the 
lien  claim  with  respect  to  the  description  of  the  lot  or  curtilage 
upon  which  the  lien  was  claimed,  and  also  with  respect  to  the 
name  of  the  owner,  so  that  the  claim  should  state  that  the 
Empire  company  was  owner  of  the  land  instead  of  the  Knick- 
erbocker company.  This  motion  was  denied.  Upon  the  fol- 
lowing day  the  claimant  filed  its  lien  claim  upon  which  the 
present  action  is  based.  The  date  of  filing  it  Avas  within  four 
months  after  the  date  of  the  last  work  done  and  materials  fur- 
ni.shed:  Pamphlet  Laws  1898,  p.  544,  sec.  18. 

This  lien  claim  states  that  the  Knickerbocker  Sugar  Re- 
fining Company  is  the  party  vrho  contracted  the  debt,  and  sets 
forth  that  "the  name  of  the  owner  of  the  said  land  and  of  the 
property  therein  on  which  the  said  lien  is  claimed  is  the 
Empire  Sugar  Refining  Company,  a  corporation,  which  has 
an  estate  in  fee  simple  therein."  It  appearing  that  all  other 
statutory  requirements  had  been  complied  with,  the  debt  bein;.: 
admitted,  and  there  being  nothing  to  show  that  the  lien  of  the 
mortgage  of  the  Lincoln  Trust  Company  was  paramount  to 
that  of  the  claimant,  the  trial  judge  ordered  a  general  judg- 
luent  against  the  builder,  a  special  judgment  against  the  Ei;;- 
pire  Sugar  Refining  Company,  as  owner,  and  establishing  the 
priority'  of  the  claimant's  lien  over  the  lien  of  the  mortgage. 

Reversal  of  this  judgment  is  prayed  by  the  owner  and  mort- 
gagee on  the  ground  tiiat  the  claimant,  by  filing  the  first  lien 
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claim,  exhausted  its  remedy  against  the  land  under  the  me- 
chanic's lien  law,  and  that  the  failure  of  the  claimant  to 
issue  a  summons  upon  the  first  claim  within  four  months 
'^^*  from  the  date  of  the  last  work  done  or  materials  furnished 
discharged  the  land  and  buildings  from  the  lien. 

The  pith  of  the  argument  is  presented  in  the  form  of  the 
following  dilemma:  "The  first  lien  claim  filed  was  either  a 
nullity  because  of  fatal  defects,  or  it  was  such  a  claim  as 
could  be  perfected  by  amendment.  If  it  was  fatally  defcL'tive 
undor  the  terms  of  the  act,  the  right  to  lien  was  destroyed, 
and  if  not  fatally  defective,  tlien  the  failure  to  issue  a  sum- 
mons within  the  period  of  four  months,  and  indorse  tlie  same 
upon  the  lien  claim,  operated  under  the  terms  of  tlie  act  to 
discharge  the  lien." 

We  do  not  find  it  necessary  to  consider  the  question  whether 
the  statement  of  the  name  of  the  Knickerbocker  Sugar  Re- 
fining Company,  as  owner,  in  the  first  lien  claim  was  such  a 
defect  as  rendered  it  a  nullity  for  all  purposes,  or  whether  on 
the  contrar}^  the  justice  of  the  supreme  court  to  whom  appli- 
cation for  amendment  was  made  ought  to  have  treated  the 
claim  as  amendable  by  the  substitution  of  the  name  of  the 
Empire  Sugar  Refining  Company  in  the  place  of  the  KnieK'cr- 
bocker  Sugar  Refining  Company,  as  owner.  That  amendment 
having  been  refused,  and  the  order  amending  it  not  having 
been  reviewed,  it  seems  to  be  res  ad  judicata,  for  the  purposes 
of  this  case,  that  the  first  lien  claim  was  not  amendable  in  tlie 
respect  indicated. 

Hut  whether  so  or  not.  the  first  lien  claim,  remninina".  as  it 
does,  unamended,  is  certainly  a  nullity,  so  far  as  any  efi"('et 
upon  the  estate  or  interest  of  the  present  owner  and  mort- 
gauee  in  the  lands  is  concerned.  The  mechanic's  lien  law 
enforces  the  lien  only  as  against  the  interests  of  owners  named 
in  the  claim  and  those  claiming  under  them  by  subsequent 
conveyance  or  the  like. 

And  because  the  present  owner  and  mortgac'ee  are  not  at  all 
bound  by  the  first  lien  claim,  they  can.  for  tiiat  very  reason. 
derive  no  benefit  therefrcm.  As  to  them  it  is  res  inter  alios 
acta,  being  simply  a  futile  attempt  to  enforce  a  lien  against 
an  interest  in  the  land  that  had  already  bt-eii  extinguished. 

There  is  nothing  occult  or  mysterious  about  an  action  upon 
a  mechanic's  lien  claim.  So  far  as  the  builder  or  party  cnn- 
traeting  ^^^  the  debt  is  concerned,  it  is  an  ordir.ary  action  in 
personam.  Combined  with  it,  however,  is  an  action  (puis;  in 
rem  to  establish  and  enforce  a  lien  upon  certain  defined  ini-T- 
ests  in  the  building  and  land  in  question:  Culver  v.  Lii-!  er- 
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man,  69  N.  J.  L.  341,  55  Atl.  812;  Smith  v.  Colloty,  69  N.  J. 
L.  365,  55  Atl.  805. 

The  object  of  requiring  the  lien  claim  to  be  filed  in  the 
county  clerk's  office  is  to  give  notice  to  the  parties  upon  whose 
interest  the  lien  is  to  be  claimed,  and  to  other  parties  claiming 
under  them.  The  statute  merely  requires  that  the  claimant 
shall  specify  in  his  claim  "the  name  of  the  owner  or  owners 
of  the  land  or  of  the  estate  therein  on  which  the  lien  is 
claimed":  See  Edwards  v.  Derrickson,  28  N.  J.  L.  39.  The 
claimant  cannot,  without  amendment,  bind  any  other  estate 
or  interest  than  that  of  the  person  or  persons  named  in  the 
claim  as  owner  or  owners,  but  there  is  nothing  in  the  letter 
or  spirit  of  the  act  that  renders  an  error  made  in  stating 
the  name  of  the  owner  fatal  to  a  subsequent  attempt,  either 
by  way  of  amendment  or  by  the  filing  of  a  separate  claim,  to 
reach  estates  or  interests  in  the  land  owned  by  parties  other 
than  him  who  was  named  as  owner  in  the  claim  first  filed. 

In  our  view,  therefore,  it  is  of  no  legitimate  concern  to  the 
present  plaintiffs  in  error  whether  a  lien  claim  was  filed  prior 
to  the  claim  upon  which  the  present  action  is  based,  so  long  as 
there  was  no  attempt  in  the  former  claim  to  affect  their  inter- 
ests in  the  land. 

Moreover,  there  was  no  plea  (if  such  were  permissible)  that 
the  right  of  lien  as  against  the  present  owner  was  destroyed 
by  the  previous  action  of  the  claimant.  The  statute  (Pamph- 
let Laws  1898,  p.  548,  sec.  24)  limits  the  defenses  that  may 
be  made  by  owner  and  mortgagee.  After  permitting  them 
to  have  any  defense  or  plea  to  the  action  that  might  be 
had  b}''  the  builder  to  any  action  upon  his  contract  without 
this  act,  it  proceeds  as  follows:  "And  in  addition  thereto  the 
owner  or  mortgagee  may  plead  that  said  building  or  land 
are  not  liable  to  said  debt,  and  in  such  case  it  sliall  be  neces- 
sary for  the  plaintiff,  to  entitle  him  to  judgment  against  the 
building  and  lands,  to  prove  that  the  provisions  of  this  act 
requisite  to  constitute  ^^'^  such  lien  have  been  complird  witii. 
and  any  defendant  m.ortgagee  may  have  a  further  plea  that 
said  lien  claim  is  subject  to  such  moi'tgagee's  lien,  and  the 
judgment  in  such  case  shall  determine  the  priority  of  the 
liens  of  the  plaintiff  and  each  of  said  dofondaiit.s." 

The  plea  of  the  present  plaintiffs  in  error  that  the  said 
building  and  lands  were  not  liable  simply  imposed  upon  the 
claimant  the  burden  of  establishing  that,  as  against  their  in- 
terests in  the  building  and  lands,  the  provisions  of  the  r.^t 
requisite  to  constitute  the  lien  had  been  complied  Avith.  Thnt 
they  were  complied  with  is  admitted,  and  the  only  defense 
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asserted  is  that  the  claimant  had  previously  attempted,  with- 
out success,  to  establish  a  lien  against  the  supposed  interest  of 
another  party  in  the  same  land.  In  our  opinion,  the  act 
recognizes  no  right  to  invoke  such  a  defense. 

Previous  decisions  in  the  courts  of  this  state  have  no  close 
bearing  upon  the  question  now  determined.  Derrickson  v. 
Edwards,  29  N.  J.  L.  468,  80  Am.  Dec.  220,  held  the  lien 
claim  not  amendable.  This  decision,  however,  was  prior  to 
the  enactment  of  the  section  permitting  such  amendment. 
This  section  first  appeared  in  the  revision  of  1874:  Rev.  1877, 
p.  671,  sec.  14;  Gen.  Stats.,  p.  2065,  sec.  14.  See  Vreeland 
V.  Bramhall,  39  N.  J.  L.  1 ;  James  v.  Van  Horn,  39  N.  J.  L. 
353.  In  Bartley  v.  Smith  (1881),  43  N.  J.  L.  321,  the  su- 
preme court  advised  the  circuit  court  to  refuse  an  applica- 
tion first  made  at  the  trial  to  amend  a  lieu  claim  with  respect 
to  the  name  of  the  builder  (the  party  who  contracted  the 
debt),  when  the  claimant,  with  full  knowledge  of  the  facts, 
had  named  as  builder  a  party  other  than  him  with  whom 
he  had  contracted,  it  appearing  that  the  party  sued  as 
builder  had  paid  the  greater  part  of  what  was  due  from 
him  to  plaintiff's  debtor.  In  Wheeler  v.  Almond  (1884), 
46  N.  J.  L.  161,  the  supreme  court  held  that  the  power  of 
amendment  does  not  enable  the  court  to  restore  a  lien  when 
it  has  been  discharged  by  the  express  terms  of  the  statute  for 
noncompliance  with  statutory  requirements,  and  that  when  a 
claimant  has  been  notified  by  the  owner  to  sue  within  the 
limited  time  prescribed  by  the  statute,  he  cannot  escape  the 
obligation  arising  from  the  notice  by  thereafter  '^^'^  filing  a 
new  claim  for  the  same  debt.  In  American  Brick  Co.  v. 
Drink-house  (1896),  59  N.  J.  L.  462,  36  Atl.  1034,  this  court 
held  that  the  power  of  amending  the  lien  claim  continues  up 
to  the  time  of  entering  judgment,  and  that  it  may  be  amended 
oven  after  the  time  for  filing  a  new  claim  has  expired,  pro- 
vided the  amendment  does  not  enlarge  the  claim  either  in  the 
amount  of  the  debt,  in  the  estate  to  be  charged  or  in  the 
persons  to  be  affected.  There  was  no  intimation  that  an  en- 
larging amendment  might  not  be  permitted  or  a  new  claim 
filed  within  the  time  allowed  by  the  act  for  the  filing  of  such 
a  claim. 

In  other  jurisdictions  it  is  generally  recognized  that  the 
filing  of  a  defective  lien  claim  does  not  exhaust  the  claimant's 
rights:  Boisot  on  IMechanies'  Liens,  sec.  504.  and  cases  cited; 
20  Am.  &  Eng.  Ency.  of  Law.  2d  ed..  439,  and  cases  cited. 

The  judgment  under  review  should  be  aflirmed. 

Am.  St.  liep.,  Vol.  127 — 52 
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'A  Notice  of  a  Claim  for  a  Mechanic's  Lien  cannot,  according  to  some 
authorities,  be  amended  or  reformed:  Madera  Flume  etc.  Co.  v. 
Kendall,  120  Cal.  182,  65  Am.  St.  Rep.  177;  Fernandez  v.  Burleson, 
110  Cal.  164,  52  Am.  St.  Rep,  75.  An  essential  averment  omitted 
from  the  notice  of  a  mechanic's  lien  cannot,  in  an  action  to  foreclose 
the  lien,  be  supplied  by  averments  in  the  complaint  or  by  extrinsic 
evidence:  Morrison  v.  Willard,  17  Utah,  306,  70  Am.  St.  Eep.  784. 


MYERS  V.  MYERS. 

[75  N.  J.  L.  610,  68  Atl.  82.] 

EVIDENCE — Declarations  of  Colegatee. — In  an  action  of  eject- 
ment brought  by  an  heir  against  a  devisee  as  sole  defendant,  it  was 
claimed  by  the  plaintiff  that  the  will  under  which  the  defendant 
claimed  the  property  in  dispute  was  a  nullity,  for  the  reason  that 
the  testator  was  unduly  influenced  to  execute  it  by  one  S.  R.  G.  M., 
the  wife  of  the  testator,  the  mother  of  the  defendant  and  a  legatee 
named  in  the  will.  Held,  that  evidence  that  certain  declarations 
were  made  by  S.  R.  G.  M.  at  various  times,  tending  to  show  her 
efforts  to  unduly  induce  the  testator  to  execute  the  will,  was  not 
admissible,     (p.  821.) 

(Syllabus  by  the   court.) 

"William  T.  Boyle,  Howard  Carrow  and  R.  0.  Moon,  for  the 
plaintiff  in  error. 

Matthew  Jefferson  and  John  W.  Wescott,  for  the  defendant 
in  error, 

^^^  REED,  J,  This  is  an  action  of  ejectment  brought  by 
the  son  and  heir  of  Charles  Myers,  deceased,  against  the  de- 
fendant, another  son  of  the  said  Charles  Myers  by  a  different 
mother,  to  recover  the  possession  of  a  tract  of  land  devised  to 
the  defendant  by  a  paper  purporting  to  be  the  last  will  of  the 
said  Charles  Myers. 

*^^^  On  the  trial  the  plaintiff  proved  that  Charles  ^Myers 
died  seised  of  the  locus  in  quo ;  that  the  plaintiff  was  one  of 
his  heirs,  and  that  the  defendant  was  in  possession. 

The  defendant  then  offered  a  paper  as  the  last  will  of 
Charles  jNIyei-s,  in  which  will  the  defendant  was  named  as  the 
sole  devisee  of  the  property  in  dispute. 

The  reply  to  this  Avas  an  attack  upon  the  validity  of  this 
instrument  upon  the  two  grounds — firstly,  tliat  the  paper 
was  not  executed  in  accordance  with  the  statutory  formalities, 
and  secondly,  that  it  was  the  i~»roduct  of  undue  influence  exer- 
cised upon  the  testator  by  Sallie  R.  G.  Myers,  his  then  wife, 
and  mother  of  the  defendant. 
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Sallic  R.  Cx.  Mj'ers  was  dead  when  the  cause  was  tried.  As 
is  perceived,  the  single  issue  tried  was  will  or  no  will,  and  the 
single  defendant  was  Charles  G.  IMyers. 

Upon  the  question  of  undue  influence  the  plaintiff's  testi- 
mony consisted  substantially  of  declarations  said  to  have  been 
made  to  various  persons  by  Sallie  R.  G.  Myers  during  a  period 
ranging  from  sixteen  years  before  the  execution  of  the  will 
down  to  and  after  the  decease  of  the  testator.  These  declara- 
tions covered  a  wide  field.  .  They  included  declarations  tend- 
ing to  show  the  hostility  of  Sallie  R.  G.  Myers  to  her  step- 
children, the  children  of  the  testator  by  a  former  wife,  as 
tending  to  show  how  the  declarant  had  induced  the  testator 
to  marry  her;  as  tending  to  show  her  remorse  for  something 
she  had  done ;  as  tending  to  show  that  she  had  persuaded  one 
of  the  children  to  withdraw  a  caveat  filed  against  the  pro- 
bating of  the  will,  and  other  declarations  supposed  to  have 
a  bearing  upon  the  likelihood  of  the  declarant  having  a  mo- 
tive and  being  in  the  mood  to  exert  her  power  over  the  tes- 
tator in  favor  of  her  own  child,  the  defending  devisee. 

A  discussion  respecting  the  remoteness  of  time  from  the 
date  of  the  execution  of  the  will  at  which  some  of  these  declara- 
tions were  made,  or  respecting  the  relevancy  of  many  of  the 
declarations,  if  otherwise  admissible,  would  be  utterly  un- 
profitable. 

These  declarations  in  their  entire  scope  were  purely  hear- 
say and  unincluded  in  any  exception  to  the  rule  which  ex- 
cludes ^^^  such  testimony  from  any  place  in  a  trial  of  a 
cause  under  our  system  of  procedure. 

As  already  remarked,  the  only  defendant  was  Charles  G. 
Myers.  The  declarations  of  Sallie  R.  G.  Myers  were  not  those 
of  a  party  to  the  suit,  nor  was  she  privy  in  interest  with  the 
defendant.  Neither  were  they  parts  of  the  res  gestae,  namely, 
declarations  accompanying  an  act  relevant  to  the  is.sue. 
Neither  were  they  admissible  as  declarations  made  by  a  person 
since  deceased  against  her  own  j^ecuniary  or  proprietary  in- 
terest. She  was,  it  is  true,  a  beneficiary  under  the  will,  but 
her  interest  jure  mariti  in  case  of  the  intestacy  of  her  husband 
was  such  as  to  render  it  impossible  to  show  that  any  declara- 
tion she  made  adverse  to  the  validity  of  the  will  was  made 
against  her  own  pecuniary  interest,  either  at  the  time  the 
declarations  were  made,  as  they  must  have  been  to  be  ad- 
missible, or  at  any  other  time. 

It  is,  of  course,  manifest  that  these  declarations  did  not 
come  within  any  other  exception  enumerated  in  the  books  on 
evidence  and  briefly  stated  by  Jessel,  M.  R.,  in  Sugdeu  v.  Lord 
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St.  Leanards,  L.  R.  1  P.  D.  154,  and  repeated  by  Justice 
Dixon  in  Rusling  v.  Rusling,  36  N.  J.  Eq.  603. 

Not  only  were  these  declarations  not  admissible  on  any  of 
the  grounds  already  stated,  but  they  were  equally  inadmissible 
as  admissions  of  a  legatee  or  devisee  named  in  the  will. 
"Where  a  legatee  or  devisee,  so  named,  is  the  sole  party  defend- 
ing the  validity  of  the  instrument  under  which  he  claims,  his 
admissions  are  admissible  against  himself  as  are  those  of  any 
other  party:  Egbers  v.  Egbers,  177  111.  82,  52  N.  E.  285. 

And  so  are  the  declarations  of  one  in  privity  with  such  a 
defendant :  Wallis  v.  Luhring,  134  Ind.  447,  34  N.  E.  231. 

It  is  true  that  where  an  action  involves  joint  interests,  the 
admissions  of  one  party  so  jointly  interested  may  be  used 
against  both.  Sallie  R.  G.  Myers  and  Charles  Myers,  how- 
ever, had  no  joint  interest  in  the  subject  matter  of  the  devise 
in  question,  nor  indeed  in  any  other  devise  or  legacy.  In 
Shailer  v.  Bumstead,  99  Mass.  112,  it  was  said:  "Devisees 
and  legatees  have  not  that  joint  interest  in  a  will  which  will 
make  the  admissions  of  one,  though  he  be  a  party  ®^^  appel- 
lant or  appellee  from  the  decree  of  the  probate  court  allow- 
ing the  will,  admissible  against  the  other  legatees." 

Sallie  R.  G.  Myers  was  not  even  a  party  to  the  record  in 
this  case. 

It  is  to  be  kept  in  mind  that  the  question  of  the  admissi- 
bility of  the  declarations  of  Sallie  R.  G.  Myers  in  this  case 
radically  differs  from  a  question  concerning  the  admissibility 
of  the  declarations  of  a  legatee  or  devisee  when  offered  in  a 
probate  contest.  The  judgment  in  the  present  action  binds 
only  the  parties  to  the  suit  and  affects  only  the  property  in 
dispute.  As  to  all  other  parties,  and  respecting  all  other  prop- 
erty, the  provisions  of  the  will  would  stand  unimpaired  by 
the  judgment.  But  in  a  contest  respecting  the  probate  of  a 
will  all  persons  interested  are,  in  some  shape,  parties.  These 
parties  may,  all  but  one,  be  ranged  on  one  side,  and  that  one 
upon  the  other  side,  or  they  may  be  divided  into  groups  which 
represent  opposite  interests.  Now,  where  there  is  but  one 
party  whose  position  is  such  that  his  interest  alone  will  be 
affected  by  his  admissions,  his  admissions  are  admissible. 
Where,  however,  there  are  more  than  one  legatee  or  devisee 
supporting  the  same  interests,  and  where,  therefore,  the 
declarations  of  any  one  must  att'ect  the  interests  of  every  other 
one  of  the  group,  there  is  some  contrariety  of  judicial  views 
respeetintr  the  declarations  of  any  one.  There  are  cases  hold- 
ing that  the  admissions  of  any  one  of  such  a  group  of  legatees 
or  devisees  is  admissible  against  himself,  but  not  against  the 
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others.  But  the  great  weight  of  judicial  sentiment  is  tliat 
inasmuch  as  a  will  on  such  a  proceeding  cannot  be  proved  as 
to  one  and  rejected  a.s  to  the  others,  but  must  stand  or  fall 
as  to  all,  therefore  the  declaration  of  none  will  be  received,  the 
irround  for  tlie  rejection  being  that  the  declaration  of  one 
cannot  be  received  without  prejudice  to  the  rights  of  the 
others:  Orm.sby  v.  Webb,  134  U.  S.  47,  10  Sup.  Ct.  Rep.  478, 
33  L.  ed.  805;  Matter  of  Kennedy,  1G7  X.  Y.  163,  60  N.  E. 
442;  Shailer  v.  Biinistead.  99  Ma<-'.s.  112;  Carpenter's  Ap- 
peal, 74  Conn.  431,  51  Atl.  12G ;  Roller  v.  Kling,  150  Ind. 
159,  49  N.  E.  948;  Ileitrieh  v.  Ilertrich,  114  Iowa,  643,  89 
Am.  St.  Rep.  389,  87  X.  W.  G89 ;  Schierbaum  v.  Sehemrae, 
157  ]\ro.  1,  80  Am.  St.  Rep.  n04.  57  S.  W.  526;  Wood  v.  Car- 
penter, 166  Mo.  465,  66  S.  W.  172;  Walkup  v.  Pratt,  5  liar. 
&  J.  51. 

*^***  I\rr.  Under]] ill  sums  up  the  conclusions  to  be  drawn 
from  the  authorities  as  follows:  "The  admission  of  a  legatee 
is  evidence  against  the  will  where  he  is  the  sole  beneficiary 
under  it.  But  the  interest  of  legatees  under  a  will  are  sev- 
eral, not  general.  Each  claims  independently  of  the  others, 
and  his  interest  should  not  be  affected  by  the  sole  acts  or 
declarations  of  the  other  legatees":  Underbill  on  Wills,  sec. 
163. 

The  situation  presented  in  the  present  case,  however,  calls 
for  no  expression  of  oi)inion  on  the  question  last  mentioned. 
In  the  present  case  Sallie  R.  G.  ]\Iyers  was  not  a  party  to  the 
suit,  and  in  no  view  were  her  declarations  admissible  against 
the  defendant. 

The  judgment  should  be  reversed. 


Tlw  DerJaratinnn  of  One  Devisee  or  Lee/atee  are  ordinarily  inadmissible 
ngainst  his  colognteo  or  oodovisee:  Hertrich  v.  Uertrich,  11-i  Iowa, 
()43,  S9  Am.  St.  Kep.  389;  iSehierbaum  v.  Scliemme,  157  Mo.  1,  8l) 
Am.  St.  Eep.  604. 
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AMERICAN  SODA  FOUNTAIN  COMPANY  v.  STOLZEN- 

BACH. 

[75  N.  J.  L.  721,  68  Atl.  1078.] 

CHATTEL  MORTGAGES — Substantial  Compliance  with  Stat- 
ute.— Instruments  so  common  in  the  course  of  transactions  by  the 
laity  as  chattel  mortgages  should  be  sustained  whenever  there  is  an 
honest  and  substantial  compliance  with  the  statute  in  executing  them. 
Criticism  directed  to  matters  of  artifice  rather  than  to  those  of  sub- 
stance ought  not  to  prevail.     (By  the  editor.)      (p.  824.) 

CHATTEL  MOETGAGE.— An  Affidavit  of  Consideration,  an- 
nexed to  a  chattel  mortgage  securing  the  payment  of  notes  given  as 
the  purchase  price  of  a  soda  fountain  apparatus,  which  states  that 
the  consideration  is  the  apparatus,  describing  it,  is  a  substantial 
compliance  with  the  statute  (Pamphlet  Laws  1902,  p.  487)  in  this 
respect,     (p.  824.) 

CORPORATION — Acting  in  Chief  or  by  Agent. — A  corpora- 
tion, in  common  with  a  natural  person,  may  act  either  in  chief  or  by 
an  agent.  In  the  former  case,  being  an  artificial  person,  it  can  act 
only  through  the  office  of  some  natural  person  who  is,  on  this  ac- 
count, called  its  officer,  and  who,  being  thus  inherent  in  such  artificial 
person,  is  not  as  regards  it  an  alias  or  other  person,  and  hence  is  not 
its  agent  within  the  meaning  of  the  maxim,  "Qui  facit  per  alium 
facit  per  se."  A  statute  that  authorizes  the  doing  of  a  certain  act 
by  a  corporation  or  by  its  agent  should  be  given  effect  by  permitting 
the  corporation  to  act  either  per  se  through  its  officer  or  per  alium 
through  its  agent,      (p.  833.) 

CHATTEL  MORTGAGE— Affidavit  by  Corporation  of  Consider- 
ation.— Under  the  "Act  concerning  mortgages  on  chattels  (Revision 
of  1902),"  and  section  4  thereof  (Pamphlet  Laws  1902,  p.  487), 
where  a  corporation  is  the  holder  of  a  mortgage,  the  affidavit  of 
consideration  may  be  made  in  its  behalf  by  an  officer  thereof  acting 
under  the  authority  of  the  corporation  and  possessed  of  the  requisite 
knowledge  to  make  such  affidavit  as  the  law  prescribes.  Such  an 
affidavit  is,  in  legal  contemplation,  the  affidavit  of  the  corporation 
and  not  the  affidavit  of  an  agent  or  attorney,      (p.  833.) 

CHATTEL  MORTGAGE — Affidavit  of  Consideration  by  Cor- 
poration.— An  affidavit  of  consideration,  made  and  recited  to  be  made 
by  the  vice-president  of  the  corporate  holder  of  the  chattel  mortgage, 
was  thcr(>fore  the  affidavit  of  the  corporation,  and  valid  without 
allegation  of  specific  authority.  The  fact  appearing  that  the  affidavit 
was  made  by  such  officer  was  prima  facie  evidence  that  he  was  act- 
ing in  his  proper  ofllcial  capacity  and  by  authority.  The  allegations 
of  the  affidavit  were  sufficient  to  demonstrate  that  he  possessed  the 
requisite  knowledge  to   make   the   affidavit,      (p.  833.) 

(Syllabi  by  the   court   except  when  stated  to  be   by  the   editor.) 

Thompson  &  Cole,  for  the  plaintiiT  in  error. 

William  LI.  Clevenger,  for  the  defendant  in  error. 

''^^  DILL,  J.  The  American  Soda  Fountain  Company,  a 
New  Jer.soy  corporation,  sold  a  fountain  to  one  Bro^vnley, 
who  gave  his  notes  therefor  to  the  company,  secured  by  a 
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chattel  mortgage  upon  the  property,  which  was  duly  recorded. 
Subsequently,  a  judgment  creditor  of  the  mortgagor  seized  the 
property  in  the  mortgagor's  possession.  The  American  Soda 
Fountain  Company  thereupon  instituted  an  action  in  rei)levin, 
in  whicli  the  defendant  claimed  title  under  a  judgment,  exe- 
cution and  sheriff's  sale,  the  company,  in  opposition  to  this 
claim,  relying  upon  its  chattel  mortgage. 

The  case  was  tried  upon  stipulated  facts  on  the  tlieory  that, 
if  the  affidavit  to  the  chattel  mortgage  complied  with  the 
statute,  title  was  in  the  mortgagee,  the  x>laintitf  in  error  here. 

The  affidavit  was  as  follows: 

"County  of  Philadelphia, 
State  of  Pennsylvania, — ss. 

"Alfred  11.  Lippincott,  of  full  age,  being  duly  affirmed  ac- 
cording to  law,  saith  that  he  is  vice-president  of  American 
Soda  Fountain  Co.,  the  mortgagee  named  in  the  foregoing 
chattel  mortgage ;  that  the  true  consideration  thereof  is  for 
one  20  Syrup  6  Draught  'Penrose'  Soda  Water  Apparatus 
''-^  with  Mahogany  Top  and  Fountains,  One  Cherry  Ke- 
frigerator.  one  6  ft.  Oak  Sink  and  Sundries,  and  that  the 
amount  due  and  to  grow  due  thereon  is  tlie  sum  of  Two 
thousand  two  hundred  and  twenty-seven  dollars,  with  interest 
on  the  same  from  the  1st  day  of  August  A.  D.  1901,  which 
constitutes  its  interest  in  the  goods  and  chattels  mentioned  in 
the  schedule  thereunto  annexed. 

"A.  H.  LIPPINCOTT, 

"Vice-president. 

"AiTli-med  and  subscribed  to  before  me  this  twenty-third 
day  of  October,  1901.  DANIEL  S.  MANN, 

"Commissioner  of  Deeds  fur  New  Jersey." 

Admittedly  the  mortgage  in  question  is  void  as  to  the  de- 
fendant in  error  unless  it  had  "aiuiexed  thereto  an  affidavit 
or  ai'tirniation  made  and  subscribed  by  tlie  holder  of  said 
mortgage,  his  agent  or  attorney,  stating  the  consideration  of 
said  mortgage  and  as  nearly  as  possible  the  amount  due  and  to 
grow  due  thereon":  Chattel  ^Mortgage  Act  (Pami)hlet  Laws 
1902,  p.  487,  sec.  4). 

The  court  below  held  the  mortgage  void  as  to  creditors,  on 
the  ground,  first,  that  this  affidavit  did  not  state  the  true 
consideration;  and,  second,  because  it  was  verified  by  the  vice- 
president  as  such,  and  did  not  rci-ite  tliat  he  was  the  agent 
or  attorney  of  the  company  and  spceilically  authorized  to 
make  it. 


824         American  State  Reports,  Vol.  127.     [New  Jersey, 

As  to  each  of  these  grounds  we  think  the  decision  of  the 
trial  judge  was  erroneous. 

In  the  absence  of  fraud,  instruments  so  common  in  the 
course  of  commercial  transactions  by  the  laity  should  be  sus- 
tained whenever  there  is  an  honest  and  substantial  compliance 
with  the  statute.  Criticisms  directed  to  matters  of  artifice, 
rather  than  to  those  of  substance,  ought  not  to  prevail:  Kelly 
V.  Calhoun,  95  U.  S.  710,  24  L.  ed.  544. 

As  to  the  consideration,  the  criticism  is  that  the  affidavit 
states  that  the  consideration  was  the  property,  whereas  it 
''^"*  should  have  stated  that  it  was  the  price  of  the  property. 
This  objection  is,  we  think,  captious,  and  does  not  go  to  the 
substance  of  the  transaction  stated. 

Strictly  speaking,  the  consideration  was  neither  the  prop- 
erty nor  the  price,  but  was  '.'the  delivery  of  the  apparatus 
with  the  right  to  acquire  title":  American  Soda  Fountain 
Co.  V.  Vaughn,  69  N.  J.  L.  582,  55  Atl.  54.  The  statement  of 
the  affidavit,  while  not  artificially  beyond  criticism,  is  a  sub- 
stantial compliance  with  the  statute. 

A  similar  question  was  before  this  court  in  1891  as  to 
whether  the  consideration  was  truly  stated  in  an  affidavit 
upon  which  a  judgment  by  confession  had  been  entered. 

The  statute  there  under  review  was  quite  similar  in  pur- 
pose and  intent  to  the  section  of  the  chattel  mortgage  act 
before  us. 

The  facts  were  that  upon  a  sale  of  lumber  the  vendee  had 
given  certain  notes  secured  by  a  bond  with  a  warrant  to 
enter  judgment  thereon  by  confession.  The  affidavit  on 
which  the  judgment  was  entered,  which  stated  that  the  con- 
sideration of  the  bond  was  lumber,  was  held  good,  Mr.  Jus- 
tice Garrison,  in  the  circuit  court  (Strong  v.  Gaskill,  59  Atl. 
339),  saying:  "If  the  affidavit  state  the  consideration  by 
giving  truthfully  the  substance  of  the  transaction,  a  judg- 
ment entered  for  an  honest  demand  for  an  actual  indebted- 
ness, and  without  fraudulent  purpose,  will  not  be  open  to 
the  attack  of  other  creditors  merely  because  the  affidavit 
is  inartificially  drawn." 

This  ease,  which  was  affirmed  upon  the  opinion  of  Justice 
Garrison  in  the  court  below  (Strong  v.  Gaskill.  53  X.  J.  L. 
6Go.  25  Atl.  19),  is,  in  principle,  directly  opposed  to  the  con- 
tention of  the  defendant  in  error. 

The  affidavit  before  us  is  in  like  sense  a  substantial  com- 
pliance with  the  statutory  requirement:  Douglas  v.  Will- 
iams   (N.  J.  Eq.),  48  Atl.  222;  Camden  Safe  Deposit  Co.  v. 
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Burlington  Carpet  Co.  (N.  J.  Eq.)  33  Atl.  479— both  cases  in 
the  court  of  chancery. 

The  second  ground  of  attack  of  the  defendant  in  error  rests 
on  two  premises: 

The  first,  that  when  a  statutory  affidavit  is  made  by  an 
agent  or  by  an  attorney  specially  appointed,  the  affidavit  must 
''^^  demonstrate  by  recitation  that  the  affiant  is  in  fact  such 
agent  or  attorney,  is  duly  appointed,  and  that,  in  the  makinij 
of  the  affiidavit,  he  is  acting  within  the  scope  of  his  authority. 

The  second,  that  a  corporation  cannot  make  such  an  affi- 
davit per  se,  but  only  per  aliura  by  an  agent  or  by  an  attor- 
ney. 

Resting  upon  these  premises  the  defendant  in  error  urgos 
that  the  affidavit  of  consideration  in  this  case,  reciting  that 
the  affiant  is  the  vice-president  of  the  corporation,  the  holder 
of  the  mortgage,  is  a  nullity,  and  that  therefore  the  mortgage 
is  void  as  against  creditors. 

His  points  are:  First,  that  the  vice-president,  as  such, 
virtute  officii  has  no  authority,  prima  facie,  to  act  for  the  cor- 
poration in  this  matter;  in  other  words,  that  our  corporation 
statute  does  not  in  express  terms  name  the  vice-president  as 
a  statutory  officer  and  does  not  define  his  powers;  second,  the 
first  proposition  being  correct,  that  the  affidavit  of  an  officer 
comes  within  the  rule  above  cited  as  to  the  requisites  of  an 
affidavit  by  an  attorney  or  agent,  and  should  have  set  forth 
that  the  affiant  was  the  agent  or  attorney  of  the  corporation, 
was  duly  appointed  and  was  acting  under  corporate  authority. 

Assuming,  but  not  deciding,  that  the  requirements  as  to  an 
affidavit  made  by  an  attorney  or  agent  are  as  stated  in  the 
first  premise,  if  the  effect  of  the  statute  under  consideration 
was  to  limit  the  class  of  persons  by  whom  the  affidavit  miglit 
be  made  to  agents  and  attorneys  of  the  holder,  there  would  be 
more  force  in  the  criticism  of  the  defendant  in  error. 

On  the  contrary,  the  statute  specifically  provides  that  the 
affidavit  is  to  be  made  by  the  "holder"  of  the  mortgage,  add- 
ing in  the  alternative  "his  agent  or  attorney."  Inasmuch  as 
a  corporation  may  be  a  holder  of  a  chattel  mortgage,  a  judi- 
cial decision  that  as  such  holder  it  may  makq  the  affidavit 
only  by  an  agent  or  attorney  specially  appointed  would  rest 
either  upon  the  denial  of  the  right  of  a  corporation  to  be  a 
holder  within  the  meaning  of  and  entitled  to  the  benefits  of 
the  statute,  or  else  upon  the  assumed  right  of  the  court  to 
nullify  one  of  the  three  modes  by  which  the  legislature  has 
allowed  the  affidavit  to  be  made.  There  is,  however,  no 
necessity  for  assuming  either    of    these    untenable  positions. 
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A  corporation  ''^^  may  be  a  holder  of  a  chattel  mortgage 
and  may  make  this  statutory  affidavit,  as  such  holder,  through 
its  administrative  officers,  or  it  may  make  it  by  a  duly  author- 
ized agent  or  by  its  attorney. 

The  fallacy  of  the  argument  of  the  defendant  in  error  is 
that  it  fails  to  note  the  distinction  between  a  corporate  act, 
performed  through  the  intermediation  of  a  person  specially 
empowered  to  act  as  its  agent  or  its  attorney,  and  a  like  act 
done  immediately  by  the  corporation  through  its  own  admin- 
istrative officers,  its  inherent  agencies.  The  right  of  an  arti- 
ficial person  to  empower  and  employ  agents  or  attorneys  is 
identical  with  that  of  a  natural  person — each  is  governed 
alike  by  the  law  of  principal  and  agent. 

The  fundamental  difference  between  the  natural  and  the 
artificial  person  is  that  the  latter,  even  when  not  acting  as  a 
principal  through  the  intermediation  of  an  agent,  acts  through 
some  agency,  inherent  in  its  corporate  form. 

Normally  such  agency  inheres  in  the  natural  persons  who 
hold  and  administer  the  offices  of  the  corporation. 

The  analogy  of  a  natural  body  having  a  head  and  members 
holds  good  in  the  case  of  the  artificial  body,  the  common  and 
declared  law  recognizing  that  the  officers  are  the  means,  the 
hands,  the  head,  by  which  corporations  normally  act:  Bank 
of  Toronto  v.  McDougall,  15  U.  C.  C.  P.  475,  482. 

The  very  word  "officer"  has  this  precise  meaning.  Webster 
gives  the  etymology  of  the  words  as  "ops"  (help),  and 
"facere"  (to  do  or  act).  Hence  when  a  corporation  does  not 
go  outside  of  its  corporate  machinery  and  capacity  in  doing  a 
corporate  act,  it  is  a  confusion  of  terms  and  of  ideas  to  say 
that  it  is  acting  through  an  agent  when  the  fact  is  that  it  is 
acting  through  an  agency,  and  in  chief.  This  distinction  is 
not  merely  verl)al,  and  hence  trivial,  but,  on  the  contrary, 
marlcs  the  wide  diff'erence  that  exists  between  acting  for  one's 
self  by  an  inherent  faculty  and  the  employment  of  another 
person  to  act  for  one  and  in  one's  stead. 

In  this,  as  in  all  cases,  loose  terminology  implies  and  con- 
duces to  loose  reasoning.  The  maxim,  "Qui  fncit  per  alium 
~-'  facit  per  se,"  reqiiir(>s  and  should  be  applied  only  when 
the  agent,  the  alius,  is  not  the  principal  aet.iig  for  himself. 

Tliat  a  corporatinn  does  and  may  so  act  was  expressly  de- 
clared by  Chief  Justice  lloriiblower  in  1834  (New  Brunswiek 
Steanil)('at  etc.  Co.  v.  Baldwin,  14  N.  J.  L.  440),  and  by  Chief 
Justice  Ewiiig  in  1829  (Trenton  Banking  Co.  v.  Ilaverstick, 
11  N.  J.  L.  171),  and  their  declarations  have  become  the  leail- 
ing  cases  upon  this  question. 
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So,  in  Hopper  v.  Lovejoy,  47  N.  J.  Eq.  573,  21  Atl.  298. 
12  L.  R.  A.  588,  this  court  declared  that  "in  the  eye  of  the 
law"  the  acknowledgment  annexed  to  a  chattel  mortgage  made 
by  an  ollfieer  of  the  grantor  was  the  acknowledgment  of  the 
grantor  itself,  as  distinguished  from  the  act  of  an  agent  or 
attorney. 

The  rule  laid  down  by  Chief  Justice  Ilornblower,  that  "an 
allidavit  made  by  the  president',  secretary  or  other  i)ropcr 
officer  or  agent  of  a  corporation,  where  the  corporation  is  a 
party  to  the  suit,  is,  in  legal  contemplation,  an  affidavit  made 
by  the  party,"  has  stood  unchallenged  since  1834. 

The  doctrine  has  been  reaffirmed  in  the  well-reasoned  opin- 
ions in  other  jurisdictions,  and  in  many  instances  these  early 
decisions  of  our  supreme  court  are  cited  as  leading  cases: 
Shaft  V.  Phoenix  Mutual  Life  Ins.  Co.,  67  N.  Y.  544,  23  Am. 
Rep.  138. 

The  Canadian  courts  in  1864  declared  for  this  principle, 
and  in  a  case  upon  all-fours  with  the  case  here. 

The  issue  there,  as  in  the  present  case,  was  as  to  the  validity 
of  "the  affidavit  of  bona  fides"  of  a  chattel  mortgage  made  by 
one  of  the  officers  of  the  corporation,  in  which  affidavit  tliere 
was  neither  a  recital  of  specific  authority  nor  a  statement  that 
the  officer  was  the  agent  of  the  corporation,  nor  was  there  any 
evidence,  statutory  or  otherwise,  that  the  officer  virtute  officii 
had  power  to  bind  the  corporation.  ^Moreover,  the  statutes  of 
Canada  at  that  time  required  that  where  such  an  affidavit  was 
made  by  the  agent  or  attorney  of  the  corporation  it  must  be 
accompanied  by  proof  of  authority.  The  question  here  was 
thus  S(iuarely  presented  and  decided. 

Chief  Justice  Richards  held  that  when  the  officer  made  the 
affidavit  he  did  not  act  as  an  agent.  He  said  that  the  offiesn* 
was  "exercising  the  corporate  powers  of  the  institution  in  tlie 
'•'■^'^  only  way  in  which  they  can  be  exercised  at  all.  He  acts 
directly  and  in  chief,  and  not  by  delegation."  He  added  tliat 
the  affidavit  "may  properly  be  considered  as  the  affidavit  of 
the  mortgagee,  made  in  the  only  way  the  niorti^auee  coiiM 
make  the  ;i."!idavit,  namely,  through  its  administrative  officer"': 
Bank  of  Toronto  v.  :\[eDougall,  15  U.  C.  C.  l\  475. 

Among  the  authm'ities  in  other  jnrisdii-tions  are:  Sliaft  v. 
Phoenix  ^Mutual  Life  Ins.  Co.,  67  X.  Y.  544.  23  Am.  Rep.  !'■]■<■. 
Sumner  v.  Dalton,  58  N.  H.  21)5;  Yost  v.  CommeriMal  }>:\]\k 
of  Santa  Ana.  94  Cal.  494,  29  Pac.  S5S:  Alferit/.  v.  Seott.  l:]<i 
Cal.  474,  62  Pac.  475;  Commercial  Nat.  Bank  v.  Hut.'liivin. 
87  X.  C.  22.  As  to  the  office  of  vice-president',  see  tSmiili  v. 
Smith,  62  111.  493;  Sawyer  v.  Cox,  63  111.  130. 
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Similarly  the  rule  is  established  in  New  York  that  the 
verification  of  a  pleading  by  any  officer  of  a  corporation  is  the 
verification  of  the  corporation ;  that  because  an  officer  of  the 
corporation  acts  in  chief  and  not  by  delegation  in  making 
such  verification  he  is  neither  an  agent  nor  an  attorney,  nor 
within  the  rule  that  an  agent  or  attorney  must  state  his  au- 
thority and  the  sources  of  his  information  and  the  grounds 
of  his  belief.  "Such  verification,"  says  the  court,  "is  the 
verification  of  the  corporation  and  a  verification  by  the 
party":  American  Insulator  Co.  v.  Bankers'  etc.  Telegraph 
Co.,  13  Daly,  200;  Henry  v.  Brooklyn  Heights  R.  R.  Co.,  43 
Misc.  Rep.  589,  89  N.  Y.  Supp.  525. 

So,  in  Commercial  Nat.  Bank  v.  Hutchinson,  87  N.  C.  22, 
the  supreme  court  of  North  Carolina,  upon  like  reasoning, 
held  that  "the  verification  of  pleadings  by  an  officer  of  a 
corporation  is  the  verification  of  the  corporation  itself." 

The  English  decisions,  drawing  a  distinction  between  the 
act  of  an  administrative  officer  in  behalf  of  the  corporation 
and  the  act  of  the  corporation  by  an  attorney  or  agent,  hold, 
in  the  case  of  the  officer,  that  the  act  of  the  corporation  is 
per  se,  but  that  the  act  of  the  corporation  through  an  agent 
or  attorney  is  per  alium:  DefTell  v.  White  (18GG),  36  L.  J.  C. 
P.,  N.  S.,  25;  Shears  v.  Jacobs  (1866),  35  L.  J.  C.  P.,  pt.  2, 
241;  Penwarden  v.  Roberts  (1882),  51  L.  J.  C.  L.,  N.  S.,  pt. 
2,  312. 

''^^  Our  conclusion  that  the  affidavit  of  the  vice-president  is, 
prima  facie,  the  affidavit  of  the  corporation,  the  holder  of  the 
mortgage,  is  in  accord  with  the  reasoning  of  this  court  in 
Hopper  V.  Lovejoy,  47  N.  J.  Eq.  573,  21  Atl.  298,  12  L.  R.  A. 
588.  In  that  case  this  court  held  that  the  acknowledgment  of 
the  president  was  the  acknowledgment  of  the  corporation. 
The  commissioner  certified  that  there  personally  came  before 
him  James  II.  Ferguson,  "president  of  the  company,  whieh 
I  am  satisfied  is  the  grantor  in  the  within  indenture  named," 
etc. 

Justice  Dixon,  speaking  of  the  recording  act,  says:  "The 
act,  says  the  officer  taking  the  acknowledgment,  must  be  satis- 
fied that  tlie  person  executing  and  acknowledging  the  deed  is 
the  grantor  mentioned  in  it.  AYith  regard  to  corporate  deeds, 
he  must  therefore  be  satisfied  that  such  person  is,  in  the  eye 
of  the  law,  the  grantor  mentioned  in  it — that  is,  authorized 
to  represent  the  corporation  in  executing  and  acknowledging 
the  conveyance.  Being  so  satisfied,  he  accepts  the  acknowl- 
edgment of  tlie  representative  as  that  of  the  grantor  itself"; 
citing  with   approval  ]\lerrill  v.   Montgomery,   25   ]\Iieh.   73, 
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where  the  supreme  court  of  Michigan  held  that  the  acknowl- 
edgment by  the  cashier  was  the  act  of  the  bank. 

As  opposed  to  the  view  for  which  we  are  contending,  the 
case  of  North  Penn.  Iron  Co.  v.  Boyce,  71  N.  J.  L.  434,  58  Atl. 
1094,  in  our  supreme  court,  is  cited.  That  was  a  motion  to 
quash  a  writ  of  attachment  upon  the  ground  that  the  affidavit 
made  by  the  secretary  of  a  corporation  was  not  authorized. 

The  ground  of  that  decision,  however,  was  that  the  authority 
of  such  officer,  having  been  expressly  defined  and  limited  by 
the  then  existing  statute,  would  not,  in  the  face  of  such  limi- 
tation, be  extended  by  mere  implication. 

The  question  now  under  consideration  was  not  decided, 
and,  apparently,  not  considered — certainly  not  in  any  fashion 
commensurate  with  its  importance. 

If  that  opinion  be  cited  as  holding,  and  to  the  extent  that 
it  decides,  that  a  corporation  cannot  act  through  an  officer 
save  as  it  has  contracted  with  him  and  given  him  authority 
under  the  law  of  principal  and  agent,  or  that  an  adminis- 
trative officer  cannot  make,  in  behalf  of  the  corporation,  a 
'"^^^  statutory  affidavit  except  as  the  alius,  the  agent  of  the  cor- 
poration and  subject  to  the  rules  and  limitations  of  an  agent, 
then  it  is  repugnant  to  the  well-considered  opinions  ©f  the 
same  court  which  we  have  cited  with  approval  and  to  our  con- 
clusion here. 

In  the  light  of  this  fundamental  distinction  the  argument 
made  to  us  by  the  defendant  in  error  falls  far  short  of  the 
mark,  for  the  reason  that  it  is  addressed  wholly  to  the  law 
of  principal  and  agent,  and  not  at  all  to  the  corporate  law 
touching  official  function  and  agency. 

Thus  it  is  insisted  that  the  affidavit  upon  which  depends 
the  validity  of  the  chattel  mortgage  in  this  case  must  appear 
to  have  been  made  by  "the  holder  of  said  mortgage,  his  agent 
or  attorney";  that  the  vice-president  of  a  corporate  holder 
is  not,  by  virtue  of  his  office,  the  agent  of  the  corporate  holder 
for  the  purpose  of  making  such  an  affidavit,  and  hence  the  affi- 
davit is  a  nullity. 

It  is  also  insisted  that  the  affidavit  before  us  must,  if  made 
by  an  officer  of  the  corporation,  be  made  by  some  officer  specifi- 
cally named  in  and  whose  powers  are  created  by  statute,  and 
who  therefore  is,  under  the  statute,  virtute  oflicii,  the  attorney 
or  agent  of  the  corporation  and  spefitieally  authorized  to  make 
such  an  affidavit. 

The  affidavit  before  us.  it  is  said,  is  a  nonentity,  is  made  by 
a  stranger  to  the  record,  the  ariimiipnt  being  that  a  vice-jiresi- 
dent  is  not  an  officer  specifically  n;unt'd  by  statute,  although 
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included  under  the  provisions  of  our  statute  authorizing 
"other  officers,  agents  and  factors"  (Corporation  Act,  sec. 
14;  Pamphlet  Laws  1896,  p.  277)  ;  that  the  statement  in  the 
affidavit  that  the  affiant  is  the  vice-president  carries  with  it 
no  prima  facie  evidence  of  official  relationship  or  authority  of 
the  corporation ;  that  it  amounts  to  nothing  in  the  absence 
of  specific  language  that  he  is  the  agent  of  the  corporation 
and  was  precedently  authorized  to  make  the  affidavit. 

These  arguments  as  to  "qui  facit  per  alium"  are  evidently 
pointless  upon  the  question  of  what  a  corporation  may  do 
"per  se." 

731  ipjjjg  whole  line  of  argument  is  not  only  wide  of  the 
mark  for  the  reason  already  stated,  but  also  involves  the  fur- 
ther and  fundamental  error  of  assuming  that  the  issue  here 
arises  under  the  law  of  principal  and  agent,  and  the  question 
is  as  to  the  authority  of  an  officer  to  bind  a  corporation  as  by 
a  contract,  where  the  corporation  repudiates  the  act  and  denies 
the  corporate  obligation,  whereas  the  question  here  is  at  once 
a  narrower  and  different  one. 

The  vice-president,  in  making  the  affidavit  of  consideration 
annexed  to  the  chattel  mortgage,  was  not  attempting  to  bind 
the  company  as  by  a  contract;  he  was  merely  performing  an 
act  ancillary  to  a  contract  already  made,  which  ancillary  act 
was  inherently  and  inevitably  beneficial  to  the  corporation. 

The  contract,  viz.,  the  mortgage,  was  good  as  between  the 
parties  without  this  affidavit.     It  had  been  executed. 

The  affidavit  was  but  a  statutory  condition  precedent  to 
recording  the  mortgage  and  thus  obtaining  the  wider  benefits 
of  a  public  record.  The  action  of  the  vice-president  in  mak- 
ing the  affidavit,  as  well  as  the  act  of  recording  it,  were  alike, 
to  use  the  term  employed  in  Angell  and  Ames  on  Corpora- 
tions, "incidental  services,"  as  distinguished  from  acts 
creating  a  liability  on  the  part  of  the  company. 

How  can  the  defendant  in  error,  upon  the  record  here, 
successfully  challenge  the  action  of  the  vice-president  as 
unauthorized?  Induliitably,  the  sale  of  the  goods,  the  accept- 
ance of  the  credit,  the  receipt  of  the  chattel  mortgage,  were 
acts  of  the  American  Soda  Fountain  Company.  Likewise, 
after  the  affidavit  had  been  made,  the  corporation  availed  itself 
of  it  and  recorded  the  affidavit  and  the  mortgage,  thus  making 
it  the  act  of  the  corporation. 

Neither  the  corporation  nor  anyone  authorized  to  speak  for 
it  at  that  time  or  subsequently  took  exception  to  the  action  of 
the  vice-president  in  making  the  affidavit  or  dissented  from 
the  action  of  the  corporation  in  availing  itself  of  this  act. 
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It  is  further  to  be  considered  that  the  plaintiff  in  error, 
through  its  counsel,  in  the  court  below  and  here  offers  the 
mortj^'age  in  question  and  declares  that  the  affidavit  was 
authorized. 

''^^  As  to  form  and  substance  the  affidavit  is  sufficient,  and 
the  avennents  of  the  affidavit  are  to  be  relied  upon  to  show 
that  the  affiant  held  a  well-recognized  office  in  the  corporation, 
viz.,  he  was  the  vice-president,  and  had  the  requisite  knowledge 
and  information. 

If  seems  to  us  that  the  mortgage  as  a  whole,  including  the 
affidavit,  was,  under  the  evidence  in  this  case,  clearly  and  pal- 
pal)!}^  the  act  of  the  corporation. 

Whether  the  vice-president  had  general  authority,  by  virtue 
of  his  office  or  under  the  certificate  of  incorporation  or  by  the 
bv-laws,  or  whefhcr  he  had  been  designated  under  corporate 
authority  to  make  the  affidavit,  is  immaterial. 

From  what  we  have  said  the  presumption  arises  that  the 
corporation  requested  its  vice-president,  either  by  virtue  of  his 
office  or  in  behalf  of  the  corporation,  pro  hac  vice,  to  make  the 
affidavit  for  it,  and  the  defendant  in  error  offers  no  evidence 
to  the  contrary. 

The  supreme  court  of  New  Hampshire,  in  Sumner  v. 
Dalton,  58  N.  H.  295,  arrived  at  this  same  result,  and  by  prac- 
tically the  same  reasoning.  In  that  case  the  affidavit  of  con- 
sideration to  a  chattel  mortgage  was  made  by  one  of  three 
selectmen  of  the  muncipality  to  which  the  mortgage  was  given. 
A  junior  creditor  attacked  the  validity  of  the  mortgage,  claim- 
ing that  the  affidavit  was  defective  inasmuch  as  the  selectman 
virtute  officii  had  not  the  power  to  make  the  affidavit,  and  that 
his  authority  could  not  be  by  implication  said  to  extend  to  the 
act  in  question  because  the  statute  provided  that  the  action 
of  a  majority  of  the  three  selectmen  was  necessary  to  bind  the 
municipality,  hence  one  selcv'tman  could  not  act. 

The  supreme  court,  after  pointing  out  that  there  was  no 
question  involved  of  principal  and  agent,  and  consequently 
of  power  to  bind  the  municipality,  held  that  the  affidavit  in 
(piestion,  being  a  mere  beneficial  act  and  one  of  which  the  cor- 
poration had  availed  itself,  did  not  come  within  the  purview 
of  the  statute  which  required  the  action  of  a  majority  of  the 
selectmen  in  order  to  bind  the  municipality,  and  sustained  the 
validity  of  the  mortgage. 

'^^^  The  court  of  appeals  of  New  York,  in  an  instructive 
and  pertinent  case,  reviewing  the  authorities  and  citing  the 
Trenton  Banking  Company  caso.  hi^ld  that  the  verification  of 
a  petition  of  removal  into  the  United  States  circuit  court  was 
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good,  although  made  by  the  statutory  officer  authorized  to 
receive  process  in  New  York,  and  containing  no  recital  of  au- 
thority either  arising  from  his  office  or  delegated  to  him  by  the 
corporation.  The  decision  was  squarely  against  the  theory  of 
the  defendant  in  error  here,  and  held  to  the  rule  of  Chief  Jus- 
tice Hornblower  in  New  Brunswick  Steamboat  etc.  Co.  v. 
Baldwin,  U  N.  J.  L.  440 ;  Shaft  v.  Phoenix  Mutual  Life  Ins. 
Co.,  67  N.  Y.  544,  23  Am.  Rep.  138. 

In  view  of  these  authorities,  it  is  unnecessary  to  answer  the 
objection  which  lies  at  the  foundation  of  the  contention  of 
the  defendant  in  error,  that,  where  a  party  to  a  transaction  is 
a  corporation,  and  the  statute  deals  only  with  individuals,  and 
not  with  corporations,  and  the  party  is  required  to  make  an 
oath  or  to  make  an  acknowledgment,  corporations  thereby  are 
barred  per  se  from  the  benefit  of  the  provision.  The  final 
answer  in  this  state  has  always  been  an  emphatic  negative. 
The  question  was  raised  in  an  attachment  case  (Trenton 
Banking  Co.  v.  Haverstick,  11  N.  J.  L.  171)  ;  in  the  case  of  an 
affidavit  on  appeal  and  mandamus  (New  Brunswick  Steam- 
boat etc.  Co.  V.  Baldwin,  14  N.  J.  L.  440)  ;  in  regard  to  the 
right  of  a  corporation  to  acknowledge  a  chattel  mortgage 
(Hopper  V.  Lovejoy,  47  N.  J.  Eq.  573,  21  Atl.  293,  12  L.  R. 
A.  588)  ;  likewise,  in  New  York  state,  in  a  matter  of  a  petition 
to  remove  to  the  United  States  circuit  court :  Shaft  v.  Phoenix 
Mutual  Life  Ins.  Co.,  67  N.  Y.  544,  23  Am.  Rep.  138. 

In  this  court  it  was  lately  urged  in  behalf  of  a  corporation 
that,  because  the  chancery  act  of  this  state  did  not  recognize 
a  corporation  by  name,  service  of  a  subpoena  ad  respondendum 
was  ineffectual  unless  served  ''upon  the  stockholders  or  the 
directors  or  the  trustees  when  convened  as  a  body  or  upon  the 
registered  statutory  agent."  The  service  was  made  upon  the 
vice-president,  and  the  argument  there,  as  here,  was  that  the 
vice-president  was  not  a  statutory  officer  authorized  to  receive 
the  process. 

''^"*  Applying  the  principle  that,  in  the  absence  of  statutorv 
enactment  to  the  contrary,  the  name  "person"  in  a  statutt 
includcd  the  corporation  if  it  fell  within  the  general  renson 
and  design  of  the  act.  both  as  to  the  benefits  and  restrictions 
of  the  act,  we  held  that  service  upon  an  officer  of  the  defendan* 
corporation  was  eriuivalent.  under  the  statute,  to  pers(^nal  ser- 
vice upon  an  individual  defendant,  and  that  the  service  of  a 
subpoena  ad  respondendum  upon  the  viee-president  was  per- 
sonal service  on  the  coriioralion :  ^larlin  v.  Atlas  Estate  Co. 
(N.  J.  L.),  6jxU1.  881. 
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In  this  case  we  hold  that  a  statute  that  authorizes  the  doing 
of  a  certain  act  by  a  corporation  or  by  its  agent"  should  be 
given  effect  by  permitting  the  corporation  to  act  either  per  se 
through  its  officer  or  per  aliura  through  its  agent ;  and  fur- 
thermore, that  where  it  becomes  necessary  for  a  corporation, 
to  gain  the  advantage  of  a  statute  or  otherwise,  to  make  aii 
affidavit,  the  affidavit  may  be  made  in  its  belialf  by  an  officer 
thereof  acting  under  the  authority  of  the  corporation  and  pos- 
sessed of  the  requisite  knowledge  to  make  such  an  affidavit  as 
the  law  requires;  that  such  affidavit  is,  in  leixal  contemph',- 
tion,  the  affidavit  of  the  corporation  and  not  of  an  agent  or 
attorney. 

This  principle  is  applicable  to  the  affidavit  in  the  present 
case  made  under  the  "act  concerning  mortgages  on  chattels 
(Revision  of  1902),"  and  (Pamphlet  Laws  1902,  p.  487,  se.-. 
4)  where  the  corporation  is  the  holder  of  the  mortgage.  In 
such  case  a  recital  of  the  official  relationship  of  the  affiant  to 
the  corporation  is  sufficient,  without  proof  of  the  authority  of: 
the  affiant,  either  virtute  officii,  or  otherwise,  to  make  the  affi- 
davit. 

In  the  absence  of  evidence  of  limitation  upon  the  powers 
of  the  officer,  his  official  rank  makes  no  difference  in  the  appli- 
cation of  the  rvde,  because,  provided  the  official  relationship 
of  the  affiant  appears  in  the  affidavit,  it  will  not,  for  the  pur- 
pose of  defeating  that  act,  be  presumed,  in  the  absence  of 
proof  to  the  contrary,  that  he  did  it  otherwise  than  in  his  offi- 
cial capacity. 

Especially  is  this  true  where  a  corporation  affirms,  not  repu 
diates,  the  validity  of  the  proceeding  of  which  the  affidavit  is 
a  part. 

T.ir,  Tpt;tQ(|  \yy  these  rules,  the  affidavit  of  the  vice-president 
was  the  affidavit  of  the  corporation,  the  holder  of  the  mortgage, 
and  it  was  unnecessary  that  it  should  appear  that  the  vice- 
president  was  authorized,  virtute  officii  or  otherwise,  to  make 
the  affidavit. 

The  i)resumption  of  authority  was  prima  facie  established 
by  the  allegations  of  the  affidavit,  which  may  be  relied  upon, 
in  view  of  its  positive  affirmance,  to  show  that  the  affiant  had 
sufficient  knowledge  of  the  facts  to  make  the  requisite  affidavit. 

Accordingly,  the  judgment  under  review  must  be  reversed 
and  judgment  in  the  court  below  ordered  for  the  plaintiff,  in 
accordance  with  the  stipulation  in  this  case. 


Affidnrits  in    Support   of   CJtattcI   Mort;ia;!rs   are   iipunlly   ron-nrileil    as 
sufficient  if  made  in  substantial  conformity  witli  tlie  requirements  of 
Am.  St.  Rep.,  Vol.  127 — 53 
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the  statute:  Deseret  Nat.  Bank  v.  Kidman,  25  Utah,  379,  95  Am.  St. 
Rep.  856;   Cox  v.  Stern,  170  111.  442,  62  Am.  St.  Eep.  385. 

The  Power  of  a  Corporation  to  Act  either  per  se  through  its  officer  or 
per  alius  through  its  agent,  in  doing  some  act  authorized  or  pre- 
scribed by  statute,  is  considered  in  Shaft  v.  Phoenix  Mut.  Life  Ins. 
Co.,  67  N.  Y.  544,  23  Am.  Rep.  138;  Quigley  v.  pentral  Pac.  R.  R. 
Co.,  11  Nev.  350,  21  Am.  Rep.  757;  Mahone  v.  Manchester  etc.  E.  E. 
Corporation,  111  Mass.  72,  15  Am.  Eep.  9. 


SHULER     V.    NORTH    JERSEY    STREET     RAILWAY 

COMPANY. 

[75  N.  J.  L.  824,  69  Atl.  180.] 

STREET  RAILWAY— Negligence  in  Alighting  from  One  Car 
and  Stepping  in  Front  of  Another. — The  plaintiff  alighted  from  a 
street-car,  passed  around  the  rear  platform,  and  was  struck  by  the 
corner  of  the  fender  of  a  car  approaching  at  excessive  speed  on  the 
other  track  just  as  he  reached  the  nearest  rail  of  that  track.  He 
looked  for  the  approaching  car  just  as  he  was  struck.  Held,  that 
he  was  guilty  of  contributory  negligence  in  failing  to  wait  for  the 
car  from  which  he  alighted  to  move  on  so  as  to  enable  him  to  look 
with  effect  along  the  other  track,  and  that  the  fact  that  the  approach- 
ing car  was  running  at  an  excessive  speed  did  not  relieve  him  of 
the  charge  of  negligence,     (pp.  834,  835.) 

(Syllabus  by  the  court.) 

William  D.  Edwards  and  Edwin  F.  Smith,  for  the  plaintiff 
m  error. 

Black  &  Drayton,  for  the  defendant  in  error. 

**^^  SWAYZE,  J.  This  case  was  tried  before  the  decision 
of  this  conrt  in  Eae:en  v.  Jersey  City  etc.  Ry.  Co.,  74  N.  J. 
L.  699,  67  i\tl.  24,  11  L.  R.  A.,  N.  S.,  1108,  and  the  trial 
judge  pursued  the  same  course  that  had  been  pursued  at  the 
trial  of  that  case.  The  only  facts  which  distinguish  the 
present  case  are  that  the  speed  of  the  car  which  struck  the 
plaintiff  was  excessive,  and  that  he  had  barely  reached  the 
nearest  rail,  instead  of  the  middle  of  the  track. 

The  excessive  speed  of  the  car  is  persuasive  of  negligence 
on  the  part  of  the  defendant,  but  we  fail  to  see  how  it  re- 
lieves the  plaintiff  of  the  charge  of  contributor}-  negligence 
for  not  looking,  or  for  not  waiting  until  the  obstruction  to 
his  vision  by  the  car  from  which  he  had  alighted  was  re- 
moved. The  speed  of  the  car  in  no  way  prevented  him  from 
seeing  its  approach,  and  the  faster  it  was  going  the  less  ex- 
cuse he  had  for  advancing  in   a   direction  across  its  track. 
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If  it  were  going  so  fast  that  the  motorman  obviously  did  not 
intend  to  respect  his  right,  he  would  have  been  j,'uilty  of 
negligence  in  attempting  to  cross :  Earle  v.  Consolidated  Trac- 
tion Co.,  64  N.  J.  L.  573,  46  Atl.  613. 

The  fact  that  he  had  only  reached  the  rail,  and  was  struf.k 
merely  b}-  the  corner  of  the  fender,  bears  against  the  plaiiitilf. 
In  the  Eagen  case  the  jury  might  have  found  that  the  plain- 
tiff had  reached  the  middle  of  the  track.  If  so,  there  was  at 
least  a  chance  for  the  inference  that  the  motorman  might 
have  seen  him  in  time  to  avoid  tlie  accident  if  he  had  the  car 
under  proper  control.  In  the  present  case  the  position  of  the 
plaintiff  was  such  that  the  motorman  could  not  have  seen  him 
until  the  front  platform  of  the  approaching  car  was  abreast 
of  the  rear  platform  of  the  car  from  which  the  plaintiff  had 
just  alighted. 

"We  cannot  distinguish  the  case  in  any  feature  helpful  to 
the  plaintiff  from  the  Eagcn  case,  and  think  there  should 
have  been  a  nonsuit. 

The  judgment  must  therefore  be  reversed. 


Une  Who  Leaves  a  Street-car  and  stops  in  front  of  another  car  going 
in  an  opposite  direction  without  looking  or  giving  attention  to  warn- 
ings cannot  be  regarded  as  having  exercised  due  care:  Creamer  v. 
West  End  Street  By.  Co.,  156  Mass.  320,  32  Am.  St.  Kep.  456; 
Buzbj  V.  Philadelphia  Traction  Co.,  126  Pa.  559,  12  Am.  St.  Eep. 
019.  As  to  the  general  duty  of  a  person  to  stop,  look  and  listen  be- 
fore crossing  a  street  railway  track,  see  Pilmer  v.  Boise  Traction  Co., 
14  Idaho,  327,  125  Am.  St.  Kep.  IGl;  Drown  v.  Northern  Ohio  Traction 
Co.,  76  Ohio  St.  2;?4.  US  Am.  St.  Rep.  844;  Hornstein  v.  United  Rv. 
Co.,  195  Mo.  440,  113  Am.  St.  Rep.  693;  Harden  v.  Portsmouth  etc.  St. 
Ry.,  100  Me.  41,  109  Am.  St.  Rep.  476. 


NOTTO  V.  ATLANTIC  CITY  RAILROAD  COMPANY. 

[75   N.  J.  L.  826,  69  Atl.  968.] 

EVIDENCE. — A    Mortality     Table     Printed    in     a     Law-book 

is  not  admissible  in  evidence  whore  it  is  not   sliown  to  have  Ijeen   in 
actual  use  for  the  purpose  for  wliich   such  tabh's  are  intoiiiled.  or  \-) 
h;ivo   acquired   a   reputation    fur   aceunifv.    unless   the    autiienticity    is 
establisliod  by  competent   evidence,      (p.  836.) 
(Syllabus  by  the  court.) 

Andrew  J.  King  and  Carrow  &  Kraft,  for  the  defendant  in 
error. 

Thompson  &  Cole,  for  the  plaintiff  in  error. 
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8ao  SWAYZE,  J.  The  only  as.signnient  of  error  that  we 
think  we  need  consider  is  that  which  challenges  the  admission 
in  evidence  of  volume  20  of  the  American  and  English  En- 
cyclopedia of  Law  to  prove  the  Carlisle  mortality  tables. 

That  mortality  tables  are  admissible  in  a  proper  case  has 
been  decided  by  this  court:  Camden  etc.  R.  R.  Co.  v.  Will- 
iams, 61  N.  J.  L.  646.  We  there  said  that  the  authenticity 
of  the  paper  produced  as  the  table  should  be  established  by 
proof  satisfactory  to  the  court,  as  by  the  testimony  of  a 
witness  familiar  with  it  and  with  its  use,  and  that  its  office 
and  use  should  be  explained  by  a  competent  witness. 

827  rpj^g  Qjjiy  proof  in  this  case  M^as  by  the  testimony  of  one 
of  the  counsel  for  the  plaintiff,  who  produced  the  volume  of 
the  encyclopedia  and  testified  that  the  tables  represented  the 
reasonable  expectancy  of  life  as  shown  from  the  experience 
gathered  by  insurance  companies  in  America  and  England, 
and  was  known  as  the  Carlisle  table.  Upon  cross-examination 
he  said  he  knew  nothing  other  than  what  he  saw  in  the  book, 
and  had  not  compared  the  table  there  given  with  a  table 
recognized  and  established  as  the  Carlisle  table. 

There  was  no  preliminary  proof  as  to  his  knowledge  or  use 
of  the  Carlisle  table,  and  we  cannot  assume  that  a  lawyer  is 
necessarily  competent  to  testify  as  to  the  accuracy  of  a  mor- 
tality table.  That  he  was  not  familiar  with  the  subject  seems 
to  be  fairly  inferable  from  his  statement  that  the  Carlisle 
table  is  based  on  American  as  well  as  English  experience. 

His  knowledge  of  the  character  of  the  table  was  derived 
from  what  appeared  on  its  face,  and  it  did  not  purport  to  be 
the  Carlisle  table,  but  a  table  based  on  American  experience. 

We  do  not  doubt  that  cases  may  arise  in  which  the  court 
will  take  judicial  notice  of  the  accuracy  of  mortality  tables. 
The}'  may  be  found  in  books  in  constant  use  by  the  courts  for 
making  calculations  necessary  to  ascertain  the  value  of  an- 
nuities, rights  of  dower  and  curtesy,  or  may  be  adopted  by 
rule  of  court.  But  before  the  court  will  take  judicial  notice 
of  such  tables,  it  ought  to  know,  either  by  its  own  experience 
or  the  general  use  of  the  table  by  lawyers  or  actuaries,  or  its 
rcinitation,  that  it  is  accui-ate.  AVe  have  no  knowledge  that 
the  table  printed  in  the  book  in  question  has  ever  been  used 
in  such  a  way  that  we  may  fairly  assume  it  to  be  accurate. 
It  seems  to  have  been  in  print  only  since  1902,  and,  as  far  as 
we  know,  has  never  been  actually  used  for  the  purpose  for 
which  sucli  tables  are  intended.  If  it  is,  as  it  purports  to  be. 
correctly  copied  from  a  table  authorized  by  statute  in  New_ 
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York,  a  different  question  might  be  presented,  but  as  the  case 
now  stands,  this  table  was  not  admissible.  That  it  may  have 
been  harmful  appears  from  the  reference  made  to  it  by  the 
judge  in  his  charge. 

For  this  error  the  judgment  must  be  reversed. 


The  Ad  mi  !<. nihility  in  Evidence  of  Mortaliti/  Tables  is  ootisi'lered  in 
Damm  v.  Damni,  l"o9  Mich.  619,  63  Am.  St.  Rop.  601;  Cuccr  v.  Ijoiiis- 
ville  etc.  R.  K.  Co.,  94  Ky.  1G9.  42  Am.  St.  Kcp.  315;  Slcinbninner 
V.  Pittsburgh  etc.  Ry.  Co.,  146  Pa.  504,  28  Am.  St.  Rop.  8uG.  In  the, 
recent  case  of  Illinois  Cent.  Ry.  Co.  v.  Houcliins,  121  Ky.  iJ2(),  123 
Am.  St.  Rep.  20"),  the  American  mortality  table  is  held  admissible 
to  show  the  expectancy  of  life;  but  it  shows  only  the  probable  con- 
tinuance of  life  of  healthy  persons  who  arc  insurable  risks,  and  not 
the  duration  of  ability  to  earn  money,  and  the  court  should  instruct 
the  jury  accordingly. 


BENTLEY  v.  FIDELITY  AND  DEPOSIT  COMPANY  OF 
MARYLAND. 

[75  N.  J.  L.  828,  69  Atl.  202.] 

ATTORNEY — Fee  Regarded  as  Honorarium. — "Without  an  ex- 
press contract  to  pay  for  the  services  of  an  attorney  as  advocate,  a 
fee  paid  is  regarded  as  an  honorarium,  and  no  legal  liability  to  pay 
it  arises  from  the  rendition  of  services  alone.  (By  the  editor.) 
(p.  838.) 

ATTORNEY — Right  to  Recover  for  Services. — The  services  of 
an  attorney  as  an  advocate  in  this  state,  when  such  services  are 
either  requested  or  accepted  by  a  client,  are  presumed  to  be  gratui- 
tous, unless  there  is  an  express  contract  to  pay  a  specific  amount  foe 
such  services,      (p.   838.) 

ATTORNEY — Authority  to  Employ  Other  Counsel. — The  mere 
fact  of  employment  of  an  attorney  by  a  client  docs  not  empower  such 
attorney  to  contract  with  another  attorney  that  the  client  shall  pay 
the  latter  for  his  services  as  counsel,      (p.  839.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the   editor.) 

AVarrcn  Dixon,  for  the  plaintilTs  in  error. 

McDeniidtt  &  Enriyht,  for  the  defendants  in  error, 

^-**  PEED.  J.  The  writ  brincrs  up  a  judfrnient  of  invol- 
untary nonsuit  entered  in  an  action  tried  at  Hudson  circuit. 

The  acticin  was  I»rou,cht  to  recover  for  services  rendered  by 
the  plaintiffs  as  attorneys,  and  also  for  counsel  fees. 

The  action,  for  the  services  in  which  tliis  suit  is  bron:j:ht, 
was  upon  a  bond  given  by  the  Fidelity  and  Deposit  Company 
of  INIaryland  to  secure  the  execntioti  of  a  contract  entered 
into   b}'  the   r\Ietrjp'jl!ian    (Am -truclion    Company.     The   lia- 
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bility  of  the  defendants  to  the  plaintiffs  to  pay  counsel  fees 
**-'*  turns  upon  the  power  or  want  of  power  in  one  Bussing, 
as  agent  of  the  defendants,  to  enter  into  an  express  contract 
with  the  phiin tiffs  to  pay  them  counsel  fees. 

The  amount  sought  to  be  recovered  was  twelve  hundred  and 
two  dollars  and  fifty  cents.  The  services  rendered  by  the 
plaintiffs  were  the  preparation  and  filing  of  pleadings,  and 
the  preparation  of  the  cause  for  trial,  and  the  trial  thereof, 
which  trial  resulted  in  a  verdict  for  the  plaintiffs  for  the 
full  amount  claimed. 

The  action  was  brought  not  only  against  the  Fidelity  and 
Deposit  Company,  but  also  against  its  principal  on  the  bond, 
the  Metropolitan  Construction  Company,  and  the  same  coun- 
sel defended  both  defendants. 

As  to  that  portion  of  the  claim  for  services  as  attorney  no 
recovery  was  possible  in  the  action  without  a  taxed  bill  of 
costs :  Strong  v.  Mundy,  52  N.  J.  Eq.  833,  31  Atl.  611. 

There  w^as  no  such  bill  produced  at  the  trial. 

As  to  that  part  of  the  plaintiffs'  claim  which  represented 
fees  for  advocacy,  or  counsel  fees,  it  is  entirely  settled  in 
this  state  that  no  action  will  lie  for  them,  unless  the  claim  is 
supported  by  an  express  contract  entered  into  between  the  de- 
fendants and  the  plaintiffs  to  pay  a  specific  sum. 

Without  such  express  agreement,  a  fee  paid  is  regarded  as 
an  honorarium,  and  no  legal  liability  to  pay  it  arises  from  the 
rendition  of  services  alone:  Schomp  v.  Schenck,  40  N.  J.  L. 
495,  29  Am.  Rep.  219 ;  Hopper  v.  Ludlum,  41  N.  J.  L.  182 ; 
Zabriskie  v.  Woodruff,  48  N.  J.  L.  610,  7  Atl.  336. 

The  plaintiffs  had  previously  acted  as  counsel  for  the 
Metropolitan  Construction  Company,  but  had  never  acted  for 
the  Fidelity  and  Deposit  Company.  The  relation  of  the 
plaintiffs  to  the  defendant  is  exhibited  by  the  following  facts : 
After  the  summons  in  the  first  action  was  served  upon  the 
New  Jersey  agent  of  the  Fidelity  and  Deposit  Company,  the 
writ  was  sent  to  a  firm  of  lawyers  in  New  York  City,  Messrs. 
Boardman,  Piatt  &  Soley,  who  were  the  attorneys  for  the 
defendant  in  that  city.  It  appears  from  the  testimony  of 
INIr.  Peter  Bentley,  one  of  the  plaintiffs,  that  he  was  visited  in 
the  latter  part  of  January  by  a  Mr.  Bussing,  and  that  in  the 
conversation  with  INIr.  Bussing  the  defense  of  that  action  by 
^''^^  the  ]\Iessrs.  Bentley  was  discussed  and  an  arrangement 
was  entei-ed  into  in  regard  to  the  payment  for  the  services 
of  the  -Messrs  Bentley,  which  were  to  be  two  hundred  and 
fifty  dollars  retainer,  one  hundred  dollars  a  day  in  court  and 
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fifteen  dollars  an  hour.  'A  letter  was  received  soon  after- 
ward, dated  February  3,  1903,  which  letter  purported  to 
come  from  Boardman,  Piatt  &  Soley,  and  contained  a  copy 
of  the  summons  and  declaration  in  the  suit.  The  letter  an- 
nounced that  Mr.  Early,  the  president  of  the  Metropolitan 
Construction  Company,  had  suggested  that  the  defense  of 
the  suit  be  placed  in  the  hands  of  the  IMcssrs.  Bentley.  The 
Messrs.  Bentley  engaged  as  associate  Mr.  Dixon,  to  assist  in 
the  defense  of  the  action.  Pleas  were  prepared,  and  inasmuch 
as  the  Messrs.  Bentley  already  represented  the  Metropolitan 
Construction  Company,  one  of  the  defendants,  they  arranged 
that  they  should  sign  a  plea  filed  on  behalf  of  that  company, 
and  that  Mr.  Dixon  should  sign  the  plea  on  behalf  of  the 
Fidelity  and  Deposit  Company. 

The  plea  signed  by  Mr.  Dixon  was  sent  to  ]\Ir.  Bussing  to 
be  verified,  and  was  returned  verified  by  one  James  R.  Kings- 
ley,  as  the  attorney  in  fact  for  the  Fidelity  and  Deposit  Com- 
pany. 

The  relations  between  Mr.  Bussing  and  Boardman,  Piatt 
&  Soley,  so  far  as  exhibited,  are  that  Bussing  had  an  office 
on  the  same  floor  as  Boardman,  Piatt  &  Soley,  and  was  con- 
nected with  them  in  some  way  in  the  conduct  of  this  litiga- 
tion, and  that  the  defendant  had  an  agent  occupying  a  New 
York  ofTice  on  the  same  floor  also. 

It  also  appears  that  the  plaintiffs  rendered  bills  for  their 
services  through  Mr.  Bussing  to  iMessrs.  Boardman,  Piatt  & 
Soley,  and  that  Mr.  Bussing  wrote  the  plaintiffs  on  letter- 
heads of  Boardman,  Piatt  &  Soley  to  try  to  get  compensa- 
tion for  their  services  from  certain  persons  who  had  indem- 
nifled  the  Fidelity  and  Deposit  Company  against  liability 
upon  the  bond  sued  on,  and  if  those  persons  would  not.  then 
the  defendants  would  pay  the  bill.  It  appears  also  that  at 
the  trial  i\Ir.  Bussing  was  present. 

Aside  from  these  facts,  there  is  nothing  in  the  case  to  show 
that  the  Fidelity  and  Deposit  Company  authorized  the  firm 
**-*^  of  Boardman,  Piatt  &  Soley  to  enter  into  a  contract  with 
the  plaintiffs  to  pay  them  for  services  as  counsel.  Nor  is 
there  anything  to  show  that  Boardman,  Piatt  &  Soley  had  au- 
thorized ]\Ir.  Bussing  to  make  such  a  contract.  Tliere  is 
nothing  to  indicate  that  the  defendants  authorized  Boardman, 
Piatt  &  Soley  to  employ  other  counsel  at  all.  As  already  ex- 
hibited, the  only  circumstances  exhibiting  the  relation  betwiHu 
the  defendants  and  the  New  York  firm  is  that  the  sununons 
in  the  defending  case  was  sent  to  that  firm,  from  which,  of 
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course,  the  inference  arises  that  Boardman,  Piatt  &  Soley 
was  to  appear  for  the  Fidelity  and  Deposit  Company  in  the 
action.  The  only  indication  of  knowledge  that  some  one 
other  than  the  members  of  that  firm  was  engaged  in  the  de- 
fense is  that  the  plea  got  to  the  hands  of  some  one  who  swore 
to  the  affidavit  annexed  to  the  plea,  and  that  this  plea  was 
signed,  not  by  the  plaintiffs,  but  by  Mr.  Dixon,  with  whom  it 
is  not  pretended  any  contract  was  made. 

It  is  entirely  settled  that  a  lawyer  employed  by  a  client 
to  institute  or  defend  a  cause  cannot,  by  the  mere  force  of 
such  employment,  delegate  to  another  what  he  is  engaged  to 
do  personally,  and  so  cannot  expressly  or  impliedly  contract 
with  that  other  that  the  client  shall  pay  the  latter  for  his  ser- 
vices. 

The  cases  upon  this  point  are  collected  in  3  Encyclopedia 
of  Law,  352,  353,  and  4  Encyclopedia  of  Law  and  Procedure, 
986. 

Of  course,  there  can  be,  coupled  with  a  retainer  of  a  law- 
j-er,  an  express  authority  to  engage  other  counsel,  or  his  act  in 
doing  so  may  be  ratified  by  his  client  by  words  or  by  conduct. 

There  are  many  cases  in  other  jurisdictions  where  mere 
knowledge  that  the  counsel  has  acted  as  such  will  impute  to 
the  client  the  promise  to  pay  for  his  services.  This  rests 
upon  the  general  rule  that  where  services  are  requested,  or 
beneficial  services  are  accepted,  an  implied  promise  arises  to 
pay  for  them.  But  no  such  implied  promise  respecting  the 
payment  of  counsel  fees  arises  in  this  state  merely  from  the 
re(iuest  that  a  person  shall  act  as  counsel  or  from  the  accept- 
ance of  services  as  counsel.  Inasmuch  as  the  services  of 
counsel  are  assumed  to  be  gratuitous,  it  follows  that  a  delega- 
tion *^^  of  power  to  an  agent,  or  to  a  lawyer  to  engage  coun- 
sel in  this  state,  would  carry  with  it  no  delegation  of  power  to 
enter  into  a  contract  to  pay  a  specific  sum  for  such  services. 

Assuming  that  Boardman,  Piatt  &  Soley  were  employed  to 
defend  the  original  action,  and  assuming  that  it  appeared 
that  this  firm,  through  Bussing,  did  engage  the  phiintirt's  to 
conduct  such  defense,  so  far  as  concerns  the  services  of  the 
plaintiffs  as  counsel,  the  presumption  would  be  that  such 
services  were  gratuitous,  aiul  any  pretension  of  Bussing  or 
Boardman,  Piatt  &  Soley  to  enter  into  a  contract  by  which 
the  ordinary  character  of  such  service  is  changed,  nuist  rest 
upon  an  ex])rfs.s  delegation  of  power  given  to  Boardman, 
Piatt  &  Snley  and  by  them  to  Bussing  to  bij]d  the  defend- 
ants bv  such  an  agreement. 
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In  the  absence  of  any  such  authority,  the  contract  made 
with  Bussing  was  a  nullity,  and  the  nonsuit  was  right. 


ATTORNEY'S  EIGHT  TO  RECOVER  COMPENSATION. 

I.  Scops  of  Note,  841. 

II.  Nature  and  Character  of  Lawyers'  Fees  in  Ancient  Times,  841. 
III.  Rulo  on  the  Subject  Prevailing  in  England,  843. 
IV.  What  is  the  Almost  Universal  Rule  in  the  United  States,  844. 

V.  Extent  to  Which  the  English  Rule  Prevails  in  the  United  States, 
849. 

I.     Scope  of  Note. 

In  this  note  we  shall  consider  only  whether  an  attorney  or  coun- 
selor at  law  may  recover  compensation  for  professional  services  under 
any  cireuinstauces  whatsoever. 

II.  Nature  and  Character  of  Lawyers'  Fees  in  Ancient  Times. 

"This  rule  of  considering  the  services  of  barristers  and  physicians 
as  gratuitous  merely,  and  as  not  entitling  them  to  any  legal  claim  to 
(.•oriii>onsation,  is  supposed,"  said  Chancellor  Walworth  in  Adams  v. 
iStcveus,  26  Wend.  451,  "to  have  been  derived  from  the  civil  law. 
But,  as  I  understand  that  law,  the  advocate  might  recover  upon  an 
express  promise  to  pay  his  honorary  fee,  although  there  was  no  im- 
plied promise  arising  merely  from  the  relation  of  advocate  and 
client.  Among  the  early  institutions  of  Eome,  when  the  relation  of 
I>atron  and  client  existed  between  the  patrician  and  the  plebian, 
the  patron,  who  had  accepted  the  promise  of  fidelity  from  the  client, 
was  bound  to  render  him  advice  and  assistance,  and  to  sustain  him 
in  his  litigations,  without  any  other  fee  or  reward  than  that  which 
the  client  was  bound  to  render  him  at  all  times,  in  virtue  of  his 
grnoral  relation  of  client.  The  relation  which  existed  between  them 
was  similar  to  that  of  parent  and  child,  or  rather  that  of  master 
and  slave.  But  in  the  progress  of  society,  when  the  relations  of 
jiatron  and  client  toward  each  otiicr  ha<l  totally  chanyed — when  the 
business  of  advocating  causes  in  the  courts  hatl  become  a  profession, 
nsMl  before  the  credit  system  pervaded  all  the  relations  of  life,  the 
cliv'nt  paid  his  advocate  a  fee  in  advance  for  his  services,  which  was 
called  a  gratuity  or  present.  As  this  was  a  mere  honorary  recom- 
]'ens(>,  the  client  was  under  no  legal  obligation  to  pay  it.  But  the 
result  necessarily  was,  that  if  the  usual  present  was  not  given,  the 
ad\o('ate  did  not  consiiler  liimsolf  bi.'uud  in  honor  to  un(l</uake  the 
advocation  of  the  cause  before  the  courts.  Afterward.  Marcus  Cin- 
cius  Alimentus,  the  tribune  of  the  people,  procured  the  passage  of 
the  law  known  as  tlie  Cincian  law,  prohiliiting  the  patron  or  advo- 
cate from  receiving  any  money  or  other  present  for  any  cause,  and 
annulling  all  gratuities  or  presents  made  liy  tlie  client  to  tlie  patron 
or  advocate.  But  as  no  penalty  was  prcsi^ribed  for  the  breach  of  this 
law,  it,  of  course,  bcr-anie  a  dead  let'.r.  Tlie  Emperor  Ai-gustus 
afterward    re-euacLed    the    L'iuelau    law,    and   prescribed   ptnaliifs   for 
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its  breach.  But,  toward  the  end  of  his  reign,  the  advocates  were 
again  authorized  to  receive  fees  or  presents  from  their  clients.  The 
Emperor  Tiberius  also  permitted  them  to  receive  such  forced  gratui- 
ties. This  led  to  the  abuse  referred  to  by  Tacitus,  and  induced 
the  senate  to  insist  upon  the  enforcement,  or  rather  the  re-enactment, 
of  the  Cincian  law,  or  rather,  the  law  limiting  the  amount  of  the 
fees  of  advocates,  as  referred  to  by  Blackstone:  3  Blackstone's  Com- 
mentaries, 29,  note  12.  Nero  revoked  the  law  of  Claudius,  which  was 
subsequently  re-enacted  by  the  Emperor  Trajan,  with  the  additional 
restriction  that  the  advocate  should  not  be  permitted  to  receive  his 
fee,  or  gratuity,  until  the  cause  was  decided:  1  Dupin,  aine,  39 
The  younger  Pliny  mentions  a  law  not  referred  to  by  Dupin,  which 
authorized  the  advocate,  after  the  pleadings  in  the  cause  had  been 
made  and  the  judgment  had  been  given,  to  receive  the  fee  which 
might  be  voluntarily  offered  by  the  client,  either  in  money  or  a 
promise  to  pay:  See  Merlin,  art.  Honoraires.  Erskine,  in  his  Institutes 
of  the  Law  of  Scotland,  understands  the  law  in  the  digest  De  extra- 
ordinariis  cognitionibus,  as  authorizing  a  suit  for  the  fee  of  a  phy- 
sician or  advocate,  without  a  previous  agreement  for  a  specific  sum: 
2  Erskinc's  Institutes,  by  MacAllen,  695. 

"Whatever  may  have  been  the  case  in  Eome  itself,  it  is  settlctl 
by  the  law  of  Scotland,  where  the  civil  law  prevails,  tliat  an  action 
may  be  sustained  on  a  promise  to  compensate  an  advocate,  or  a 
physician,  for  his  services:  See  Stairs'  Institutions  of  Scotland,  by 
Brodie,  B.  1,  tit.  12,  art.  5,  and  note  b;  2  Bell's  Law  Dictionary,  tit. 
'Fees';  Erskine's  Institutes,  B.  3,  tit.  3,  art.  32;  McKenzie  v.  Burn- 
tisland, Mor.  Diet,  of  Decis.  11,421.  But  in  relation  to  the  fees  of 
physicians,  the  legal  presumption  there  is,  that  they  were  settled  at 
the  time,  except  the  fees  for  attending  the  patient  in  his  last  sick- 
ness; or  w4iore  an  agreement  for  a  credit  is  proved;  or  where,  by 
the  custom  of  the  place  where  the  services  are  performed,  the  services 
of  the  physician  are  not  paid  for  until  tlie  termination  of  the  sick- 
ness of  the  patient:  Johnson  v.  Bell,  Mor.  Diet,  of  Decis.  11.41S: 
Hamilton  v.  Gibson,  and  Flint  v.  Alexander,  Mor.  Diet,  of  Decis. 
11,-J22. 

"It  appears  also  to  be  the  law  of  France  that  the  advocate  may 
recover  for  his  fees  by  suit:  Sirey  Rccuel  Generale  de  Lois,  torn.  22, 
pt.  2,  p.  111.  But  it  apiiears  to  be  considered  dishonorable  by  the 
Parisian  bar  to  bring  suits  for  counsel  foes;  and  those  who  shouM 
attempt  to  do  it  would  be  immediately  stricken  from  the  roll  of 
advocates:  1  Dupin,  aine's  Prof.  D'Avoeut,  110,  (i98.  Whatever  may 
be  the  practice  of  other  countries,  however,  tlie  principle  never  has 
been  adopted  in  tliis  state  that  the  professions  of  i)]iysieians  and 
counselors  are  merely  honorary,  and  that  they  are  not  of  right  en- 
titled to  demand  and  receive  a  fair  coniitensatimi  for  their  services; 
esperi:dly  wliore  there  is  an  agieiiiient  to  pay  tiiem  a  fixed  compen- 
sation, or  such  a  reasonable  remuneration  for  their  services  as  those 
services  shall  be  deemed  to  be  Wdrth.  Tii"  di-<t  iiictions  of  patron  anj 
client,  which  formed  one  of  the   fundamental  laws   of  ancient  Eome, 
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ceased  in  this  state  when  slavery  was  abolished;  and  it  is  wholly 
inconsistent  with  all  our  ideas  of  equality  to  suppose  that  the  busi- 
ness or  profession  by  which  anyone  earns  the  daily  bread  of  him- 
self, or  of  his  family,  is  so  much  more  honorable  than  the  business  of 
other  members  of  the  community  as  to  prevent  him  from  recovering 
a  fair  compensation  for  his  services  on  that  account.  I  have  no 
doubt,  therefore,  that  by  the  law  of  this  state,  as  it  has  always  ex- 
isted from  the  time  of  its  first  settlement,  the  lawyer,  as  well  as  the 
physician,  was  entitled  to  recover  a  compensation  for  his  services, 
and  that  such  services  were  never  considered  here  as  gratuitous  and 
honorary  merely." 

III.    Rule  on  the  Subject  Prevailing  in  England. 

The  theory  of  the  English  law  being  that  the  profession  of  the 
advocate  is  merely  honorary,  his  fee  is  not  regarded  as  for  labor  or 
services,  but  as  a  gift.  The  fee  is  regarded  as  a  honorarium:  Ken- 
nedy v.  Brown,  13  Com.  B.,  N.  S.,  677;  The  Queen  v.  Doutre,  L.  E. 
9  App.  745.  Mr.  Justice  Nesbit,  in  McDonald  v.  Napier,  14  Ga. 
89,  in  defining  the  nature  of  the  honorarium  for  which  our  brothers 
in  the  law  in  England  work,  said:  "We  know  not  the  distinctions  of 
attorney,  advocate,  barrister,  sergeant,  etc.,  to  which  so  great  im- 
portance is  attached  in  our  fatherland.  Advocates  or  counselors  at 
common  law  cannot  sue  for  compensation,  according  to  Blackstone, 
Lord  Mansfield  and  Lord  Hardwiek.  The  latter,  in  Thornhill  v. 
Evans,  exclaims  with  holy  horror:  'Can  it  be  thought  that  this  court 
will  suffer  a  gentleman  of  the  bar  to  maintain  an  action  for  fees, 
which  is  quiddam  honorarium?'  2  Atk.  332;  2  Blackstone's  Commen- 
taries, 24,  25.  This  honorarium  is  a  voluntary  donation,  in  con- 
sideration of  services  which  admit  of  no  compensation  in  money. 
Advocates  are  deemed  (God  save  the  mark!)  to  practice  for  honor 
or  iiilluence.  And  they  were  deemed  so  to  do  at  Rome  in  the  time 
of  Cicero.  He  held  in  small  esteem  the  strictly  legal  profession,  and 
declined  a  fee  or  present  for  prosecuting  Verres,  and  twits  Horten- 
sius  for  receiving  an  ivory  Sphinx  for  defending  him.  Yet  the 
great  advocate  of  Eome  grew  rich  on  presents.  And  so  much  was 
tlie  bestowal  of  the  honorarium  abused  in  his  day  that  the  senate 
intort'ered  and  regulated  the  matter  by  a  decree.  Notwithstanding 
Lord  Ilardv.-iek's  exclamation,  it  is  not  questionable  that  lawyers 
in  Great  Britain  above  the  grade  of  attorneys  are  better  paid  in 
money,  and  more  liberally  rewarded  with  honors,  than  in  any  other 
country.  Our  professional  brethren,  however,  need  not  be  informed 
that  to  realize  the  highest  honors  and  the  richest  rewards  of  tho 
British  bar  requires  industry,  integrity,  years  of  labor  and  profound 
science." 

Chancellor  "Walworth  in  Adams  v.  Stevens,  2(3  Wend.  451,  in  stat- 
ing the  rule  obtaining  in  England  on  tliis  subject,  said:  "Blackstone 
lays  it  down  as  the  estaldishcd  law  of  England,  that  a  counsellor 
cannot  sustain  a  suit  for  liis  fees;  and  he  cites  for  this  purpose  the 
case  of  Moor  v.  Eow,  1  K -p.  Ch.  os,  in  t!ie  time  of  Lord  Coventry, 
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1629,  where  a  demurrer  was  allowed  to  a  bill  brought  by  a  counsellor 
against  a  solicitor  for  counsel  fees,  which  the  latter  had  agreed  to 
account  for  periodically.  He  also  refers  to  the  decree  of  the  Em- 
peror Claudius,  mentioned  by  Tacitus,  limiting  the  amount  of  gratuity 
which  the  advocate  should  be  permitted  to  receive.  It  has  also  more 
recently  been  decided  in  England  that  the  practice  of  physic  is  a 
mere  honorary  employment;  and  that  the  medical  practitioner  cannot 
by  suit  recover  a  compensation  for  his  services,  but  must  be  con- 
tent to  take  such  compensation  only  as  is  voluntarily  offered:  Chor- 
ley  V.  Bolcot,  4  Term  Eep.  317;  Lispecombe  v.  Holmes,  2  Camp. 
N.  P.  441.  I  am  not  aware  of  any  case  in  which  it  has  been  defini- 
tively decided,  even  in  England,  that  a  barrister  cannot  recover  upon 
an  express  contract  to  pay  him  a  specific  sum  for  his  services  as 
counsel;  but  in  the  case  of  Turner  v.  Phillips,  1  Peake  N.  P.  C,  123, 
in  which  Lord  Kenyon  expressed  the  opinion  that  money  paid  to  a 
barrister  for  his  services  could  not  be  recovered  back,  he  mentioned 
it  as  the  general  opinion  of  the  profession  that  the  fees  of  barristers 
and  physicians  were  as  a  present  from  the  client  or  patient,  and  not 
a  payment  or  compensation  for  services."  It  is,  however,  only  bar- 
risters and  not  solicitors  or  attorneys  who  are  in  England  prohibited 
from  recovering  professional  fees:  Spencer  v.  Busch,  50  Misc.  Eep. 
284,  98  N.  Y.  Supp.  690. 

IV.     What  is  the  Almost  Universal  Rule  in  the  United  States. 

Although  the  reports  contain  innumerable  cases  in  which  lawyers 
have  been  allowed  to  recover  compensation  for  professional  services, 
the  cases  in  which  the  right  to  recover  compensation  was  an  issue 
are  comparatively  few.  The  courts  of  this  country  have  assumed 
that  lawyers  are  entitled  to  repover  reasonable  compensation  for 
their  services  when  the  amount  has  not  been  previously  agreed  upon, 
and  that  they  have  the  legal  right  to  make  contracts  for  such  com- 
pensation. "The  notion,"  said  the  court  in  1841  in  Stevens  v.  Adams, 
23  Wend.  57,  "that  cuimsel  fees  are  merely  honorary  like  a  barris- 
ter's, sergeant's  and  phj'sician's  fees  in  England,  has  never  been 
recognized  in  this  state.  On  the  contrary,  I  understand  there  has 
been  a  case,  perhaps  several  cases,  in  this  court  wherein  counsel  have 
been  allowed  to  recover  of  their  clients  argument  fees  on  a  quantum 
meruit."  So,  also,  in  Fischer-IIaiisen  v.  Brooklyn  Heights  K.  Co., 
173  N.  Y.  492,  66  N.  E.  3'J5,  the  court,  in  a  case  involving  a  lawyer's 
fee,  said:  "The  law  has  made  great  progress  in  protecting  nuMiibcrri 
of  the  bar  since  BLackstone  wrute  that  'a  counsel  can  nijiintain  no 
action  for  his  fees,  which  arc  given  not  as  locatio  vel  conduetio,  but 
as  cjuiddam  honorarium;  not  as  a  salary  or  hire,  but  as  a  more 
gratuity,  which  a  counselor  cannot  demand  without  doing  wrong  to 
his  rejiutation':  Chase's  Blackstmie,  3d  ed.,  GoO.  It  seems  strange 
to  the  lawyer  of  this  generation  to  read  the  rej^ort  of  a  case  decidvil 
as  recently  as  1S41,  in  which  those  eniinent  lawyers,  Snnuiel  Sto\'ens 
and  Peter   Caggcr,   as   copartners,   had   sued   their   clients   to   recover 
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the  sum  of  three  hundred  dollars  for  arguing  two  cases  in  the  court 
of  errors:  Stevens  v.  Adams,  23  "Wend.  57,  affirmed,  sub.  nom., 
Adams  v.  Stevens,  26  Wend.  451.  It  was  gravely  argued  for  the 
defendant  'that  at  common  law  a  counselor  cannot  maintain  an  ac- 
tion for  his  fees'j  that  'such  is  undeniably  the  law  of  England,  and 
in  this  state  it  has  not  been  held  otherwise,  the  question  never  having 
been  directly  brought  up  for  adjudication.'  It  was  held,  however, 
without  a  dissenting  vote  either  in  the  supreme  court  or  the  court 
of  errors  that  the  action  would  lie,  although  there  was  no  reported 
precedent  in  this  state  to  justify  it." 

The  question  was  raised  in  an  early  Tennessee  case,  that  of  New- 
man V.  Washington,  8  Tenn.  (Mart.  &  Y.)  79.  The  court,  in  declin- 
ing to  follow  the  English  rule,  observed:  "This  is  an  action  brought 
by  the  defendant  in  error,  an  attorney  at  law,  against  the  defendant 
upon  a  quantum  meruit  for  professional  services.  The  defendant  says 
that  the  plaintiff  cannot  recover,  because  the  profession  of  the  law 
is  of  an  honorable  character,  and  services  rendered  by  its  professors 
gratuitous.  The  law  in  England  is  certainly  as  contended  for,  both 
in  reliition/to  counselors  and  physicians.  But  the  doctrine  has  not 
prevailed  in  this  state  with  regard  to  either.  It  has  been  common 
here  for  professional  men,  as  well  as  other  persons  who  have  labored 
for  the  benefit  of  their  employers,  to  sue  for  and  obtain  what  they 
reasonably  should  have  for  their  services,  in  the  opinion  of  an  im- 
partial jury.  Such  recoveries  have  been  constantly  had  in  the 
inferior  courts,  and  their  propriety  has  been  sanctioned  in  this  court 
in  many  instances.  We  recollect  the  case  of  Oliver  B.  Hays  v. 
Samuel  Smith,  decided  at  Charlotte;  Robertson's  Heirs  v.  Campbell, 
decided  at  this  place;  and  Phillips  v.  Overton,  -4  Hayw.  (Teuu.)  2'Jl. 
Other  cases  have  been  mentioned  at  the  bar. 

"In  the  oi)inion  of  this  court  the  law  should  be  so— it  is  consonant 
with  tlic  nature  of  our  institutions  that  faithful  labors  sliould  be 
rewarded  by  reasonable  remuneration;  and  he  who  works  at  the  bar, 
and  he  who  works  at  the  plane,  the  physician,  the  farrier,  the  car- 
penter, and  the  smith,  should  all  possess  an  equality  of  rights,  and 
be  paid  what  they  reasonably  deserve  to  have,  according  to  tlie 
nature  and  value  of  their  respective  services.  We  have  here  no 
separate  orders  in  society — none  of  those  exclusive  privileges  whii-h 
distinguisli  the  lawyer  in  England,  in  order  to  attach  him  to  the 
existing  government,  and  which  constitutes  him  a  sort  of  noble  in 
the  land — rising,  by  regular  gradation,  fruni  an  ap;irentiee's  humble 
seat  in  Westminster  Ilall,  until  he  becomes  a  sergeant,  and  thin  is 
invited  to  a  seat  within  the  bar  as  king's  counsel;  after  a  little  time 
receives  some  sinecure  appointment,  or  is  placed  on  the  bench  for 
life,  with  a  salary  of  many  thousand  pounds  sterling;  or  is  app<iiiitt_d 
solicitor  general  to  the  king  or  the  queen,  or  attorney  gcnrral,  (^r  jK-r- 
chance  attains  to  the  highest  professional  honors,  by  taking  h:.s  .-,;:t 
on  the  woolsack;  equal,  whatever  may  have  been  his  binii  or  ..is 
origin,  to  the  proudest  peer  he  looks  upon.     Aone  of  these  £Ti> ;, /^.-.^ 
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are  possessed  hy  the  advocates  and  attorneys  of  Tennessee.  True, 
the  latter  may  be  promoted  (if  promotion  it  may  be  called)  from  a 
lucrative  practice  at  the  bar  to  a  troublesome  and  unproductive, 
though  honorable,  seat  on  the  bench. 

"But,  upon  the  whole,  a  lawyer  in  England  is  as  different  from  a 
lawyer  here  as  a  man  clad  in  a  plain  suit  of  black  or  blue — his  head 
such  as  nature  made  it — is  unlike  him  in  appearance  who  has  his 
body  surrounded  with  a  long  robe  and  his  head  covered  with  a  large 
wig." 

It  Avas  also  observed  in  a  recent  case  in  Tennessee  that  the  dis- 
tinction which  obtains  between  attorneys,  counsel  and  barristers 
under  the  English  law  does  not  prevail  in  that  state,  at  least  as  to 
the  right  of  compensation  for  services:  IngersoU  v.  Coal  Creek  Coal 
Co.,  117  Tcnn.  263,  119  Am.  St.  Eep.  1003,  98  S.  W.  178,  9  L.  E.  A., 
N.  S.,  282. 

In  Detroit  v.  Whittemore,  27  Mich.  281,  Mr.  Justice  Cooley  said: 
"The  employment  of  counsel  does  not  differ  in  its  incidents,  or  in 
the  rules  which  govern  it,  from  the  employment  of  an  agent  in  any 
capacity  or  business." 

Mr.  Justice  Gantt,  in  an  early  case  in  South  Carolina,  in  applying 
the  law  of  implied  contracts  to  the  performance  of  professional  ser- 
vices, observed:  "The  handicraftsman,  employed  to  lay  the  foundation 
and  plan  the  superstructure  of  a  house,  can  look  with  confidence  to 
the  law  for  a  full  indemnity  for  his  services;  and  the  law  mechanic, 
in  a  great  and  difficult  case,  where  mental  skill  and  bodily  exertion 
are  to  unite,  in  the  foundation  and  structure  of  a  suit  at  law,  more 
than  ordinarily  complex  and  difficult,  may  with  equal  confidence  and 
right  look  to  the  same  principle  for  his  indemnity.  It  would  reflect 
infinite  discredit  to  the  law  were  it  otherwise,  whose  rule  is  reason, 
and  whose  voice  is  justice  and  truth":  Duncan  v.  Breithaupt,  1 
McCord,  149. 

The  principles  of  law  applicable  to  claims  of  attorneys  for  services 
are  not  different  from  those  applicable  to  claims  of  surveyors  or 
mechanics  or  farmers:  Blair  v.  Columbian  Fireproofing  Co.,  191 
Mass.  333,  77  N.  E.  761.  The  same  rule  applies  to  employment  of 
lawyers  as  to  the  employment  of  other  persons  furnishing  skilled 
labor:  Mcl.ellan  v.  Ilnyford,  72  Me.  410,  39  Am.  Eep.  343;  Vilas  v. 
Downer,  21  Vt.  419.  In  the  early  case  of  Stevens  v.  Mongcs,  1 
Harr.  127,  the  court  observed  that  it  had  no  doubt  that  counsel  could 
recover  compensation  for  professional  services,  and  cited  the  recogni- 
tion of  such  fees  on  behalf  of  executors,  administrators  and  guardians, 
and  the  fact  that  physicians'  fees,  which  are  treated  as  honoraria  in 
England,  are  recognized  as  legal  demands,  as  an  argument  for  their 
allowance. 

The  riglit  to  recover  counsel  fees  has  been  specifically  recognized  in 
almost  every  ease  which  has  come  under  our  observation,  where  the 
riglit  of  recovery  has  been  questioned:  Ames  v.  Oilman,  10  Met.  239; 
Perry  v.  Lord,  111  Mass.  .101;  Frisscll  v.  Haile,  18  Mo.  18;  Adams  v. 
Stevens,  26    Wend.   451;   Eo^ti-r   v.   .J ark,   4   Watts,  334;   Balsbaugh  v. 
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Frazer,  19  Pa.  9o;  Clendincn  v.  Black,  2  Bail.  488,  23  Am.  Doc.  149. 
Likewise  the  right  to  contract  for  fees  for  such  services  has  been 
recognized  in  the  early  cases:  Eust  v.  Larue,  4  Litt.  411.  In  Mellon 
V.  Fulton  (Okl.),  98  Pac.  911,  19  L.  E.  A.,  N.  S.,  960,  the  court  said: 
"It  goes  without  saying  that  an  attorney  is  as  free  to  make  any 
contract  with  his  client  on  the  subject  of  compensation  for  his  ser- 
vices as  is  any  other  individual." 

Indeed,  the  courts,  recognizing  the  important  relation  which  the 
lawyer  occupies  toward  his  client's  welfare,  have  always  deemed  it 
their  duty  to  protect  the  fund  from  which  his  fees  are  to  come  where 
the  litigants  effect  a  private  settlement  among  themselves  for  the 
purpose  of  defrauding  him  of  his  professional  fees.  Mr.  Justice 
Roby,  in  Miedreich  v.  Eank,  40  Ind.  App.  393,  82  N.  E.  117,  in  a 
case  of  that  nature  said:  "It  is  -well  known,  althougli  seldom  stated, 
that  the  usefulness  of  the  American  judiciary  depends  upon  the  mem- 
bers of  its  bar.  The  judge  can  only  decide  questions  presented  lo 
him  for  decision,  and,  in  the  absence  of  an  independent  bar,  con- 
taining right-minded,  fearless  lawyers,  the  judge  and  the  court  would 
be  of  little  use.  The  duty  of  courts  to  protect  officers  who  are  so 
essential  to  them  and  from  whom  the  highest  fidelity  is  exacted  from 
fraud  and  imposition  practiced  or  attempted  by  litigants  is  perfectly 
clear.  It  is  an  inherent  obligation,  and  inherent  power  in  the  court 
to  discharge  it  has  alwaj^s  been  recognized." 

The  observations  of  Senator  Verplanck  made  in  his  concurring 
opinion  in  Adams  v.  Stevens,  26  Wend.  451,  were  to  the  effect  that 
the  right  to  recover  counsel  fees  was  a  matter  depending  upon  the 
usage  of  the  community.  He  said:  "Where  the  usages  or  prejudices 
of  society  are  such  as  to  make  a  direct  charge  for  professional  ser- 
vices discreditable,  there  will  be  no  express  stipulation  or  charges, 
;;iid  this  of  course  excludes  any  probability  of  an  implied  agreement. 
Accordingly,  Judge  Blackstone  speaks  of  the  counsel  fee  as  'a  mere 
gratuity,  which  a  counselor  cannot  demand  without  doing  injury  to 
his  reputation':  3  Blackstone's  Commentaries,  29;  and  Lord  Kenyon, 
in  deciding  an  analogous  question  against  the  right  of  a  physician  to 
sue  for  his  bill,  said:  'It  has  always  been  understood  in  this  country 
that  the  fees  of  a  physician  are  honorary  and  not  demandable  of 
right':  Chorley  v.  Bolcot,  4  Term  Eep.  317.  With  us  it  is  not  so 
understood  as  to  the  one  case,  nor  is  there  anything  discredital)]e 
in  the  other.  Tlie  usage  and  understanding  being  wholly  different, 
the  construction  and  effect  of  the  implied  contract  must  be  so  also, 
for  indeed  even  in  England  it  could  hardly  be  denied  that  a  previous 
express  bargain  for  professional  services  supported  by  the  considera- 
tion of  such  services  duly  rendered,  could  be  enforced  in  law  as  any 
other  contract.  Besides,  so  entirely  does  this  rule  depend  upon 
arbitrary  custom  in  Great  Britain,  that  when  you  cross  the  Tweed 
it  ceases,  for  the  Scotch  law  holds  that,  'Houoraries  may  be  pur- 
sued'; i.  e.,  physicians  and  counselors  may  sue  for  their  fees.  "When 
such  contracts  are  not  discreditable  or  unheard  of,  an  implied  agree- 
ment for   the  usual   and  fair   compensation  of   such  services   may   be 
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presumed.  Were  this  at  all  doubtful  upon  principle,  it  would  be 
settled  by  our  statute  law,  and  the  practice  under  it,  which  has  for 
more  than  fifty  years  allowed  counsel  fees  to  be  recovered  as  costs 
attendant  upon  judgments. 

"In  a  land  wedded  to  old  usages,  we  know  that  habit  or  prejudice 
may  still  keep  up  a  distinction  in  form,  that  has  long  ago  passed 
away  in  substance,  and  thus  compel  the  counselor  and  the  licentiate 
physician  to  look  only  to  their  honorary  fees  whilst  the  surgeon  or 
solicitor  may  sue  for  his  bill;  but  in  our  own  'Bank  Note  World,' 
on  this  side  the  Atlantic,  and  in  an  age  when  the  greatest  poets  or 
novelists  are  willing  to  confess  that  they  toil  'for  gain,  not  glory,' 
it  is  ridiculous  to  attempt  to  perpetuate  a  monstrous  legal  fiction,  by 
which  the  hard-working  lawyers  of  our  day,  toiling  till  midnight 
in  their  offices,  are  to  be  regarded  in  the  eye  of  the  law  in  the  light 
of  the  patrician  jurisconsults  of  ancient  Eome,  when 

dulce  dici  fuit  et  solemne  reclusa, 

Mane  domo  vigilare,  clienti  promeri  jura; 
and  who  at  daybreak  received  the   early  visits  of  their  humble  and 
dependent  clients,  and  pronounced  with  mysterious  brevity  the  oracles 
of  the  law." 

The  views  entertained  by  Senator  Verplanck,  as  shown  in  the 
quotation  above,  were  substantially  applied  by  the  English  house  of 
lords  in  The  Queen  v.  Doutre,  L.  K.  9  App.  751,  a  case  brought  be- 
fore it  from  Canada.  It  was  an  application  by  a  member  of  the 
Quebec  bar  for  compensation  for  professional  services  rendered  the 
government  of  Canada  by  the  applicant  in  connection  with  the  Fish- 
eries Commission.  Lord  Watson,  in  delivering  the  judgment  of  their 
lordships,  said:  "Their  lordships  are  willing  to  assume  that  the  law 
of  England,  so  far  as  it  concerns  the  right  of  the  bar  of  England  to 
sue  or  make  agreements  for  payment  of  their  fees,  was  rightly  ap- 
plied in  the  case  of  Kennedy  v.  Brown  [13  Com.  B.,  N.  S.,  677],  but 
they  are  not  prepared  to  accept  all  the  reasons  which  were  assigned 
for  that  decision  in  the  judgment  of  Erie,  C.  J.  It  appears  to  them 
that  the  decision  may  be  supported  by  usage  and  the  peculiar  con- 
stitution of  the  English  bar,  withoiit  attempting  to  rest  it  upon  gen- 
eral considerations  of  public  policy.  Even  if  these  considerations 
were  admitted,  their  lordships  entertain  serious  doubt  whether,  in  an 
English  colony  where  the  common  law  of  England  is  in  force,  they 
could  have  any  application  to  the  case  of  a  lawyer,  who  is  not  a 
mere  advocate  or  pleader,  and  who  combines  in  his  own  person  the 
various  functions  which  are  exercised  by  legal  practitioners  of  every 
class  in  England,  all  of  whom,  the  bar  alone  excepted,  can  recover 
their  foes  by  an  action  at  law. 

"But  it  is  unnecessary,  in  the  view  which  their  lordships  tnke 
of  this  cnse,  to  decide  any  of  these  questions  which  were  raised 
by  the  argument  for  the  appellant.  The  right  of  the  respondent 
to  sue  for  remuneration  does  not  appear  to  them  to  depend  either 
upon  the  law  of  the  place  where  the  employment  was  given,  or 
upon   the  law  of   the  locality  within   which   it   was   to   be   performed. 
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When  an  advocate  or  other  skilled  practitioner  is,  by  law  and 
the  custom  of  his  profession,  entitled  to  claim  and  recover  pay- 
ment for  his  professional  work,  those  who  engage  his  services  must, 
in  the  absence  of  any  stipulation  to  the  contrary,  express  or  implied, 
be  held  to  have  employed  him  upon  the  usual  terms  according  to 
which  such  services  are  rendered.  That  is  the  implied  condition  of 
every  contract  of  employment  which  is  silent  as  to  remuneration;  and 
it  is  a  condition  dependent  upon  the  professional  status  and  rights  of 
the  person  employed,  and  not  upon  the  law  of  the  place  where  his 
services  are  to  be  given,  so  long  as  he  is  employed  in  his  professional 
capacity.  A  member  of  the  bar  of  England,  in  accordance  with  the 
law  of  that  country  and  the  rules  of  the  profession  to  which  he  be- 
longs, renders,  and  professes  to  render,  services  of  a  purely  honorary 
character.  If,  in  his  professional  capacity  as  an  English  barrister, 
he  accepted  a  retainer  to  appear  and  plead  before  commissioners  or 
arbitrators  in  a  foreign  country,  by  whose  law  counsel  practicing  in 
its  regular  courts  were  permitted  to  hear  suit  for  their  fees,  that 
would  not  give  him  a  right  of  action  for  his  honoraria.  His  client 
would  have  a  conclusive  defense  to  such  an  action,  on  the  ground 
that  he  was  employed  as  a  member  of  the  English  bar,  and,  by  neces- 
sary implication,  upon  the  same  terms  is  to  remuneration  upon  which 
members  of  that  bar  are  understood  to  practice, 

"The  respondent  is  a  member  of  the  Quebec  section  of  the  bar  of 
Lower  Canada,  and  it  was  in  that  capacity  that  he  was  retained  by 
the  government  as  one  of  their  counsel  before  the  Fisheries  Com- 
mission. The  respondent  has  the  rank  of  queen's  counsel  conferred 
on  him  by  patent;  but  that  circumstance  does  not  appear  to  their 
lordships  to  affect  the  present  case.  It  gave  him  a  certain  precedence 
in  a  question  with  other  members  of  his  bar,  but  it  made  no  change 
upon  the  duties  and  obligations  incumbent  on  him  as  a  practicing 
member  of  the  bar,  or  upon  his  privileges  as  such,  including  the  right 
to  sue  for  his  fees.  The  retaining  letter  of  the  1st  of  October,  1875, 
makes  no  mention  of  fees,  and  their  lordships  are  accordingly  of 
opinion  that  it  must  be  held  to  have  been  an  implied  condition  of 
the  employment  thereby  offered  that  the  respondent  was  to  be  re- 
munerated for  his  services  upon  the  same  terms  on  which  these  ser- 
vices were  rendered  to  clients  in  Quebec.  The  respondent  was  en- 
gaged and  undertook  to  go  to  Halifax  as  a  Quebec  counsel,  subject  to 
the  same  rules  of  his  bar  by  which  his  conduct  as  a  lawyer  was 
regulated  in  Quebec,  and  it  would  be  a  strange  result  if,  retaining 
his  status  and  performing  his  work  as  a  member  of  the  Quebec  bar, 
he  was  nevertheless  to  be  stripped  of  the  privileges  attaching  to  that 
status  as  soon  as  he  entered  the  province  of  Nova  Scotia." 

V.     Extent  to  Which  the  English  Eule  Prevails  in  the  United  States. 
In  Law  V.   Ewell.  2  Cranch    C.  C.   144.  Fed.   Cas.   No.   8,127.  it  was 
declared  that  a  fee  as  counsel  could  not  be  recovered  at  law,  but  tho 
court  did  not  discuss  the  question. 

Am.  St.  Kep.,  Vol.  r.'T  —  :)4 
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Although  the  English  rule  of  not  allowing  a  recovery  for  ser- 
vices as  a  counselor  was  at  one  time  followed  in  Pennsylvania,  the 
only  state,  as  far  as  our  investigations  have  shown  us,  in  which  that 
rule  is  followed  at  the  present  time  is  that  of  New  Jersey.  Hence, 
the  decision  of  the  court  in  the  case  of  Bently  v.  Fidelity  etc.  Co., 
75  N.  J,  L.  828,  ante,  p.  837,  69  Atl.  202,  may  be  looked  upon  as  a 
sort  of  legal  curiosity.  The  court  in  that  case  laid  down  the  rule 
that  the  services  of  an  attorney  as  an  advocate,  when  such  services 
are  either  requested  or  accepted  by  a  client,  are  presumed  to  be 
gratuitous  unless  there  is  an  express  contract  to  pay  a  specific  amount 
for  such  services.  This  decision,  however,  is  in  accord  with  the  pre- 
vious decisions  in  that  state  on  the  subject:  Seclcy  v.  Crane,  15  N.  J. 
L.  35;  Schomp  v.  Schenck,  40  N.  J.  L.  195,  29  Am.  Eep.  219;  Hop- 
per V.  Ludlum,  41  N.  J.  L.  182. 

In  the  first  case  in  which  the  question  was  brought  before  the  court 
in  New  Jersey,  the  court,  Mr.  Chief  Justice  Hornblower  delivering 
the  opinion,  after  citing  the  English  cases  on  the  subject,  said: 
"Actions  for  counsel  fees,  I  believe,  in  some  instances,  have  been 
brought  and  maintained  in  our  inferior  courts;  but  the  question  ha? 
never  come  directly  befor  this  court  so  far  as  I  can  learn;  and  it 
is  well,  perhaps,  to  settle  it,  now  that  it  is  fairly  presented  to  us. 
I  have  reflected  a  good  deal  on  the  subject,  to  see  whether  there  is 
anything  in  the  nature  of  our  judicial  institutions,  or  in  our  modes 
of  conducting  suits,  that  would  justify  us,  either  upon  the  ground  of 
law  or  expediency,  in  departing  from  the  ancient  rule,  but,  after  all, 
I  am  inclined  to  think,  as  Lord  Kenyon  did  in  regard  to  physicians, 
that  it  would  neither  be  for  the  honor  nor  profit  of  the  bar  to  be 
going  to  law  for  the  recovery  of  their  fees.  Such  a  practice  would 
have  a  tendency  to  render  the  members  of  the  bar  odious,  and  be 
derogatory  to  the  character  of  a  liberal  and  learned  profession. 
....  I  do  not  mean  by  anything  I  have  said  to  be  understood  as 
deciding  that  a  recovery  may  not  be  had  upon  a  special  contract, 
whereby  a  suitor  should  stipulate  to  pay  his  counsel  a  certain  sum 
of  money,  for  his  services  as  such,  or  that  a  note  or  other  security 
may  not  be  taken  and  enforced,  for  counsel  fees":  Seeley  v.  Crane, 
15  N.  J.  L.  35. 

Under  the  New  Jersey  rule  the  distinction  between  the  services 
of  a  lawyer  in  the  capacity  of  an  attorney  at  law  and  an  advocate 
are  rigidly  observed.  He  may  recover  for  his  services  as  an  attor- 
ney at  law.  Mr.  Chief  Justice  Beasley  in  Schomp  v.  Schenck.  40  N. 
J.  L.  195,  29  Am.  Rep.  219,  in  stating  the  reasons  for  the  distinction 
between  the  right  to  recover  as  an  advocate  and  an  attorney,  said: 
"But  the  idea  that  attorneys  were  subject  to  the  same  disability  as 
an  advocate  was,  in  regard  to  contracting  with  their  clients  for  their 
remuneration,  has  no  foundation  in  legal  history  or  adjudged  cases. 
Unlike  those  of  the  English  barrister,  the  services  of  the  attorney 
were  not  tiiought  to  be  purely  honorary.  He  was  of  right  entitled 
to  certain  fees,  and  the  conditions  of  his  status  were  not  such  as 
to   disqualify  him  to   contract  for  remuneration.     The  attorney   could 


March,  1908.]     Bentley  v.  Fidelity  and  Deposit  Co.     851 

bind  himself  to  his  client,  and  the  client  to  the  attorney  by  a  con 
tract  which  was  reciprocally  enforceable,  but  no  such  tie  as  this 
could  be  created  between  the  client  and  the  advocate.  In  lej^al  theory 
the  connection  of  the  counsel  with  his  client  was  voluntary,  and 
rested  altogether  in  moral  consideration,  and  no  agreement  for  ser- 
vice on  the  one  side,  or  for  remuneration  on  the  other,  could  be  muvle 
by  expression  or  implication,  that  would  form  the  basis  of  a  suit. 
On  such  an  agreement  neither  could  sue  nor  be  sued.  In  Fell  v. 
Brown,  Peake,  96,  Lord  Kcnyon  held  that  an  action  would  not  lie 
against  a  barrister  for  misconduct  in  the  management  of  a  cause, 
and  in  Turner  v.  Phillips,  Peake,  122,  that  a  fee  given  to  such  an 
officer  to  argue  a  cause  which  he  did  not  attend  could  not  be  recov- 
ered; and  BO  again,  in  Mulligan  v.  MeDonough,  2  L.  T.,  N.  S.,  136, 
it  was  ruled  that  an  action  against  a  barrister  for  nonattcndance  at 
a  trial  was  not  maintainable.  The  law  was  thoroughly  settled  that 
the  client  could  not  convert  what  the  courts  regarded  as  a  moral 
obligation  on  the  part  of  the  advocate  into  a  legal  one.  And,  con- 
versely, the  same  infirmity  of  obligation  was  held  to  exist  wherever 
the  advocate  presented  himself  as  the  dominus  litis,  the  response  to 
his  plaint  being  that  his  claim,  however  fair  or  equitable,  had  no 
legal  force.  And  this  immunity  and  disability  of  these  officers  were 
entirely  the  creatures  of  the  importance  of  their  functions  and  the 
powers  and  privileges  with  which  they  were  invested.  Chief  Jus- 
tice Erie,  in  his  masterly  opinion  in  Kennedy  v.  Brown,  13  Com. 
B.,  N.  S.,  677,  which  is  the  leading  case  upon  this  subject,  when  ex- 
pressing the  reason  why  the  advocate  should  theoretically  be  consid- 
ered an  unhired  agent,  thus  describes  the  magnitude  and  importance 
of  his  office.  He  says,  speaking  of  the  advocate:  'lie  is  trusted  with 
interests  and  privileges  and  powers  almost  to  an  unlimited  degree. 
His  client  must  trust  to  him  at  times  for  fortune  and  character  and 
life.  The  law  trusts  him  with  a  privilege  in  rtspeet  of  liberty  of 
speech  which  is  in  practice  bounded  only  by  his  own  sense  of  duty; 
and  he  may  have  to  speak  upon  subjects  concerning  the  deepest  in- 
terest of  social  life,  and  the  innermost  feelings  of  the  human  soul. 
The  law  also  trusts  him  with  a  power  of  insisting  on  answers  to 
the  most  painful  questioning,  and  this  power,  again,  is  in  practice 
only  controlled  by  his  own  view  of  the  interests  of  truth.  It  is 
of  the  last  importance  that  the  sense  of  duty  should  be  in  active 
energy  proportioned  to  the  magnitude  of  these  interests.  If  the  law 
is  that  the  advocate  is  incapable  of  contracting  for  hire  to  serve 
when  he  has  undertaken  an  advocacy,  his  words  and  acts  ought  to  be 
guided  by  a  sense  of  duty,  that  is  to  say,  duty  to  his  client,  binding 
him  to  exert  every  faculty  and  privilege  and  power  in  order  that 
he  may  maintain  that  client's  right,  together  with  duty  to  tlio  court 
and  himself,  binding  him  to  guard  against  abuse  of  the  powers  an  1 
privileges  intrusted  to  him  by  a  constant  recourse  to  his  own  sense 
of  right.'  These  were  the  principles  ado[)ted  in  tliis  ct'lrbiated 
judgment  and  upon  which  tlie  conclusion  was  fouiid'^d  tlinr  r'r.o  ox- 
press  promise   of    the    client   to   pay   tl»e   advuc.ite   'ili'l    m't    coii^iiiute 


852         American  State  Reports,  Vol.  127.     [New  Jersey, 

any  legal  obligation.'  The  question  was  directly  presented,  and  waa 
directly  decided;  and  that  such  -^as  the  rule  of  the  common  law  I 
have  not  a  particle  of  doubt,  so  that  if  that  was  the  aspect  of  the 
question  now  presented  to  this  court,  I  should  be  in  no  doubt  how  to 
decide,  for  I  should  feel  that  I  had  not  the  power,  and  I  certainly 
should  not  have  the  inclination,  to  put  aside  a  rule  which  has  been 
Bo  long  established,  and  which  carries  with  it  all  the  authority  that 
wisdom  and  learning  can  impart.  But  this  subject  is  no  further 
within  the  scope  of  the  present  inquiry  than  for  the  purpose  of  show- 
ing tlie  exact  limits  of  the  doctrine  that  an  obligation  to  pay  for 
Irgal  services  cannot,  with  respect  to  the  advocate,  be  put  in  th^ 
form  of  a  legal  obligation,  for,  as  we  have  seen,  such  inability  does 
not  reach  to  others  besides  advocates.  So  sharply  is  the  boundary 
of  such  disability  defined,  that  in  the  case  just  referred  to,  it  ia 
shown,  by  a  reference  to  decisions,  that  even  barristers  can  enter 
into  legal  compacts,  with  respect  to  their  compensation,  in  other 
matters  than  those  of  advocacy,  and  Chief  Justice  Erie  says  that 
his  proposition  'is  confined  to  incapacity  for  contracts  concerning 
advocacy  in  litigation.'  It  seems  to  me  clear,  therefore,  that  such 
incapacity  does  not  appertain  to  the  ofiice  of  attorney,  and  that  th3 
contracts  of  this  class  of  persons  touching  their  services  cannot  be 
impugned  simply  on   the  ground  of  their  supposed   incompetency  to 

bind  themselves  or  others Before  closing  my  remarks  on  this 

head,  I  will  add  the  observation  that  the  American  decisions  on  the 
subject  have  not  been  overlooked,  and  that  it  is  quite  understood  that 
the  weight  of  such  decisions  is  in  favor  of  considering  the  English 
doctrine  relating  to  this  topic,  even  as  it  relates  to  advocates,  as 
obsolete  and  inapplicable  to  the  times.  All  I  wish  to  say  is,  that  I 
cannot  concur  in  this  view,  for  the  rule  in  question  has  always 
flourished  in  full  vigor  as  a  part  of  the  common  law,  and  has  never, 
during  any  interval  of  time,  fallen  into  disuse;  and  that  as  its  only 
foundation  was  its  supposed  efficiency  in  sustaining  the  honorable 
standing  of  the  advocates,  I  can  by  no  means  admit  that  such  a  rule 
is  ali«i  to  the  professional  ethics  of  this  country.  The  principle  that 
the  advocate  cannot  stipulate  with  his  client  for  his  perquisites  is 
one  of  the  established  customs  of  our  inherited  jurisprudence,  and  is 
entirely  consistent  with  our  social  conditions,  and  therefore,  in  my 
opinion,  is  not  to  be  eliminated  except  by  legislation." 

At  one  time  the  English  rule  prohibiting  the  recovery  of  counsel 
fees  was  in  vogue  in  Pennsylvania:  Mooney  v.  Lloyd,  5  Serg.  &  R. 
412;  but  the  courts  of  that  state  long  ago  set  the  doctrine  aside: 
Foster  v.  Jack,  4  Watts,  334;  Walton  v.  Dickerson,  7  Pa.  376;  Bals- 
baugh  v.  Frazer,  19  Pa.  9-5. 

In  Pennsylvania  the  opinion  of  the  court  in  Foster  v.  Jack,  4 
Watts,  334,  in  overruling  the  English  doctrine  on  this  subject  which 
had  been  formerly  recognized,  was  rendered  by  Mr.  Chief  Justice 
Gibson.  The  reasons  given  by  the  distinguished  jurist  for  the  change 
of  doctrine  in  that  state  are  both  interosting  and  sound.  He  said: 
"Though  dissatisfied  with  the   decision   of   Mooney   v.  Lloyd,   5  Serg. 


March,  1908.]     Bentley  v.  Fidelity  and  Deposit  Co.     853 

&  E.  412,  on  principle  and  for  its  consequences,  I  did  not  dissent. 
On  principle,  because  I  was  unable  to  comprehend  why  a  valuable 
consideration  might  not  raise  an  implied  promise  as  well  as  support 
an  express  one;  and  for  its  consequences,  because  I  felt  assured  it. 
would  be  found  entirely  incom{)atible  with  the  business  and  neces- 
sities of  both  counsel  and  client  here.  As  anticipated,  it  was  re- 
ceived with  almost  universal  disapprobation  by  the  profession,  not 
from  the  impulse  of  interest,  but  a  conviction  of  its  artificial  struct- 
ure and  practical  injustice.  Its  principle,  if  it  can  bo  said  to  have 
one,  had  its  origin  in  the  Roman  law,  when  the  practice  of  forensic 
oratory  was  so  elevated  as  to  bo  fancifully  thought  to  be  incapable 
of  stooping  to  mercenary  considerations  without  debasement.  And 
the  dignity  of  the  robe,  instead  of  any  principle  of  policy,  furnishes 
all  the  argument  that  can  be  brought  to  the  support  of  it  at  the 
present  day  [1835];  for  it  is  hard  to  imagine  a  psincipic  of  policy 
that  would  forbid  compensation  for  services  in  a  profession  which 
is  now  as  purely  a  calling  as  any  mechanical  art.  The  English  courts 
adopted  it  practically  and  professedly  on  the  foundation  of  dignity. 
They  studiously  restricted  it  to  advocates,  properly  so  called;  for 
actions  for  attorneys'  fees  are  of  daily  occurrence.  But  the  decision 
in  Mooney  v.  Lloyd  descended  a  step  lower  and,  abandoning 
the  ground  of  dignity  altogether,  gave  the  rule  a  much  wider 
sweep  than  it  has  in  England.  Though  it  might  aj^pear  from  the 
report  that  the  cause  of  action  was  compensation  for  services  in 
the  trial  of  a  cause,  it  is  an  undeniable  truth  that  all  preparatory 
services  were  included,  though  these  are  such  as  are  rendered  in 
England  by  the  class  called  attorneys  in  the  strictest  sense.  No 
discrimination  was  made  in  the  expressions  of  the  court,  the  rule  of 
the  decision  being  predicated  of  professional  services  generally.  It 
is  known  to  every  member  of  the  bar  how  narrow  is  the  compass  of 
his  duties  as  an  advocate.  His  most  constant  and  effective  efforts 
are  made  in  the  preparatory  stages;  and  his  agency  in  directing  the 
process  of  execution  is  an  invaluable  one.  In  fact,  a  substantial,  if 
not  a  preponderating,  portion  of  professional  business  never  finds  its 
way  to  the  ear  of  the  judges  at  all;  and  there  are  many  gentlemen  in 
honorable  and  lucrative  practice,  who  are  seldom  heard  at  the  bar. 
They  practice  strictly  as  attorneys,  and  to  apply  the  rule  of  the 
Roman  law  to  them  would  be  a  perversion  of  it.  Yet  Mooney  v. 
Lloyd,  5  Serg.  &  11.  412,  would  have  done  it;  and  the  <!eci>ion  in 
Gray  v.  Brackenridge,  by  wliich  it  was  overruled,  seems  to  be 
as  deeply  seated  in  justice  as  it  is  in  legal  analogy.  It  was  hold 
in  the  latter  that  an  attorney's  action  may  be  maintained  on  an 
implied  assumpsit,  and  without  regard  to  the  quality  of  the  ser- 
vices. The  English  rule  was  abtdished  by  it  without  distinction  br'- 
twecn  advocates  and  attorneys,  as  its  analogue  liad  been  ah^ilished  Uv 
universal  practice  and  without  distiuctiou  between  physieians  and 
apothecaries.  The  subject  was  not  susiM-pt  ihle  of  distinct  ior. :  nor 
would   there  be   the   same  propriety   in  it   where   the   habi;s   ai-.d   eir- 
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cumstanccs  of  the  client  require  indulgence  as  there  is  in  England 
where  the  barrister's  fee  is  handed  to  him  with  his  brief." 

The  rule  approved  in  the  principal  case  is  not  only  opposed  to  the 
mass  of  cases  in  other  states,  wherein  recovery  for  such  services 
have  been  allowed  without  questioning  the  right  of  lawyers  to  main- 
tain such  actions,  but  to  the  cases  wherein  the  right  was  questioned. 
Although  the  court  in  the  principal  case  does  not  enter  into  a  dis- 
cussion of  the  reasons  for  the  decision,  it  refers  to  the  cases 
wherein  the  matter  is  discussed  at  length.  Those  decisions  look  to 
the  case  of  Kennedy  v.  Brown,  13  Com.  B.,  N.  S.,  677,  as  the  con- 
trolling authority  on  the  subject.  The  house  of  lords,  however,  in 
the  case  of  The  Queen  v.  Doutre,  L,  E.  9  App.  751  (which  was  dis- 
cussed in  subdivision  IV),  though  adhering  to  the  celebrated  case 
relied  upon,  still  stated  that  "they  are  not  prepared  to  accept  all  the 
reasons  which  were  assigned  for  that  decision,"  and  proceeded  to  lay 
great  stress  upon  the  effect  of  the  usages  of  the  community  with 
respect  to  whether  counsel  should  be  allowed  to  recover  compensa- 
tion. In  that  case  compensation  was  allowed  a  member  of  the  bar 
of  Quebec  for  the  reason  that  members  of  that  bar  combined  the 
duties  of  advocate  and  attorney  in  the  same  individual  and  were 
allowed  to  receive  compensation  for  their  services  as  lawyers  by  the 
usage  of  the  community. 

From  the  decisions  in  New  Jersey  it  appears  that  the  same  in- 
dividual may  exercise  the  functions  of  advocate  and  attorney.  And 
it  doubtless  is  the  custom  of  clients  to  remunerate  lawyers  for  their 
services.  Under  those  circumstances  it  would  seem  as  if,  under  the 
rule  laid  down  by  the  English  courts,  a  lawyer  should  be  allowed  to 
recover  for  his  services  regardless  of  whether  they  consist  of  advo- 
cacy or  merely  those  strictly  performed  by  an  attorney  in  England. 

A  recovery,  however,  is  allowed  for  services  which  are  of  the 
nature  of  those  performed  strictly  by  an  attorney:  Van  Atta  v.  Mc- 
Kinney's  Exrs.,  16  N.  J.  L.  235;  Schomp  v.  Schenck,  40  N.  J.  L.  195, 
29  Am.  Eep.  219;  Strong  v.  Mundy,  52  N.  J.  Eq.  833,  31  Atl.  611; 
Bcntly  V.  Fidelity  etc.  Co.,  75  N.  J.  L.  828,  ante,  p.  837,  69  Atl.  202. 
And  counsel  fees  arc  said  to  be  recoverable  where  there  is  an  agree- 
ment to  pay  a  specific  sum  for  services  as  counsel:  Hopper  v.  Lud- 
lum,  41  X.  J.  L.  1S2;  Zabriskie  v.  "Woodruff,  48  N.  J.  L.  610,  7  Atl. 
336.  But  there  is  a  dictum  to  the  effect  that  such  agreements  are 
not  allowable  under  the  English  rule:  Schomp  v.  Schenck,  40  X.  J. 
L.  195,  29  Am.  Eep.  219.  But  the  rule  appears  to  be  settled  that  in 
those  jurisdictions  where  no  recovery  is  allowed  for  counsel  fees,  that 
an  action  will  lie  upon  a  bill  of  exchange  or  promissory  note  given 
bv  the  client  in  consideration  for  such  services:  Mooney  v.  Lloyd.  5 
Sorg.  &  E.  412;  Mowat  v.  Brown,  19  Fed.  87.  We  canmrt  see  how  the 
making  of  a  contract  for  a  specific  counsel  fee  obviates  the  ethical 
objections  which  are  urged  against  a  recovery  of  counsel  fees  under 
an  implied  contract.  It  seems  to  us  that  the  moral  distinction  be- 
tween collecting  a  counsel  fee  as  such  and  collecting  a  promissory 
note  given  for  the  same  purpose  is  so   metaphysical  and  subtle   that 
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the  distinction  might  be  lost  on  the  average  sort  of  client.  We  have 
not  o1)  rved  whether  the  decisions  making  such  distinctions  require 
the  pro:;  •'^sory  note  to  be  tendered  to  the  advocate  without  sugges- 
tion on  his  part  or  whether  he  may  suggest  that  the  butcher  and 
the  grocer  have  been  unpaid. 

We  believe  that  it  is  as  honorable  and  dignified  for  a  mtMuljcr  of 
the  bar  to  insist  upon  receiving  compensation  for  liis  services,  whether 
they  be  those  of  an  advocate,  counsel  or  attorney,  as  it  is  for  the 
members  of  the  judiciary  to  receive  compensation  for  their  arduous 
mental  labor  in  deciding  the  cases  preseuted  before  them  by  these 
same  members  of  the  bar. 


BATTON  V.  PUBLIC  SERVICE  CORPORATION  OF  NEW 

JERSEY. 

[75  N.  J.  L.  857,  69  Atl.  1G4.] 

DEATH — Proximate  Cause. — The  Wrongful  Act,  neglect  or 
default  must  have  been  the  proximate  cause  of  death  in  order  to  give 
a  right   of  action   therefor,     (p.  856.) 

DEATH. — The  Proximate  Cause  is  the  Efficient  cause — the 
one  that  necessarily  sets  the  other  causes  in  operation,      (p.  856.) 

DEATH — Proximate  Cause — Hemorrhage  from  Original  Wound. 
If  the  deceased,  acting  in  good  faith,  and  without  negligence  on 
her  part,  attended  to  such  household  duties  as  she  thought  she  might 
prudently  perform,  and  in  so  doing  produced  a  hemorrhage  from  the 
original  wound  which  she  had  received  as  a  result  of  the  negligence 
of  the  defendant,  from  which  death  ensues,  the  defendant  is  not 
thereby  relieved  of  the   consequences  of  its  wrongful   act.     (p.  857.) 

DEATH — Proximate  Cause. — If  the  Act  of  the  Deceased  in  at- 
tending to  her  household  duties  did  cause  the  hemorrhage  which  was 
the  immediate  cause  of  death,  the  question  whether,  considc  ring  the 
situation  and  surroundings  of  the  deceased,  it  was  such  a  negligent 
act  as  to  defeat  recovery  was  for  the  jury.      (p.  857.) 

DEATH. — Where  There  is  any  Evidence  Tending  to  Show 
pecuniary  injury,  resulting  from  death,  to  the  next  of  kin  of  the  de- 
ceased, the  question  of  damages  should  be  submittted  to  the  jury, 
(p.  85S.) 

(Syllabus  by   the  court.) 

William  C.  French,  for  the  plaintiff  in  error. 

Edward  Ambler  Armstrong,  for  the  defendant  in  error. 

«-«  TRENCHARD,  J.  This  writ  of  error  brings  under 
review  a  judgment  entered  in  the  supreme  court  upon  a  non- 
suit at  the  Camden  circuit. 

The  plaintiff'  is  the  administrator  of  his  deceased  wife, 
Laura  Batton.  and  brought  suit  under  the  death  act  i(Ten. 
Stats.,  p.  11S8)  to  recover  iov  the  ])ccnniai"y  injur\'  rosuhitiur 
to  the  next  of  kin  from  the  death  of  the  wife,  alleged  to  have 
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been  caused  by  a  fall  from  a  trolley-car  negligently  operated 
by  the  defendant,  the  Public  Service  Corporation  of  New 
Jersey. 

The  learned  trial  judge  nonsuited  the  plaintiff  upon  the 
grounds,  first,  that  the  fall  was  not  the  proximate  cause  of 
death,  and  second,  that  there  was  no  proof  of  pecuniary  loss 
to  the  next  of  kin. 

We  think  that  both  questions  should  have  been  submitted 
to  the  jury. 

1.  That  the  accident  occurred;  that  it  was  due  to  the  neg- 
ligence of  the  defendant,  and  that  in  the  fall  the  deceased 
ruptured  her  spleen  and  was  otherwise  injured,  is  not  dis- 
puted. 

But  it  is  contended  by  the  defendant  that  the  fall  from  the 
car  was  not  the  proximate  caus(>  of  her  death. 

It  is  familiar  law  that  the  wrongful  act,  neglect  or  default 
'^**''  must  have  been  the  proximate  cause  of  death  in  order  to 
give  a  right  of  action  therefor:  See  13  Cyc.  319,  and  cases 
there  cited. 

The  proximate  cause  is  the  efficient  cause — the  one  that 
necessarily  sets  the  other  causes  in  operation.  The  causes 
that  are  merely  incidental,  or  instruments  of  a  superior  or 
controlling  agency,  are  not  proximate  causes  and  the  responsi- 
ble ones,  though  they  may  be  nearer  in  time  to  the  result : 
Aetna  Fire  In^s.  Co.  v.  Boon,  95  U.  S.  117,  2-1  L.  cd.  395; 
Wiley  V.  West  Jersey  R.  R.  Co.,  41  X.  J.  L.  247 ;  Collins  v. 
West  Jersey  Express  Co.,  72  N.  J.  L.  231,  62  Atl.  675,  5  L. 
R.  A.,  X.  S.,  373. 

In  the  present  case  it  is  established  beyond  contr(-)vei'sy  that 
prior  to  her  fall  from  the  trolley-t-ar  the  deceased  enjoyed 
perfect  health;  that  the  fall  ruptured  her  spleen,  and  that 
"she  never  had  a  well  day  after  the  fall";  that  the  spleen  has 
to  do  with  the  blood-making  processes  of  the  body,  and  after 
the  accident  it  did  not  pei'form  its  functions;  that  her  "color 
was  bad";  that  the  wound  never  more  than  partially  healed, 
and  that  about  nine  weeks  after  the  accident  she  had  an 
internal  hcjnorrhaue.  was  taken  to  the  hospital  in  a  state  of 
collapse,  was  there  operated  on  l)y  surgeons,  and  died  two  days 
tlieri-aft(^r. 

r>ut  it  is  contended  ]\v  tlie  defendant  tliat  the  heuKM-rhage, 
AvhiL-li  immediately  preeedi'd  di'ath.  was  cjiused  by  a  strain  to 
which  ]Mrs.  Batton  subjected  liersclf.  ami  tliat  tiierefore  the 
negligent  act  of  the  defendant  was  not  the  proximate  cause 
of  death. 
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It  is  true  that  the  post-mortem  examination  showed  that 
the  wound,  which  had  only  begun  to  heal,  had  been  freshly 
torn.  It  further  appeared  that  sometime  during  the  day 
before  she  was  removed  to  the  hospital  Mrs.  Batton  had 
lifted  a  wash-boiler  off  the  stove,  and  there  is  testimony  tend- 
ing to  show  that  this  might  have  broken  open  the  healing 
wound.  But  this  did  not  justify  the  court  in  holding,  as  a 
matter  of  law,  that  the  wrongful  act  of  the  defendant  was  not 
the  proximate  cause  of  death. 

It  appeared  in  the  ease  that  though  the  deceased  was  sick 
continuously  from  the  time  of  the  accident,  yet  nevertheless 
*^^^  she  continued  to  attend  to  her  household  duties  to  the  best 
of  her  ability  from  time  to  time,  as  her  strength  would  permit. 
Under  these  circumstances  the  pertinent  legal  rule  is  that  if 
the  deceased,  acting  in  good  faith,  and  without  negligence  ou 
her  part,  attended  to  such  household  duties  as  she  thought 
she  might  prudently  perform,  and  in  so  doing  produced  a 
hemorrhage  from  the  original  wound  which  she  had  received 
as  a  result  of  the  negligence  of  the  defendant,  from  which 
death  ensues,  the  defendant  is  not  thereby  relieved  of  the  con- 
sequences of  its  wrongful  act:  Sullivan  v.  Tioga  R.  R.  Co., 
112  N.  Y.  G-13,  8  Am.  St.  Rep.  793,  20  N.  E.  569 ;  Hope  v. 
Troy  &  L.  R.  R.  Co.,  40  Hun,  438 ;  affirmed,  110  X.  Y.  643, 
17  N.  E.  873;  Lyons  v.  Erie  Ry.  Co.,  57  N.  Y.  489;  Brashoar 
V.  Philadelphia  Traction  Co.,  180  Pa.  392.  36  Atl.  914; 
Newark  R.  R.  Co.  v.  lAb-Cann,  58  N.  J.  L.  642,  34  Atl.  1052, 
33  L.  R.  A.  127;  Beaueham.p  v.  Saginaw  i\Iin.  Co.,  50  Mich. 
163.  45  Am.  Rep.  30,  15  N.  W.  65:  Terre  Haute  Ry.  Co.  v. 
Buck,  96  Ind.  346,  49  Am.  Rep.   IGS. 

If,  therefore,  the  act  of  the  deceased  in  lifting  tlie  wasli- 
boilcr  did  cause  the  hemorrliage  which  resulted  in  death,  tlie 
question  whether,  considering  the  circumstances  and  sur- 
roundings of  tlie  deceased,  it  was  such  a  negligent  act  as  to 
defeat  reeo\e;y  was  for  the  jury:  Newark  R.  R.  Co.  v.  ^Me- 
Cann,  58  N.  J.  L.  642,  34  Atl.  1052.  33  L.  R.  A.  127.  It  nuist 
be  borne  in  miud  that  Mrs.  l>atton  was  not  a  volunteer  in 
the  care  of  her  ailment.  The  negligence  of  the  defendant 
had  thrust  that  burden  upon  her.  Her  duty  was  to  use  rea- 
sonable care  to  restore  her;>elf  to  health.  If,  therefore,  she 
conducted  herself  as  would  a  reasonably  prudent  ])erson  in 
her  situation  and  circumstances,  and  iniioeetitly  aggravated 
the  harmful  efi'ect  of  the  original  injury,  the  oriuinal  wrong- 
ful cause  continues  to  tlie  end  and  aeconiplishes  the  linal  re- 
sult, and  is  therefore  the  proximate  eause. 
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2.  The  statute  applicable  to  the  present  case  provides  that 
"in  every  such  action  the  jury  may  give  such  damages  as 
they  shall  deem  fair  and  just,  with  reference  to  the  pecuniary 
injury  resulting  from  such  death,  to  the  ....  next  of  kin 
of  such  deceased  person":  Gen.  Stats.,  p.  1188. 

The  injury  to  be  thus  recovered  for  has  been  defined  to  be 
"the  deprivation  of  a  reasonable  expectation  of  a  pecuniary 
advantage  which  would  have  resulted  by  a  continuance  of  the 
««i  life  of  deceased":  Taulmier  v.  Erie  R.  R.  Co.,  31  N.  J. 
L.  151 ;  Demarest  v.  Little,  47  N.  J.  L.  28. 

In  the  case  under  consideration  there  was  some  evidence  of 
pecuniary  injury  resulting  from  the  death  of  Mrs.  Batton  to 
the  next  of  kin,  her  infant  children.  The  question  of  dam- 
ages should  therefore  have  been  submitted  to  the  jury, 

Since  the  nonsuit  cannot  be  justified  upon  either  of  the 
grounds  upon  which  it  was  granted,  the  judgment  below  must 
be  reversed,  and  a  venire  de  novo  awarded. 


The  Doctrine  of  Froximate  Cause  is  the  subject  of  a  note  to  Gilson 
V.  Delaware  etc.  Canal  Co.,  36  Am.  St.  Eep.  807.  Where  one  is  injured 
by  the  negligence  of  another,  and  the  injury  renders  the  system  more 
susceptible  to  disease  and  less  able  to  resist  it,  and  death  results  from 
the  disease,  the  death  is  legally  attributable  to  such  negligence:  Terre 
Haute  etc.  E.  E.  Co.  v.  Buck,  96  Ind.  346,  49  Am.  Eep.  ^168.  Death 
may  be  said  to  proximately  result  from  an  accident,  where  blood- 
poisoning  or  other  disease  grows  out  of  the  injury  and  is  the  immediate 
cause  of  dissolution:  Hay  v.  City  of  Baraboo,  127  Wis.  1,  115  Am.  St. 
Eep.  977;  Central  Accident  Ins.  Co.  v.  Eembe,  220  HI.  151,  110  Am. 
St.  Eep.  235;  Fetter  v.  Fidelity  &  Casualty  Co.,  174  Mo.  256,  97  Am. 
St.  Rep.  560;  Travelers'  Ins.  Co.  v.  Murray,  16  Colo.  296,  25  Am.  St. 
Rep.  267. 


J.  H.  LYON  &  COMPANY  v.  PLU.AL 

[75  N.  J.  L.  883,  69  Atl.  209.] 

GUARANTY — Change  in  Personnel  of  Partnership. — A  guar- 
anty to  a  firm  of  a  customer's  rniining  account  is  not  o[ieiative  as  to 
credit  extended  after  the  admission  into  such  firm  of  a  new  member, 
in  the  absence  of  anything  to  sliow  th;it  such  clinnge  in  the  firm  was 
originally  contemplated  by  the  guarantor,  (p.  SCO.) 
(Syllabus  by  the   court.) 

Coult,  T^hiting  &  Smith,  for  the  plaintiff  in  error. 

Harry  X.  Reeves,  for  the  defendant  in  error. 

**''^"'  PARKER.  J.     At  tho  font  of  an  order  for  merchandise, 
dated  October  3,  1893,  siiinnl  l)y  Goorge  W.  Downs  and  ad- 
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dressed  to  Messrs.  J.  IT.  Lyon  &  Company,  was  appended  the 
following  guaranty,  signed  by  the  defendant; 
"Mess.  J.  11.  Lyon  &  Co.: 

"Gents — I  hereby  agree  to  become  responsible  for  the  pur- 
chases made  by  G.  W.  Downs  for  his  Newark  Mill. 

"MATTHIAS   PLUM." 

At  the  date  of  the  guaranty  J.  H.  Lyon  &  Company  were 
a  i)artuership  consisting  of  John  H.  Lyon  and  Philip  M. 
Knight.  This  partnership  sold  goods  to  Downs  on  running 
account  until  January  1,  1898,  when  the  amount  due  was 
one  thousand  and  twelve  dollars  and  ninety-seven  cents.  On 
that  date  Joseph  C.  Tully  was  admitted  into  the  partnership, 
which  continued  with  these  three  members  until  February, 
1905,  when  it  was  incorporated  as  John  H.  Lyon  &  Com- 
pany, the  present  plaintiff.  Both  the  second  partnership 
and  the  corporation  continued  the  Downs  account  until  June, 
1903,  when  Downs,  then  owing  a  balance  of  sixteen  hundred 
and  twenty  dollars  and  thirty-six  cents  ^**  on  the  accounts 
and  notes  for  goods  purchased,  was  declared  a  banlcrupt. 
Suit  was  brought  by  the  corporation  of  Lyon  &  Company 
against  Plum  on  his  guaranty,  the  bills  of  particulars  an- 
nexed to  the  declaration  setting  forth  all  the  items  of  the 
Downs  account  from  the  beginning,  and  at  the  trial  in  the 
Essex  circuit,  the  above  facts  appearing  on  the  plaintiff's 
case,  motion  was  made  to  nonsuit  on  several  grounds,  among 
them  that  the  guaranty  was  not  a  continuing  one;  that  it 
had  been  discharged  by  the  acceptance  of  notes  by  Lyon  & 
Company,  thereby  extending  the  time  of  payment,  and  that 
the  guaranty  ceased  to  be  operative  on  January  1,  1898,  the 
date  of  Mr.  Tully 's  admission  into  the  firm,  since  which 
time  the  statute  of  limitations,  which  was  duly  pleaded,  had 
run.  This  motion  was  denied,  and  defendant  having  rested 
his  case  without  offering  any  evidence,  the  jury,  by  direction 
of  the  court,  returned  a  verdict  in  favor  of  plaintiff  for  the 
full  amount  claimed  and  interest.  On  exceptions  to  the 
refusal  to  nonsuit  duly  taken,  and  the  refusal  being  assigned 
for  error,  the  grounds  then  urged  are  now  before  us. 

Regarding  the  guaranty  a-s  a  contini;ing  one,  and  the  guar- 
antor's liability  as  not  discharged  hy  the  ai-cei)tance  of  notfs. 
we  think  the  trial  judge,  nevertheless,  errt\l  in  refusing  to 
nonsuit,  as  the  case  is,  in  our  opinion,  controlled  by  the  third 
ground  of  nonsuit  presented  to  the  triitl  f(nu't.  On  this  point 
the  rule,  as  stated  in  12  Enu'.  R.  C.  -1*;!).  is  as  follows:  "A 
doi-unient  in  terms  a  contimiin'.;    uiiai-;ii:lv,   triven  to  two  or 
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more  persons  conslitnlinp:  a  body  fluctuating  as  to  numbers, 
will  in  general  continue  in  force  only  so  long  as  the  body  re- 
mains unchanged."  And  in  20  Cyc.  1431,  the  rule,  as  stated 
in  the  text,  is  that  if  the  guaranty  is  directed  to  a  firm,  a 
change  in  the  iKirtnership  terminates  the  offer,  and  advances 
made  by  the  new  firm  are  not  secured  by  it. 

An  examination  of  the  decisions  shows  that  they  fully  sup- 
port the  rule.  In  the  case  of  Wright  v.  Russell,  3  Wils.  530, 
a  bond  given  for  fidelity  of  a  clerk  to  his  then  employer  was 
held  not  to  apply  to  his  subsequent  service  in  a  partnership 
formed  of  the  original  employer  and  one  associated  with  him. 

The  case  of  Barclay  v.  Lucas,  noted  in  the  report  of  Barker 
885  y_  Parker,  1  Term  Rep.  291,  is  the  only  one  we  find  to  the 
contrary.  In  that  case  the  bond  was  for  the  faithful  service 
of  one  Philip  Jones  in  the  shop  and  counting-house  of  the 
three  plaintiffs,  who  afterward  took  another  partner,  subse- 
quent to  whose  admission  the  default  occurred,  and  plain- 
tiff's sued  for  only  three-quarters  of  the  amount  in  default, 
as  their  share  secured  to  them.  The  judges,  Lord  ^Mansfield 
presiding,  held  plaintitfs  entitled  to  recover,  construing  the 
bond  in  the  light  of  their  knowledge  that  banking  and  com- 
mercial houses  were  notoriously  fluctuating  in  membership, 
and  that  the  bond  was  intended  to  secure  "the  house"  as  a 
variable  quantity,  and  arguing  ab  inconvenienti  that  under  a 
contrary  decision  business  houses  would  have  to  take  new 
security  with  each  change  of  partners,  as,  indeed,  thoy  would. 
Subsequently,  however.  Lord  Mansfield  himself  declared  in 
"Weston  v.  Barton,  4  Taunt.  673,  that  Barclay  v.  Lucas  must 
be  taken  as  overruled,  and  in  Spiers  v.  Houston,  4  Bligh, 
N.  S.,  515,  it  was  held  in  the  house  of  lords  that  a  guaranty 
of  moneys  advanced  by  a  firm  consisting  of  two  persons  will 
not  extend  to  a  new  firm  in  wliich  a  third  person  is  intro- 
duced as  a  partner,  and  that  payments  made  by  the  principal, 
after  the  alteration  of  the  firm  and  in  transactions  with  him, 
are  applicable  to  the  extinction  of  the  balance  due  the  old 
firm  at  the  date  of  the  alteration,  a  rule  applicable,  as  will  be 
seen,  to  the  present  case. 

The  rule  as  to  changes  in  the  firm  secured  is  not  confuied 
to  increase  in  a  partnership  by  admission  of  a  new  partner, 
but  extends  to  a  decrease  by  voluntary  act  or  by  death,  and 
to  incorj)oration  of  the  partnership,  the  general  jtroposition 
being  that  transactions  occurring  after  any  material  change 
in  the  status  or  composition  of  tlie  party  originally  guaran- 
teed will  not  be  covered  by  the  guaranty:  De  Colyar  on  Guar- 
antees, Eng.  ed.,  250,  205;  Strange  v.  Lee,  3  East,  484;  Dry 
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V.  Davy  10  Adol.  &  E.  30.  The  American  cases  are  to  the 
same  effect:  Penoyer  v.  Watson,  16  Johns.  100,  32  N.  E.  3; 
Barnett  v.  Smith,  17  111.  565;  Holmes  v.  Small,  157  Mass. 
221 ;  State  v.  Boon,  44  Mo.  254 ;  Smith  v.  ^lontgomery,  3 
Tex.  199.  The  rule  was  applied  in  tliis  state  to  the  case 
of  a  mortgage  *^*^^  security,  in  Forst  v.  Kirkpatrick,  64  N. 
J.  Eq.  578,  54  Atl.  554,  and  seems  to  us  to  be  founded  on  rea- 
son and  policy.  Plum,  the  defendant,  presumably  knew  both 
Lyon  and  Knight,  of  the  original  firm,  and  had  a  right  to 
rely  on  tlieir  care  in  extending  credit  and  promptness  in 
collection.  He  could  not  be  expected  to  know  what  part  a 
new  partner  might  play  in  the  business  of  the  firm.  Such 
new  partner  might  be  intrusted  with  the  entire  management 
of  credits  and  collections,  and  might  negligently  extend  un- 
due credit  and  delay  collection.  Plum  guaranteed  the  origi- 
nal firm  and  that  alone.  His  liability  is  measured  by  the 
terms  of  his  contract,  which  is  strictissimi  juris,  and  not  to 
be  extended  by  implication:  Manufacturers'  Bank  v.  Dick- 
erson,  41  N.  J.  L.  448,  32  Am.  Rep.  237.  And  the  addition 
of  a  partner  to  the  firm  of  Lyon  &  Company  was  an  addi- 
tional rislv  which  Plum  did  not  assume. 

Plum's  liability,  therefore,  did  not  extend  to  credits  given 
by  the  new  firm  of  Lyon  &  Company  after  Tully's  admis- 
sion into  it.  And  under  the  doctrine  of  Spiers  v.  Houston, 
4  Bligh,  N.  S.,  515,  payments  made  by  the  debtor  after  the 
change  of  membership,  are  applicable  to  the  earlier  items  of 
the  account.  Such  payments,  in  the  present  case,  were  sufB- 
cient  to  extinguish  those  items,  which,  moreover,  are  barred 
by  the  statute  of  limitations.  There  was,  therefore,  no  re- 
maining liability  on  the  guaranty,  and  the  trial  judge  should 
have  ordered  a  nonsuit. 

The  judgment  will  be  reversed. 


WJicn  a  Contract  of  Guaranty  for  gooils  to  be  pold  to  a  third  person 
is  made  with  a  corporation  that  afterward  changes  its  name  and 
supjdies  goods  after  such  change,  it  has  been  lield  that  there  can  be 
no  recovery  against  the  guarantor  for  the  goods  thus  sujijilied:  Crane 
Co.  V.  Si)echt,  39  Neb.  123,  42  Am.  St.  Eep.  5G2.  A  more  reasonable 
rule,  however,  is  adopted  in  City  Nat.  Bank  v.  Phel])s,  97  X.  Y.  44, 
49  Am.  Rep.  513,  where  it  has  held  that  a  national  bank,  changed  from 
a  state  bank,  may  maintain  an  action  on  a  continuing  guaranty  for 
loans,  held  by  it  before  the  change,  for  loans  both  before  and  after 
the  change. 
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APPEAL  AND  EEROa — Practice. — Pacts  Founded  upon  Re- 
quest, whether  incorporated  in  tlie  decision  proper  or  not,  arc  for 
the  consideration  of  the  appellate  courts,  to  enable  them,  in  review- 
ing a  case,  to  apply  the  proper  principles  of  law.      (p.  8G4.) 

APPEAL  AND  ERROR— Inconsistent  Findings. — \Vhcre  the 
findings  are  so  inconsistent  that  it  is  impossible  to  harmonize  them, 
the  appellate  court  must  accept  the  facts  most  favorable  to  the  ap- 
pellant, and  he  is  entitletl  to  rely  upon  them  in  aid  of  his  exceptions, 
(p.  864.) 

APPEAL  AND  ERROR— Implied  Findings.— The  finding  thnt 
a  mortj^jage  contained  the  usual  clauses  impliedly  excludes  unusual 
clauses,      (p.   8(i4.) 

VElsDEE'S  LIEN. — When  a  vendee  is  in  possession,  or  has 
made  imjirox  ements,  or  where  special  equities  intervene,  he  is  en- 
titled  to   a   lien.      (p.   86.5.) 

VENDEE'S  LIEN  for  Payments  on  Account  of  the  Purchase 
Price. — A  vendee  who  lias  made  ])aym(Mits  on  account  of  the  ;;urciiase 
]ii-ice  becomes  a  pintijil  owner  of  the  property,  and  if  tiie  vendor 
cannot  convey  the  title,  the  vendee  has  a  lien  on  the  vendor's  inter- 
est   for    tlie    reiinlmrsement    of    sums    paid.      (p.    870.) 

VENDEE'S  LIEN,  Enforcement  of.— If  a  vendee  has  made 
payments  on  account  of  tlie  })urchasc  price,  and  the  veiulur  is  unal)le 
to  make  title,  the  vendee  may  maintain  a  suit  to  enforce  his  lien  for 
the  amount  so  ]iaid.  His  ;tction  in  so  doing  is  not  in  tlie  r.nture  of 
a  rescission  or  abandonment  of  his  contract,  but  a  demaml  tiuit  equity 
give  him  an  interest  in  the  land  which  he  has  acquired  by  tiie  con- 
tract and  payment,      (p.   871.) 

Action  to  recover  the  amount  paid  on  a  contract  for  the 
purcliase  of  land  and  also  an  amount  incurred  for  tlie  ex- 
penses of  exaininini,^  the  title,  and  to  establish  and  enforce  a 
lien  for  the  property  ptirchased.  on  the  j^round  that.  thou;j:li 
the  vendee  was  ready  and  willing-  to  perform,  the  vendor  was 

(86^) 
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unable  to  do  so,  because  his  title  was  unmarketable.  The 
property  was  to  be  taken  subject  to  certain  mortgages,  one 
of  which  was  clescril)ed  in  the  contract  of  sale  as  for  ten 
thousand  dollars,  due  on  or  about  December  17,  1906,  or  on 
thirty  days'  notice  after  the  first  of  the  year,  as  bearing  in- 
terest at  five  per  cent  per  annum,  and  containing  the  usual 
clauses;  also  a  mortgage  tax  clause.  There  were  three  other 
mortgages  also  specified  in  the  contract,  two  as  containing 
"the  usual  clauses,"  and  the  third  as  containing  "the  usual 
second  mortgage  clause."  The  contract  was  to  be  closed  and 
payment  made  on  January  9,  1905,  and  a  deed  to  be  deliv- 
ered "containing  a  general  warranty  with  the  usual  full 
covenants  for  the  conveying  and  assuring"  to  the  purchaser 
the  fee  simple  of  said  premises  free  from  all  encumbrances, 
except  as  aforesaid. 

The  court  found,  among  other  things,  that  the  defendant 
was  not  on  January  9,  1905.  ready,  willing  and  able  to  con- 
vey a  good  and  marketable  title,  as  provided  by  the  contract. 
The  court  found  that  there  were  unytaid  assessments  upon  the 
property  amounting  to  one  hundred  and  thirty-three  dollars 
and  eight  cents,  which  the  defendant  had  not  paid  or  offered 
to  be  deducted  from  the  balance  remaining  of  the  purchase 
price;  that  there  was  no  ten  thousand  dollar  mortgage  cover- 
ing the  property,  but  that  there  were  two  mortgages  of  five 
thousand  dollars  each,  each  covering  one-half. 

The  court  found,  as  conclusions  of  law.  that  the  title  to 
the  premises  was  good  and  marketable  at  the  time  designated 
for  closing  the  title,  to  wit,  January  9,  1905 ;  that  the  defend- 
ant could  then  have  conveyed  to  the  plaintiff  a  good  and 
marketable  title;  that  the  plaintiff  was  bound  and  obliged  ta 
take  title  and  acceyit  the  deed,  and  defendant  was  entitled 
to  his  costs  of  suit.  The  judgment  thus  entered  was  afifirmed 
on  appeal  by  the  ap])ellate  division,  and  the  plaintiff  further 
appealed  to  the  court  of  appeals. 

Edward  W.  S.  Johnston.  Samuel  C.  Cohen.  Lawrence  B. 
Cohen,  jNIaxwell  G.  Cohen  and  Harold  H.  Colien,  for  the  ap- 
pellant. 

Isidor  Wasservogel  and  Abraham  I.  Spiro,  for  the  respond- 
ent. 

**^  VANN,  J.  The  learned  appellate  division  igiK^rod  the 
inconsistencies  between  the  facts  found  at  the  rt'(]U('st  of  the 
plaintiff  and  those  appearing  in  the  decision  din' ■ti;;.;-  .iiiii:- 
meut,  upon  the  ground  that  no  fact  found,  unless  it  api'^'jus 
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in  the  formal  decision,  "forms  any  part  of  the  judf^ment-roll, 
or  can  be  considered  for  any  purpose  by  the  appellate  court": 
1*''  Elterman  v.  Ilyman,  117  App.  Div.  519,  102  N.  Y.  Supp. 
613.  Since  that  decision  was  made  we  have  held  otherwise, 
and  the  practice  must  now  be  regarded  as  settled  that  the 
facts  found  upon  request,  whether  incorporated  in  the  deci- 
sion proper  or  not,  are  for  the  consideration  of  the  appellate 
courts,  to  enable  them  in  reviewing  a  case  to  apply  the  proper 
principles  of  law:  Bremer  v.  Manhattan  Ry.  Co.,  191  N.  Y. 
333.  84  N.  E.  59. 

AVhen  findings  are  so  inconsistent  that  it  is  impossible  to 
harmonize  them,  "it  is  the  duty  of  the  court  to  accept  those 
most  favorable  to  the  appellant,  as  he  is  entitled  to  rely  upon 
them  in  aid  of  his  exceptions":  Israel  v.  Manhattan  Ry.  Co., 
158  N.  Y.  624,  53  N.  E.  517 ;  City  of  Buffalo  v.  Delaware  etc. 
R.  R.  Co.,  190  N.  Y.  84,  82  N.  E.  513. 

The  trial  court  found  both  ways  upon  several  material 
questions  of  fact.  The  conflict,,  when  resolved  in  favor  of 
the  appellant,  leaves  the  premises  subject  to  the  lien  of  un- 
paid assessments,  with  no  offer  to  credit  the  amount  thereof" 
upon  the  purchase  price,  or  request  for  an  adjournment  to 
enable  the  vendor  to  procure  a  discharge  of  the  lien. 

According  to  the  contract,  the  existing  mortgages,  which 
were  to  remain  upon  the  premises,  contained  the  "usual 
clauses,"  and  this  specific  mention  impliedly  excludes  un- 
usual clauses,  yet  according  to  the  findings  when  read  in  the 
light  of  the  rule  giving  the  appellant  the  benefit  of  those 
most  favorable  to  his  interests,  one  clause,  at  least,  was  found 
unusual  as  matter  of  fact,  and,  we  think,  two  others  were 
unusual  as  matter  of  law.  The  clause  assigning  rents  on  the 
breach  of  any  covenant  in  the  bond,  if  not  entirely  unprece- 
dented, is  certainly  unusual.  The  same  is  true  of  the  clause 
making  the  mortgage  due  on  the  actual  or  threatened  demo- 
lition of  any  building  on  the  premises.  The  mysterious 
clause  requiring  the  owner  to  certify  to  the  mortgagee  the 
amount  due  on  the  mortgage  within  a  specified  time  after 
notice,  either  personal  or  by  mail,  is  not  only  unusual  but 
oppressive,  for  it  might  deprive  the  mortgagor  of  bis  land, 
or  at  least  put  him  to  great  trouble  and  expense,  owing  to 
his  absence  from  home  or  the  miscarriage  of  a  letter. 

^^•"^  It  is  clear,  therefore,  that  the  facts  found  do  not  sup- 
port the  conclusion  of  law  that  the  defendant  "was  in  a 
position  to  convey  to  the  plaintiff  a  good  and  marketable  title 
to  said  premises  in  accordance  with  the  terms  of  said  con- 
tract." 
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The  question  remains  Avhellier  a  vendee,  not  in  possession 
and  with  no  si)ecial  equity,  has  a  lien  for  the  amount  paid  on 
a  contract  for  the  pureluise  of  land  that  can  Ije  foi-crlosed 
upon  the  default  of  tlie  vendor.  Tlie  aj^pc'llate  division  in 
the  lirst  dei)artment,  after  thorough  discussion,  two  elaborale 
opinions  havini,'  been  written,  one  on  either  side,  has  held 
that  a  lien  exists  for  the  amount  paid  on  the  contract,  l)ut 
not  for  the  expense  of  examiniiifr  the  title:  Occidental  Realty 
Co.  V.  Palmer,  117  App.  Div.  nOo,  102  N.  Y.  Supp.  G08. 
The  rule  in  the  second  department  is  that  no  lien  exists  even 
for  the  purchase  money  j^aid  down,  unless  the  vendee  lias 
taken  possession:  Klim  v.  Sachs,  102  App.  Div.  44,  92  N.  Y. 
Supj).  1U7.  The  subject  was  not  considered  at  leuf^th  in  the 
case  last  cited,  only  three  sentences  being  devoted  to  it;  and 
while  the  judgment  was  modified  by  striking  out  the  part 
giving  a  lien,  it  was  afiirnied  as  to  the  recovery  of  the  sum 
paid  on  the  contract,  although  the  action  was  in  equity. 
This  case  was  followed  without  discussion  by  the  same  court 
in  Krainin  v.  Coffey,  119  App.  Div.  516,  104 "n.  Y.  Supp.  174. 

The  right  of  a  vendor  to  a  lien  for  the  purchase  money 
unpaid  is  well  established,  and  the  courts  of  this  state  have 
uniformly  recognized  the  right  of  a  vendee  to  a  lien  when  he 
was  in  possession,  or  had  made  improvements,  or  where  special 
equities  intervened:  Parks  v.  Jackson,  11  Wend.  442,  25  Am. 
Dec.  65G ;  Chase  v.  Peck,  21  N.  Y.  581 ;  Gibert  v.  Peteler,  38 
N.  Y.  1G5.  97  Am.  Dec.  785;  Tompkins  v.  Seely,  29  Barb.  212. 
In  some  cases  in  this  state,  and  generally  in  other  states  which 
Sfive  a  lien  to  the  vendor,  a  lien  has  been  decreed  although 
there  was  no  equity  except  that  arising  from  payment  on  the 
land,  pursuant  to  a  contract  for  the  land,  provided  the  ven- 
dor made  default:  Occidental  Realty  Co.  v.  Palmer,  117  App. 
Div.  505,  102  N.  Y.  Supp.  60S ;  Stevenson  v.  Spratt,  3  Jones 
&  S.  496:  Clark  v.  Jacobs.  56  How.  Pr.  519;  Craft  v.  Latour- 
ette,  62  X.  J.  Eq.  206,  49  Atl.  711;  Bullitt  "»  v.  Eastern  Ky. 
Land  Co..  99  Ky.  324,  36  S.  W.  16;  Shirley  v.  Shirley,  7 
Blackf.  (Ind.)  452;  Coleman  v.  Floyd.  131  Ind.  330.  31  X.  E. 
75;  Galbraith  v.  Reeves,  82  Tex.  357,  18  S.  W.  696:  Xew- 
nan  v.  ]\raclin,  5  Hayw.  (Tenn.)  241;  Sautelle  v.  Carlisle, 
13  Lea  (Tenn.),  391;  "SYickman  v.  Robinson,  14  Wis.  493, 
80  Am.  Dee.  789. 

The  question  does  not  appear  to  have  been  before  the 
<uprenie  court  of  the  L'nited  States,  altliouu'h  it  has  dd-larcd 
that  "the  vendor  is  a  trustee  of  the  leual  title  for  the  vi'iiileo 
to  the  extent  of  his  payments":  Jenuisou  v.  Leonard,  21 
Wall.  302.  22  L.  ed.  539. 
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"We  find  no  well-considered  case  in  any  state  that  d-^nics  a 
lien  to  the  vendee,  even  if  payment  is  the  only  grou''  there- 
for, except  such  as  withhold  a  lien  from  the  ve  ...r  also: 
Ahrend  v.  Odiorne,  118  Mass.  261,  19  Am.  Rep.  449;  Phil- 
brook  v.  Dolano,  29  jMe.  410.  The  doctrine  is  well  established 
in  Enii'land.  where  it  is  sometimes  said  to  have  originated  as 
recently  a.s  1855,  but  it  was  clearly  announced  nearly  twenty 
years  before  the  Revolutionary  war  by  a  court  of  which  Lord 
Mansfield  was  a  memlier:  Burgess  v.  AVheate,  1  W.  Black. 
123.  It  was  recognized  by  Lord  St.  Jjconards  in  the  first 
edition  of  his  great  work  on  Vendors  and  Purchasers,  pub- 
lished in  1805  (page  671),  and  three  years  later  by  Lord 
Eldon  in  ]\Lackreth  v.  Symmons,  15  Ves.  Jr.  329.  In  1855, 
however,  the  question  arose  directly,  and  although  the  ven- 
dee was  not  in  possession  and  there  was  no  special  equity  in 
his  favor,  he  was  held  to  have  a  lien  both  upon  principle  and 
authority:  Wythes  v.  Lee,  3  Drew.  &  S.  396. 

In  1864  the  question  was  fully  discussed  in  the  house  of 
lords,  and  it  was  adjudged  without  dissent  that  the  vendee 
has  a  lien,  because  every  payment  by  him  is  pro  tanto  per- 
formance of  the  contract  on  his  part  and  in  equity  transfers 
to  him  a  corresponding  portion  of  the  estate:  Rose  v.  Wat- 
son, 10  II.  L.  Cas.  672.  The  lord  chancellor,  in  delivering  the 
leading  opinion,  said:  "When  the  owner  of  an  estate  contracts 
with  a  purchaser  for  the  immediate  sale  of  it,  the  ownership 
of  the  estate  is.  in  equity,  transferred  by  that  contract. 
Where  the  contract  undoubtedly  is  an  executory  contract, 
in  this  sense,  ^'^  namely,  that  the  ownership  of  the  estate 
is  transferred,  subject  to  the  payment  of  the  purchase  money, 
every  portion  of  the  purchase  money  paid  in  pursuance  of 
that  contract  is  a  part  performance  and  execution  of  the  con- 
tract, and,  to  the  extent  of  the  purchase  money  so  paid,  does, 
in  equity,  finally  transfer  to  the  purcha.ser  the  ownership  of 

a  corresponding  portion  of  the  estate In  conformity, 

therefore,  with  every  principle,  the  purchaser  payi:ig  the 
money  accpiired  an  interest  in  the  estate  by  force  of  the  con- 
tract and  of  that  part  iMM-foi'inance  of  the  contract,  namely, 

the  pa^'ment  of  that  portidu  of  the  purchase  money 

It  cannot  be  contested  in  this  case  that  although  the  contract 
has   failed    of   being   ]ierf'orni(Hl    completely,    that   failure    of 

performance  is  attributable  entirely  to  the  vendor It 

has  been  contended  at  the  bar,  in  words,  that  the  contract  has 
been  rejected  by  the  purchaser,  and  that  therefore  the  pur- 
chaser ouglit  not  to  have  the  benefit  of  lien,  that  is.  of  that 
partial  ownership,  that  interest  in  the  estate  which  is  due  to 
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the  purchase  money  which  he  has  paid.  It  is  quite  a  mistake 
and  a  misapplication  of  the  word  to  say  that  the  purchaser 
has  rejected  the  contract,  or  put  an  end  to  the  contract.  The 
purcliaser  would  have  been  willing  to  perform  the  contract 
if  the  vendor  had  performed  those  things  which,  in  {^ood 
faith,  he  was  bound  to  do.  And  it  is  impossible  to  say,  with 
any  truth  or  accuracy  of  exi)ression,  that  the  purchaser  has 
repudiated  tlie  contract,  because  the  vendor  has  failed  to 
redeem  his  own  ])r()mise  to  which  he  had  pledged  his  faith 
and  in  dependence  upon  which  the  purchaser  entered  into 
the  contract." 

Lord  Cranworth,  who  d(>livered  the  other  opinion,  con- 
curred with  the  lord  chancellor  and  added:  "There  can  be  no 
doubt,  I  apprehend,  that  when  a  purchaser  has  paid  his  pur- 
chase money,  though  he  has  got  no  conveyance,  the  vendor 
becomes  a  trustee  for  him  of  the  legal  estate  and  he  is  in 
equity  considered  as  the  owner  of  the  estate.  When,  instead 
of  paying  the  whole  of  his  purchase  money,  he  pays  a  part  of 
it,  it  would  seem  to  follow  as  a  necessary  corollary  that,  to 
the  extent  to  which  he  has  paid  his  purchase  money,  to  that 
*^^  extent  the  vendor  is  a  trustee  for  him ;  in  other  words, 
that  he  acquires  a  lien  exactly  in  the  same  way  as  if  upon 
the  payment  of  part  of  the  purchase  money  the  vendor  had 
executed  a  mortgage  to  him  of  the  estate  to  that  extent." 

Quite  recently  a  case  arose  in  the  chancery  division  of  the 
coui't  of  appeal  where  a  contract  for  the  purchase  of  land 
authorized  the  purchaser  to  rescind  on  the  happening  of  a 
specified  event,  and  in  due  exercise  of  the  power  he  rescinded 
the  contract,  but  it  was  held  that  he  had  a  lien  on  the  land  for 
the  deposit  which  he  had  made:  Whitbread  &  Co.,  Ltd.,  v, 
AVatt,  [1902]  L.  R.  1  Ch.  D.  835. 

In  the  case  last  cited  the  lien  is  spoken  of  as  the  invention 
of  equity  for  the  purpose  of  doing  justice,  but  this  is  the 
foundation  of  all  equitable  liens.  They  did  not  exist  at  com- 
mon law,  but  were  created  by  courts  of  equity  because  re- 
quired by  natural  equity.     They  do  not  dei)end  upon  expre-s 


contract,  but  on  the  prineinle  tliat  one  person  has  the  Icl"^! 
title  to  something  that  another  has  a  natural  and.  h":ii- -. 
within  well-guarded  limits,  a  better  right  to,  or  to  .some  part 
thereof. 

In  Rose  v.  AVatson.  10  IT.  L.  Cas.  672.  and  AVhitbroad  5:  Co., 
Ltd.,  V.  Watt,  [1!)02]  L.  R.  1  Ch.  D.  8:5-1.  the  vendor  was  in- 
solvent, but  in  neither  case  did  the  decision  turn  on  that  fa:-*, 
which  apparently  was  regarded  as  of  uo  importance. 
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The  elementary  -writers  irom  Sugden,  "who  wrote  more  than 
a  century  ago  with  almost  the  force  of  judicial  authority,  to 
the  latest  autliors  announce  as  an  established  rule  that  the 
lien  exists  in  favor  of  a  purchaser,  if  the  vendor  cannot  make 
a  title,  even  if  there  are  no  extraneous  equities:  Sugden  on 
Vendors  and  Purchasers,  1st  ed.,  G71.  In  an  edition,  written 
fifty  years  later  after  the  learned  author  had  become  Lord 
St.  Leonards,  he  was  more  elaborate  in  statement,  and,  among 
other  things,  said:  "A  deposit  is  part  payment.  Therefore, 
part  payment  to  that  extent  constitutes  the  purchaser  actually 
owner  of  the  estate;  consequently,  if  the  contract  do  not  pro- 
ceed without  the  fault  of  the  purchaser,  the  seller,  to  recover 
the  equitable  ownership,  must  repay  the  deposit,  which,  rei)re- 
senting  ^''  a  portion  of  the  interest  in  the  property,  is  a  lien 
upon  it":  Sugden  on  Vendors  and  Purchasers,  13th  ed.,  672. 

Judge  Story,  writing  in  1835,  declared  "that  from  the  time 
of  the  contract  for  the  sale  of  the  land  the  vendor,  as  to  the 
land,  becomes  a  trustee  for  the  vendee,  and  the  vendee,  as  to 
the  purchase  money,  a  trustee  for  the  vendor,  who  has  a  lien 
upon  the  land  therefor."  Mr.  Bigelow,  the  learned  editor  of 
the  eighth  American  edition,  adds  in  a  note :  * '  In  the  view 
of  a  court  of  equity  the  payment  of  the  purchase  money  may 
well  be  deemed  a  loan  upon  the  security  of  the  land  until  it 
has  been  conveyed  to  the  vendee.  At  least  there  is  quite  as 
much  reason  to  presume  it  as  there  is  to  presume  the  land, 
when  conveyed,  to  be  still  a  security  for  the  purchase  money 
due  to  the  vendor.  In  the  latter  case,  though  there  is  a  debt 
due  by  the  vendee,  it  does  not  follow  that  it  is  a  debt  due  by 
the  land.  In  the  former,  if  the  estate  cannot  be  conveyed 
and  is  not  conveyed,  the  money  is  really  a  debt  due  to  the 
vendee.  At  all  events,  in  equity  it  is  not  very  clear  what 
principle  is  impugned  by  deeming  the  money  a  lien  upon  the 
ground  of  presumed  intention":  2  Story's  Equity  Jurispru- 
dence, Sth  Am.  ed.,  sees.  789,  1217,  note. 

]Mr.  Pomeroy,  who  ranks  as  an  author  wnth  Judge  Story, 
wrote:  "The  lien  of  the  vendee  under  a  contract  for  purchase 
of  land  for  the  purchase  money  paid  by  him  before  a  convey- 
ance is  the  exact  counterpart  of  the  grantor's — or,  as  it  is 
connnonly  called,  the  vendor's — lien,  described  in  the  last 
section  but  one.  In  the  latter  case  tlie  legal  title  has  been 
conveyed  to  the  grantee,  and  yet  the  grantor  retains  an  equi- 
table lien  upon  the  land  as  security  for  the  purchase  price 
agreed  to  be  paid.  In  the  former  case  the  legal  title  remains 
in  the  vendor,  who  has  simply  agreed  to  convey,  while  the 
vendee,  although  having  as  yet  acquired  no  legal  interest  in 
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the  land  by  virtue  of  the  contract,  does  obtain  a  lien  upon  it 
as  security  for  the  purcha.^e  money  he  has  i)aid  and  for  the 
performance  of  the  vendor's  obli[j;ation  to  convey.  In  Eng- 
land, therefore,  and  in  the  American  states  wliere  the  grant- 
or's lien  has  been  adopted,  the  vendee's  lien  u{)on  the  lands 
contracted  ^''^^  to  be  sold  as  a  security  for  so  much  of  the 
purchase  price  as  he  has  paid  prior  to  a  conveyance  and  for 
the  performance  by  tlie  vendor  of  his  oblif^'atioii,  exists  to  the 
same  extent  against  the  same  classes  of  persons  and  is  gov- 
erned by  the  same  rules  as  the  corre-ii)oniliiig  lien  of  the 
grantor.  The  lien  only  arises,  of  course,  when  the  vendor  is 
in  some  default  for  not  completing  the  contract  according  to 
its  terms  and  the  vendee  is  not  in  default  so  as  to  prevent 
him  from  recovering  the  purchase  money":  3  Pomcroy's 
Equit}'  Jurisprudence,  3d  ed.,  sec.  1263. 

"If  the  purchaser  has  i)aid  the  purchase  money  the  vendor 
becomes  a  mere  trustee  of  the  legal  title  for  the  purchaser ; 
so,  if  the  purchaser  has  paid  part  of  the  purchase  money,  the 
vendor  becomes  the  trustee  to  the  extent  of  the  money  paid": 
1  Perry  on  Trusts,  5th  ed.,  sec.  231. 

"^loney  paid  by  a  vendee  of  land  prematurely,  or  before 
receiving  a  conveyance,  is  a  charge  upon  the  estate  in  the 
hands  of  the  vendor,  or  in  the  hands  of  the  grantee  ■with 
notice.  And  so,  if  a  purchaser  makes  a  deposit  on  account 
of  the  purchase  money  at  the  time  of  executing  an  agreement 
of  purchase,  which  is  not  completed  because  the  vendor  is  un- 
able to  give  a  good  title,  the  purchaser  has  a  lien  upon  tlie 
land  for  the  money  so  paid":  2  Jones  on  Liens,  sec.  1105. 

"If  the  contract  fails,  or  is  avoided  because  of  the  inability 
or  refusal  of  the  vendor  to  make  a  proi)er  title,  or  because 
of  fraud  or  misrepresentation  in  the  contract,  or  for  any  other 
reason  chargeable  to  the  vendor,  and  which  is  not  due  to  the 
default  of  the  vendee,  he  is  given  a  lien  upon  the  land  as 
security  for  the  repayment  of  what  he  has  paid  in  pci'form- 
ance  of  the  contract":  2*J  Am.  &  Eng.  Encv.  of  Law,  2d  ed., 
730. 

"A  vendee  under  a  land  contract  who  prematurely  pays  the 
purchase  money,  or  any  part  of  it.  has  a  lien  tlierefor  on  the 
land  contracted  to  be  sold,  if.  by  reason  of  tlie  vendor's 
default,  the  contract  is  not  performed.  This  lien  is  in  all 
respects  aimlogous  to  the  vendor's  lien  for  the  uni)aid  pur- 
chase money.  The  legal  title  remains  in  the  vendor,  but  the 
vendee  has  a  lien  on  the  land  as  securily  for  the  purcliase 
money  he  ^~*  has  pa.id.  Sm-h  a  lien  ucncfally  arises  where 
a  deposit  luis  been  madj  by  the  purcha-cr  and  the  title  turns 


870  American  State  Reports,  Vol.  127.     [New  York, 

out  to  be  defective,  or  for  some  other  reason  the  sale  is  not 
completed":  Fetter  on  Equity,  sec,  156. 

"The  payment  of  the  deposit,  or  part  payment  to  the  ven- 
dor or  his  agent,  creates  a  lien  for  the  amount  paid  on  the 
vendor's  interest  in  the  land,  or  other  property,  the  subject 

matter  of  the  contract The  purchaser  has  a  lien  for 

his  deposit  not  onh^  when  the  contract  goes  off  for  want  of 
title,  but  also  when  it  is  rescinded  under  a  condition  entitling 

the  purchaser   or   the  vendor   to  rescind This  lien  in 

the  case  of  a  purchaser  extends  to  all  installments  of  the 
purchase  money":  Fry  on  Specific  Performance,  sees.  1479, 
1482. 

"Corresponding  to  the  lien  which  a  vendor  has  for  his  pur- 
chase money  is  the  lien  which  equity  gives  the  vendee  on  the 
land  to  the  amount  advanced  toward  the   purchase  money, 

until  the  vendor  shall  have  made  a  title  to  the  same 

And  where  the  contract  is  executory,  as  fast  as  the  purchase 
money  is  paid  in,  it  is  a  part  performance  of  such  contract, 
and  to  that  extent  the  payment  of  the  money,  in  equity, 
transfers  to  the  purchaser  the  ownership  of  a  corresponding 
portion  of  the  estate":  2  Washburn  on  Real  Property,  6th 
ed.,  sec.  1039.  See,  also,  2  Warvelle  on  Vendors,  sec.  30; 
Snell's  Principles  of  Equity,  146;  Beach  on  Trusts  and  Trus- 
tees, sec.  246 ;  Reeves  on  Real  Property,  sec.  449 ;  Thomas  on 
Mortgages,  sec.  64;  2  Williams  on  Vendor  and  Purchaser, 
948,  950. 

Whether  the  foundation  of  the  lien  is  natural  equity,  im- 
puted intention,  partial  ownership,  the  implication  of  a  trust, 
or  a  blending  of  some  of  these  sources,  the  authorities,  almost 
without  exception  in  those  jurisdictions  which  give  a  lien 
to  the  vendor,  are  clear  that  one  exists.  As  the  vendor  has  a 
lien  because  he  owned  the  land  but  conveyed  prematurely, 
and  the  vendee  ought  not  to  keep  it  without  paying  for  it,  so, 
as  it  seems  to  me,  the  vendee  has  a  lien  because  he  has  paid 
for  the  land  pursuant  to  contract,  and  as  he  cannot  get  the 
land,  he  has  a  right  to  get  out  what  he  put  in  on  the  faith 
of  the  land.  The  ^^^  lien  springs  from  the  trust  under 
which  the  vendor,  as  the  legal  owner,  holds  the  land  for  the 
vendee,  the  equitable  owner.  Part  payment  creates  partial 
ownership,  and  the  vendee  has  an  interest  in  the  land  itself 
to  the  extent  of  the  payments  made  thereon.  The  contract 
and  payment  in  full  make  him  the  equitable  owner  of  all  the 
land.  The  contract  and  payment  in  i)art  make  him  the  equi- 
table owner  pro  tanto.  When  the  vendor  cannot  convey,  the 
equitable  owner,  wholly  or  in  part,  may  assert  his  rights  in  a 
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court  of  equity  to  get  out  of  the  land  what  he  paid  on  it.  If 
the  vendor  is  not  the  absolute  owner,  the  lien  of  the  vendee 
"exists  only  to  the  extent  of  the  vendor's  interest,"  which  in 
this  case  is  only  that  of  a  subpurchaser:  Aberaman  Iron 
Works  V.  "Wickens,  L.  R.  4  Ch.  App.  101;  Fry  on  Specific 
Performance,  3d  Am.  ed.,  660.  The  right  is  correhitive  to 
that  of  the  vendor  conveying  without  payment.  In  either  case 
the  res,  or  the  subject  of  the  contract,  is  the  land,  and  what- 
ever is  paid  on  the  land  without  corresponding  conveyance,  or 
conveyed  without  corresponding  payment,  is  a  lien  on  the 
land  by  virtue  of  parting  with  money  on  the  faith  of  the  land, 
or  with  land  on  the  faith  of  the  promise  to  pay  for  it.  Pay- 
ment is  not  made  on  the  credit  of  the  vendor,  but  on  the 
credit  of  the  land,  and  the  purchaser's  money,  in  equity,  is 
converted  into  land,  or  attached  to  it  as  a  lien.  The  equitable 
ownership,  whezi  specific  performance  cannot  be  had,  is  con- 
verted into  money  by  a  judicial  sale  of  the  vendor's  interest, 
which  in  effect  is  the  foreclosure  of  an  equitable  mortgage. 

It  is  insisted  that  the  whole  agreement  is  to  be  taken  to- 
gether and  completely  performed  or  wholly  rescinded,  and 
that  rescission  by  the  vendee  destroys  the  contract  in  toto.  and 
ab  initio.  The  same  argument  was  urged  by  counsel  in  Rose 
V.  Watson,  10  H.  L.  Cas.  672,  and  the  complete  answer  of 
Lord  Westbury  has  already  been  quoted.  None  of  the  author- 
ities relating  to  the  lien  of  a  vendee,  and  we  have  cited  but 
few  out  of  many,  seem  to  regard  the  doctrine  of  rescission  as 
at  all  applicable  to  the  subject.  This  is  not  an  action  at  law 
resting  on  rescission  by  which  an  election  is  made  to  declare 
the  contract  void  in  *^^  its  inception,  but  a  suit  in  equity 
rasting  on  the  equitable  principle  that  the  vendee  b.y  the  con- 
tract and  payment  acquired  an  interest  in  the  land.  Rescis- 
sion was  neither  alleged  nor  found,  and  as  the  affirmance  was 
unanimous,  we  cannot  look  into  the  evidence  for  further  facts. 
The  vendee  does  not  elect  to  nullify  the  contract  nor  seek 
remission  to  his  original  rights  when  he  asserts  his  acquired 
rights,  depending  wholly  on  the  contract  and  his  action  there- 
under. He  recognizes  the  contract  as  a  sulxsistiny-  oMigation, 
valid  in  its  inception  and  still  in  force,  and  founds  his  entire 
claim  for  relief  on  the  theory  that  because  it  is  valid  and  he 
has  made  payments  on  it  as  required  by  it.  he  has  become  an 
owner  of  the  land  in  equity  to  the  extent  of  such  payments. 
lie  accei)ts  "the  situation  which  the  wi'onudoing  of  the  other 
party  has  brought  about,"  and  tri(\s  to  a'ot  out  of  the  land 
what  he  paid  on  it  under  tlK^  '■()iitr:;'-t.  Tht^  t<'i'niination  of  a 
contract  iis  to  the  future  by  one  parly  owing  to  the  default 
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of  the  other  is  a  rescission  neither  ab  initio  nor  in  any  true 
sense:  Hurst  v.  Trow  P.  &  B.  Co.,  2  Misc.  Rep.  361,  22  N.  Y. 
Supp.  371,  142  N.  Y.  637,  37  N.  E.  566.  If  it  were,  it  would 
involve  the  surrender  of  possession  taken  pursuant  to  a  pro- 
vision authorizing  it  and  the  abandonment  of  all  improvements 
made  while  in  possession.  The  vendee  does  not  rescind 
when  without  fault  he  goes  into  a  court  of  equity  and  insists 
on  a  right  springing  from  the  contract  and  payment  thereon 
pursuant  to  its  terms.  He  does  not  repudiate  the  contract, 
but  stands  on  it  and  affirms  it  as  the  foundation  of  the  right 
he  seeks  to  enforce,  as  fully  as  if  he  sought  entire  specific  per- 
formance. He  does  not  abandon  his  equitable  ownership  by 
trying  to  assert  it  in  the  only  way  that  it  can  be  asserted. 
The  contract  has  been  performed  by  him,  wholly  it  may  be,  or 
in  part,  as  in  the  case  before  us,  and  as,  owing  to  the  fault  of 
the  vendor,  he  cannot  have  the  full  performance  to  which  he 
is  entitled,  he  asks  for  partial  performance  by  the  enforce- 
ment of  the  trust  created  by  the  contract  and  payment  as  pro- 
vided thereby.  He  does  not  sue  for  money  had  and  received. 
but  to  enforce  a  lien  on  land  into  which  the  money  went.  Nor 
^^''  -does  he  rescind  the  contract,  which  is  the  source  of  his 
lien,  by  seeking  to  enforce  it  to  the  only  extent  now  possible, 
owing  to  the  breach  by  the  vendor,  but  he  demands  that 
equity  should  give  him  the  interest  in  the  land  that  he  acquired 
by  the  contract  and  payment.  The  denial  of  that  right  would 
be  an  encouragement  to  wrongdoing,  and  to  hold  that  an 
attempt  to  foreclose  the  equitable  lien  is  a  rescission  of  the 
contract  would  deny  the  right  in  all  cases,  including  those  in 
which  the  vendee  is  in  possession  and  has  made  improvements. 

The  analogy  of  personal  property  is  suggested,  and  it  is 
argued  that  the  purchaser  may  pay  on  potatoes  the  same  as 
on  land,  but  the  rules  applicable  to  real  estate,  which,  as  part 
of  the  solid  earth,  is  immovable  and  indestructible,  have  never 
been  applied,  and  in  the  nature  of  things  cannot  be  applied, 
to  mova])le  property  that  can  disappear  in  a  moment,  can  be 
delivered  from  hand  to  hand,  and  which  usually  is  paid  for 
on  deliver^^  The  analogy,  if  logically  and  universally  ap- 
plied, would  destroy  many  of  the  rules  of  equity,  established 
after  centuries  of  earnest  thought  by  the  most  learned  lawyers 
known  to  jurisprudence. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

Cullen,  C.  J.,  and  Haight,  J.,  concur. 
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Gray,  Hiscock  and  Chase,  JJ.,  concur  in  result  for  reasons 
stated  in  opinion  of  Gray,  J.,  in  Davis  v.  Roscn/.weig  Realty 
Operating  Co.,  192  N.  Y.  128,  post,  p.  890,  84  N.  E.  943, 
decided  herewith. 

Willard  Bartlett,  J.,  dissents  solely  on  the  f?round  that  no 
action  is  maintainable  to  enforce  a  vendee's  lien. 

Judgment  reversed,  etc. 
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I.     Extent  to  Which  the  Lien  of  a  Vendee  is  Recognized  in  the  United 

States. 
Tlie  doctrine  that  a  vendee  who  has  paid  a  part  of  the  purchase 
price  of  land  under  a  contract  for  its  purchase  has  a  lien  on  the 
land  for  its  repayment,  where  the  contract  fails  or  is  avoided  through 
the  failure  or  refusal  of  the  vendor  to  comply  with  th.e  cuntract  witii 
out  fault  on  the  part  of  the  vendee,  is  well  established  in  this  country. 
It  probably  exists  in  every  jurisdiction  where  the  existence  of  a 
vendor's  lien  is  recognized  by  the  courts.  Although  the  existence  ut 
the  doctrine  is  well  established,  the  reasons  assigned  for  its  existen.-o 
are  not  uniform.  Ordinarily,  tlie  fact  that  ilitl'crent  courts  assi^  . 
different  reasons  for  tlu-  same  result  is  interesting  niert-ly  as  a: 
academic  question,  but  witli  rcs[iect  to  this  question  the  reasons  fort:.c 
existence  of  the  rule  may  be.-uuie  impuiiaut  iu  detcrmiuiug  the  eu\.  : 
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of  a  rpscission  of  the  contraot  of  sale  upon  the  existence  of  the 
vendee's  lien,  as  was  the  case  in  Davis  v,  William  Rosenzweig  Realty 
O.  Co.,  192  N.  Y.  128,  post,  890,  84  N.  E.  943. 

The  existence  of  the  lien  has  been  recognized  in  the  following  cases: 
Hickson  v.  Lingokl,  47  Ala.  449;  Flinn  v.  Barber,  64  Ala.  193;  Felkner 
V.  Tighc,  39  Ark.  357;  Swetitisch  v.  Waskow,  37  111.  App.  155;  Lowrey 
v.  Byers.  80  Ind.  443;  Stults  v.  Brown,  112  Ind.  370,  2  Am.  St.  Rep. 
190,  14  N.  E.  230;  Coleman  v.  Floyd,  131  Ind.  330,  31  N.  E.  75;  Bibb 
V.  Prathcr,  1  Bibb,  313;  Farmer  v.  Samuel,  4  Litt.  187,  14  Am.  Dec. 
106;  Gayle  v.  Troutman,  31  Ky.  Law  Rep.  718,  103  S.  W.  342;  Payne 
V.  Atterbury,  Harr.  (Mich.)  414;  Davis  v.  Heard,  44  Miss.  50; 
Stewart  v.  Wood,  63  Mo.  252;  Craft  v.  Latourette,  G2  N.  J.  Eq.  206, 
49  Atl.  711;  Elterman  v.  Hyman,  192  N.  Y.  113,  ante,  p.  862,  84  N.  E. 
937;  Davis  v.  William  Rosenzweig  Realty  O.  Co.,  192  N.  Y.  128,  post, 
p.  890,  84  N.  E.  943;  Tyler  v.  Cate,  29  Or.  515,  45  Pac.  800;  Newman 
V.  Maclin,  5  Hayw.  241;  Pilcher  v.  Smith,  2  Head,  208;  Sautelle  v. 
Carlisle,  13  Lea,  391;  Jones  v.  Galbraith  (Tenn.  Ch.),  59  S.  W.  350; 
Galbraith  v.  Reeves,  82  Tex.  357,  18  S.  W.  696;  Wickman  v.  Robinson, 
14  Wis.  493,  80  Am.  Dec.  789;  Everett  v.  Mansfield,  148  Fed.  374; 
Rose  V.  Watson,  10  H.  L.  Cas.  672,  33  L.  J.  Ch.  385,  3  N.  R.  673,  10 
Jur.,  N.  S.  297,  10  L.  T.  106,  12  W.  R.  585;  Whitbread  &  Co.  v.  Watt, 
[1902]   L.  R.    1  Ch.  D.  835. 

The  principle  was  recognized  in  Jennison  v.  Leonard,  21  Wall.  302, 
22  L.  ed.  539,  where  the  court,  in  discussing  the  rights  of  the  parties 
under  the  contract  in  controversy,  said:  "This  was  one  of  the  sales 
of  real  estate  by  contract,  so  common  in  this  country,  in  which  the 
title  remains  in  the  vendor  and  the  possession  passes  to  the  vendee. 
The  legal  title  remains  in  the  vendor,  while  an  equitable  interest  vests 
in  the  vendee  to  the  extent  of  the  payments  made  by  him.  As  his 
payments  increase,  his  equitable  interest  increases,  and  when  the 
contract  price  is  fully  paid,  the  entire  title  is  equitably  vested  in  him, 
and  he  may  compel  a  conveyance  of  the  legal  title  by  the  vendor,  his 
heirs  or  his  assigns.  The  vendor  is  a  trustee  of  the  legal  title  for 
the  vendee  to  the  extent  of  his  payment.  The  result  of  this  state  of 
tilings  is  quite  unlike  that  of  a  conveyance  subject  to  a  condition  sub- 
sequent which  is  broken,  and  when  re-entry  or  a  claim  of  title  for 
condition  broken  is  necessary  to  enable  the  vendor  to  restore  to  him- 
self the  title  to  the  estate.  The  legal  title  having,  in  that  case, 
passed  out  of  him,  some  measures  are  necessary  to  replace  it.  In  the 
case  of  a  contract  like  that  we  are  considering  no  legal  title  passes. 
Tlie  interest  of  the  ven{i(»e  is  equitalile  merely,  and  whatever  puts  an 
end  to  the  equitable  inteiest—  as  notice,  an  agreement  of  the  parties, 
a  surrender,  an  abandonment — places  tlie  vendor  where  he  was  before 
tlie   conti-act   was   made." 

In  some  states,  as  in  California,  Iilalio,  Montana.  North  Dakota, 
and,  perliaj)?.  others,  liens  of  this  character  are  recognized  by  statute. 
Tlie  statute  of  California  provides:  "One  who  pays  to  the  owner  any 
part  of  the  jirire  of  real  projicrty  iDnh-r  an  a^vt  ciiient  for  the  sale 
thereof,   has  a  special  lien   upou   the   pro^;i  rty,  independent   of  posses- 
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sion,  for  such  part  of  the  amount  paid  as  he  may  be  entitled  to  re- 
cover back,  in  case  of  a  failure  of  consideration":  Cal.  Civ.  Code,  sec. 
3050.  The  statutory  provisions  of  Idaho,  Montana  and  North  Dakota 
are  in  substantially  the  same  language:  Idaho  Rev.  Codes,  sec.  .3445; 
Mont.  Rev.  Codes,  1907,  sec.  5804;  N.  D.  Rev.  Codes,  1905,  sec.  6285. 

In  those  jurisdictions  where  vendor's  liens  are  not  allowed,  doubt- 
less vendee's  liens  would  also  be  disallowed  for  the  same  reasons  urged 
against  allowing  the  former:  Philbrook  v.  Delano,  29  Me.  410;  Ahrend 
V.  Odiorne,  118  Mass.  261,  19  Am.  Rep.  449, 

n.     Origin,  History  and  General  Nature  of  Such  Liens. 

The  lien  of  a  vendee  for  the  amount  of  the  purchase  price  which  he 
has  paid  under  a  contract  for  the  purchase  of  land  in  those  jurisdic- 
tions where  the  lien  is  not  created  by  statute  is  a  creation  of  the 
courts  of  equity.  As  will  be  shown  later,  the  courts  are  not  uniform 
as  to  the  theory  and  principles  upon  which  it  is  allowed,  but  its  exist- 
ence and  the  inherent  necessity  for  its  existence  are  uniformly 
recognized. 

The  doctrine  appears  to  have  originated  from  some  observations 
made  by  the  court  in  Burgess  v.  Wheate,  1  W.  Black.  121,  1  Eden, 
190.  The  question,  however,  was  not  decided  in  England  before  1855. 
It  was  at  that  time  announced  in  Wythes  v.  Lee,  3  Drew.  396,  26  L.  T. 
192.  In  1864  the  question  was  again  discussed  and  the  rule  announced 
on  the  theory  that  every  payment  by  the  vendee  is  a  pro  tanto  per- 
formance of  the  contract  on  his  part,  and  in  equity  transfers  to  him 
a  corresponding  portion  of  the  estate:  Rose  v.  Watson,  10  H.  L.  Cas. 
672,  32  L.  J.  Ch.  385,  3  N.  R.  673,  10  Jur.,  N.  S.,  297,  10  L.  T.  106, 
12  W.  R.  585. 

The  principle  was  applied  in  the  United  States  as  early  as  1809  in 
Kentucky,  in  a  case  wherein  it  was  declared  an  undeniable  principle 
of  equity,  that  where  one  has  paid  his  money  for  land,  in  the  sale  of 
which  such  a  fraud  has  been  committed  upon  him  as  to  render  it  neces- 
sary to  have  the  contract  rescinded,  he  may  nevertheless  hold  the  land 
subject  to  the  reimbursement  of  the  money  he  has  laid  out:  Bibb  v. 
Prather,  1  Bibb,  313.  Such  a  lien  was  also  allowed  on  land  sold  where 
the  title  was  a  disputable  and  unsettled  question,  in  1813,  in 
Tennessee:  Newnan  v.  Maclin,  5  Hayw.  241.  Liens  of  that  character 
have  also  been  recognized  in  this  country  in  other  cases  prior  to  tlie 
declaration  of  the  rule  in  England:  Kennedy's  Heirs  v.  Keniie'ly's 
Heirs,  3  Ala.  434;  Griffith  v.  Depew,  3  A.  K.  Marsh.  177,  13  Am.  Dec. 
141;  Farmer  v.  Samuel.  4  Litt.  187,  14  Am.  Doc.  106;  Sliiiley  v. 
Shirley,  7  Blackf.  452;   Payne   v.  Atterbury,   Ilarr.    (Mii-h.)    414. 

In  speaking  of  the  nature  of  a  lien  of  this  character,  the  court,  in 
Flinn  v.  Barber,  64  Ala.  193,  said:  "Such  a  litn  is  a  mere  ri;;ht, 
through  tlie  medium  of  a  court  of  equity,  to  charge  the  lands.  It  is 
not  a  title  to  or  an  estate  in  lands,  neitlicr  a  jus  in  re  imr  a  jui  ad 
rem.  Until  it  was  enforced  by  the  decree  of  a  court  of  equity,  tlie 
apjH'llee  was  entitled  to  dower  in  the  lamls  and  to  the  pussessiou,  tak- 
ing in  her  own  right  the  rents  and  prolits." 
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III.    The  Vaxlous  Theories  and  Principles  upon  Which  Their  Recogni- 
tion is  Based. 

a.  Theory  of  the  Principal  Case. — In  the  principal  case  Justices 
Gray,  Hiscock  and  Chase,  though  concurring  in  the  rule  declaring 
the  existence  of  a  vendee's  lien,  did  not  concur  in  the  reasons  set 
forth  in  the  majority  opinion  for  such  a  lien.  Formerly,  in  New 
York,  the  right  of  a  vendee  to  a  lien  was  recognized  only  when  he 
was  in  possession  of  the  land,  had  made  improvements  thereon,  or 
some  other  special  equities  had  intervened:  Tompkins  v.  Seely,  29 
Barb.  212;  Parks  v.  Jackson,  11  Wend.  442,  25  Am.  Dec.  656;  Chase 
V.  Peck,  21  N.  Y.  581;  Gibert  v.  Peteler,  38  N.  Y.  165,  97  Am.  Dec. 
785.  The  principal  case  (Elterman  v.  Hyman,  192  N.  Y.  113,  ante, 
p.  862,  84  N.  E.  937)  allows  such  a  lien  independent  of  possession, 
"although  there  was  no  equity  except  that  arising  from  payment  on 
the  land,  pursuant  to  a  contract  for  the  land,  provided  the  vendor 
made   default." 

The  court  in  the  principal  case  quotes  from  the  leading  English 
cases  and  the  standard  text-writers,  showing  the  various  theories  upon 
which  the  lien  is  based,  but  it  does  not  seem  to  set  its  entire  approval 
upon  any  of  the  various  theories  set  forth,  except  that  the  vendee 
has  an  interest  in  the  land  itself  to  the  extent  of  the  payments  made 
thereon,  for  it  says:  "Whether  the  foundation  of  the  lien  is  natural 
equity,  imputed  intention,  partial  ownership,  the  implication  of  a  trust, 
or  a  blending  of  some  of  these  sources,  the  authorities,  almost  without 
exception,  in  those  jurisdictions  which  give  a  lien  to  the  vendor,  are 
clear  that  one  exists.  As  the  vendor  has  a  lien  because  he  owned  the 
land,  but  conveyed  prematurely,  and  the  vendee  ought  not  to  keep  it 
witliout  paying  for  it,  so,  as  it  seems  to  me,  the  vendee  has  a  lien  be- 
cause he  has  paid  for  the  land  pursuant  to  contract,  and,  as  he  cannot 
rot  the  land,  ho  has  a  right  to  get  out  what  he  put  in  on  the  faith  of 
the  land.  The  lien  springs  from  the  trust  under  which  the  vendor, 
as  the  legal  owner,  holds  the  land  for  the  vendee,  the  equitable  owner. 
Part  payment  creates  partial  ownership,  and  the  vendee  has  an  inter- 
est in  the  land  itself  to  the  extent  of  the  payments  made  thereon. 
The  contract  and  payments  in  full  make  him  the  equitable  owner  of 
all  the  land.  The  contract  and  payment  in  part  make  him  the  equi- 
table owner  pro  tanto.  When  the  vendor  cannot  convey,  the  equitable 
owner,  wliolly  or  in  part,  may  assert  his  rights  in  a  court  of  equity 
to  get  out  of  the  land  wliat  he  paid  on  it.  If  the  vendor  is  not  the 
absolute  owner,  the  lien  of  the  vendee  'exists  only  to  the  extent  of 
the  vendor's  interest,'  which  in  this  case  is  only  that  of  a  subpur- 
chaser: Aberaman  Iron  Works  v.  Wickens,  L.  R.  4  App.  Cas.  101,  20 
L.  T  89,  17  W.  R.  211;  Fry  on  Specific  Performance,  3d  Am.  ed.,  660. 
The  right  is  correlative  to  that  of  the  vendor  conveying  without  pay- 
ment. In  cither  case  the  res,  or  the  subject  of  the  coritraet,  is  the 
land,  and  whatever  is  paid  on  the  land  without  corresponding  convey- 
ance or  conveyed  without  corresponding  pajnnent,  is  a  lien  on  tlie 
land  by  virtue  of  parting  with  money  on  the  faith  of  the  land,  or  with 
the  land  on  the  faith  of  the  promise  to  pay  for  it.     Payment   is  not 
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made  on  the  credit  of  the  vendor,  but  on  the  credit  of  the  Innd,  and 
the  purchaser's  money,  in  equity,  is  converted  into  land,  or  attached 
to  it  as  a  lien.  The  equitable  ownership,  when  sppcific  performance 
cannot  be  had,  is  converted  into  monciy  by  a  juilicial  sale  of  the 
vendor's  interest,  which,  in  effect,  is  the  foreclosure  of  an  equitable 
mortgjage." 

The  result  of  the  reasoning  of  the  court  in  the  principal  case  is 
shown  in  its  ajiplication  to  the  case  of  Davis  v.  William  liostiizwoig 
Realty  O.  Co.,  192  N.  Y.  128,  post,  p.  8!)i),  84  N.  E.  913,  where  the 
vpiulee  was  denied  a  lien  in  a  suit  commenced  by  him  for  a  rescission 
of  the  contract  of  sale  on  the  ground  of  fraud  practiced  by  the  vendor 
wliicli  induced  him  to  enter  into  the  contract.  The  court,  in  denying 
the  lion,  said:  "We  held  in  the  Elterman  case  that  the  vendee's  lien 
was  created  by  the  contract  and  payment  thereunder,  and  that,  upon 
default  by  the  vendor,  without  fault  of  the  vendee,  the  latter  could 
foreclose  his  lien.  If  we  reasoned  correctly  in  that  case,  there  can 
be  no  lien  without  a  contract.  Payment  on  the  contract  pursuant  to 
its  requirements  gives  a  lien  by  operation  of  law.  The  contract  is 
the  essential  basis  of  the  lien,  for  payment  is  simjily  an  observance  by 
the  vendee  of  one  of  the  express  terms  thereof.  Rescission,  therefore, 
destroys  the  contract  ab  initio,  and  leaves  the  parties  in  the  same 
situation  as  if  no  contract  had  ever  been  made.  Under  those  circum- 
stances, there  can  be  no  lien." 

Although  the  reasoning  of  the  court  which  forms  the  basis  of  its 
rule  denying  the  lien  in  the  case  last  cited  is  very  plausible,  still  we 
believe  tliat  the  reasons  for  the  contrary  rule  set  forth  in  the  dissent- 
ing opinion  of  Mr.  Justice  Gray  in  that  case,  which  were  concurred 
in  by  Justices  Hiscock  and  Chase,  are  sounder,  more  convincing,  and 
far  more  in  accordance  with  the  purpose  of  allowing  a  lien  to  a  vendee 
for  payments  made  by  him.  The  learned  justice  said:  "I  do  not  need 
to  discuss  at  any  length  the  main  question,  which  Judge  Vann  in  the 
case  referred  to  has  so  elaborately  treated  ujion  the  authorities  as 
upon  principle.  What  I  shall  briefly  say  is  in  supjiort  of  the  con- 
clusion which  he  reached  as  to  the  general  right  to  the  lion,  although 
I  differ  as  to  the  basis  for  the  doctrine.  I  am  quite  unable  to  agree 
with  him  in  the  views  expressed  in  this  case.  As  I  view  the  ques- 
tion, the  vendee's  lien,  like  that  of  the  vendor,  is  purely  the  creation 
of  equity,  and  is  quite  independent  of  the  contract,  otherwise  than  as 
the  contraet  is  the  cause  for  such  an  exercise  of  the  power  of  a  court 
of  equity.  Like  a  vendor's  lien,  it  exists  in  equity  upon  the  basis  of 
certain  necessary  and  natural  presum[)tions,  or  of  natural  e(j;ii'irs. 
The  vendor  is  pn  sumed  not  to  intend  to  eon\ey  away  his  land  witli.mt 
jiaynu'nt  of  the  jirice  agreed  to  be  paid,  anil  theret'drc  the  land,  wlure 
tlie  vendee  has  ^.'one  into  possession,  will  be  iinpri.sscil  with  a  lii  a  lo 
the  extent  that  ttie  consideration  remains  unpaid.  With  a  corrcsiMin,!- 
ing  regard  for  tlie  vendee,  tiie  court  Avill  j.rrsunio  that  he  u'.n.le  lie 
partial  j>aynient  on  account  of  the  price  ai^recd  to  bo  paid,  intending.; 
to  rely,  in  tlie  e\ent  of  the  failure  of  the  cr.tract  tliror.;:h  tl;e  i,i,,it 
of   the    vemlor,    and   as   security   for   a    repayment,    upini   the    hind,    in 
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which  he  is  deemed  to  have  a  beneficial  interest  through  the  partial 
])erformnTie6  of  the  contract.  If  the  doctrine  of  a  vendor's  lien  upon 
the  land  for  the  unpaid  purchase  money  merits  acceptance  in  the  ad- 
ministration of  justice  by  a  court  of  equity,  as  I  assume,  we  may 
accept  it  as  within  the  province  of  equity  to  treat  both  parties  with 
equal  justice,  and  to  give  to  each  the  same  remedy.  This  doctrine, 
which  is  asserted  in  decisions  by  the  English  courts  and  by  many 
text-writers,  finds  its  strongest  support,  in  my  opinion,  in  the  view 
which  is  taken  in  equity  of  the  relations  of  the  parties  to  a  contract 
for  the  sale  and  conveyance  of  land.  In  that  view,  the  vendor  be- 
comes a  trustee  of  the  legal  title  for  the  vendee,  where  the  vendee 
has  paid,  or  is  prepared  to  pay,  the  purchase  price,  and  it  is  a  log- 
ical application  of  the  principle,  where  the  vendee  has  paid  a  part 
of  the  price,  and  the  contract  comes  to  naught  through  the  vendor's 
fault,  to  hold  the  latter  as  a  trustee  to  the  extent  of  the  payment 
made.  The  vendee  advances  a  part  of  the  price  of  the  land  in  the 
faith  that  the  conveyance  will  ultimately  be  made  to  him  upon  the 
terms  and  in  the  manner  agreed  upon,  and  that  no  fraud  has  been 
practiced  by  the  vendor  to  vitiate  the  transaction.  The  vendor  is 
chargeable  with  knowledge  of  this,  and,  in  receiving  a  portion  of  the 
price  of  the  land,  should,  and  will,  be  presumed  to  hold  the  legal  title 
in  trust  pro  tanto  for  the  vendee;  that,  in  the  event  of  the  contract 
failing  through  liis  fault,  repayment  of  the  money  advanced  may  be 
secured.  If  the  theory  is  correct,  it  is  immaterial  whether  the  party 
agreeing  to  sell  is  at  the  time  seised  of  the  premises;  for  if  he  there- 
after acquires  them,  the  trust  will  then  arise  in  the  vendee's  favor. 

"I  think  that  it  follows  fairly  from  what  is  held  as  to  the  general 
doctrine  that  whether  the  transaction  of  purchase  fall  through  by 
reason  of  the  inability  of  the  vendor  to  convey  as  agreed,  or  whether, 
as  in  this  case,  the  contract  be  rescinded  before  completion,  by 
reason  of  the  vendor's  misrepresentation  of  a  material  fact,  in  eitlier 
event,  the  vendee's  right  to  a  lien  cannot  be  affected.  That  view  has 
been  taken  by  the  English  courts,  as  will  appear  from  the  opinions 
in  Mycock  v.  Beaston,  L.  E.  13  Ch.  D.  3S4,  Rose  v.  Watson,  10  II.  L. 
Cas.  072,  and  Whitbread  &  Co.,  Ltd.,  v.  Watt,  L.  E.  1  Ch.  835,  and  it 
seems  to  me,  always  granting  the  right  in  equity  to  decree  a  lien, 
that  it  is  a  proper  view.  And  see  29  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  730.  The  objection  is  urged  that,  assuming  the  right  of  a  vendee 
to  a  lien,  it  is  abandoned  where  the  contract  is  rescinded.  The  argu- 
ment is  that  'by  the  election  to  rescind  for  fraud,  a  vendee  disselvts 
the  contractual  tie  and  renounces  all  tlie  benefits  resulting  from  the 
contract,  at  the  same  time  that  lie  disclaims  its  burdens.'  It  is  sou^lit 
by  the  argument  to  nuike  a  distinction  between  an  election  to  treat 
the  contract  as  broken,  and  an  election  to  avoid  it.  This  argument 
is  based  upon  tlie  premises  that  the  vendee's  lien  is  a  de  inction 
from  tlie  contract,  and  cannot  stand  without  it.  Jt  is  true  that  tlie 
contract  est;ililishes  tlie  relations  of  the  parties,  and  is  the  evidence  of 
their  agreenu  nts;  but  its  rescission  for  the  fraud  of,  or  for  a  breach. 
by,    the    vendor    should    not    affect    the    right    of    the    vendee     to    his 
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equitable  lien  upon  the  land.  Why  should  it,  if  its  crention  by  equity 
is  to  secure  the  vendee  repayment  of  his  advances f  The  contract,  in 
such  case,  is  not  void,  but  voidable,  at  the  option  of  the  purchaser. 
If  the  option  is  exercised,  how  is  the  right  to  invoke  the  equitable 
power  of  the  court  to  decree  a  lien  lost!  I  think  that  the  argument 
disregards  the  principle  upon  which,  as  I  conceive  it,  equity  creates 
the  lien.  The  lien  is  decreed  independently  of  the  contract,  which 
does  not  give  it,  but  furnishes  the  reason  for  the  decree:  See  Whit- 
bread  &  Co.,  Ltd.,  V.  Watt,  L.  E.  1  Ch.  835.  The  complainant,  demand- 
ing relief  in  equity  from  his  agreement,  whether  rescission  is  de- 
manded because  of  an  intentional  or  of  an  innocent  misrepresentation, 
is  relieved  in  cither  case,  and  the  parties  are  restored  to  their  original 
status.  But,  if  the  vendor  in  ilie  contract  has  received  a  part  of  tiir- 
purchase  price  of  the  land,  is  there  any  insuperable  reason  why  he 
slioiild  not  be  held  as  a  trustee  in  respect  thereof  for  the  vendee,  and 
why  should  the  power  of  the  court  be  less  in  such  case  to  decree  a 
lien  upon  the  land  to  secure  the  discharge  of  the  trust  duty?  The 
procedure  effects  an  equitable  result,  and  it  does  not  coutravene  any 
rule  of  law.  Is  it  correct  to  assert  that  the  plaintiff,  in  asking  a 
court  of  equity  to  relieve  him  trom  the  obligation  of  an  agreement 
induced  by  the  defendant's  misrepresentations,  necessarily  abandons 
his  equitable  remedy  of  a  lien  upon  the  land  to  secure  the  repayment 
of  the  money  advanced  toward  its  purchase?  I  am  disposed  to  think 
it  is  not.  The  court,  having  equitable  jurisdiction  of  the  parties,  wlur 
determining  the  vendor  to  be  in  fault,  and  that  the  parties  shall  be 
placed  in  statu  quo,  proceeds  to  do  full  justice  between  them  by  de- 
termining that  the  vendee  sliall  have  a  lien  upon  the  land  to  secur;' 
him  against  the  loss  of  the  moneys  paid  toward  its  purchase.  In  order 
to  ascertain  the  real  nature  of  this  exercise  of  equitable  power,  it 
may  be  considered  in  relation  to  its  basis  and  to  the  result  of  its 
operation.  The  basis  is  the  promise  of  the  vendor  to  couvey  the  land, 
as  and  when  agreed,  and  that  meanwhile  he  is  a  trustee  of  the  legal 
title  for  the  vendee  to  the  extent  of  the  purchase  moneys  paid.  The 
extent  of  its  operations  is  to  sulijcct  the  land  to  the  execution  of  a 
trust,  either  to  convey,  where  there  has  been  full  performance  by 
the  purelinser,  or  to  return  him  his  moneys,  where  the  contract  has 
failed  and  ceases  to  be  binding  through  no  fault  of  the  latter.  It 
supplies  a  remedy  where  the  law  falls  short  of  accomplishing  full 
justice.  If  equity  lays  hold  of  a  pretext,  or  adopts  a  fiction,  in  such  a 
ease  it  is  no  more  than  it  does  in  nuiny  other  cases,  in  order  to  en- 
force  a  natural   right   and   to   elfect   a  just   result." 

lu  I'ilcher  v.  yniitli,  '2  licad,  2tiS,  a  lieu  was  allowed  as  an  incident 
of  a  decree  of  rescission  to  secure  the  repayment  of  the  purchase 
money. 

The  cases  involving  the  question  whether  the  lien  survives  an  action 
for  rescission  will  be  discussed  lati-r  on  in  this  in'te  i  src  subdivision 
V),  though  much  of  what  has  been  set  forth  in  tij's  <ulidi  \  i^iun  upon 
reasons  underlying  the  allowance  of  the  lieu  is  apropos. 
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b.  As  the  Counterpart  of  a  Vendor's  Lien. — It  lias  been  declared 
by  some  of  the  courts  that  the  veudec's  lien  is  the  counterpart  of  the 
vendor's  lien,  and  we  believe  that  the  reasons  assigned  by  the  courts 
for  the  existence  of  both  liens  are  substantially  the  same.  It  was  de- 
clared in  an  early  case  in  Kentucky  that  a  vendor  and  vendee  have 
mutual  liens,  the  former  for  the  purchase  money  still  due,  and  the 
latter  for  that  which  has  been  paid,  in  case  it  is  to  be  restored: 
Farmer  v.  Samuel,  4  Litt.  187,  14  Am.  Dec.  106.  Likewise  in  Michigan 
the  lien  of  a  vendee  has  been  declared  to  be  analogous  to  that  of  a 
vendor  against  a  vendee  who  has  not  paid  the  purchase  money: 
Payne  v.  Atterbury,  Ilarr.  (Mich.)  414.  In  Wickman  v.  Robinson,  14 
Wis.  493,  80  Am.  Dec.  789,  the  court,  in  aflSrming  the  existence  of  a 
vendee's  lien,  said:  "It  must  be  conceded  that  there  are  not  many 
cases  where  such  a  right  has  been  sought  to  be  enforced,  but  the 
right  itself  has  been  frequently  recognized  by  courts,  and  referred  to 
as  established  by  the  elementary  writers.  The  following,  cited  by  the 
appellant's  counsel,  may  serve  as  illustrations:  Burgess  v.  Wheate,  1 
W.  Black.  150;  Mackreth  v.  Symmons,  15  Ves.  345;  Money  v.  Dor- 
sey,  7  Smedes  &  M.  15;  Payne  v.  Atterbury,  Harr,  (Mich.)  418; 
Willis  V.  Farrar,  3  Younge  &  J.  264;  Miller  on  Equitable  Mortgages, 
45  Law.  Lib.  18,  19.  We  can  see  no  reason  why  such  a  lien  should 
not  exist.  All  the  reasoning  by  which  the  vendor's  equitable  lien 
for  the  purchase  money,  after  conveyance,  is  established,  is  appli- 
cable, in  support  of  the  vendee's  lien  after  payment  or  part  pay- 
ment, and  before  conveyance.  It  is  difficult  to  imagine  upon  what 
pcinciple  a  court  of  equity  could  enforce  the  one  and  deny  the  other." 
And  in  another  of  the  earlier  cases — that  of  Davis  v.  Heard,  44  Miss. 
50 — the  court,  in  speaking  of  the  basis  of  the  vendee's  lien,  said:  "And 
it  may  be  remarked  that  the  natural  equity  and  intrinsic  justice  of 
this  lien  commend  it  to  the  favorable  consideration  of  a  court  of  chan- 
cery. Where  the  vendee  has  paid  money  upon  a  contract  for  the  pur- 
chase of  land,  which  has  been  rescinded  on  account  of  the  default  of 
the  vendor,  he  has  an  equitable  lien  on  the  land  for  the  reimburse- 
ment of  the  money  advanced  upon  it,  similar  to  that  of  the  vendor 
for  unpaid  pureliase  money:  2  Washburn  on  Real  Property,  93;  Bibb 
V.  Prather,  1  Bibb,  313;  Shirley  v.  Shirley,  7  Blackf.  452;  Taft  v. 
Kessel,  16  Wis.  273;  Payne  v.  Atterbury,  1  Harr.   (Mich.)   414." 

The  lien  is  the  creation  of  courts  of  equity.  Where  there  is  a  right 
there  is  a  remedy.  "Tlie  equities  of  a  vendee  who  pays  money  on  a 
contract  of  sale  are  as  strong  as  those  of  a  vendor  who  does  not  re- 
ceive full  payment  for  the  land  he  sells.  The  principle  which  applies 
in  such  cases  is  closely  analogous  to  the  principle  of  subio;4atiou"': 
Stults  V.  Brown,  112  Ind.  :;7(J,  2  Am.  St.  Rep.   V.)^).  14  X.  E.  230. 

In  Merrill  v.  Merrill,  loo  i'ld.  2S7,  35  i'ac.  7v's.  ;;7  I'ac.  392,  the  court, 
in  construing  a  statute  which  grants  a  lien  to  tiic  vci.dce  lor  payments 
made  by  him  where  the  oonsiiU'ratiuii  fails,  said:  "The  Civil  Code,  in 
general,  ^\as  intended  to  annnui:ce  i'nl(>s  of  law  already  declared  by 
the  ci'iirts.  This  ]ircsuinpti(Oi  is  not  of  sii.li  furce  as  to  control  the 
language   of   the   statute,  but   in   all   cases   of   doubt   that    construction 
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should  be  preferred  which  accords  with  known  rules.  In  equity,  a 
vendee  has  a  lien  when  in  possession  under  a  contract  if  the  considera- 
tion failed.  It  was  the  counterpart  of  the  lien  given  to  the  vendor, 
and  the  rule  in  equity  is  that  no  such  lien  exists  in  favor  of  one  who 
is  in  default.  One  who  has  himself  abandoned  the  contract,  or  has 
refused  to  perform  it  according  to  its  terms,  is  not  afforded  a  lien 
to  secure  him  from  loss,  because  of  his  own  breach  of  the  contract: 

0  I'omeroy's  Ivjuity  Jurisprudence,  see.   12G0,  and   note." 

c.  Vendor  as  Trustee  Pro  Tanto  for  Payments  Made. — .Mmnst  all  of 
tiie  cases  which  discuss  the  principles  upon  which  a  vendee's  lien  are 
founded  cite  the  case  of  Rose  v.  Watson,  10  H.  L.  Cas.  672,  .'5.'}  L.  J. 
fh.  385,  3  N.  R.  C7.3,  10  Jur.,  N.  S.,  297,  10  L.  T.  lOG,  12  W.  R.  583. 
In  that  case  Lord  Cianworth  observed:  "There  can  be  no  doubt,  1 
;ippreliend,  that  when  a  jmrchaser  has  paid  his  i)urchase  monry,  tlioii;,'li 
he  has  got  no  conveyance,  the  vendor  becomes  a  trustee  for  him  of 
the  legal  estate,  and  he  is,  in  equity,  considered  as  the  owner  of  the 
estate.  "When,  instead  of  paying  the  wliole  of  his  purchase  money,  he 
pays  a  part  of  it,  it  would  seem  to  follow,  as  a  necessary  corollary, 
that,  to  the  extent  to  which  he  has  paid  his  purchase  money,  to  that 
extent  the  vendor  is  a  trustee  for  him;  in  other  words,  that  he  ac- 
quires a  lien,  exactly  in  the  same  way  as  if  upon  the  payment  of  part 
of  the  j)urchase  money  the  vendor  had  executed  a  mortgage  to  him  of 
the  estate  to  that  extent. 

"It  seems  to  me  that  that  is  founded  upon  such  solid  and  substantial 
justice,  that  if  it  is  true  that  there  is  no  decision  affirming  that  prin- 
ciile,  I  rejoice  that  now.  in  your  lordship's  house,  we  are  able  to  lay 
down  a  rule  that  may  conclusively  guide  such  questions  for  the  future. 

1  think,  however,  that  there  are  some  authorities  which  have  been 
poii.ted  out  which  have  established  that  rule  in  princijile,  if  not  in 
terms.  P.iit  T  tliink  it  is  unimportant  to  go  into  that,  because  it  is 
now  estalili^hod.  and  will  from  henceforth  be  established,  as  a  very 
£t>und  jtrir.ciple  founded  on  solid  justice." 

This  same  i)rinciple  was  recognized  by  the  United  States  supremo 
court  in  Jeni.ison  v.  Leonard,  21  Wall.  302,  22  L.  ed.  5.;!),  in  the  fol- 
lowing language:  "Tliis  was  one  of  t!ie  sales  of  real  e.st;ito  by  con- 
tract, so  common  in  this  country,  in  which  the  title  remains  in  the 
vendor  and  the  possession  passes  to  the  vendee.  The  legal  title  re- 
inai.jis  in  the  vendor,  while  an  equitable  interest  vests  in  the  vendee  to 
the  extent  of  the  payments  made  by  him.  As  his  payments  increase 
liis  equitable  interest  increases,  and  when  tlie  contract  price  is  fully 
paid,  tiie  entire  title  is  equitably  vested  in  him,  and  lie  may  compel 
a  cunveyanee  of  the  legal  title  by  the  vendor,  his  heirs  or  his  as- 
signs. The  vendor  is  a  trustee  of  the  legal  title  for  the  vendee  to  the 
extent  of  his  payment.  The  result  of  this  state  of  things  is  quite 
unlike  that  of  a  eonviyance,  subject  to  a  coiKiitiuii  subsecpient  whicii 
is  broken  and  when  re-entry  or  a  claim  of  titie  for  condition  brolien 
is  necessary  to  enable  the  vendor  to  restore  to  himself  the  title  to  tiie 
estate.  The  legal  title  having  in  that  ease  pnssr.i  out  of  him.  smne 
measures  are  necessary  to  replace  it.  In  the  ease  of  a  contract  iika 
Am.  St.  Uep.,  Vol.  127 — OG 
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that  we  are  considering  no  legal  title  passes.  The  interest  of  the- 
vendee  is  equitable  merely,  and  whatever  puts  an  end  to  the  equitable 
interest — as  notice,  an  agreement  of  the  parties,  a  surrender,  an 
abandonment — places  the  vendor  where  he  was  before  the  contract 
was  made." 

In  another  federal  case  the  court,  in  speaking  of  the  lien  of  the  ven- 
dee for  his  payments  on  the  purchase  price,  said:  "They  [such  liens] 
are  based  on  the  well-known  fundamental  rule  in  equity,  what  is  agreed 
to  be  done  is  regarded  as  done;  so  that,  from  the  time  that  a  contract  is 
made  for  the  purchase  of  real  estate,  the  vendor  is  often  held  as  in  a 
certain  sense  a  trustee  for  the  purchaser,  and  the  purchaser  is  regarded 
in  a  certain  sense  as  the  real  owner  of  the  land,  so  that  each,  in  the 
ordinary  equitable  rules,  has  a  lien  for  his  protection.  The  whole 
practice  in  equity,  with  reference  to  such  contracts  is  clearly  on  the 
basis  that  the  parties  are  under  mutual,  equitable  obligations  to  each 
other,  so  that  either  one  party  or  the  other  should  receive  interest 
on  his  money  as  against  the  rents  and  profits,  which  are  also,  under 
certain  circumstances,  to  be  accounted  for":  Everett  v,  Mansfield,  148 
Fed.  374.  Likewise  the  court  in  Craft  v.  Latourette,  62  N.  J.  Eq.  206, 
49  Atl.  711,  after  quoting  the  language  of  Lord  Cranworth,  set  forth 
above,  said:  "The  same  view,  enunciated  as  far  back  as  32  George  IT 
(A.  D.  1758),  by  the  master  of  the  rolls,  in  Burgess  v.  Wheate,  1  W. 
Black.  123,  150,  is  adopted  by  the  text-writers:  2  Washburn  on  Eeal 
Property,  4th  ed.,  pp.  93,  94;  Pomeroy's  Equity  Jurisprudence,  sec. 
1263;  2  Jones  on  Liens,  sees.  1105,  1106.  So  far  as  the  New  Jersey 
cases  go  they  tend  to  support  this  view.  In  Copper  v.  Wells,  1  X.  J. 
Eq.  10,  it  was  held  that,  where  a  specific  performance  has  become  im- 
[lossible,  the  party  aggrieved  has  a  lien  for  the  value  of  beneficial  or 
lasting  improvements  made  on  the  faith  of  an  agreement  which  could 
not  be  executed,  because  of  a  default  in  the  opposite  party." 

From  wliat  has  been  set  forth  above  and  in  the  fore  part  of  this 
subdivision,  it  is  clear  that  the  vendee's  lien  is  based  upon  the  same 
principles  of  equity  as  the  vendor's  lien,  and  is  its  counterpart. 
Xaturally,  the  same  rules  of  procedure  would  apply  as  far  as  ap- 
plicable. 

IV.  Effect  of  the  Default  of  Either  the  Vendor  or  Vendee  Upon  the 
Existence  of  the  Lien. 
a.  Default  on  the  Part  of  the  Vendor.— Even  where  the  lien  of  the 
vendee  is  declared  by  the  statute,  the  principle  obtains  that  the  lien 
can  only  exist  iu  cases  where  the  vendee  is  entitled  to  recover  back 
•he  payment  in  case  of  a  failure  of  consideration:  Haile  v.  Smith, 
113  Cal.  C56,  45  Pac.  872.  The  rule  is  generally  stated  to  be  that  the 
lien  of  the  vendee  exists  where  the  vendor  refuses  or  is  unable  to  comply 
with  the  contract  of  sale:  Swetitisch  v.  Waskow,  37  111.  App.  155; 
Shirley  V.  Shirley,  7  Blaekf.  452;  Coleman  v.  Floyd,  131  Ind.  SHO, 
81  X.  K.  75;  Gayle  v.  Troutman,  31  Ky.  Law  Rep.  718,  103  S.  W. 
842;  (;h-velaiid  v.  Bergen  Bldg.  etc.  Co.  (X.  J.  Eq.),  do  Atl.  117; 
Galbraith  v.  Ketves.  82  Tex.  357,  18  S.  W.  69G. 
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In  fact,  in  the  majority  of  instances  the  default  which  gives  rise 
to  the  claim  for  the  lien  is  because  of  the  inability  or  wrongful  re- 
fusal of  the  vendor  to  convey  good  title. 

b.  Default  on  the  Part  of  the  Vendee. — The  vendee  may,  of  course, 
decline  to  complete  the  sale  under  proper  ciroumstancea  without  losing 
his  right  or  lien  for  payments  made  by  him:  iSwetitisch  v.  Waskow, 
37  111.  App.  155.  But  where  the  contract  is  rescinded  because  of  the 
fraud  or  imposition  of  the  vendee  in  procuring  it,  he  will  not  be 
allowed  a  lien:  Wright  v.  Dufield,  2  Baxt.  218.  In  other  words,  a 
vendee  cannot  take  advantage  of  his  own  fraud  or  breach  of  trust. 
Thus  in  Clark  v.  Jacobs,  56  How.  I'r.  519,  the  court  said:  "Had  he. 
as  trustee  under  this  will,  attempted  to  exorcise  the  power  conferred 
upon  himself  by  selling  and  conveying,  as  executor  and  trustee,  to  him- 
self, as  an  individual,  such  transaction,  upon  objection  from  those  en- 
titled to  object,  would  not  be  upheld,  and  he  could  not  have  acquired 
any  lien  upon  the  property  for  any  moneys  he  might  claim  to  have 
advanced  toward  the  completion  of  such  transaction.  A  sale  to  himself 
would  be  a  breach  of  trust,  and  no  equitable  right  of  the  nature  of 
the  one  here  sought  to  be  enforced  could  arise  from  it.  >.'or  would 
such  lien  exist  when  a  purchaser  has,  by  his  own  default,  abandoned 
the  contract." 

V.     Question  Whether  the  Lien  Survives  a  Rescission  of  the  Contract 
of  Sale  or  Conveyance. 

a.  The  General  Rule. — It  is  foreign  to  the  scope  of  this  note  to 
enter  into  a  discussion  of  the  distinction  between  an  action  to  rescind 
a  contract  and  an  action  based  on  the  theory  that  it  has  already  been 
rescinded. 

The  Xcw  York  court  of  appeals  in  the  companion  case  (Davis  v. 
"William  Rosenzweig  Realty  O.  Co.,  192  N.  Y.  12S,  post,  p.  S90,  84 
N.  E.  913)  to  the  principal  case  have  announced  the  rule  that  wlierf 
a  rescission  of  the  contract  for  the  purchase  of  the  land  is  decreed 
at  tlie  suit  of  the  vendee  on  the  ground  of  fraud  on  the  part  of  thi- 
veiidor  inducing  the  making  of  the  agreement,  no  lien  will  be  declared 
in  favor  of  the  vendee  for  the  amount  paid  on  the  purchase  price. 
The  reasons  assigned  by  the  court  for  this  rule  were  stated  as  follows: 
"The  first  question  presented  is  whether  the  lien  of  a  vendee  for  th- 
amount  paid  on  an  executory  contract  for  the  purchase  of  land  sur- 
vives a  rescission  of  the  contract  adjudged  by  a  court  of  equity  on 
the  i,M-()und  (if  fraud  practiced  by  the  vendor,  by  which  the  vciuli'o 
w;is  induced  to  enter  into  the  contract.  Under  the  facts  fuiniu,  the 
rigiit  of  recovery  at  law  for  tlie  sum  paid  is  not  questioned,  but  it  is 
strenuously  insisted  tliat  rescission  destroys  tlio  contract  and  remits 
the  parties  to  tlioir  original  rig-hts.  We  held  in  the  Elterman  case  that 
the  vendee's  lieu  was  created  by  the  contract  and  I'ayinent  tlicre- 
under.  and  tiiat,  upon  default  by  the  \eii.l(ir  without  fault  of  the 
vendee,  the  h.tttr  could  fiirech)se  his  lien.  If  \vc  reasoned  iMrrectly 
in  that  casp.  tliere  can  l)e  no  liivi  witi:ini!  ;;  iii;. tract.  J'aynient  on  tlie 
contract    pursuant    to    its    rnjuirenie  nts    ^^ivts    a    lieu    by    operation    of 
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law.  The  contract  is  the  essential  basis  of  the  lien,  for  payment  is 
simply  an  obs<M-vance  by  the  vendee  of  one  of  the  express  terms 
thereof.  Rescission,  therefore,  destroys  the  contract  ab  initio,  and 
leaves  the  parties  in  the  same  situation  as  if  no  contract  had  ever 
been  made.  Under  these  circumstances  there  can  be  no  lien."  Tlio 
court,  after  a  short  discussion  of  the  question  whether  the  vendee  had 
properly  brought  his  action  in  equity  for  a  rescission,  said:  "As  was 
said  in  Vail  v.  Reynolds,  118  N.  Y.  297,  302,  23  N.  E.  301:  'A  person 
who  has  been  induced  by  fraudulent  representations  to  become  the 
pur<:haser  of  property  has,  upon  discovery  of  the  fraud,  three  remedies 
open  to  him,  either  of  which  he  may  elect.  He  may  rescind  the  con- 
tract absolute!}^,  and  sue  in  an  action  at  law  to  recover  the  considera- 
tion parted  with  upon  the  fraudulent  contract He  may  bring 

an  action  in  equity  to  rescind  the  contract,  and  in  that  action  have 
full  relief:  Allerton  v.  AUerton,  50  N.  Y.  670.  Such  an  action  is  not 
founded  upon  a  rescission,  but  is  maintained  for  a  rescission,  and  it 
is  sUiTicient,  therefore,  for  the  plaintiff  to  offer  in  his  complaint  to 
return  what  he  has  received  and  make  a  tender  of  it  on  the  trial. 
Lastly  he  may  retain  what  he  has  received,  and  bring  an  action  at 
law  to  recover  the  damages  sustained." 

"The  plaintiff  in  this  action  adopted  the  second  course  suggested 
by  bringing  an  action  in  equity  to  rescind,  and  when  rescission  was 
decreed  he  became  entitled  to  full  relief,  which  included  as  an  in- 
cident to  rescission  the  recovery  of  the  amount  paid  on  the  execution 
of  the  contract.  Rescission  was  the  primary  right  demanded  by  the 
plaintiff  in  his  complaint,  and,  as  was  well  said  by  the  appellant's 
counsel:  'Whatever  legal  relief  was  claimed  in  this  action  was  purely 
incidental  and  tributary  to  the  equitable  relief.'  When  the  contract 
fell,  all  rights  derived  therefrom  by  either  party  fell  with  it.  The 
plaintiff  had  no  right  to  a  lien  depending  on  the  contract,  and  the 
defendant  had  no  right  to  retain  the  amount  paid  on  the  contract. 
"While  the  court  had  no  power  to  render  judgment  establishing  a  lien, 
it  had  power  to  decree  rescission  and  follow  it  by  such  further  relief 
as  was  a|ii  lopriate  to  rescission,  even  if  it  involved  a  judgment  for 
money  only:  Baily  v.  Ilornthal,  151  N.  Y.  64S,  C60,  61  Am.  St.  Rep. 
615,  49  X.  E.  5G.  If  rescission  had  not  been  decreed,  there  could  have 
been  no  judgment  for  money,  but  that  legal  relief  necessarily  followed 
the  equitable  relief  that  was  granted.  The  fact  that  the  plaintiff 
demanded  more  than  he  was  entitled  to  is  not  inij)ortant,  because, 
when  an  answer  has  been  interposed,  the  code  provides  that  'the  court 
may  jieiniit  the  plaintiff"  to  take  any  judgment,  consistent  with  the 
case  made  by  the  complaint,  and  embraced  within  tlie  issue':  Code 
Civ.  I'roc,  sec.  1207.  I  think  that  the  trial  court,  according  to  the 
allegations  of  the  comj)laint  and  the  facts  found,  which  are  conclusive 
upon  us,  properly  rendered  jutlgment  for  a  rcscissicm  of  the  contract 
and  a  return  of  the  money  paid  thereon,  but  iiupropcrly  for  a  lien 
and  the   foicclosure  thereof,  with  judgment  for  deticiency." 

We  believe,  however,  that  the  rule  stated  by  Mr.  .Justice  Yann, 
writing   for   the   majority  of   the   court   in   the   above   case,   is   not   iu 
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accord  with  the  equitable  purposes  for  which  vcndoe's  liens  are 
allowed.  And  it  seems  to  us  that  the  reasons  set  forth  in  the  dis- 
senting opinion  of  Mr.  Justice  Gray,  which  we  set  forth  ih  detaij  in 
subdivision  III  a  of  this  note  in  discussing  the  theory  of  tlio  j)rin''ipMl 
case,  are  sounder  and  in  accord  not  only  with  the  purpose  of  such 
liens,  hut  with  the  decisions  of  the  courts  of  other  states  whore  tlie 
subject  of  res<'ission  arose  in  connection  with  the  claim  for  the  lien. 
The  court  having  jurisdiction  to  rescind  the  contract  of  sale  and  as  an 
incident  to  such  rescission,  the  power  to  render  a  judgment  for  tlic 
recovery  of  the  money  paid  thereon,  it  certainly  ought  to  have  the 
further  incidental  right  to  make  the  judgment  effective  by  decreeing 
a  lien  on  the  land  for  its  payment.  Tlie  lien  was  allowed  as  such  an 
incident  in  Pilcher  v.  Smith,  2  Head,  208. 

In  McAVilliams  v.  Jenkins,  72  Ala.  4S0,  the  court  said:  "It  is  not 
denied  by  either  [mrty  that  upon  the  rescission  of  the  (-ontract  in 
question  the  court  possessed  the  power,  as  was  also  its  dut}^  to  secure 
the  purchase  mone}-  paid  by  the  vendee,  Harrison,  by  giving  a  lien  or 
creating  a  charge  on  the  land,  for  its  repayment.  This  right  to  protect 
vendees,  by  thus  securing  them  in  the  reimbursement  of  their  pur- 
chase money,  advanced  upon  the  faith  of  the  contract,  is  well  estab- 
lished in  our  system  of  equity  j)rocedure,  and  constantly  iuvokdl  in 
the  every-day  practice  of  the  courts:  Aday  v.  Echols,  18  Ala.  ooij,  52 
Am.  Dec.  2'23;  Fry  on  Specific  I'trformance,  sec.  939;  Sugdeu  on 
Vendors,  G2,  63.  This  lien  is  properly  confined,  however,  to  sucli 
lands  as  the  vendor  has  the  lawful  right  to  convey." 

Although  the  direct  question  whether  the  lien  did  or  did  not  snin  ive 
a  decree  of  rescission  was  not  discussed,  still  the  lien  has  Ijcen  ali'jwed 
not  infrequently  in  cases  where  the  contract  was  rcscimled:  Bibb  v. 
Prnther,  1  Bibb,  Sl.T;  Bullitt  v.  Eastern  Kentucky  Band  Co.,  99  Ky. 
324.  36  S.  W.  16;  Gayle  v.  Troutman,  31  Ky.  Law  Bep.  718,  103  S. 
^V.  342;  Davis  v.  Heard,  44  Miss.  50;  Pilclier  v.  Smith,  2  Head.  2u^; 
Vv'right  v.  Dnficld,  2  Baxt.  21S;  Torrance  v.  Bolton,  L.  E.  14  E(i.  121. 

In  the  well-considered  case  of  Kose  v.  ^Vatson,  10  H.  L.  (■:is.  072, 
35  L.  J.  Ch.  3S5,  3  X.  R.  673.  10  Jur.,  X.  S.,  297,  10  L.  T.  lO'i.  12  \V. 
K.  5S5,  the  lord  chancellor  said:  "It  cannot  be  contested  in  this  case 
that  althougli  the  contract  has  failed  of  being  performed  eoniplL'tely, 
th;it  failure  of  performance  is  attributable  entirely  to  the  vendor. 
It  is  nttiibut.'ible  to  his  misconduct  in  having  accompanied  the  con- 
tract by  representations  whicli  were  the  inducement  to  the  purciiaser 
to  enter  into  it,  and  which  rej)resentations  he  is  unal.ile  to  fuUill. 
It  is  res  judicata  in  t!ip  court  of  chancery,  by  the  decision  of  one  of 
your  lordships,  when  vice-chancellor,  that  to  that  failure'  on  the  pa:t 
of  tl;e  vendor  is  the  nonperformance  of  this  contract  to  1)C  attr:io,;ted. 

"But,  my  lords,  it  has  been  contended  at  the  bar  iu  words,  that  the 
contract  has  been  rejected  by  tlie  purelmser,  and  that  theiefiire  the 
jnrohascr  ought  not  to  have  the  benefit  of  lion,  tliat  is,  of  that  partial 
ownership,  that  intoix'st  in  the  estate,  which  is  due  to  the  pnroiiase 
nionov  which  he  has  paid.  It  is  quite  a  !n:.-;ako  .'i:ol  a  misappi ;- a  •  i  m 
of   the   word  to   say   that   the   purciiuser   lias  rejected   the   coi.tract,   or 
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put  an  end  to  the  contract.  The  purchaser  would  have  been  willing 
to  perform  the  contract  if  the  vendor  had  performed  those  things 
which,  in  good  faith,  he  was  bound  to  do.  And  it  is  impossible  to  say, 
with  any  truth  or  accuracy  of  expression,  that  the  purchaser  has 
repudiated  the  contract,  because  the  vendor  has  failed  to  redeem  his 
own  promises  to  which  he  had  pledged  his  faith,  and  in  dependence 
upon  which  the  purchaser  entered  into  the  contract.  It  only  gives, 
in  point  of  fact,  an  additional  ground  of  complaint  to  the  purchaser, 
that  ho  cannot  obtain  the  estate  that  he  contracted  for,  and  that  being 
unable  to  obtain  it  by  reason  of  the  failure  of  the  vendor,  the  loss 
to  him  is  attempted  to  be  aggravated  by  its  being  sought  to  deprive 
him  of  the  only  means  of  acquiring  the  repayment  of  his  money  (the 
vendor  having  become  bankrupt),  namely,  by  following  the  interest 
which  in  respect  of  that  payment  of  money  he  had  acquired  in  the 
estate." 

b.  Effect  of  the  Reason  Given  for  Rescission  not  Being  the  Real 
Reason. — In  Aberaman  Iron  Works  v.  Wickens,  L.  R.  4  Ch.  App.  101, 
20  L.  T.  89,  17  W.  R.  211,  it  was  sought  to  avoid  the  allowance  of  a 
lien  in  favor  of  the  vendee  on  the  ground  that  tlie  real  reason  for  the 
desire  to  rescind  the  contract  of  sale  was  not  the  deficiency  in  acreage, 
but  the  financial  inability  of  the  vendee  to  comply  witli  the  future 
])ayments.  The  property  sold  was  a  large  iron  works  establishment 
which  was  represented  as  containing,  in  addition  to  the  plant,  fifteen 
hundred  and  thirty  acres  of  land,  whereas,  as  a  matter  of  fact,  it 
contained  less  than  eleven  hundred  acres.  The  contract  was  rescinded 
and  the  lien  allowed,  the  court  saying:  "The  argument  that  the  com- 
pany would  have  bought  the  estate  with  equal  readiness  had  they 
known  it  to  consist  of  less  than  eleven  hundred  acres,  and  that  their 
real  reason  for  rescinding  was  want  of  money  to  complete,  appears  to 
me  liardly  to  require  an  answer.  If  the  deficiency  is  one  which  entitles 
tliem  to  rescind  (and  no  one  disputes  that  it  is),  they  are  entitled  to 
rescind,  even  although  they  might  have  been  willing  to  pay  an  equal 
sum  for  the  smaller  quantity,  and  even  although  rescission  may,  in  a 
financial  point  of  view,  have  been  convenient  to  them." 

c.  Effect  of  Rescission  by  Agreement  or  by  Means  of  a  Reservation 
of  Right  to  do  so. — In  Scott's  Admr.  v.  Griggs,  49  Ala.  185,  there  was 
a  rescission  and  abandoiinient  by  the  parties  on  both  sides  of  the  sale 
nf  the  lands.  Tlie  contract  fur  the  ri  scission  did  not  provide  for  a 
lien,  and  the  court,  under  a  slatute  requirin;;  an  instrunirnt  in  writing 
to  create  a  trust,  refused  to  declare  an  implied  lien.  The  lien  was 
claimed  f;s  an  incident  of  the  resale. 

In  Wliitl)rcad  &  Co.  v.  Watt,  [1902]  L.  R.  1  Ch.  D.  835,  Lord  Justice 
Cozons-llaniy  said:  "I  tliink  tlie  lien  for  tlie  deposit  exists  so  long  as, 
and  in  e\cry  case  in  wliicli,  the  ri_^ht  to  recoA'er  the  deposit  has  not 
been  ln't  by  reason  of  the  misroi;.!uct  of  the  purchaser.  In  other 
words,  wi.rn  the  contract  g0(  s  utT  citlier  ])y  reason  of  the  default  of 
the  \i,iiiliir  or  without  any  default  on  tlie  ]iart  of  the  purchaser,  the 
lien  becomes  operative.  It  would  be  shocking  injustice  if  the  pur- 
chaser's lieu  were  to  be  lost  in  the  ordinary  case  of  a  rescission  by 
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the  vendor  under  the  common  form  condition.  Such  a  rescission  is 
not  unlawful,  is  not  a  breach  of  contract,  and  is  not  any  default  on 
the  part  of  the  vendor.  It  would,  I  think,  be  equally  unjust  that 
thf  purchaser's  lien  should  be  lost  when  he  rescinds  the  contract  under 
a  power  to  do  so  reserved  to  him  by  the  contract  itself."  And  in  the 
same  case.  Lord  Justice  Stirling  said:  "The  contract  has  been  brought 
to  an  end,  not  by  any  act  or  default  of  the  vendor,  but  by  reason  of 
the  purchaser's  exercising  a  power  of  rescinding  it  which  is  reserved 
to  him  by  the  contract  itself.  This  does  not  seem  to  have  occurred 
in  any  previous  case.  Nevertheless,  in  the  judgments  in  the  two  lead- 
ing cases  on  the  subject — Wythes  v.  Lee  [3  Drew,  396]  and  Rose  v. 
Watson  [10  IL  L.  Cas.  G72] — the  rule  is  stated  in  terms  which  cover 
the  jtresrnt  case.  And,  if  we  look  at  that  which  is  really  the  founda 
tiou  of  the  doctrine,  namely,  the  desire  to  do  justice  as  between  vendor 
and  purchaser,  it  appears  to  me  that  that  reason  applies  no  less 
forcibly  in  the  present  case  than  in  the  ordinary  case  in  which  the 
rescission  of  the  contract  takes  place  by  reason  of  some  default  on 
the  part  of  the  vendor.  In  a  case  in  which  the  vendor  had  rescinded 
under  a  jiowcr  reserved  to  him,  it  would,  I  think,  be  absolute  injustice 
if  the  j>!:rrliasor  were  not  allowed  to  have  a  lien  for  the  purchase 
iiinicy  which  he  had  paid,  and  which  was  the  security  on  his  part  for 
tlie  peii'orniance  by  hiiu  of  the  contract.  I  think,  also,  the  justice  of 
t!u'  case  requires  that  the  purcliaser  should  have  a  lien  when  the 
tcuitract  rcsi  r-.-cs  to  him  a  power  to  rescind." 

VI.    Matters  in  the  Nature  of  a  Waiver  of  the  Lien  or  Estoppel  to  Its 

Enforcement. 

The  lien  of  the  vendee  being  an  invention  of  equity  for  the  purpose 
of  doing  justice,  it  jiaturally  follows  that  it  may  be  lost  by  reason  of 
the  default  or  misconduct  of  the  vendee:  ^Vl'■itllrcad  &  Co.  v.  Watt, 
[1902]  L.  E.  1  Ch.  D.  <^35.  Where  a  vendee  wrongfully  rejects  a  title 
to  land  as  unmarketable,  he  will  not  be  allowed  a  vendee's  lien  for 
his  payment  on  the  jmrchase.  In  such  a  case  the  vendor  may  obtain  a 
dfcree  of  specific  j)erformance:  Van  Horn  v.  Stuyvcsant,  oO  Misc. 
Rep.  432.  100  X.  Y.  Supjn  547. 

The  lien  lias  been  disallowed  where  the  vendee  alleged  that  the 
vendor  had  no  title  to  the  land.  The  court  will  not  decree  a  sale  of 
land  uiilc^s  the  jmrcliaser  caii  obtain  under  the  decree  a  title:  Kcn- 
drick  V.  ^\'ll(atlev,  3  Dana.  34.  And  where  the  vendee  abai'doiis  I'.ie 
contract,  his  claim  for  a  lien  has  been  disallowed:  Duia  v.  Graut, 
5  De  Gox   &  S.  451. 

VII.     Applicability  of  the  Doctrine  to  Parol  Contracts. 

The  lien  of  the  \-endee  for  money  paid  upon  the  purchase  price  of 
land  is  ;i  security  for  its  repayment.  In  order  fur  the  lien  to  exist, 
there  naturally  must  be  a  right  to  have  a  return  of  tlie  mom  y  paid. 
Hence,  if  under  tlie  statute  of  frauds  the  veiiil,  o  is  entitled  to  a 
return  of  the  money  so  ]iaiil  by  hiui,  his  riLT'it  tn  the  lien  must  fidl^iw. 
The  lieu   has   been  allowed  for  mom  ys  jaid   under  p.arol  contracts   of 
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sale:  Clough  v.  Clougli,  3  B.  Mon.  64;  Brown  v.  Eiist.  5  T.  B.  Mon.  405; 
Hilton  V.  Duncan,  1  Cold.  313;  Vaughn  v.  Vaughn,  100  Tenn.  2S2, 
45  S.  W.  677;  Chrisonbcrry  v.  Wylie  (Tenn.  Ch.),  54  S.  W.  49.  But 
the  lien  of  a  vondcc  under  a  parol  contract,  who  is  not  in  possession, 
is  not  superior  to  that  of  an  attaching  creditor:  Voorheis  v,  Siting 
(Ky.)^  22  S.  W.  80. 

VIII.  Effect  Where  Sale  by  Married  Woman  or  Administrator  is  Set 
Aside  as  Void  or  Inegular. 

In  several  instances  under  contracts  of  sale  made  by  married  women 
in  states  which  required  certain  formalities  in  respect  to  the  privy 
acknowledgment  of  the  wife  under  penalty  of  avoiding  the  conveyance, 
vendees'  liens  have  been  allowed  although  the  instruments  were  de- 
fectively acknowledged:  Felkner  v.  Tighe,  39  Ark.  357;  Pilcher  v. 
Smith,  2  Head,  20S;  Sautelle  v,  Carlisle,  81  Tenn.  391.  Contra:  Paim- 
felt  V.  Clemens,  46  Pa.  455.  In  Blackburn's  Heirs  v.  Pennington,  8  B. 
Mon.  217,  the  lien  was  allowed  to  the  subvendees  because  of  certain 
representations  made  by  the  wife  after  she  became  sole  to  the  effect 
that  the  title  she  had  conveyed  was  valid.  And  in  Wright  v.  Begley 
(Ky.),  101  S.  "W.  342,  the  vendee  was  refused  a  lien  because  he 
purchased  from  one  who  sold  the  land  umlcr  a  void  power  of  attorney 
from  tlie  married  woman,  and  the  consideration  received  from  the 
vendee  never  was  received  by  her. 

Where  a  vendee  purchased  land  at  an  administration  sale  in  rrood 
faith,  and  the  consideration  was  applied  in  payment  of  debts  of  the 
decedent,  the  lien  has  been  allowed  to  the  vendee  upon  the  sale  being 
set  aside  for  irregularities:  Jones  v.  French,  92  Ind.  138;  Stults  v. 
Brown,  112  Ind.  370,  2  Am.  St.  Kep.  190,  14  X.  E.  230.  But  where 
the  vendee  who  buys  from  the  administratrix  under  an  executory 
contract  of  sale  knows  tliat  slie  has  no  interest  in  the  land  and  the 
heirs  are  all  minors,  no  lieu  will  bo  allowed  to  him  for  the  repayment 
of  the  money  paid  by  him:   Bennett  v.  Coldwell,  67  Tenn.  4S3. 

IX.  To  What  Lands  or  Interest  of  the  Vendor  the  Lien  Attaches. 
The  lien    of   the   vendee   extends  only   to   the   lauds   covered  by   tlie 

contract  of  sale:  Craft  v.  Latourette,  62  N.  J.  Eq.  206,  49  Atl.  711. 
And  it  extends  only  to  the  extent  of  the  vendor's  title  in  tlie  lands: 
Bullitt  V.  Eastern  Kentucky  Land  Co.,  99  Ky.  324,  36  S.  W.  1(1.  In 
other  words,  it  is  confined  to  such  lands  or  portion  thereof  as  vendor 
has  a  legal  right  to  convey:  McWilliams  v.  Jenkins,  72  Ala.  4bii.  The 
lien  attaches  to  the  lands  in  the  hands  of  a  subsequent  purchaser  with 
notice:  Sliirley  v.  Shirley,  7  Blackf.  452;  Stewart  v.  Wood,  (i3  Mo.  252; 
Clark  V.  Jacobs,  56  How.  i'r.  519;  Sautelle  v.  Carlisle,  13  Lea,  391. 

X.  What  Payments  and  Disbursements  are  Covered  by  the  Lien. 

The  vendee's  lien  extends  to  the  amount  paid  on  tlie  purchase  pri.'e 
only,  and  not  to  counsel  fees  or  expenses  incurreil  in  examining  the 
title:  0('ci(l(>ntal  Realty  Co.  v.  Palmer,  117  App.  Div.  505,  102  X.  Y. 
Supp.  GJS;  Uii-iieh  v.  Shatr,  119  App.  Div.  S43,  105  X.  Y.  Supp.  Iul3. 
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If  a  married  woman  refuses  to  comply  with  her  contract  to  convey 
l;»nd,  it  may  be  subjected  to  the  payment  of  the  aniuunt  of  the  pur- 
chase price  paid  by  the  purchaser,  and  her  assignee  of  the  notes  for 
deferred  payments  of  the  purchase  price  may  subject  the  land  to  the 
payment  of  the  amount  paid  by  him  for  the  notes,  but  no  more,  the 
measure  of  his  recovery  being  the  extent  to  which  he  is  actually 
injured  or  damaged:  Newman  v.  [Moore,  'Ji  Ky.  147,  42  Am.  St.  Eci). 
343,  21  S.  \V.  7r,9. 

Interest  on  the  payments  made  on  the  purchase  price  is  allowed  to 
the  vendee  on  decreeing  him  a  vendee's  lien:  Fliiin  v.  Barber,  Gl  Ala. 
lO.T;  Dart  v.  McQuilty,  6  Ind.  391;  Grimth  v.  Dcpew,  3  A.  K.  Marsh. 
177,  13  Am.  Dec.  141;  Galbraith  v.  Eeese,  82  Tex.  357,  IS  S.  W.  GOfj; 
Everett  v.  Mansfield,  148  Fed.  374;  Kose  v.  Watson,  10  II.  L.  Cas.  672, 
33  L.  J.  Ch.  385,  3  N.  R.  G73,  10  Jur.,  N.  S.,  297,  10  L.  T.  lOG,  12  W. 
K.  5S5. 

In  Kvcrctt  v.  ^Nfansfield,  148  Fed.  374,  the  court,  in  speaking  on  this 
sul)jeet,  said:  "Wherever  the  question  of  interest  on  a  deposit  is  raised 
in  these  authorities,  interest  is  said  to  be  allowed,  and  a  lien  given 
for  it.  Nowhere  in  any  text-book  or  case  that  we  have  found  is  any 
distinction  made  between  strictly  a  deposit  in  the  hands  of  the 
auctioneer  or  other  stakeholder  and  a  deposit  made  in  the  form  of  an 
advance  payment  to  the  vendor.  On  tlie  other  hand,  the  extent  to 
which  equitable  rules  apply  to  this  matter  of  interest  appears  from 
sonio  cases  and  authorities  in  which  a  question  of  lien  did  not  arise. 
For  cxamjile,  in  Lord  Anson  v.  Hodges,  5  Sim.  227,  228,  decided  by 
Viee-Chancellor  Shadwell  in  1S32,  it  was  said  that  the  vendor  had 
failed  to  make  good  his  representations  as  to  the  property,  'and  there- 
fore justice  would  not  be  done  to  the  defendant  [that  is,  the  pur- 
chaser] unless  ho  was  allowed  interest  on  his  deposit.'  Tlie  rule  stated 
here,  it  will  be  seen,  is  the  mere  rule  of  justice.  In  Sugden  on 
A'endors,  I'erkins'  eightli  American  edition,  G4n,  referring  to  an  action 
at  law,  it  is  said  that  where  the  purchaser  recovers  a  deposit  only 
fr^m  the  auctioneer,  in  this  ease  the  stakeholder,  ho  may,  in  an  action 
against  the  seller,  recover  interest  on  it.  Further,  Sugden,  at  the  same 
jiage  (GlU),  says:  'If  a  vendor  cannot  make  a  good  title,  and  the 
]iurchaser's  monty  has  been  lying  ready,  without  interest  being  made 
by  it,  the  vendor  must  pay  interest  to  the  pr.reliascr';  and  this  is 
reiterated  in  Dart  [Vendors  and  Purchasers,  7th  i"ng.  ed.  1005]  at 
jiage  t)i)M.  These  last  citations,  of  course,  relate  to  actions  at  law  fur 
damages,  but  they  illustrate  the  broad  principle  on  which  the  rules 
rest. 

"These  authorities  show  that  the  rules  as  to  allnv/nncrs  of  interest 
are  of  the  broadest  character,  and  go  to  the  full  extent  of  making  the 
jiurchaser  entirely  good  in  c.';se  of  default  on  tin-  ;'art  of  the  vendar, 
as  the  vendor  is  made  good  in  the  case  of  di  fault  on  the  part  of  thf 
purchaser.  One  receives  the  land  witli  all  tl:e  ri  i.ts  and  pruii'-,  and 
the  other  his  money  with  all  intenst  tiureon;  ainl.  so  long  as  the 
question  relates  to  liquidateil  payiui'iits  of  purchase  nimuy  and  do- 
posits,    it    is   inipussible    to    perceive    any    subitantial    principle    which 
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should  fail  to  give  a  lien  wherever  one  party  or  the  other  ig  entitled 
to  his  interest." 

In  accordance  with  a  well-established  rule,  where  the  vendee  goes 
into  possession  of  the  property  and  expends  money  in  erecting  im- 
provements under  his  contract  of  purchase,  such  expenditures  will  be 
covered  by  his  lien:  Ilickson  v.  Lingold,  47  Ala.  449;  Murray  v.  Hill, 
60  111.  App.  80;  Griffith  v.  Dcpew,  3  A.  K.  Marsh.  177,  13  Am.  Dec.  141; 
Gibert  v.  Petcler,  38  N.  Y.  165,  97  Am.  Dec.  785;  Tyler  v.  Gate,  29  Or. 
515,  45  Pac.  800;  King  v,  Thompson,  9  Pet.  204,  9  L.  ed.  102. 


DAVIS  V.  ROSEXZWEIG  REALTY  OPERATING  COM- 
PANY. 

[192  N.  Y.  128,  84  N.  E.  943.] 

VENDEE'S  LIEN. — Payment  on   a   Contract  Pursuant  to  Its 

Requirements  Gives  the  Vendee  a  Lien  by  operation  of  law,  but  the 
contract  is  au  essential  basis  of  the  lieu,  and  if  the  contract  is  de- 
stroyed, so  also  is  the  lien.     (p.  892.) 

VENDEE'S  LIEN,  Effect  of  Rescission  upon.— If  a  vendee 
elects  to  rescind  a  contract  for  fraud  after  making  payments  under 
it,  he  thereby  destroys  his  lien  for  such  payments,      (p.  892.) 

EQUITY,  Suit  in  to  Rescind  Contract  of  Purchase  and  to  Re- 
cover Moneys  Paid  Thereunder. — If,  because  of  fraud,  a  vendee,  after 
making  payments  under  his  contract  of  purchase,  is  entitled  to  re- 
scind, he  may  in  one  suit  obtain  a  decree  declaring  a  rescission  of 
the  contract  and  enforcing  his  cause  of  action  to  recover  the  money 
paid  pursuant  to  it.     (pp.  892,  893.) 

PRACTICE — Demand  for  Equity,  Relief  to  Which  Plaintiff  was 
not  Entitled. — The  fact  that  plaintiff  in  a  suit  to  obtain  a  decree  for 
the  rescission  of  a  contract  of  purchase  also  prays  that  a  lien  be 
declared  and  enforced  in  his  favor  for  money  paid  under  the  con- 
tract does  not  preclude  him  from  recovering  the  relief  of  rescission 
to  which  he  is  entitled,  and  if  he  has  recovered  judgment  both  for 
rescission  and  the  enforcement  of  the  lien,  the  appellate  court  may 
modify  the  judgment  so  as  to  declare  the  rescission  and  tliat  plaintiff 
recover  the  amount  so  paid,  but  without  adjudging  any  lieu  therefor. 
(p.  893.) 

P>enjamin  N.  Cardozo  and  Herbert  H.  Maass,  for  the  appel- 
lant. 

John  Frankonheimer,  for  the  respondent. 

^•■'1  VANN,  J.  In  the  case  of  Elterman  v.  Hynian,  198 
N.  Y.  113,  ante,  p.  8G2,  81  N.  E.  937,  decided  herewith,  we 
lield  that  a  vendee  of  land  nnder  an  executory  contract  for 
the  purrliase  thereof  has  a  lien  on  the  Land  for  the  amount 
paid  pursuant  to  tlie  contract;  that  when  the  vendee  is  with- 
out faidt  and  tlie  vendor  cannot  give  p'ood  title,  the  former 
may  sue  in  equity  for  a  foreclosure  of  his  lien,  and  that  the 
commencemejit  of  such  an  action  is  not  a  rescission  of  the 
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contract  but  an  affirmance  thereof  to  secure  a  right  given 
thereby  and  by  payment  pursuant  to  its  terms. 

In  that  case  no  rescission  was  alleged  or  found.  In  this 
case,  however,  the  plaintiff  alleged  that  the  vendor  falsely 
represented  to  the  vendee  that  "the  bottom  of  said  lots  was 
not  made  ground  but  natural  ground";  that  the  vendee  was 
deceived  thereby  and  induced  to  sign  the  contract  and  pay 
the  sum  of  five  thousand  dollars  thereon.  The  complaint 
then  continues  as  follows:  "That  upon  learning  that  the  said 
represont;itions  aforesaid  were  untrue,  the  plaintiff  demandctl 
of  the  defendants  the  return  of  the  said  sum  of  five  thousand 
dollars  and  a  rescission  of  the  agreement  aforesaid,  but  the 
^^^  defendants  refused,  and  still  refuse,  to  pay  the  said  sum 
or  any  part  thereof,  or  to  rescind  said  agreement."  The  relief 
demanded  was  "that  the  said  agreement  be  rescinded  by 
reason  of  the  false  and  fraudulent  representations  aforesaid; 
that  the  defendants  be  adjudged  to  pay  the  sum  of  five  thou- 
sand dollars  with  interest  from  February  23,  1905,  and  that 
the  plaintiff  be  adjudged  to  have  a  lien"  upon  the  said  prem- 
ises and  a  foreclosure  of  the  same. 

The  findings  follow  in  substance  the  allegations  of  the  com- 
plaint. TIk;  relief  awarded  was  a  rescission  of  the  eonfract, 
tlie  recovery  of  the  five, thousand  dollars,  with  interest  from 
the  date  of  payment,  the  establishment  of  a  lien  for  the 
amount  paid,  the  foreclosure  thereof,  and  that  upon  a  sale  of 
tlie  lu'emisos  the  money  be  brought  into  court;  that  the  plain- 
tilf  be  ])aid  his  five  tliousand  dollars  therefrom,  and  that  he 
recover  judgment  for  any  defieieney.  The  complaint  was  dis- 
missed without  costs  as  to  one  of  the  defendants,  who  was  held 
not  to  be  a  ]u-oper  party.  The  a])pellate  division  unanimously 
afiirnied  upon  the  autluu-ity  of  Occidental  Kealty  Co.  v.  Pal- 
mer. 117  -Vpp.  Div.  505,  102  X.  Y.  Supp.  G48.  No  quostion 
was  raised  by  answer  or  dui'ing  the  trial  as  to  the  jurisdic- 
tion of  the  court,  and  neither  party  demanded  a  trial  by 
jury.  Both  parties  tried  the  case  on  the  theory  that  if  the 
facts  alleged  in  the  complaint  were  cstal^lished,  the  plaiutilf 
would  be  entitled  to  equital)le  relief  of  some  kind. 

The  first  question  presented  is  whether  the  lien  of  a  vendee 
for  the  amount  paid  on  an  executory  contract  for  the  purchase 
of  land  survives  a  rescission  of  the  contract  aJjud.ued  by  a 
court  of  equity  on  the  ground  of  fraud  practiced  by  tlie  ven- 
dor by  which  the  vendee  was  induced  to  enter  into  the  cnn- 
tract?  Under  tlie  facts  found  the  iMiiht  of  recovery  at  Inw 
for  the  sum  paid  is  not  questioned,  but  it  is  strenuously  in- 
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sisted  that  rescission   destroys  the   contract   and   remits  the 
parties  to  their  ori<,nnal  rights. 

AVe  held  in  the  Eltcrman  case  (108  N.  Y.  113,  ante,  p.  862, 
8-1  N.  E.  937)  that  the  vendee's  lien  was  created  by  the  con- 
tract and  payment  thereunder,  and  that  upon  default  by 
the  vendor  without  fault  of  the  vendee  the  ^^^  latter  could 
foreclose  his  lien.  If  we  reasoned  correctly  in  that  case  there 
can  be  no  lien  without  a  contract.  Payment  on  the  contract 
pursuant  to  its  requirements  gives  a  lien  by  operation  of  law. 
The  contract  is  the  essential  basis  of  the  lien,  for  payment  is 
simply  an  observance  by  the  vendee  of  one  of  the  express 
terms  thereof.  Rescission,  therefore,  destroys  the  contract 
ab  initio,  and  leaves  the  parties  in  the  same  situation  as  if 
no  contract  had  ever  been  made.  Under  these  circumstances 
there  can  be  no  lien. 

The  second  question  is  whether,  even  if  the  plaintiff  was 
not  entitled  to  a  vendee's  lion,  the  action  was  properly 
brought  in  equity  for  a  rescission  of  the  contract  on  the 
ground  of  fraud. 

In  Becker  v.  Cliurch.  115  N.  Y.  502.  22  X.  E.  748.  we  said 
through  Judge  Gra,y:  "There  cannot  be  any  doul)t  as  to  the 
jurisdiction  of  courts  of  equity  over  actions  to  cancel  and 
set  aside  instruments  on  the  ground  of  fraud  in  their  pro- 
curomcnt.  Such  actions  are  in  the  nature  of  preventive 
remedies.  The  existence  of  the  instruments  may  be  a  well- 
founded  source  of  anticipated  danger  by  the  party  whom  they 
do,  or  whom  tli(>y  are  designed  to,  alTect.  The  reason  for  the 
maintenance  of  the  action  for  their  avoidance  is  to  be  found 
in  the  reasonal^le  apprehension  that  the  evidence  of  the  fraud 
may  not  be  always  attainable,  or  tliat  the  defense  of  fraud 
may  not  always  be  available  at  law. ' ' 

The  general  rule  governing  the  subject  is  well  set  forth  in 
24  American  and  English  Encyclopedia  of  Law,  second  edi- 
tion. 615,  as  follows:  "AVhere  the  complainant  in  equity  seelcs 
to  have  a  conti-nct  totally  rescinded  and  declared  void  for 
fraud,  the  fact  tliat  he  seeks  also  a  recovery  of  monej'  is  not 
sul'licient  ground  for  the  refusal  of  the  court  to  entertain 
jurisdiction;  for  in  an  action  at  law  the  reeov(>ry  of  money 
is  the  principal  object,  Avhile  in  the  suit  in  equity  the  re-^i'j.s- 
sion  of  the  contract  is  the  ]n-incipal  matter  of  ri^licf,  and  the 
recovery  of  money  is  merely  an  incidental  although  a  neces- 
sary consequence;  hence,  the  coui't.  l)eing  properly  in  posses- 
sion of  the  cause  for  the  ])urpose  of  granting  purely  ei|uital)le 
relii^f,  will  pi-O'-cod  to  do  complete  justice  bct\V!HMi  the  par- 
ties, although  a  part  of  the  ^"'^  relief  granted  is  purely  legal 
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in  its  nature.  This  principle  is  in  full  accordance  with  the 
broader  principle  of  equity,  that  in  all  cases  of  fraud,  if  the 
party  defrauded  is  entitled  to  any  equitable  relief  as  to  the 
contract  in  which  he  has  been  defrauded,  and  if  it  is  neces- 
sary for  him  to  establish  the  fraud  in  order  to  obtain  this 
relief,  the  court  will  grant  him  full  and  entire  relief,  not- 
withstandint;  that  as  to  a  part  thereof  he  has  a  perfect  remedy 
in  an  action  for  damages  at  law." 

As  was  said  in  Vail  v.  Reynolds,  118  N.  Y.  297,  23  N.  E. 
301:  "A  person  who  has  been  induced  by  fraudulent  rei)re- 
sentations  to  become  the  purchaser  of  property  has  upon 
discovery  of  the  fraud  three  remedies  open  to  hiiri,  either  of 
which  he  may  elect.  He  may  rescind  the  contract  absolutely 
and  sue    in    an  action    at    law  to  recover  the  consideration 

l>arted  with  upon    the    fraudulent  contract He  may 

l)rinfr  an  action  in  equity  to  rescind  the  contract  and  in  that 
fiction  have  full  relief:  Allerton  v.  AUerton,  50  N.  Y.  670. 
►Such  an  action  is  not  founded  upon  a  rescission,  but  is 
maintained  for  a  rescission,  and  it  is  sufficient,  therefore, 
for  the  plaintilf  to  offer  in  his  complaint  to  return  what  he 
has  received  and  make  a  tender  of  it  on  tlie  trial.  Lastly, 
he  may  retain  what  he  has  received  and  bring  an  action  at 
law  to  recover  the  damages  sustained." 

The  jilaintiff  in  this  action  adopted  tlie  second  course  sug- 
gested by  bringing  an  action  in  equity  to  rescind,  and  when 
i-escission  was  decreed  he  became  entitled  to  full  relief,  which 
included,  as  an  incident  to  rescission,  the  recovery  of  the 
amount  paid  on  the  execution  of  the  contract.  Rescission 
was  tiie  ])riniary  right  demanded  by  the  plaintiff  in  his  com- 
I)laint,  and,  as  was  well  said  by  the  aj)pellant's  counsel: 
"Whatever  legal  relief  was  claimed  in  this  action  was  purely 
incidental  and  tributary  to  the  equitable  relief."  When  the 
contract  fell  all  rights  derived  therefrom  by  either  party  fell 
with  it.  The  plaintiff  had  no  right  to  a  lien  depending  on 
the  contract,  and  the  defendant  had  no  right  to  retain  the 
amount  })aid  on  the  contract.  While  the  court  had  no  power 
to  render  judgment  establisb.ing  a  lien,  it  had  power  to 
decree  ^^^  rescission  and  follow  it  by  such  furtlier  relief 
as  wa-s  appropriate  to  rescission,  even  if  it  involved  a  juilu- 
ment  for  money  only:  Baily  v.  Ilornthal.  154  X.  Y.  G4S.  Gl 
Am.  St.  Rep.  645,  49  N.  E.  56.  If  rescission  had  not  been 
decreed  there  could  have  been  no  judgment  for  money.  ])ut 
that  leiral  relief  necessarily  followed  tlie  e<|uitable  voVwi  tl:nt 
was  granted.  The  fact  that  the  plaintill'  demanded  more 
than  he  was  entitled  to  is  not  impurtant,  because  when  an 
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answer  has  been  interposed  the  code  provides  that  "the  court 
may  permit  the  plaintiff  to  take  any  judgment  consistent  with 
the  case  made  by  the  complaint  and  embraced^  within  the 
issue":  Code  Civ.  Proc,  sec.  1207. 

I  think  that  the  trial  court,  according  to  the  allegations 
of  the  complaint  and  the  facts  found,  which  are  conclusive 
upon  us,  properly  rendered  judgment  for  a  rescission  of  the 
contract  and  a  return  of  the  money  paid  thereon,  but  improp- 
erly for  a  lien  and  the  foreclosure  thereof,  with  judgment  for 
deficiency. 

The  judgment  appealed  from  should  be  modified  by  striking 
therefrom  all  provisions  relating  to  a  lien,  the  foreclosure 
thereof  and  judgment  for  deficiency,  and,  as  thus  modified, 
affirmed,  Avithout  costs  in  this  court  to  either  party. 

Judge  Gray  Dissented,  on  the  ground  that  the  vendee's  right  to 
his  lien  was  independent  of  the  contract,  and,  therefore,  not  to  be 
denied,  where  he  is  without  fault,  although  he  is  entitled  to  a  rescis- 
sion. He  relied  upon  Mycock  v.  Beatson,  L.  E.  13  Ch.  D.  384;  Eose 
V.  Watson,  10  H.  L.  Cas.  672;  Whitbread  &  Co.,  Ltd.,  v.  AVatt,  [1902], 
L.  E.  1  Ch.  D.  835.  Justices  Hiscock  and  Chase  concurred  in  this  dis- 
sent. 


The   Lien   of   a  Vendee  is   the   subject  of   a  note  to   Elterman   v. 
Jiyman,  ante,  p.  873. 


TORGESEN  v.  SCHULTZ. 

[192  N.  Y.  156,  84  N.  E.  956.] 

VENDOR  of  Siphon  of  Aerated  Water,  Liability  of  for  Ex- 
plosion.— If  it  appears  in  an  action  against  the  vendor  to  recover 
for  injuries  received  from  the  explosion  of  a  siphon  of  aerated  water 
that  such  siphons  were  likely  to  explode  unless  first  subjected  to  an 
adequate  test,  and  that  certain  other  siphons  also  charged  and  sold 
by  the  defendant  had  exploded  under  circumstances  in  which  like 
siplions  might  be  expected  to  be  placed  before  using,  the  question 
of  the  defendant's  negligence  must  be  submitted  to  the  jury,  and  a 
dismissal   of   the  complaint  without   so   doing  is  erroneous,      (p.   897.) 

Henry  W.  Taft  and  Edwin  P.  Grosvenor,  for  the  appellant. 

Charles  C.  Nadal,  for  the  respondent. 

1^7  WILLARD  BARTLETT,  J.  The  plaintiff  has  suf- 
fered tlie  loss  of  an  eye  by  reason  of  the  explosion  of  a  siphon 
bottle  ol:  aerated  ^^'^  water  filled  and  put  upon  the  market 
by  the  defendant  corporation.  The  siphon  had  been  charu'od 
at  a  pressure  of  one  hundred  and  twenty-five  pounds  to  tlie 
square  inch.     The  plaintiff  wa.s  a  domestic  servant,   and   on 
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July  1,  1901,  between  1  and  2  o'clock  in  the  aftornoon,  she 
received  at  the  door  of  her  employer's  house,  in  tlie  city  of 
New  York,  two  siphons  which  had  been  filled  with  water 
by  the  defendant  and  which  had  been  purchased  from  a  drug- 
gist, who  had  obtained  them  from  the  defendant.  The  day 
was  very  hot,  the  registered  temperature  at  the  weather 
bureau  being  as  follows:  1  P.  ]\I.,  95  degrees;  2  P.  ]\I.,  96 
degrees;  3  P.  :\r.,  96  degrees;  4  P.  :M.,  96  degrees;  5  P.  U., 
96  degrees;  6  P.  M.,  97  degrees;  7  P.  M.,  96  degrees,  and 
8  P.  M.,  93  degrees.  Upon  receiving  the  siphons  the  plain- 
tiff took  them  to  a  room  in  the  third  story,  where  they  re- 
mained until  between  7  and  8  o'clock  in  the  evening,  when 
she  carried  them  downstairs  and  placed  them  in  a  standing 
position  in  a  pan  containing  ice,  so  that  one  side  of  each  bot- 
tle was  against  the  ice.  As  she  turned  away  one  of  the 
siphons  exploded,  with  the  result  stated. 

To  show  the  necessity  of  taking  precautions  to  prevent  such 
explosions,  and  also  to  show  the  extent  of  the  precautions 
actually  taken  by  the  defendant  to  that  end.  plaintiff's  coun- 
sel read  in  evidence  certain  extracts  from  a  printed  circular 
of  the  defendant,  and  counsel  for  the  defendant  also  read 
certain  other  extracts,  all  of  which,  taken  together,  are  as 
follows: 

"We  take  all  possible  precautions  to  guard  against  acci- 
dents by  not  allowing  any  siphons  or  bottles  to  leave  our- 
premises  without  first  being  thoruuiihly  tested.  On  account 
of  the  sudden  change  of  temperature  any  defect  in  the  glass 
will  at  once  cause  the  siphon  bottle  to  break.  The  accom- 
panying cut  shows  our  siphon  testing  department.  All  siphon 
bottles  are  imported  direct  from  AiLstria  and  are  ror-eived  in 
large  casks.  They  are  unpacked  and  filled  with  water  at  a 
temperature  of  from  98  to  100  F.  They  are  then  put  in 
cages  and  subjected  to  a  hydrostatic  pressure  of  330  lbs.  to 
the  s(|uare  inch.  This  pressure  is  allowed  to  remain  for  about 
30  seconds.  Then  it  is  reduced  to  a  pressure  of  100  lbs.  to  the 
*"^  scfuare  inch,  and  the  entire  cage  containing  five  siphon< 
is  then  submerged  in  a  tank  containing  crac!<cd  iee  and 
water.  On  account  of  the  sudden  change  of  temperalui'e  any 
defect  in  the  glass  will  at  once  cause  the  siphon  bottle  to 
break.  The  second  step  in  our  test  is  the  only  definite  method 
to  discover  fiaws  in  the  anneal  of  the  glass,  and  is  by  far 
severer  than  any  eoiidition  a  siphon  is  evi'r  sub.jeeted  to  in 
the  ordinary  run  of  our  business." 

The  plaintiff  also  called  as  an  expi'rt  witie-s^  an  iii^t ni'-tiT 
in  pliysies  at  (.'olunibia  Tniversity,  who  ileseriljed  a  siTies  of 
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experimental  tests  which  he  had  made  upon  a  number  of 
siphon  bottles  of  aerated  water  sold  by  the  defendant.  These 
experiments  were  conducted  by  sul)jecting  the  siphons  to 
conditions  designed  to  reproduce  approximately  those  which 
existed  at  the  time  when  the  explosion  occurred  by  which 
the  plaintiff  was  injured.  Out  of  seventy-one  bottles  whicn 
Avere  tluis  tested  five  exploded,  and  all  of  these  explosions 
occurred  within  half  a  minute  after  the  Iwttles  were  placed 
in  contact  with  ice.  It  furthermore  appeared  that  when  the 
siphons  came  back  to  the  defendant,  after  having  once  been 
distributed  to  its  customers,  they  were  not  tested  again,  and 
that  the  defendant  had  no  means  of  determining  how  many 
times  the  bottles  were  sent  out  after  they  had  been  filled  and 
after  they  were  returned  for  filling,  altliough  they  were  prob- 
ably sent  out  a  large  number  of  times. 

It  is  manifest  that  there  was  no  contract  relation  between 
the  plaintiff  and  the  defendant,  but  the  defendant  is  sought 
to  be  held  liable  under  the  doctrine  of  Thomas  v.  Winchester, 
6  N.  Y.  397,  and  similar  cases  based  upon  the  duty  of  the 
vendor  of  an  article  dangerous  in  its  nature,  or  likely  to 
become  so  in  the  course  of  the  ordinary  usage  to  be  contem- 
plated by  the  vendor,  either  to  exercise  due  care  to  warn 
users  of  the  danger,  or  to  take  reasonable  care  to  prevent 
the  article  sold  from  proving  dangerous  when  subjected  only 
to  customary  usage.  The  principle  of  law  invoked  is  that 
which  was  well  stated  by  Lord  Justice  Cotton  in  Heaven  v. 
Pender.  L.  R.  11  Q.  B.  D.  503,  as  follows:  "Anyone  who 
leaves  ^^^  a  dangerous  instrument,  as  a  gun,  in  such  a  way 
as  to  cause  danger,  or  who  without  due  warning  supplies  to 
others  for  use  an  instrument  or  thing  which  to  his  knowl- 
edge, from  its  construction  or  otherwise,  is  in  such  a  condition 
as  to  cause  danger,  not  necessarily  incident  to  the  use  of 
such  an  instrument  or  thing,  is  liable  for  injury  caused  to 
others,  by  reason  of  his  negligent  act." 

A  case  in  which  the  accident  closely  resembled  that  Avhieh 
happened  to  the  plaintilf  in  the  present  action  is  O'Neill  v. 
James.  138  :\lich.  507.  110  Am.  St.  Rep.  321,  101  N.  AY.  828, 
68  L.  R.  A.  312.  The  plaintiff  tliere  was  a  bartender  em- 
ployed by  his  brother.  The  defendant  was  a  bottler  of 
champnu'no  cider  charged  with  carljonic  acid  gas  at  a  pres- 
sure of  sixty  pounds  or  less  to  the  square  inch.  The  defend- 
ant sold  to  the  plaintiff's  employer  a  quantity  of  this  cider, 
which  -wns  placed  in  an  ice-box.  and  while  tlie  plaintiff  was 
takinsr  a  bottle  of  the  cider  out  of  the  ice-box  it  exploded  and 
a  piece  of  the  glass  destroyed  one  of  Ids  eyes.     He  recovered 
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a  verdict,  but  the  judjrnient  thereon  was  reversed  on  the 
^'round  that  there  was  no  evidence  in  the  case  from  which 
tlie  inference  couUl  be  drawn  that  the  defendant  had  any 
knowledge  of  the  danj?erous  character  of  the  thinj;  sold,  in- 
asmuch as  the  testimony  of  both  sides  showed  that  cham- 
p;iii:ne  cider  bottled  at  a  pressure  of  sixty  pounds  or  under 
was  "a  harmless,  ordinary  article  of  commerce,  usually  kept 
for  sale  where  soft  drinks  are  sold."  The  court  held,  how- 
ever, that  if  the  testimony  for  the  plaintiff  had  tended  to 
show  that  the  explosion  could  not  have  occurred  if  the  bot- 
llc  hatl  been  cliar.Lred  in  the  usual  way,  and  the  t(,'stimony  of 
the  defendant  that  it  was  so  charged  and  that  the  explosion 
niiLdit  have  been  otherwise  caused,  then  the  issue  of  the  de- 
fi'iidiint's  nep-ligence  would  have  been  a  question  for  the  jury. 
The  decision  reversing  the  judgment,  therefore,  was  merely  a 
rc'-ocrnition  of  the  doctrine  that  there  must  be  knowledge  of 
the  dangerous  character  before  the  defendant  can  be  held 
liable. 

AViihout  questioning  in  the  least  the  applical)ility  of  tliis 
Joctrine  to  the  case  at  bar,  I  think  there  was  sufficient  evi- 
dence of  the  defendant's  knowledge  in  this  respect  to  require 
a  submission  ^''^  of  the  issues  to  a  jury.  The  language  of 
the  defendant's  circular  tends  to  show  that  it  was  well  awai-e 
that  si]-)]ions  changed  under  a  pressure  of  one  hundred  and 
tv.'.Mity-five  pounds  to  the  square  inch  were  liable  to  explode 
unles.s  the  bottles  had  been  first  subje>'ted  to  an  adequate 
test.  This  is  plainly  inferable  from  tlie  statement:  "We 
take  all  possii)le  precautions  to  guard  acrainst  accidents." 
There  could  be  no  possible  occasion  for  lliis  assertion  unless 
ai'cidents  were  likely  to  hajipen  in  the  absence  of  proper 
precaution  to  avert  them.  The  testimony  of  the  expert  wit- 
ness to  which  we  have  referred  tended  to  show,  although,  of 
course,  it  did  not  necessarily  establish  the  fact,  that  the  test 
d''scrined  in  the  defendaiit's  circular  (which,  it  may  fairly 
he  a^siuned,  was  1lie  severest  test  apjilied  to  tlie  siplioris'i  \v;is 
insufficient  to  esta1)lish  that  the  bottles  would  not  ex})loi"ie 
when  used  as  custoiners  might  be  expected  to  nso  them.  Tlie 
defendant  might  reasonal)ly  be  held  chargeable  with  lunnvl- 
e  lu-e  that  it  was  customary,  especially  in  ];ot  weal  her.  to  plaee 
sii.iluiiis  charged  with  aerated  water  in  contact  witli  i.'c.  nwd 
in  view  of  this  fact  a  jury  might  well  find  that  tlie  t'^-ts  ap- 
plied to  such  liottles  should  be  such  as  to  render  it  t-iIiTably 
certain  tliat  they  would  not  exjilode  when  thus  used.  .\^  lias 
alrt'ady  been  siurL'csted.  the  expert  testimony  iudiealed  that 
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the  test  actually  employed  by  the  defendant  was  not  adequate 
to  justify  a  conclusion. 

It  may  very  well  be  that  the  defendant,  if  put  to  its  p^oof 
on  the  subject,  may  establish  the  adequacy  of  its  test,  and 
that  nothing  further  can  reasonably  be  required  to  be  done 
to  assure  the  safety  of  those  making  use  of  their  charged 
siphons  as  against  explosions  of  the  character  which  injured 
the  plaintiff,  but  upon  the  evidence  as  it  stood  at  the  close 
of  her  case  I  think  there  was  enough  to  entitle  the  plaintiff 
to  have  the  question  of  the  defendant's  negligence  submitted 
to  the  jury. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event, 

Cullen,  C.  J.,  Gray,  Haight,  Vann,  Hiscock  and  Chase,  JJ., 
concur. 

Judgment  reversed,  etc. 


The  Linhilify  of  Vendors  of  Bangerous  Articles  is  fliscnssed  in  the 
notes  to  Knelling  v.  Lean  Mfg.  Co.,  Ill  Am.  St.  Eep.  701;  Woodward 
V.  Miller,  100  Am.  St.  Eep.  192.  One  who  represents  that  a  certain 
stove  polish  sold  by  him  may  be  used  with  safety  npon  a  hot  stove 
is  liable,  either  to  the  purchaser  or  to  a  member  of  his  family  injured 
by  an  explosion  of  the  polish:  Cunningham  v.  Pease  House  Purnish- 
ing  Co.,  74  N.  n.  435,  124  Am.  St.  Eep.  979. 


ELLIOTT  V.  BRADY. 

[192  N.  Y.  221,  85  X.  E.  69.] 

NEGOTIABLE  INSTRUMENTS— Indorsers,  Defenses  Which 
may  not  Make. — A  surety  or  indorser,  when  sued  upon  a  contract, 
cannot  avail  himself  of  an  independent  cause  of  action  existing  in 
favor  of  his  principal  as  a  defense  or  counterclaim.  It  is  solely  for 
the  principal  to  determine  w^hether  he  will  use  such  cause  or  defense. 
(p.  900.) 

NEGOTIABLE  INSTRUMENTS— Indorsers'  Defense  that  the 
Principal  was  Obtained  by  Fraud. — In  an  action  against  indorsers  of 
a  negotiable  instrument  they  cannot  make  the  defense  that  their  prin- 
cipal was  induced  to  enter  into  the  contract  by  fraud,  he  not  having 
complained  of  such  fraud  nor  sought  any  relief  because  thereof,  (p. 
901.) 

NEGOTIABLE  INSTRUMENTS,  Indorsements  Given  in  Re- 
newal of.— If  negotiable  instruments  are  executed,  and,  after  knowl- 
edge of  certain  alleged  frauds  coming  to  the  indorsers,  they  execute 
other  indorsements  given  as  renewals,  they  thereby  affirm  the  con- 
tract and  waive  any  defense  they  may  have  resting  on  such  fraud. 
(p.  901.) 
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Edward  W.  Hatch  and  Charles  J.  Hardy,  for  the  appellants. 
Herman  Aaron,  for  the  respondent. 

223  CHASE,  J.  Judgment  has  been  obtained  afjainst  the 
appellants  on  four  promissory  notes  made  by  the  Industrial 
Securities  Company  to  its  order,  and  indorsed  by  it  and  by 
them.  In  October,  1902,  ncf^'otiations  were  entered  into  by 
the  appellants  with  the  respondent  relatin<;  to  the  purchase 
of  a  controlling  interest  in  the  stock  of  the  Southern  Car  and 
Foundry  Company.  The  terms  of  a  contract  for  such  pur- 
chase were  ap:rced  upon,  and  it  was  further  a^^reod  thnt  the 
contract  should  be  made  with  one  Paine.  On  Octoiier  21, 
1902,  the  respondent  and  said  Paine  entered  into  a  written 
contract  under  seal  by  which  the  respondent  atcreed  to  sell 
to  Paine  $(500,000  par  value  of  the  preferred  stock  of  the 
Southern  Car  and  Foundry  Company  and  $000,000  par  value 
of  the  common  stock  of  said  company  at  the  price  of  $100  for 
one  share  of  each  of  said  stocks,  and  the  said  Paine  agreed 
to  accept  said  stocks  and  pay  therefor  as  stated.  The  con- 
tract further  states  with  some  detail  the  agreement  between 
the  parties,  including  a  provision  that  the  deliveries  of  said 
stock  shall  be  made  at  the  Trust  Company  of  America  in  the 
city  of  New  York,  as  trustee  or  agent  of  said  Paine,  to  ac- 
cept deliveries  of  the  stock  in  his  belialf,  and  to  make  pay- 
ment therefor  in  accordance  with  the  terms  of  the  contract. 
and  the  said  Paine  also  agreed  to  accept  further  deliveries  of 
said  stock  at  said  price  to  the  extent  of  $150,000  ]iar  value  of 
each  class  of  stock  if  tendered  to  him  within  thirty  days  from 
the  date  of  the  contract.  Thereafter  said  Industrial  Securi- 
ties Company  was  organized. 

On  or  before  the  thirtieth  day  of  October,  1002,  $039,900 
of  '-*  the  par  value  of  each  of  said  stocks  was  deliviTcd  and 
paid  for  pursuant  to  said  written  contract,  and  the  ])laintiri' 
and  said  Paine  signed  an  indorsement  on  said  contract  as 
follows : 

"It  is  hereby  acknowledfred  and  declared  l)y  tlio  pnrti'>s 
hereto  tliat  tliere  have  been  delivered  and  fully  ]iaid  for 
under  the  terms  of  the  foi'cgoing  contract  sixly-ci-lit  hundn^d 
and  ninety-nine  shares  of  the  preferred  and  lli.'  s;;iii(^  ninulior 
of  the  shares  of  the  common  stock  of  Soutlicru  Car  ^  Foun- 
dry Co. 

""Dated— Oct.  ?,0.  1902." 

The  appellants  allelic  in  their  answer  tfmt  tlir'v  enured  the 
Industrial  Securities  Coinpany  ti)  lie  orL;\-iiii/fd  t()  take  and 
hold  the  stock  of  said  Souiheru  Car  and  Foundry  CompanVj 
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and  that  said  conipan}'  succeeded  to  the  rifjhts  of  Paine  under 
the  written  contract,  and  also  that  the  stock  was  delivered  as 
directed  by  them.  The  stock  was  delivered  to  Paine  pursu- 
ant to  the  contract,  as  appears  by  the  receipt,  and  it  was 
presumably  turned  over  by  him  to  the  Industrial  Securities 
Company.  The  facts  do  not  permit  the  appellants  to  claim 
that  any  of  the  stock  was  ever  delivered  to  them  individually, 
and  it  does  not  appear  what  interest  the}'  had  or  have  in  the 
Industrial  Securities  Company. 

As  a  part  payment  for  said  stocks  the  plaintiff  accepted  in 
lieu  of  cash  a  note  made  by  said  Industrial  Securities  Com- 
pany to  its  order  and  indorsed  by  it,  and  the  appellants  for 
$259,900  payable  on  demand.  No  new  and  independent 
agreement  on  the  part  of  the  appellants  with  the  plaintiff 
relating  to  said  note  and  the  indorsements  thereon  has  been 
shown. 

It  appears  conclnsively  by  the  ansvrer  of  the  appellants  as 
well  as  by  the  testimony  of  such  of  the  appellants  as  were 
sworn  as  witnesses  upon  tlic  trial  that  the  note  vras  given 
upon  the  purchase  price  of  said  stocl\:s  and  in  part  compli- 
ance with  the  written  contract  made  with  Paine. 

Within  thirty  days  thereafter  payment  of  said  note  was 
demanded,  and  at  the  request  of  the  appellants  the  holder 
--'*  thereof  aece})ted  in  renewal  thereof  five  other  notes  of 
$50,000,  each  payable  in  four  months,  and  a  note  of  $9,900 
payable  on  demand,  all  of  which  were  signed  by  said  Indus- 
trial Securities  Company  and  indorsed  by  it  and  by  tlie  ap- 
pellajits.  The  $9,900  note  was  i)aid,  but  when  the  five  other 
notes  became  due  the  appellants  sought  to  renew  them,  and 
after  some  negotiations  the  appellants  paid  thereon  $125,000 
and  the  time  to  ]iay  the  remainder  of  $125,000  was  extended 
by  the  four  reticwal  notes,  dated  respectively  ]\Iarch  21,  25, 
27  and  31,  1903,  upon  which  notes  the  judgment  against  the 
appellants  has  been  obtained.  The  appellants  claim  that  the 
respondent,  for  the  purpose  of  indueir.g  them  to  enter  into  a 
contract  for  the  purclia^e  of  said  stocix.  made  false  and 
fraudulfMit  representations  as  to  the  assets  of  said  Southei-n 
Car  and  Foundry  Comjiany,  and  that  said  contract  was  made 
by  said  Paine,  and  said  notes  were  indorsed  by  therii  in  re- 
liance upon  the  truth  of  sueli  represontations.  They  seek 
in  tins  action  to  defeat  a  recuwiy  by  the  respondent  because 
of  said  frautl. 

For  the  i)uri^ose  of  tliis  appeal  we  will  assume  th.at  tlie 
alleged  false  and  fraudulent  representations  were  made  by 
the  respondent;  that  Paine  relied  thereon  in  making  the  con- 
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tract,  and  that  the  appellants  indorsed  the  noto  of  if;259,900 
and  the  first  renewals  thereof  believing  that  such  representa- 
tions so  made  by  the  respondent  were  true.  The  fundamental 
difficulty  with  the  appellants'  contention  is  that  they  are  not 
parties  to  the  contract  as  made.  The  eontr;ict  is  ])etween  the 
respondent  and  Paine.  The  appellants  did  not  become  bound 
thereby  or  liable  to  the  respondent  in  case  of  failure  to  per- 
form the  aj,'reements  therein  contained.  If  Paine  has  been 
damaj^ed  by  said  false  representations  he  has  not  asserted  it. 
If,  as  we  assume,  a  fraud  has  been  committed,  Paine  could 
repudiate  the  contract,  and  after  returning  the  stock  ask 
them  to  return  to  him  the  consideration  paid  therefor,  or  he 
could  aftirm  the  contract  and  bring  an  action  upon  the  facts 
to  recover  damages  for  the  injuries  which  he  has  sustained  by 
reason  of  such  fraud.  He  has  not  done  either  of  these 
things.  The  only  persons  who  can  liring  an  action  upon  a 
written  contract  ^'"  under  seal  are  the  parties  to  it  or  their 
assigns.  So  far  as  appears  from  the  record,  the  only  legal 
relation  that  the  appellants  sustain,  if  any,  to  this  transaction 
is  as  sureties  for  a  corporation  which  they  allege  became  tlie 
successor  to  Paine.  A  party  when  sued  upon  his  obligation 
cannot  avail  himself  of  an  independent  cause  of  action  exist- 
ing in  favor  of  his  principal  against  the  plaintiff  as  a  defense 
or  counterclaim.  It  is  for  the  principal  to  determine  what 
u'^e  he  will  make  thereof,  and  the  surety  has  no  control  over 
him  in  this  respect:  Lather  v.  Williamson,  .55  N.  Y.  019; 
<;ilic.!)ic  v.  Torrance,  25  X.  Y.  300,  82  Am.  Dec.  355;  New- 
ton v.  Lee,  139  X.  Y.  332,  34  N.  E.  905;  American  Guild  v. 
Damon,  18G  X.  Y.  360,  78  X.  E.  1081. 

It  cannot  be  claimed  by  the  appellants  that  the  written  con- 
tract was  executed  by  Paine  as  their  agent,  and  that  they  are 
I  lie  real  i)rincipals  though  not  named  in  the  instrument: 
Donike  V.  De  Graaf,  87  Ilun,  Gl,  33  N.  Y.  Supp.  1015; 
aftirmed  on  opinion  below.  152  X.  Y.  650,  47  N.  E.  HOG; 
Hri-gs  V.  I'arlridge,  64  X.  Y.  357,  21  Auk  Rep.  615:  Seliaofer 
V.  ii(Miu-cl.  75  X\  Y.  378;  Kiersted  v.  Orange  &  Alexanrlria 
n.  IJ.  (/o..  G!)  X.  Y.  343.  25  Am.  Kep.  199. 

It  furilier  appears  that  all  of  the  appellants  were  fully 
aware  of  the  alleged  fraud  in  January,  1903.  TIk^v  in- 
dorsed the  several  notes  in  suit  on  or  about  the  day  of  their 
dates  in  ]March,  1003,  with  full  knowledL;-e  of  the  al](^L;ed 
fraud.  Treating  the  notes  as  evidence  only  of  a  ]nirt  of  the 
unpaid  consideration  for  the  stock,  tlie  re:;e\val  tliereol'  witli 
full  knowledge  of  the  fraud  was  an  al'lirnianee  ol  the  (/ontract. 
The  view  we  have  taken  of  this  case  makes  it  unnece^sarv  to 
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consider  the  rulings  of  the  court  upon  exceptions  to  the  re- 
ceipt or  exclusion  of  evidence  upon  the  trial. 
The  judgment  sliould  be  affirmed,  with  costs. 

CULLEX,  C.  J.  While  concurring  in  the  opinion  of 
Judge  Chase,  I  desire  to  add  this:  It  would  be  a  good  defense 
to  the  appellants'  liability  as  indorsers  of  the  note  in  suit  to 
show  that  such  indorsement  was  obtained  by  fraud,  and  I 
concede  the  claim  that  the  fraud  practiced  on  the  vendee 
in  the  contract  of  sale  might  be  the  same  fraud  which  induced 
the  ''^'  indorsement  of  the  obligation  of  the  vendee  for  the 
purchase  money.  In  pleading  such  a  fraud  the  indorsers 
would  be  availing  themselves  neither  of  the  vendee's  right  to 
rescind  the  contract  nor  of  the  latter 's  cause  of  action  for 
damages.  But  the  difficulty  in  this  case  is  that  the  indorse- 
ment of  the  appellants  on  the  note  sued  upon  was  made  after 
their  knowledge  of  the  fraud  practiced  on  the  vendee,  and 
was  given  with  such  knowledge  to  secure  a  renewal  of  the 
original  note  for  which  the  note  in  suit  was  substituted. 
Therefore,  the  appellant's  relief,  if  any,  must  be  had  in  an 
equitable  action,  as  suggested  in  Gillespie  v.  Torrance,  25 
N.  Y.  306.  82  Am.  Rep.  355. 

Gray.  Ilaight,  Yann,  Willard  Bartlett  and  Iliscock,  JJ., 
concur  with  Chase,  J.,  and  CuUen,  C.  J.,  concurs  in  memo- 
randum. 

Judgment  affirmed. 


An  Accommodation  Indorser  of  a  Note  given  for  the  price  of  chat- 
tels cannot  set  up  a  breach  of  warranty  of  the  quality  of  the  ;^'Oi)(ls  in 
an  action  against  him  on  the  note:  Gillespie  v.  Torrance,  25  N,  Y. 
30G,  82  Am.  Dec.  355. 
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I  192  N.  Y.  295,  84  N.  E.  1105.] 

EMINENT  DOMAIN — Trade  Fixtures,  Award  for  as  Between 
Landlord  and  Tenant. — If  tenants  have  affixed  to  the  premises  re- 
movable trade  fixtures,  and  proceedings  in  the  exercise  of  the  right 
of  eminent  domain  are  subsequently  instituted,  and  an  award  made, 
the  basis  of  valuation,  as  between  the  landlord  and  tenant,  of  the 
fund  to  be  iiroduccd  should  be  the  same  as  that  by  which  the  sum 
was  originally  produced,  and  where  the  commissioners  had  adopted 
the  measure  of  the  present  market  value,  the  court  should  not  sub- 
stitute therefor,  in  making  an  award  to  the  tenant,  the  value  of  such 
fixtures  after  they  have  been  detached  front  the  building  at  the  ex- 
piration of  the  term,  with  the  value  of  the  use  of  the  property  for 
the  unexpired  term.     (p.  906.) 

EMINENT  DOMAIN — Trade  Fixtures — Tenant's  Allowance  for, 
Diminution  of  Because  Removal  cannot  be  Made  Without  Injury  to 
the  Freehold  or  the  Fixtures  Removed. — Where,  in  a  proceeding  in  the 
exercise  of  the  right  of  eminent  domain,  an  awai"d  has  been  made  for 
the  removal  of  trade  fixtures,  it  is  error,  in  determining  the  relative 
rigiits  of  the  landlord  and  tenant  in  the  fund  to  be  produced,  to  exact, 
as  against  the  tenant,  the  condition  that  he  is  not  to  be  allowed  for 
fixtures  which  are  not  susceptible  of  removal  without  injury  to  the 
freehold  and  also  without  injury  to  the  property  to  be  removed,  (p. 
907.) 

EMINENT  DOMAIN — Trade  Fixtures,  What  Deemed  to  be  in 
Proceedings  Under. — Additions  made  by  tenants  for  business  pur- 
poses must,  with  respect  to  the  rights  of  landlord  and  tenant  and  an 
award  made  therefor,  be  determined  by  the  rule  applicable  to  trade 
fixtures,     (p.   907.) 

TRADE  FIXTURES  of  a  Tenant  Remain  Personal  Property  in 
the  Eye  of  the  Law  so  far  as  the  right  of  removal  is  concerned,  (p. 
907.) 

TRADE  FIXTURES,  Limitation  upon  Right  of  Removal. — The 
limitation  upon  the  riglit  to  remove  trade  fixtures  is  that  the  removal 
must  be  accomplished  without  substantial  injury  to  the  freehold. 
There  is  no  right  to  add  the  condition  that  the  property  must  be  sus- 
ceptible of  removal  without  injury  thereto.  Probably  the  right  of 
removal  does  not  exist  of  a  thing  which  cannot  be  severed  without 
being  destroyed  or  reduced  to  a  mass  of  crude  materials,     (p.  9uS.) 

EMINENT  DOMAIN— Trade  Fixtures,  What  are.— It  is  error 
to  deteiiiiiiie,  as  a  matter  of  law,  that  certain  additions  are  not  trade 
fixtures  wlieu  some  of  them  are.  In  deciding  this  question  the  lease 
or  agreement  between  the  parties  providing  for  the  removal  of  such 
fixtures,  if  not  controlling,  is,  at  least,  entitled  to  consideration,     (p. 

yo.s.) 

William  II.  Harris,  Ernest  E.  Wheeler  and  ^lanfred  V7. 
Ehrieh,  for  the  appellants. 

David  Gerber  and  Michael  li.  Miilqneen,  for  the-respondent. 

2«>7  HISCOCK,  J.  The  respondent  Glass  was  the  owiipr  of 
part  of  the  premises  which  the  city  sought  to  acquire  in  this 
proceeding,  and  the  appellants  were  tenants  respcetJvily  of 
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certain  portions  of  the  premises  so  owned  by  him  under  sepa- 
rate leases,  which  at  the  date  of  the  awards,  as  originally- 
made  herein,  had  some  years  to  run.  There  were  also  other 
tenants  of  the  property  whose  claims  and  rights  are  not  in- 
volved in  any  way  on  this  appeal. 

^^*  In  the  original  award  made  by  the  commissioners  they 
awarded  a  large  sum  for  land  and  improvements  to  the  owner 
and  landlord  Glass.  They  also  awarded  certain  sums  to  the 
appellants  herein  respectively  for  the  value  of  the  unexpired 
terms  of  their  leases,  and  these  awards  are  not  in  any  way 
involved  on  this  appeal. 

It  appeared,  however,  that  the  appellants,  in  order  to  fit 
the  premises  leased  by  them  for  the  purposes  for  which  they 
were  to  be  used,  had  expended  large  sums  for  additions  and 
improvements  which  are  claimed  by  them  to  have  been  trade 
fixtures,  and  it  is  in  connection  with  the  awards  made  for 
these  improvements  that  the  questions  have  arisen  which  are 
now  presented  for  our  consideration. 

On  account  of  such  additions  the  original  report  of  the 
commissioners  awarded  to  the  appellants,  John  E.  Conron 
and  Joseph  Conron,  composing  the  firm  of  Conron  Brothers, 
lessees,  the  sum  of  $30,000,  for  "fixtures  not  so  a'ttaclied 
as  to  have  become  the  property  of  the  owner  of  the  land," 
and  to  the  appellant  T.  II.  Wheeler  Company  the  sum  of 
$4,150,  for  "fixtures  not  so  attached  as  to  have  become  the 
property  of  the  owner  of  the  land." 

This  report  was  confirmed  in  the  first  instance  by  the  special 
term  in  all  respects  so  far  as  the  city  was  concerned,  it  being 
especially  provided  as  follows: 

"As  to  the  other  awards  made  to  ...  .  John  E.  Conron 
and  Joseph  Conron,  composing  the  firm  of  Conron  Brothers, 
and  the  T.  II.  Wheeler  Company,  for  fixtures,  the  said  report 
be,  and  the  same  hereby  is  confirmed,  so  far  as  the  city  of 
New  York  is  concerned,  and  that  upon  the  entry  of  this 
order,  title  shall  be  vested  in  the  city  of  Xew  York,  to  all 
the  property  covered  by  said  several  awards,  ....  and  the 
right  to  suc-h  awards  is  ]ierel)y  reserved  for  the  further  deter- 
mination of  the  court,  in  the  same  manner  a.s  though  a  par- 
tial confirmation  of  the  said  repoi't  had  not  been  made." 

Subsequently  it  was  ordered  "that  the  said  report  of  the 
said  commissioners,  in  so  far  as  it  directs  and  makes  awards 
to  the  T.  II.  AYheeler  Company  for  fixtures  in  the  sum  of 
$4,150,  -'"*'"*  and  to  John  E.  Conron  and  Joseph  Conron.  com- 
posing the  firm  of  Conron  Brothers,  for  fixtures,  in  tlie  sum 
of  $30,000,  be  and  it  is  liereb\-  in  all  respects  confirmed." 
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On  appeal  to  the  appellate  division  from  the  order  of  con- 
firmation it  was  provided  "that  the  said  order,  so  far  as  it 
confirms  the  said  report  in  makinpj  an  award  to  the  T.  II. 
Wheeler  Company  for  fixtures,  in  the  sum  of  $4,150,  is  here- 
by reversed,  and  the  said  report  in  that  particular  is  sent 
back  to  the  said  commissioners  of  estimate  and  assessment 
herein,  with  directions  to  award  the  said  sum  of  $4,150  to 
the  appellant,  John  Glass  (the  landlord),  and  the  said  re- 
I)ort  in  that  particular  is  recommitted  to  the  said  commi.ssion- 
ers  for  correction  accordingly;  and  that  the  said  order,  so 
far  as  it  confirms  the  said  report  in  makintij  an  award  to 
John  E.  Conron  and  Joseph  Conron  ....  for  fixtures  in  the 
sum  of  $30,000,  is  hereby  reversed,  and  the  said  report  in  that 
particular  is  sent  back  to  the  said  commissioners  of  estimate 
and  assessment  herein,  with  direction  to  award  to  the  said 
Conron  Brothers,  out  of  tlie  said  sum  of  $30,000,  the  value 
of  the  property  taken  by  the  city  of  New  York  belonging;  to 
the  said  Conron  Brothers,  which  they  had  a  right  to  and 
could  remove  without  injury  to  said  property  and  the  free- 
hold, and  which  value,  if  any,  should  be  based  upon  the  value 
of  the  particular  property  after  it  had  been  detached  from 
the  building  at  the  expiration  of  the  demised  term  of  tlie  said 
Conron  Brothers,  with  the  value  of  the  use  of  said  property 
for  the  unexpired  term,  and  tlie  balance  of  the  said  sum  of 
$30,000  shall  be  awarded  to  John  Class,  and  the  said  report 
in  that  particular  is  recommitted  to  the  said  conunissioners 
for  correction  accordingly." 

On  the  appeal  by  the  present  appellants  to  this  court  from 
the  provisions  of  said  order  just  quoted,  it  was  in  effect  held 
tliat  said  order  Avas  not  final,  and,  therefore,  was  not  appeal- 
able to  this  court:  182  N.  Y.  281,  74  N.  E.  840. 

On  the  rehearing  bef^ore  the  board  of  estimate  and  assess- 
ment there  was  awarded  "to  John  E.  Conron  and  Jose{>li 
Conron,  composing  the  firm  of  Conron  Brotlicrs.  for  so  much 
aoo  tiiereof  (meaning  the  fixtures  for  which  in  the  fm-mer 
report  there  was  awarded  to  Conron  I>rothers  the  sum  of 
•■1^30, 000)  as  they  had  a  riuht  to  and  could  remove  without  in- 
jury to  said  property  and  the  freeliold,  with  the  value  oi:  the 
use  of  said  property,  $12,000,"  and  the  balanee  of  s;iid 
$30,000,  to  wit,  $18,000.  was  awarded  to  the  landlord.  John 
tJlass.  ,\.lso  by  said  rejHn-t  there  was  a'.vnrded  to  Jolni  Cl;!s<. 
the  landlord,  the  sum  of  ^-kl50,  for  "lixlur.  s  vt  which  in  the 
fdi'nier  report  this  award  was  made  to  T.  il.  AVheeler  L'oiii- 
pany." 
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This  award  was  confirmed,  and  the  order  confirming  the 
same  was  affirmed  at  the  appellate  division,  and  such  order, 
together  with  the  interlocutory  order  modifying  the  original 
report,  are  now  before  us  for  review. 

The  appeals  of  the  different  appellants  involve  somewhat 
different  questions,  and  we  shall,  therefore,  consider  them 
separately,  taking  up  first  that  of  Conron  Brothers. 

Tlie  solution  of  the  questions  which  were  before  the 
appellate  division  on  the  first  appeal,  and  which  are  now 
before  us,  was  and  is  governed  by  what  has  been  placed 
beyond  dispute  as  well  as  by  that  which  is  still  subject  to 
controversy. 

The  commissioners  awarded  $30,000  for  certain  additions 
made  to  the  premises  by  the  tenants,  and  which  in  their 
opinion  constituted  fixtures  which  the  latter  could  remove. 
Apparently,  and  as  seems  to  have  been  assumed,  this  award 
was  regarded  as  the  fair  market  value  of  these  fixtures  at  the 
time  of  the  condemnation  proceedings,  taking  into  account  a 
wide  range  of  circumstances  bearing  on  that  value.  The  city, 
being  the  one  to  pay  it,  and  also  the  present  parties,  acqui- 
esced in  the  measure  and  amount  of  this  award,  and  the 
cit}'  acquired  title  to  the  property  at  that  valuation  and  is 
out  of  the  proceeding.  The  only  question  left  for  dispute  was 
how  this  sum  thus  paid  on  a  certain  basis  of  valuation  for  cer- 
tain articles  should  be  divided  between  the  two  parties,  land- 
lord and  tenants,  making  opposing  claims  thereto.  It  seems 
pretty  clear  that  in  thus  dividing  it  between  these  contest- 
ants the  same  basis  and  theory  of  valuation  should  be  pre- 
served ^^^  as  that  under  which  the  sum  to  be  divided  was 
originally  produced,  and  that  it  was  error,  and  undoubtedly 
very  prejudicial  to  the  tenants  for  the  learned  appellate  divi- 
sion to  reject  the  measure  of  present  market  value  adopted  by 
the  commissioners,  and  in  place  thereof  to  substitute  a  "value, 
if  any,  ....  based  upon  the  value  of  the  particular  prop- 
erty after  it  had  been  detached  from  the  building  at  the  ex- 
piration of  the  demised  term,  ....  with  the  value  of  the 
use  of  said  property  for  the  unexpired  term."  When  the  citj' 
has  been  charged  wdth  and  has  assented  to  a  certain  sum  for 
certain  property,  even  though  it  be  too  large  as  against  the 
city,  we  see  no  justification  for  adopting  a  different  basis  of 
valuation  on  a  settlement  between  the  landlord  and  tenants 
of  their  respective  rights  in  the  fund  thus  produced. 

In  an  equally  erroneous  manner,  as  we  think,  and  to  the  dis- 
advantage of  the  tenants,  a  new  and  too  exacting  condition 
was    introduced    by    the    appellate    division  into  the  rule  by 
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which  the  commissioners  were  to  determine  what  were  remov- 
able fixtures  for  which  an  award  might  be  made  to  the  ten- 
ants. This  condition,  as  already  stated,  was  that  the  property 
must  be  susceptil)le  of  removal,  not  only  without  injury  to  the 
freehold,  but  also  without  injury  to  the  property  being 
removed. 

The  additions  under  consideration  were  made  by  the  ten- 
ants for  business  purposes,  and  their  character  as  against  the 
landloi'd  is  to  be  determined  by  the  rule  applicable  to  trade 
fixtures.  This  rule  is  very  liberal  toward  the  tenant:  2  Tay- 
lor on  Landlord  and  Tenant,  8th  ed.,  p.  544. 

It  has  been  formulated  as  follows:  "As  between  landlord 
and  tenant,  the  placing  of  machinery  or  other  appliances  by 
the  tenant  upon  the  leased  premises  for  the  purpose  of  trade 
or  manufacture  to  be  carried  on  by  the  tenant  does  not  make 
the  property  so  affixed  a  part  of  the  freehold,  but  it  still 
remains  personalty  to  such  an  extent,  at  least,  that  the  tenant 
retains  the  right  to  remove  it.  (Citations.)  The  trade  fix- 
tures of  a  tenant,  in  other  words,  remain  personal  property 
in  the  eye  of  the  law  so  far  as  the  right  of  removal  is  con- 
cerned": ^"-  Massachusetts  Nat.  Bank  v.  Shinn,  18  App.  Div. 
276.  G4  N.  Y.  Supp.  329 ;  affirmed,  163  N.  Y.  360,  57  N.  E.  611. 

The  familiar  limitation  upon  the  right  to  remove  such  fix- 
tures is  that  the  removal  must  be  accomplished  witliout  sub- 
stantial injury  to  the  freehold.  The  further  condition  has  not 
been  adopted,  so  far  as  we  are  aware,  in  the  broad  language 
used  in  this  proceeding,  that  the  property  must  be  susceptible 
of  removal  "without  injury  to  said  property."  IMany  addi- 
tions held  to  be  trade  fixtures  and  removable  were  necessarily 
more  or  less  injured  in  process  of  removal.  It  has  been  held 
in  Ma>saclui.setts  that  the  right  of  removal  should  not  be  ex- 
tended so  as  to  include  "a  thing  which  cannot  be  severed  from 
the  realty  without  being  destro^'ed  or  reduced  to  a  mere  mass 
of  crude  materials"  (Collamore  v.  Gillis,  149  Mass.  578.  14 
Am.  St.  Rep.  460,  22  N.  E.  46,  5  L.  R.  A.  150),  but  we  think 
that  this  rule  in  most  instances  in  practical  results  would  be 
the  C'lnivalont  of  the  other  one  forbidding  substantial  injury 
to  the  freehold. 

In  Moure  v.  AVood,  12  Abb.  Pr.  393,  a  case  frequently  cited, 
it  was  held  that  a  large  chimney  was  removable  by  the  tenant. 
and  after  referring  to  the  removable  character  of  an  engine 
placed  on  the  freehold  by  the  tenant  and  affixed  by  solid 
masonry,  it  was  said:  "No  one  at  the  present  day  would  re- 
gard such  an  erection  by  a  tenant  for  the  purposes  of  trade 
immovable,  and   a    part   of   tlie    ro;:ll\'.     So  with  a  ehinmey, 
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wliich  is  a  part,  and  a  nocessary  part,  of  the  same  structure. 
The  tenant  who  erects  it  has  a  right  to  remove  it.  It  is  no 
part  of  the  freehokl  or  realty." 

In  Baker  v.  IMcClurg,  198  111.  28,  92  Am.  St.  Rep.  261,  61 
N.  E.  701,  59  L.  R.  A.  131,  after  referring  to  various  erections 
which  were  to  be  regarded  as  trade  fixtures  and  removable  by 
the  tenant,  it  was  said:  "Ordinarily,  such  things  cannot  be 
removed  without  injury  to  the  material  composing  them." 

On  the  evidence  as  it  now  stands,  including  that  taken  on 
the  rehearing,  it  is  apparent  that  no  such  effect  would  be  pro- 
duced on  most,  if  any,  of  the  alleged  fixtures  as  that  suggested 
in  the  JMassachusetts  case,  and  that  they  would  be  removable 
as  the  property  of  the  tenants:  Lewis  v.  Ocean  N.  &  P. 
•''^^  Co.,  125  N.  Y.  311,  26  N.  E.  301;  Livingston  v.  Sulzer,  19 
Hun,  375;  Ombony  v.  Jones,  19  N.  Y.  234;  Conde  v.  Lee,  55 
App.  Div.  401,  67  N.  Y.  Supp.  157. 

^Nluch  that  has  been  said  with  reference  to  the  claims  of 
Conron  Brothers  applies  to  those  urged  by  the  Wheeler  com- 
pany. The  learned  appellate  division  in  effect  held,  as  mat- 
ter of  law,  that  none  of  the  additions  made  by  it  were  trade 
fixtures,  and  in  this  determination  we  think  error  was  com- 
mitted. "We  understand  that  there  is  no  dispute  that  this 
appellant  is  entitled  to  the  benefits  of  the  rules  relating  to 
trade  fixtures.  The  city  has  been  charged  and  has  paid  a  cer- 
tain sum  for  certain  additions  which  were  made  by  the  com- 
pany to  the  leased  premises,  and  the  only  question  thus  far 
pri'  rnted  is  Avhether  any  of  this  property  constituted  trade 
fixt;iro>.  AVe  think  that  at  least  some  of  it  did.  The  lease 
of  this  tenant  expressly  provided  "that  the  fixtures  put  in  by 
the  said  tenant  belong  and  is  the  property  of  said  tenant,  and 
may  remove  the  same  at  the  expiration  of  his  lease." 

AVliile,  as  sugu'ested  by  the  appellate  division,  this  clause 
might  not  overturn  certain  rules  applicable  to  fixtures,  and 
convert  into  a  removable  iixture  that  which  ordinarily  would 
be  a  permanent  irremovable  improvement  to  the  freehold,  it 
docs  emphasize  what  is  most  important  in  this  contest,  namely, 
the  expectation  and  intention  of  the  parties  that  the  tenant 
was  ;ibout  to  make  additions  for  the  purpose  of  its  business 
whicli  should  t)e  rogiirded  as  fixures  and  be  removal)le  as 
such,  and  it  makes  a  little  more  apparent  tlie  radical  nature  of 
tlie  deei-ion  below  that,  as  matter  of  law,  no  one  of  the  addi- 
tions made  by  the  teiiaut  was  a  fixture.  01:  course,  as  in  the 
case  of  the  other  appellants,  this  appellant  would  be  entitled 
to  receive  i'nv  so  much  of  the  property  covered  by  the  original 
award  of  $4,150  as  is  removable,  an  allowance  on  the  same 
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basis  of  valuations  as  was  adopted  in  making  the  total  award 
of  $4,150. 

The  order  appealed  from  and  the  interlocutory  order  of 
March  20,  1905,  brought  up  for  review,  must  be  reversed  in  so 
far  as  they  affect  the  awards  of  $30,000  and  $4:,150  originally 
^"■*  made  in  favor  of  Conron  Brothers  and  the  Wheeler  com- 
pany, respectively,  for  fixtures,  and  the  proceedings  remitted 
to  the  commissioners  for  a  rehearing  and  further  report  in 
accordance  with  the  views  herein  expressed,  with  costs  to 
appellants  in  both  courts. 

Cullen,  C.  J.,  Gray,  Ilaight,  Vann,  Werner  and  Chase,  JJ., 
concur. 

Ordered  accordingly. 


Js  Between  Landlord  and  Tenant,  the  rule  is  Trell  settled  that  trade 
fixtures,  although  securely  fastened  to  the  freehold,  may  be  removed 
by  the  tenant  if  the  removal  can  be  effected  without  material  injury 
to  the  freehold:  See  the  note  to  Fuller-Warren  Co.  v.  Harter,  84  Am. 
«t.  Rep.  SS3;  Eadey  v.  McCurdy,  209  Pa.  306,  103  Am.  St.  Eep.  1009. 
That  the  removal  of  an  oven  will  leave  the  original  openings  in  two 
floors,  as  well  as  in  the  cement  floor  of  the  basement,  and  that  such 
removal  must  be  by  taking  down  the  ovens  brick  by  brick,  does  not 
jn-ove  that  the  ovens,  when  affixed  by  the  tenant,  became  a  part  of 
the  r.  nitv,  nor  that  their  removal  would  necessarily  injure  the  free- 
hold:  iiaker  v.  McClurg,  198  111.  28,  92  Am.  St.  Ecp.  2G1. 


IIUTCIIIXSOX  V.  WARD. 

[192  N.  Y.  375,  85  N.  E.  390.] 

CONFLICT  OF  LAWS.— If  a  Suit  upon  a  Contract  is  brought 
in  another  state,  the  lex  loci  contractus  and  not  the  lex  fori  cuutrols 
in  the  construction  of  the  agreement,     (p.  912.) 

CONFLICT  OF  LAWS— Action  to  Recover  Deficiency  After  the 
Foreclosure  of  a  Mortgage  in  Another  State. — Where  the  law  of  a 
state  ;irovidcs  that  all  remedy  upon  a  bond  and  mortgage  must  be, 
lirst,  by  a  suit  to  foreclose  the  mortgage,  and,  second,  by  an  action 
to  reeovir  any  deficiency  remaining  after  the  foreclosure  sale,  in  which 
event  the  mortgagor  shall  be  entitled  to  redeem,  an  action  may  be 
maintained  in  another  state  to  recover  jn-rsonal  judgment  for  such 
doficieucy,  if  brought  within  the  time  liuuted  bv  such  statute,  (p. 
912.) 

Action  to  recover  an  amount  remaining  unpaid  upon  a  bond 
after  the  foreclosure  of  a  n:iortgage  given  fur  its  security  upon 
real  property  in  the  slate  of  New  .lerst'\'.  of  wliieli  tlie  mort- 
gagor and  mortgagee  were  residents.     l'>v  the  statutes  of  that 
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state  all  proceedings  to  collect  a  debt  for  which  a  mortgage 
has  been  given  as  security  are,  first,  to  foreclose  the  mortgage, 
and  if,  after  a  sale  of  the  mortgaged  premises  under  the  fore- 
closure, the  whole  demand  should  not  be  paid,  with  interest 
and  costs,  then  a  proceeding  might  be  maintained  on  the  bond 
for  the  deficiency,  if  commenced  within  six  months  from  the 
sale  of  the  mortgaged  premises.  A  recovery  of  judgment  for 
such  deficiency  operated  to  open  the  foreclosure  sale  of  the 
premises,  and  entitled  the  person  against  whom  the  judg- 
ment had  been  recovered  to  redeem  on  paying  the  amount  of 
money  for  which  the  decree  was  rendered,  with  interest  from 
the  date  thereof  and  all  costs  of  the  proceeding  on  the  bond. 
The  suit  for  redemption  was  required  to  be  brought  within 
six  months  after  the  entry  of  the  judgment  for  the  deficiency. 
The  present  action  was  commenced  within  the  time  specified 
by  the  statute  of  New  Jersey,  The  defendants  in  the  fore- 
closure suit  were  served  as  nonresidents  of  that  state.  They 
alleged  in  their  answer,  in  the  present  action,  that  the}^  were 
residents  of  New  Jersey,  but  offered  no  evidence  to  support 
the  allegation,  and  objected  to  evidence  on  the  subject  of  resi- 
dence ofi;ered  by  the  plaintiff.  Both  parties  moved  for  a 
direction  of  a  verdict,  and  the  court  granted  the  motion  in 
favor  of  the  defendants,  and  its  judgment  was  affirmed  by 
the  appellate  division.     Plaintiff  appealed. 

P.  Harwood  Vernon,  for  the  appellant, 

Edmund  L.  Mooney  and  Frederick  A.  Card,  for  the  re- 
spondents, 

^"■^  GRAY,  J.  The  trial  court,  in  directing  judcfment  for 
the  defendants,  followed  the  decision  of  the  ajipellate  division 
upon  a  previous  appeal :  114  App.  Div.  15C,  99  N.  Y.  Supp. 
70S.     It  was  then  held  that  the  bond  and  mortgage  "were  New 

Jersey  contracts intended    by    the    parties    that    they 

should  be  controlled  by  the  existing  laws  of  that  state";  that 
the  pl;)iiitift''s  assignor  "having  followed  the  statute  in  his 
foreclosure,  and  a  deficiency  having  arisen,  ,  ,  .  .  he  was 
bound  to  pursue  the  remedy  provided  by  the  statute  for  its 
collection,  and  that  he  could  not  come  into  a  foreign  state 
,  .  .  .  and  sue  upon  the  bond  as  a  common-law  obligation." 
and  that  "if  this  action  were  permitted  to  be  maintained,  the 
mortgagor  would  be  compelled  to  pay  the  deficiency  and  be 
deprived  of  the  riiiht  to  redeem  the  mortgaged  property'." 
Having  thus  held,  in  effect,  that  the  bond  was  not  a  common- 
law  obligation,  and  that  the  plaintiil'  was  confined  to  the  courts 
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of  the  state  of  New  Jersey  in  his  action  upon  the  clofondants' 
bond,  the  appellate  division,  somewhat  inconsistently,  as  it  ap- 
pears to  me,  ordered  a  new  trial,  upon  revcrsin*^  a  judfrment  in 
plaintiff's  favor,  instead  of  ordering  the  dismissal  of  the  ac- 
tion. I  am  unable  to  agree  with  the  appellate  division's  view 
of  the  operation  of  the  New  .Jersey  statutes,  as  then  ex- 
pressed. It  would  seem  that  that  court  and,  indeed,  this 
court  were  committed  to  the  vi(!W  that  such  an  action  is  main- 
tainable upon  the  bond,  subject  to  the  provisions  of  the  New 
Jersey  statute,  as  read  into  the  contract.  In  Stumpf  v. 
Ilallahan,  101  App.  Div.  838,  91  N.  Y.  Supp.  1062,  which  was 
afiirined  l)y  this  court,  but  without  opinion  (185  N.  Y.  550,  77 
N.  E.  119G),  the  action  was  similar  in  its  nature  to  the  present 
one.  What  was  ^'**  decided  in  that  case  was  that  the  laws  of 
the  state  of  New  Jersey  governed,  and  that,  as  the  action  was 
not  brought  witliin  the  six  months  after  the  sale  in  foreclosure, 
the  action  could  not  be  maintained.  These  two  questions  were 
settled,  of  course ;  but  it  was  also  settled,  neces-sarily,  that 
nothing  forl)ade  the  bringing  of  an  action  upon  the  bond 
within  this  state,  if  the  cause  of  action  had  not  been  destroyed. 
This  action  was  brought  within  the  statutory  period  of  six 
months  after  the  sale  of  the  mortgaged  premises,  and  I  find 
nothing  in  the  New  Jersey  statute,  expressly  or  by  reasonable 
implication,  which  operates  to  confine  the  pursuit  of  the 
obligee's  remedy  upon  his  bond  to  the  courts  of  that  state. 
The  provisions  of  the  statute  undoubtedly  entered  into  and 
became  a  part  of  the  contract  of  the  parties  to  this  bond  and 
mortgage.  The  parties  resided  in  tliat  state;  the  contract 
wa.s  to  be  performed  there,  in  legal  contemplation,  and  the 
law  of  the  place  regulatetl  the  manner  of  performance.  That 
law  provided,  when  a  bond  and  mortgage  were  given,  that  all 
proceeding's  to  collect  the  debt  sliould  be,  "first  to  foreclose 
the  mortgage  and  if  .  .  .  .  the  premises  should  not  sell 
for  a  sum  sufficient  to  satisfy-  the  debt,  ....  in  such  case. 
it  should  be  lawful  to  proceed  on  the  bond  for  the  deficiency; 
that  all  suits  on  said  bond  shall  be  commetici'd  witliin  six 
months  from  the  date  of  the  sale,"  and  that  if  "the  person 

who  is  entitled  to  the  debt  shall  recover  a  judgment 

such  recovery  shall  open  the  foreclosure  sah^  ....  and  the 
person,    against    whom    the    judgment    has    been    recovered. 

may    redeem    the    property provided    that  a  suit  for 

retlemption  is  brought  within  six  months  after  the  entry  of 
said  judi::ment,"  etc.  It  was  implied  in  the  trainaetion 
betwe(Mi  the  ]iarties  to  the  bond  and  ]iu>rt'_ra<:e  in  ((uesfion 
that  these  provisions  would  apply  to  and  govern  thuir  future 
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rights  and  relations.  They  affected  the  contract  by  requiring 
the  mortgagee  to  rel}',  primarily,  upon  the  mortgage  for  repay- 
ment of  the  debt,  and  to  resort  to  equity  for  its  enforcement. 
They  affected  his  cause  of  action  upon  the  bond  by  making  it 
unlawful  to  sue  upon  it,  except  when  a  deficiency  had  arisen 
•^•''**  upon  the  sale  of  the  mortgaged  premises  in  foreclosure 
and  when  the  suit  was  brought  within  the  six  months.  It 
also  attached  certain  consequences  to  a  recovery  in  the  suit  of 
a  most  material  character.  The  operation,  therefore,  of  the 
statute  was  not  upon  the  remedy,  merely;  it  was  to  terminate, 
or  to  extinguish,  the  debt  itself,  in  a  certain  event,  so  far  as 
it  remained  unpaid  through  the  foreclosure  sale;  because  a 
suit  upon  the  bond  would  only  be  lawful  upon  a  compliance 
had  with  certain  prescribed  conditions.  In  such  a  case,  upon 
suit  being  brought  in  another  state,  the  lex  loci  contractus, 
and  not  the  lex  fori,  must  govi^ru  in  the  construction  of  the 
agreement:  See  Gans  v.  Frank,  36  Barb.  320;  IMcMerty  v. 
]\Iorrison,  62  Mo.  140;  Sea  Grove  etc.  Assn.  v.  Stockton,  14S 
Pa.  146,  23  Atl.  10G3.  It  is  the  general  rule  that  a  statute  of 
limitations  affects  only  the  remedy,  and  that  the  lex  fori  is  the 
governing  law ;  but  it  should  be  clear  where,  as  here,  the  law 
of  the  state  enters  into  and  forms  a  part  of  a  contract,  that 
that  law  will  govern,  however  differing  from  the  lex  fori,  if 
the  action  be  transitory. 

Applying  and  giving  effect  to  the  law  of  New  Jersey,  in 
our  construction  of  the  contractual  relations  of  the  parties, 
how  does  it  confine  the  enforcement  of  the  bond,  for  any  bal- 
ance of  the  debt,  to  the  courts  of  that  state?  There  is  no 
expression  to  that  effect.  If  tlie  obligee  has  complied  with 
the  statute  in  his  first  proceeding  to  recover  his  debt,  he  is 
not  restricted  in  pursuing  the  defendants  upon  their  bond,  as 
a  common-law  obligation,  provided  he  commences  his  action 
within  the  six  months.  That  limitation  was  not  a  general  one 
api)licable  to  any  action ;  it  applied  to  proceedings  on  bonds 
and  ]uortgages  and  became  an  integral  part  of  the  contract. 
It  has  a  reason  for  its  application  in  its  bearing  upon  the  right 
of  redemption,  provided  for  in  the  statute.  If  it  is  lawful 
under  the  statute  to  proceed  upon  the  bond,  it  inust  be  law- 
ful everywhere.  If  that  were  not  so,  the  consequence  would 
be  that  the  right  to  bring  the  personal  suit  would  be  defeated 
by  the  eliange  of  residence  of  the  obligor,  as  in  the  present 
case,  and  the  obligee  would  be  remediless. 

•'''^'  AVe  have  no  policy  in  this  state  wliich  is  affected  by  per- 
mitting this  suit.  It  is  not  a  case  where  the  plaintiff  is  seek- 
ing to  enforce  some  peculiar  liability  or  remedy  created  by 
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a  foreign  state;  he  is  seeking  to  enforce  a  common-law  obli- 
gation, which  has  not  wholly  lost  its  force.  The  action  is 
transitory  in  its  nature  and  is  maintainable  outside  of  the 
state  where  the  contract  was  made.  The  courts  of  this  state 
are  open  to  all  suitors,  and  will  enforce  transitory  rij^hts  of 
action,  where  the  liability  asserted  is  recognized  by  the  com- 
mon law,  is  contractual  in  its  nature,  and  is  not  violative  of 
our  public  policy.  This  obligation  of  comity  is  only  denied, 
as  before  suggested,  where  a  foreign  statute  is  sought  to  be 
enforced  against  a  citizen,  which  has  created  a  liability,  or  has 
granted  a  remedy,  nnknown  to  the  conmion  law,  or  contrary 
to  our  declared  policy:  IMarshall  v.  Sherman,  148  N.  Y.  9, 
51  Am.  St.  Rep.  654,' 42  N.  E.  419,  34  L.  R.  A.  757.  It  is 
objected,  and  such  was  the  view  taken  by  the  appellate  divi- 
sion, that  to  allow  a  recovery  upon  the  bond  would  work 
injustice;  inasmuch  as  the  defendants  would  be  compelled  to 
pay  the  deficiency  arising  on  the  mortgage  sale,  and  would 
be  deprived  of  the  right  to  redeem  the  mortgaged  property. 
I  am  unable  to  see  how  any  such  injustice  would  follow,  upon 
a  fair  reading  of  the  New  Jersey  statute.  The  provision  is 
general  as  to  any  suit  upon  the  bond  and  as  to  the  effect  of  a 
recovery  therein.  Such  a  recovery  is  declared  to  open  the 
f(»reclosure  sale,  and  permits  the  judgment  debtor  to  redeem 
the  property;  "provided  that  a  suit  for  redemption  is 
brought  within  six  months  after  the  entry  of  judgment." 
Xdtliing  in  the  statutory  provision  limits  the  right  to  sue  in 
rc'dcniption  to  a  case  where  the  judgment  has  been  obtained 
in  the  New  Jersey  courts.  For  all  that  appears,  the  obligors, 
upon  the  recovery  of  a  judgment  against  them  in  a  foreign 
jurisdiction,  may  bring  their  action  to  redeem  in  New  Jersey 
and  set  up  the  judgment  as  ground  for  the  equitable  relief 
demanded.  "We  do  not  dictate  to  the  courts  of  that  state 
what  construction  shall  be  given  to  its  statute.  We  simply 
say  that,  as  its  provisions  appear,  a  suit  on  the  bond  is  main- 
taituible  anywhere,  when,  according  to  the  implied  stipulation. 
'•''^-  it  is  brought  for  a  deficiency  arising  upon  a  previous  fore- 
closure of  the  mortgage  and*  within  the  statutory  period,  and 
that  the  right  to  sue  in  redemption  follows  the  recovery  upon 
the  bond.  We  should  not,  by  a  different  interpretation, 
appear  to  impute  to  the  legislature  of  New  Jersey  an  inten- 
tion to  work  unnecessary  injustice  by  denying  the  transitory 
right  of  action,  which  attends,  ordinarily,  upon  such  a  per- 
sonal ol)ligation.  The  New  Jers(\v  court  ajipcars  to  have 
regarded  the  operation    of   the    statute    as   not    affecting   the 
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coninion-law  force  inherent  in  the  bond  and  mortgage,  other- 
wise than  by  postponing  its  enforceability'  to  a  foreclosure  of 
the  mortgage :  See  Mershon  v.  Castree,  57  N.  J.  L.  484,  31  Atl. 
G02.  When  a  judgment  in  this  action  is  set  up  in  an  action  to 
redeem,  brought  in  the  New  Jersey  court,  it  will  be  for  that 
court  to  determine  its  effect  upon  the  statutory  rights  of  the 
defendants,  and,  if  our  views  are  not  agreed  with,  the  proper 
construction  of  the  statute  will  be  given. 

For  these  reasons,  I  advise  the  reversal  of  the  judgment 
appealed  from  and  that  a  new  trial  be  ordered ,  with  costs  to 
abide  the  event. 

Cullen,  C.  J.,  Haight,  Vann,  Werner,  Willard  Bartlett  and 
Chase,  JJ.,  concur. 

Judgment  reversed,  etc. 


Actions  in  One  State  to  Enforce  Causes  of  Action  created  by  the 
statutes  of  another  state  are  considered  in  the  note  to  Attrill  v.  Hunt- 
ington, 14  Am.  St.  Eep.  350.  As  to  what  actions  are  transitory  or 
susceptible  of  prosecution  in  a  foreign  state  or  country,  see  the  notes 
to  Morris  v.  Missouri  Pac.  Ey.  Co.,  22  Am.  St.  Rep.  22,  and  Eingartner 
V.  Illinois  Steel  Co.,  59  Am.  St.  Eep.  869.  An  action  to  recover  un- 
paid purchase  money  due  under  an  absolute  conveyance  of  real  es- 
tate is  transitory  and  not  local:  Smith  v.  Allen,  18  "Wash.  1,  63  Am. 
St.  Eep.  8G4.  As  to  whether  an  action  for  injury  to  real  property 
is  transitorv,  see  Little  v.  Chicago  etc.  Ey.  Co.,  65  Minn.  48,  60  Am. 
St.   Eep.   42*^1. 

Before  a  Court  of  Any  State  is  Justified  in  Refusing  to  Enforce  a 
right  of  action  accruing  under  the  laws  of  any  other  state  or  country, 
it  must  appear  that  such  right  is  against  good  morals  or  natural  jus- 
tice, or  that  for  some  other  reason  an  enforcement  of  it  would  be 
l)rcjudicial  to  the  general  interests  of  the  citizens  of  the  stat*  of  the 
forum,  and  it  does  not  follow  that  because  the  statute  differs  from 
the  law  of  the  forum,  it  is  contrary  to  the  public  policy  of  the  state; 
Eick  V.  Saginaw  Bay  Towing  Co.,  132  Mich.  237,  102  Am.  St.  Eep. 
422.  But  see  Snvder  v.  Yates,  112  Tenn.  309,  105  Am.  St.  Eep.  941; 
Eaisor  v.  Chicago  etc.  Ey.  Co.,  215  111.  47,  106  Am.  St.  Eep.  153. 


WARE    BROTHERS    COMPANY    v.  CORTLAND    CART 
AND  CARRIAGE  COMPANY. 

[192  N.  Y.  439,  85  X.  E.  666.] 

DAMAGES  for  Breach  of  Contract  of  Employment. — Where  a 

contract  for  future  employment  entered  into  by  an  f  inployer  is  sub- 
sequently revoked  by  him,  the  remedy  of  the  employe  is  by  an  action 
as  for  the  breach  of  the  contract,  and  the  damages  are  prima  facie  the 
wages  for  the  full  term.      (p.  916.) 

CONTRACT  to  Advertise  for  a  Year,  Presumed  Damages  on  the 
Revocation  of. — If  ;t  (•oi;t!;'ct  i^^  T>i;ide  tor  tlie  publication  of  an  ad- 
vertisement for  a  year,  and  tlie  person  contracting  for  such  employ- 
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mrnt  undertakes  to  cancel  his  contract,  but  the  other  party  proceeds 
with  the  publication  and  then  brings  an  action  to  recover  tl>e  amount 
of  the  contract  price,  such  price  is  prima  facie  the  measure  of  the  dam- 
ages, and  he  ma}'  recover  it  unless  the  defendant  shows  that  some  de- 
duction should  be  made  because  of  the  revocation,     (p.  91G.) 

T.  B.  Merchant  and  L.  M.  Merchant,  for  the  appellant. 

Harvey  D.  Ilinman,  Archibald  Howard  and  Thomas  B. 
Kattell,  for  the  respondent. 

*^^  HAIGHT,  J.  On  the  fourteenth  day  of  March,  1903, 
the  defendant,  Cortland  Cart  and  Carriaee  Company,  entered 
into  a  written  contract  with  the  defendant,  Ware  Brothers 
Company,  by  which  the  defendnnt  atrreed  to  pay  the  plaintiff 
the  sum  of  three  hundred  and  fifty  dollars  for  publishin":  its 
advertisement  once  a  month  for  twelve  months  in  a  monthly 
publication,  issued  by  the  plaintiff,  known  as  "The  Vehicle 
Dealer."  Thereafter  and  on  the  second  day  of  April.  1903, 
and  after  it  is  claimed  the  plaintiff  had  prepared  the  defend- 
ant's advertisement  for  printing:  in  its  "Vehicle  Dealer,"  the 
defendant  wrote  the  plaintiff  askins?  it  to  cancel  the  contract. 
This  the  plaintiff  refused  to  do,  and  thereui)on  it  published  the 
advertisement  for  the  period  desijj^nated  in  the  contract,  and 
then,  upon  the  refusal  of  the  defendant  to  pay  therefor, 
brought  this  action  to  recover  the  amount  of  the  contract  price. 

Upon  the  trial  the  plaintiff  proved  the  contract  and  its 
performance  thereunder,  and  rested.  Then  the  defendant 
produce<l  evidence,  to  the  effect  that  it  had  directed  the  con- 
'tract  to  be  canceled  and  not  performed  by  the  plaintiff,  and 
then  rested.  The  court  dismissed  the  plaintiff"s  complaint 
upon  the  ground  that  the  contract  price  was  not  the  measure 
of  damages  which  the  plaintilf  was  entitled  to  recover;  and 
inasmuch  as  there  was  no  evidence  showing  the  amount  of 
damages  that  had  been  sustained  by  the  plaintiff  by  reason  of 
*"•-  the  revocation  of  the  contract  by  the  defendant,  there 
could  be  no  recovery. 

It  will  be  observed  that  the  contract  ran  for  one  yenr.  and 
that  no  payment  was  due  until  the  contract  had  been  fully 
I)ei'for!i!ed  l>y  the  plaintiff.  It  required  the  printing  of  the 
defendant's  advertisement  in  the  plaintiff's  pulilication 
monthly  for  that  period  of  time,  and  its  cii-cul;ili(!n  among 
the  subscribers  for  the  plaintift*'s  "Vehicle  Dealer."  The 
contract  in  scune  respects  differs  from  that  of  the  ordinary 
employment  of  servants  foi'  spociiieil  tri-:iis.  but  we  see  no 
reason  why  the  rule  pertaining  to  sm-li  contracts  should  not 
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apply  and  control  in  the  disposition  of  this  contract:  Clark 
V.  Marsiglia,  1  Denio,  317,  43  Am.  Dec.  670 ;  Lord  v.  Thomas, 
64  N.  Y.  107;  Railway  Advertising  Co.  v.  Standard  R.  C.  Co., 
83  App.  Div.  191,  83  N.  Y.  Supp.  338;  affirmed,  178  N.  Y. 
570,  70  N.  E.  1108. 

In  the  case  of  Howard  v.  Daly,  61  N.  Y.  362,  19  Am.  Rep. 
285,  it  was  held  that  where  a  contract  for  future  employment 
had  been  entered  into  and  afterward  revoked  by  the  employer, 
the  remedy  of  the  employe  is  an  action  to  recover  damages  as 
for  a  breach  of  the  contract.  In  such  an  action  the  damages 
are  prima  facie  the  amount  of  the  wages  for  the  full  term, 
and  the  burden  of  proof  is  upon  the  defendant  to  show  the 
mitigation  in  damages.  While  this  rule  may  have  received 
some  criticism  in  other  jurisdictions,  it  has  steadily  been 
adhered  to  in  the  supreme  court,  and  has  recently  been 
reasserted  in  this  court  in  the  case  of  Milage  v.  "Woodward. 
186  N.  Y.  252,  78  N.  E.  873 :  See,  also,  Allen  v.  Glen  Creamery 
Co..  101  App.  Div.  306,  91  N.  Y.  Supp.  935,  and  authorities 
cited. 

Applying  this  rule  to  the  case  under  consideration,  it  is 
apparent  that  the  court  erred  in  its  conclusion  of  law,  to  thf 
eU'ect  that  there  was  no  evidence  showing  that  there  weri' 
damages  occasioned  by  the  revocation  of  the  contract  by  the 
defendant ;  for  the  contract  price  would  prima  facie  be  the 
measure  of  damages,  unless  the  defendant  should  show  the 
amount  that  should  be  deducted  therefrom  by  reason  of  its 
revocation  of  the  contract. 

In  reaching  the  result  above  indicated,  we  wish  it  under- 
stood ■*^^  that  it  is  not  our  purpose  to  extend  the  rule  beyond 
the  facts  found  in  this  case.  Nor  is  it  our  purpose  to  limit  or 
impair  the  rule  that,  in  a  breach  of  an  ordinary  contract  for 
the  manufacture  of  an  article  or  the  supplying  of  goods  or 
mercliandise,  including  that  which  is  known  as  ordinary  job 
printing,  the  damage  is  the  difference  between  the  contract 
price  and  the  cost  of  the  goods,  merchandise  or  manufactured 
article,  in  which  the  burden  of  showing  the  damages  rests  or, 
the  plaintiff.  The  distinguishing  feature  in  this  case,  as  we 
regard  it.  is  that  the  publishing  of  an  advertisement  in  a  peri- 
odical is  the  same  as  the  publishing  in  a  daily  or  weekly  news- 
paptT.  which  involves  the  investment  of  no  additional  capital 
or  the  use  of  any  material  other  than  the  ink  used  and  the 
])apcr  upon  which  it  is  printed,  and  these  articles  are  of  such 
tri\i;d  \;iliie  as  not.  in  our  judgment,  to  change  the  character 
of  the  contract  from  one  for  services  to  be  rendered. 
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The  jndj?ment  should,  therefore,  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Ciillen,   C.  J.,   Vann,  "Werner,   Willard  Bartlett,   Iliscock 
and  Chase,  JJ.,  concur. 

Judgment  reversed,  etc. 


It  i.t  not  Ncccssan/,  in  mi  Action  hy  an  EmployS  Wrongfully  Dia- 
cluirjjcd  before  tlie  exjtiration  of  his  term  of  service,  for  the  complaint 
to  allege  that  since  tlie  discharge  the  employe  has  been  unable  to 
obtain  employment  and  has  earned  nothing.  If  he  has,  or,  by  the 
exercise  of  reasonabli!  diligence  could  have,  obtained  employment,  or 
earned  wages  after  his  discharge,  these;  facts  arc  matters  of  ih  fense, 
and  must  be  established  by  the  employer:  Hamilton  v.  IjOVc.  L'l'i  Ind. 
64],  71  Am.  St.  Itcp.  384;  Fitzpatrick  Square  Bale  Ginning  Co.  v. 
McLaney,  153  Ala.  5SC,  ante,  p.  71. 

The  Measure  of  Vnmafjcs  for  the  Bcfusal  of  an  Employer  to  Permit 
his  en)|iloye  to  perform  a  contract  of  employment  is  the  stipulated 
salary,  less  the  amount  the  plaintiff  actually  earned,  or  might,  by  due 
and  reasonable  diligence,  have  earned  after  his  wrongful  dismissal: 
Olmstend  v.  Bach,  78  Md.  132.  44  Am.  St.  Rep.  273;  Hamilton  v.  Love, 
152  Ind.  C41,  71  Am.  St.  Rep.  384;  Baltimore  Baseball  Club  v.  Pickett, 
78  Md.  375,  44  Am.  St.  Rep.  204. 


PEOPLE  V.  FABIAN. 

[192  N.  Y.  443,  So  N.  E.  672.] 

ELECTION — Conviction  of   a   Felony,   What  Deemed  to  be. — 

Under  a  ct>nstitution  or  statute  depriving  a  person  of  the  right  to 
vote  if  he  has  bci'U  convicted  of  a  felony,  the  verdict  of  a  jury  does 
not  amount  to  such  conviction,  unless  judgment  has  been  entered 
tiiereon.     (p.  924.) 

Louis  A.  Cuvillier,  Daniel  F.  Cohalan,  Robert  L.  Luce, 
William  A.  ]\lcQuade,  John  J.  Freschi  and  Charles  Goldzier, 
I'or  the  apjiellaut. 

William  S.  Jackson,  attorney  general,  and  Joliu  Palmieri, 
for  the  respondent. 

•»«^'  WIIiLARD  BARTLETT,  J.  The  indictment  charaed 
the  defendant  with  the  crime  of  knowingly  voting  at  au  elec- 
tion, "not  being  (lualiiied  therefor."  The  alleized  disijualifiea- 
tion  was  based  on  the  fact  that  the  voter  hatl  ]ireviously  been 
indicted  for  burglary  in  the  first  degree,  and  upon  his  trial 
therefor  a  verdict  of  guilty  had  been  rendered  against  him, 
although  no  judgment  was  ever  entered  upon  the  verdict,  sen- 
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tenee  having  been  suspended.  The  defendant  demurred  to 
the  indictment  upon  the  ground  that  the  facts  stated  therein 
did  not  constitute  a  crime,  the  specific  basis  of  his  objection 
being  that  a  voter  has  not  been  "convicted"  within  the  mean- 
ing of  the  constitution  and  the  disqualifying  statutes  unless 
the  verdict  against  him  has  been  followed  by  a  judgment.  In 
other  words,  the  contention  in  behalf  of  the  defendant  is  that 
the  conviction  necessary  to  work  a  disqualification  is  not 
merely  a  verdict  of  conviction,  but  that  it  must  be  a  judg- 
ment of  conviction.  The  court  of  general  sessions  agreed 
with  him  in  this  respect  and  allowed  the  demurrer;  but  the 
learned  appellate  division  held  that  a  verdict  of  guilty,  alone 
and  of  itself,  is  sufficient  to  disqualify,  although  no  judgment 
is  ever  pronounced  thereon,  and  (by  a  vote  of  three  to  two) 
it  has  reversed  the  order  allowing  the  demurrer,  and  remitted 
the  case  to  the  trial  court,  there  to  be  proceeded  with  as  re- 
quired by  the  law.     The  defendant  now  comes  here. 

^'**'  Section  1  of  article  2  of  the  present  constitution  of  this 
state,  adopted  in  1894,  relates,  as  its  subtitle  indicates,  to  the 
qualification  of  voters;  and  section  2  of  the  same  article  re- 
lates to  persons  excluded  from  the  right  of  suffrage.  Two 
classes  of  persons  are  expressly  prohibited  from  voting  at  elec- 
tions by  the  very  terms  of  the  section  itself:  (1)  Those  who 
]iay  or  i-eeeive  or  offer  to  pay  or  receive  anything  as  a  con- 
sideration for  giving  or  withholding  their  votes;  and  (2)  those 
who  make  or  become  interested  in  election  bets  or  wagers. 
There  is  a  third  class  who  are  to  be  disfranchised  by  means 
of  legislative  enactments,  the  mandate  to  that  effect  being  con- 
tained in  these  words:  "The  legislature  shall  enact  laws  ex- 
eluding  from  the  right  of  suffrage  all  persons  convicted  of 
bribery  or  of  any  infamous  crime." 

The  election  law  accordingly  provides  that  "No  person  who 
has  been  convicted  of  a  felony  shall  have  the  right  to  register 
for  or  vote  at  any  election  unless  he  shall  have  been  pardoned 
and  restored  to  the  ri'jlits  of  citizenship":  Laws  1901,  c.  Gal, 
sec.  2,  subd.  10.  This  enactment  follows  the  command  im- 
posed upon  tlie  legisl.'itnre  by  the  mandatory  provision  which 
I  have  fjuoted  from  section  2  of  article  2  of  the  state  constitu- 
tion. The  statute  under  whicli  the  defendant  was  indielml  is 
section  41-1  of  tlie  Penal  Code  (as  amended  by  chapter  371  of 
the  Ln\\s  of  19()1).  Tlie  only  pdi'lion  thereof  nci-essavy  to  be 
considcTod  here  l•(^•lds  as  follows:  ''Any  ])ers()n  wlio:  1.  Know- 
ingly votos  or  offers  or  attem])ts  to  vote  at  any  election  or 
town  mcL'ting,   when  not  qualilied  ....  is  guilty  of  felony, 
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punishable  by  imprisonment  in  a  state  prison  not  less  than 
one  nor  more  than  five  years."  The  indictment  is  clearly 
^'oocl  if  the  defendant  is  to  be  deemed  to  have  been  convicted 
of  the  crime  of  buri^dary  by  reason  of  the  rendition  of  a  ver- 
dict of  ^ilty  a^'aiiist  him,  upon  which  verdict  sentence  was 
suspended  and  no  judcrment  has  ever  been  proiiouiieod.  It 
is  clearly  bad  if  he  cannot  be  deemed  convicted  within  the 
meaning  of  the  constitution,  in  the  absence  of  a  judgment 
upon  that  verdict.  This  brings  us  to  the  question  upon  which 
tlie  determination  of  the  appeal  depends:  '*"*''  What  is  the 
significance  of  the  word  "convicted"  in  section  2  of  article  2 
of  the  constitution  of  the  state  of  New  York  which  provides: 
"Tiie  legislature  shall  enact  laws  excluding  from  the  right  of 
suit' rage  all  persons  convicted  of  bribery  or  of  any  infamous 
crime"? 

When  the  existing  constitution  was  adopted  in  1894,  a  pro- 
vision contemplating  the  disfranchisement  of  convicts  was  not 
new  to  the  fundamental  law.  There  was  such  a  provision  in 
t!i«'  eon>titution  of  1822  and  also  in  the  constitution  of  184G, 
only  it  was  permi.ssive  in  form  instead  of  being  mandatory 
uiutn  the  legislature.  The  constitution  of  1822  (art.  2,  sec.  2) 
I'l-iivided  that  "laws  may  be  passed  excluding  from  the  right 
Oi  sutt'rage  persons  who  have  been,  or  may  be,  convicted  of 
infamous  crimes."  There  was  a  slight  change  of  phraseology 
in  the  constitution  of  18-lG  (art.  2.  sec.  2),  where  the  provision 
ro;;d:  "Laws  may  be  passed,  excluding  from  the  right  of  suf- 
frage all  persons  wlio  have  been  or  may  be  convicted  of 
bribery,  larceny,  or  of  any  infamous  crime."  In  one  respect, 
liowever.  all  three  constitutions  have  been  alike.  By  every 
one  the  le:^islature  has  been  authorized  to  disfraneliise  any 
person  convicted  of  infamous  ci'inie.  The  meaning  of  the 
word  "convicted,"  therefore,  at  the  time  when  it  was  intro- 
duced into  this  provision  of  the  organic  law  in  1S22  ought  to 
guide  us  to  the  true  purport  of.  the  term  as  used  to-day  in  the 
constitution  of  1894. 

Bearing  in  mintl  the  character  of  the  legislation  wiiich  the 
constitutional  provision  was  designed  to  authorize,  I  think 
the  prevailing  rule  of  the  common  law  as  to  what  sort  of  a 
fonviction  served  to  dis([ualify  a  witness  indieati's  wiiat  sort 
<'f  a  conviction  the  framers  of  the  con>titutio!i  cunteinplated 
a.s  such  as  should  cause  a  citizen  to  be  exeluded  from  the 
right  of  sull'rage.  They  were  denlinir  witli  the  (pitslion  of 
the  disiiualilication  of  vnti-rs.  Tln-y  pr(i[)(»('d  to  let  the  lecris- 
laturv  disiiualify  voters  who  IuilI  I^clii  or  should  be  convicted 
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of  any  infamous  crime.  Under  the  common  law,  witnes.ses 
who  had  been  convicted  of  infamous  crimes  were  disqualified 
from  testifying,  but  were  not  deemed  to  have  been  thus  con- 
victed ^■*^  unless  the  record  established  the  rendition  of  a 
judgment  upon  the  verdict:  People  v.  Ilerrick,  13  Johns.  82, 
7  Am.  Dee.  364 ;  People  v.  Whipple,  9  Cow.  707.  It  was  the 
judgment,  and  that  only,  which  was  received  as  the  legal  and 
conclusive  evidence  of  the  party's  guilt  for  the  purpose  of 
rendering  him  incompetent  to  testify :  Greenleaf  on  Evidence, 
sec.  375.  This  disqualification  of  witnesses  as  a  consequence 
of  crime  was  one  with  which  the  courts  at  that  day,  and  con- 
sequently the  public,  must  have  been  most  familiar,  and  it 
seems  to  me  quite  natural  that  the  members  of  the  constitu- 
tional convention  should  have  had  it  in  mind,  and  that  wlien 
they  spoke  of  "persons  convicted"  they  meant  persons  against 
whom  a  judgment  of  conviction  had  been  rendered.  It  would 
hardly  be  reasonable  to  authorize  the  disfranchisement  of  a 
voter  simply  because  a  verdict  had  been  found  against  him 
(upon  which  judgment  might  have  been  or  might  yet  be  ar- 
rested) and  yet  require  proof  that  the  verdict  had  been  fol- 
lowed by  a  judgment  in  order  to  effect  the  disqualification  of 
a  witness. 

Upon  reason,  apart  from  authority,  it  will  hardly  be  con- 
tended that  a  man  should  be  deprived  of  the  right  of  sufTrage 
by  a  less  conclusive  judicial  pronouncement  against  him  than 
is  required  to  disqualify  him  or  affect  his  credibility  as  a  wit- 
ness. The  disqualification  of  a  witness  on  the  ground  that  he 
has  been  convicted  of  crime  is  clearly  analogous  to  the  dis- 
franchisement of  a  voter  on  the  same  ground.  In  discussing 
the  rule  which  thus  renders  a  witness  incompetent  in  the  case 
of  Faunce  v.  People,  51  111.  311,  the  supreme  court  of  Illinois 
has  said:  "An  examination  of  the  adjudged  cases  in  the  vari- 
ous states  of  the  Union,  where  substantially  the  same  laws 
are  in  force,  will  show  that  it  is  not  the  commission  of  the 
crime,  nor  the  verdict  of  guilt.v,  nor  the  punishment,  nor 
the  infamous  nature  of  the  punishment,  but  the  final  judg- 
ment of  the  court  that  renders  the  culprit  incompetent.  It 
is  true  that  writers  and  judges  have  loosely  said  that  a  party 
is  convicted  on  the  finding  of  a  verdict  against  him.  It  is 
true,  in  a  sense,  that  he  has  been  convicted  by  the  jury,  but 
not  until  the  judgment  is  rendered  is  he  convicted  by  the  law; 
^"*-*  and  the  statute  only,  like  the  common  law,  refers  to  the 
conviction  imposed  by  the  law." 
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It  may  readily  be  conceded  that  the  words  "convicted"  and 
"conviction"  are  often  employed  with  reference  to  the  verdict 
in  a  criminal  case  as  distinf^uished  from  the  judGrment,  with- 
out affecting  the  validity  of  thi.s  argument  as  to  the  meaning 
of  "convicted"  in  the  constitutional  provision  under  considera- 
tion and  in  the  legislative  enactnieuts  adopted  in  pursuance 
thereof.  In  Schiffer  v.  Pruden,  G4  N.  Y.  47,  Folger,  J.,  after 
declaring  tliat  the  word  "conviction"  ordinarily  signifies  the 
finding  of  the  jury  by  a  verdict  that  the  accused  is  guilty, 
adds:  "Yet  the  word  sometimes  denotes  the  final  judgment 
of  the  court Thus  the  case  of  a  witness  rendered  in- 
competent to  testify  by  conviction  for  an  infamoiLS  crime  has 
an  analogy.  The  language  of  the  law  is  that  he  is  rendered 
incompetent  by  his  conviction  of  treason,  felony  or  crimen 
falsi ;  but  to  shut  him  from  the  witness-box  his  conviction 
must  be  shown  by  a  judgment."  Indeed,  at  the  present  day, 
and  in  the  general  statute  which  regidates  the  administration 
of  justice  in  the  criminal  courts  of  this  state,  we  find  the  word 
"conviction"  used  in  both  senses.  Instances  in  which  it  im- 
ports a  judgment  occur  in  the  Code  of  Criminal  Procedure, 
in  sections  442.  449,  519,  527  and  528,  in  each  of  which  will 
be  found  the  phrase  "judgment  of  conviction."  This  use  of 
the  term,  with  varying  meanings,  even  in  the  same  statute, 
and  extending  right  down  to  the  immediate  present,  certainly 
demon.strates  that  tliere  is  no  fixed  signification  which  the 
courts  are  bound  to  adopt,  and  leaves  us  the  utmost  freedom 
of  inquiry  as  to  what  was  intended  when  the  legislature  was 
empowered  to  disfranchise  convicted  citizens.  Is  a  verdict  of 
conviction  enough,  or  must  there  be  a  judgment  also — what 
the  Code  of  Criminal  Procedure  denominates  a  judgment  of 
conviction  1 

I  think  this  question  is  correctly  answered  in  the  dissenting 
opinion  of  Mr.  Justice  John  Proctor  Clarice,  in  the  appellate 
division,  by  his  statement  that  "where  disabilities,  disqu.iliiica- 
tions  and  forfeitures  are  to  follow  upon  a  conviction,  *•"''*  in 
tlie  eye  of  the  law,  it  is  that  condition  which  is  evidctjnMl  by 
sentence  and  judgment;  and  that  \\1  re  sentence  is  sus]);'ntled, 
and  so  the  direct  conseciuenees  of  line  and  inii)risi>iii.:i'iit  are 
suspended  or  postponed  temporarily  or  indefinit(>l\",  so,  also, 
the  indirect  consequences  are  likewise  postponed." 

Authorities  are  not  wanting  in  support  of  this  view. 

In  Connnonwealtli  v.  Lockwood.  KJ'J  Mass.  ;j2:].  2  Am.  Pep. 
GW.  it  was  licld  that  the  constitutional  power  of  the  govt-rnor 
to  panlon  "bci'ure  conviction"'  cuuld  be  exercised  ai'lcr  a  ver- 
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diet  of  guilty  and  before  sentence.  This  was  on  the  ground, 
as  stated  in  the  opinion  of  Mr.  Justice  Gray,  that  "the  or- 
dinary legal  meaning  of  'conviction,'  when  used  to  designate 
a  particular  stage  of  a  criminal  prosecution  triable  by  a  jury, 
is  the  confession  of  the  accused  in  open  court,  or  the  verdict 
returned  against  him  by  the  jury,  which  ascertains  and  pub- 
lishes the  fact  of  his  guilt;  while  'judgment'  or  'sentence' 
is  the  appropriate  word  to  denote  the  action  of  the  court  be- 
fore which  the  trial  is  had,  declaring  the  consequences  to  the 
convict  of  the  fact  thus  ascertained."  But  the  same  learned 
judge  further  on  in  his  opinion  calls  attention  to  the  broader 
meaning  which  attaches  to  the  term  when  it  is  employed  for 
disqualifying  purposes,  precisely  as  it  seems  to  me  the  word 
"convicted"  is  employed  in  the  constitutional  provision  and 
legislation  before  us  in  the  present  case.  He  says:  "When, 
indeed,  the  word  'conviction'  is  used  to  describe  the  effect  of 
tlie  guilt  of  the  accused  as  judicially  proved  in  one  case,  when 
pleaded  or  given  in  evidence  in  another,  it  is  sometimes  used 
in  a  more  comprehensive  sense,  including  the  judgment  of  the 
court  upon  the  verdict  or  confession  of  guilt ;  as,  for  instance, 
in  spealdng  of  the  plea  of  autrefois  convict,  or  of  the  effect  of 
guilt,  as  judicially  ascertained,  as  a  disqualification  of  the 
convict.  And  it  might  be  held  to  have  the  same  meaning  in 
the  somewhat  analogous  case  in  which  the  constitution  pro- 
vides that  'no  person  shall  ever  be  admitted  to  hold  a  seat  in 
the  legislature  or  any  office  of  trust  or  importance  under  the 
government  of  this  commonwealth,  who  shall  in  due  course  of 
law  have  been  convicted  ''•^^  of  bribery  or  corruption  in  ob- 
taining an  election  or  appointment':  Const.  IMass.,  c.  6,  art.  2. 
See  Case  of  Falmouth.  :\Iass.  Election  Cases,  ed.  1853.  203." 

Here  we  have  a  judicial  intimation  of  much  weight  to  the 
efiect  that  a  constitutional  disqualification  dependent  upon  an 
oflicer  having  been  convicted  of  bribery  or  corruption  in  pro- 
curing his  ollice  contemplates  "the  judgment  of  the  court 
upon  tlie  verdict  or  confession  of  guilt."  There  are  other 
Ma--.saehusetts  cases  in  which  the  term  "conviction"  as  used 
in  statutes  has  been  held  to  imply  a  judgment  and  sentence 
following  the  verdict.  In  Commonwealth  v.  Kiley,  150  Mass. 
325.  23  X.  E.  55.  it  is  said  to  be  very  frequently  used  with  this 
imnlii-ation  in  the  statutes  of  jNIassachusetts.  There  the  act 
of  the  legislature  under  consideration  provided  that  the  con- 
viction l)y  a  court  of  competent  jurisdiction  of  a  person 
licensed  to  sell  intoxicating  liquors  should  in  itself  make  his 
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licen.se  void.  "We  are  of  opinion,"  said  Mr.  Ju.stice  Knowl- 
ton,  "that  nothing  loss  than  a  final  judgment,  conclusively 
establishing  guilt,  will  .satisfy  the  meaning  of  the  word  'con- 
viction' as  here  used.  At  any  time  before  the  final  judgment 
of  the  court  a  motion  in  arrest  of  judgment  may  be  made,  or 
I'le  verdict  may  be  set  aside  upon  a  motion  for  a  new  trial,  on 
tlie  ground  of  newly  discovered  evidence,  or  for  other  good 
cause ;  and,  upon  further  proceedings,  it  may  turn  out  that  the 
defendant  is  not  guilty."  Accordingly,  it  was  held  that  inas- 
much as  the  verdict  of  the  jury  had  not  been  followed  by  a 
judgment,  the  defendant  had  not  been  convicted  within  the 
meaning  of  the  statute,  so  as  to  invalidate  his  license.  So  it 
had  ])reviously  been  held  in  Commonwealth  v.  Gorham,  99 
Ma.ss.  420,  that  a  judgment  was  necessary  to  constitute  a  con- 
viction sought  to  be  proven  to  alToijt  the  credibility  of  a  wit- 
ness, under  a  statute  providing  that  a  conviction  of  crime 
might  be  shown  for  tluit  purpose. 

"All  persons  convicted  of  any  felony"  are  prohibited  from 
voting  in  Texas,  both  by  statute  and  the  constitution  of  that 
state.  The  word  "convicted"  as  thus  used  means  "that  a 
judgment  of  final  condemnation  has  been  pronounced  against 
•'"•-  the  accused ":  Gallagher  v.  State,  10  Tex.  App.  4G9. 

As  to  the  numerous  cases  cited  in  the  briefs  of  both  parties 
to  tile  present  appeal,  in  which  the  words  "conviction"  and 
"convicted"  are  dii'ferently  defined,  it  may  be  said  generally 
that  wliere  the  context  of  the  statute  refers  to  the  successive 
steps  in  a  criminal  case,  or  any  })artieular  stage  of  such  a 
j>ro.sevution  as  distinguished  from  the  others,  these  words 
ai)pl\-  simply  and  solely  to  the  verdict  of  guilty;  but  where 
the  !'i  lerenee  is  to  the  ascertainment  of  guilt  in  another  pro- 
eeediiiLT  in  its  bearing  upon  the  status  or  right  of  the  indi- 
vidnal  m  a  subsequent  case,  then  a  broader  meaning  attaches 
to  the  expres.sions,  and  a  "conviction"  is  not  established  or  a 
l)ersou  deemed  to  have  been  "convicted"  unless  it  is  shown 
that  a  judgment  has  been  pronounced  upon  the  verdict. 

The  case  which  goes  furthest  in  support  of  the  position  of 
the  I'esnondents  is  United  States  v.  Waikinds,  7  Saw.  85.  6 
Fed.  lai',  but  even  there  tlie  discussion  oi  the  question  which 
arises  lu're  was  not  material  to  the  decision,  for  a  judunient 
had  actually  been  pronounced  against  the  defendant  after  the 
verdict.  The  defendant  was  imlicted  under  s<'ction  .j.lll  of 
the  l\evi>:ed  Statutes  of  the  United  States  for  voliim'  at  an 
election  for  a   representative  in  Congress   without   having   a 
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lawful  right  to  do  so.  The  constitution  of  the  state  of  Ore- 
gon declares  that  "the  privilege  of  an  elector  shall  be  for- 
feited by  a  conviction  of  any  crime  which  is  punishable  by 
imprisonment  in  the  penitentiary."  The  defendant  had  pre- 
viously been  indicted  and  tried  in  a  state  court  for  an  assault 
with  a  dangerous  weapon,  which  crime  was  punishable  by  im^ 
prisonment  in  the  penitentiary,  or  by  a  fine,  in  the  discretion 
of  the  court.  He  had  pleaded  guilty  and  was  sentenced  to 
pay  a  fine.  It  was  contended  that  inasmuch  as  he  was  only 
fined  instead  of  being  sentenced  to  imprisonment  in  a  peniten- 
tiary, there  was  no  such  conviction  as  to  disfranchise  him  un- 
der the  constitutional  provision  which  has  been  quoted.  The 
circuit  court  of  the  United  States,  nevertheless,  held  that  the 
test  of  disqualification  was  whether  the  crime  of  which  the 
"*^^  defendant  had  been  found  guilty  was  punishable  by  im- 
prisonment in  the  penitentiary,  and  that  the  liability  to  such 
punishment,  and  not  the  punishment  actually  inflicted,  was 
the  circumstance  which  controlled  the  effect  of  the  conviction. 
In  the  opinion  of  Deady,  J.,  there  is  an  elaborate  discussion  of 
the  question  whether  the  conviction  of  a  crime  includes  the 
judgment  or  sentence  of  the  court  imposing  the  punishment 
prescribed  therefor,  and  this  view  is  pronounced  by  the 
learned  judge  to  be  ''altogether  a  mistake."  That  the  con- 
sideration of  that  question,  however,  was  wholly  unnecessary 
appears  from  the  following  statement  near  the  close  of  the 
opinion:  "Even  if  it  were  conceded  that  the  term  'conviction' 
is  used  in  the  constitution  in  the  sense  of  or  so  as  to  include 
the  sentence  of  the  court,  still  the  conclusion  would  be  the 
same.  It  would  nevertheless  be  true  that  the  defendant  was 
convicted  of  and  sentenced  for  a  crime  which  Avas  then  pun- 
isliable  by  law  by  imprisonment  in  the  penitentiary."  This 
conclusion  rendered  it  of  no  consequence  what  view  the  court 
might  have  taken  of  the  case  if  there  had  been  no  sentence 
at  all. 

For  the  reasons  which  have  been  given  I  think  that  the 
duty  to  disfranchise  a  person  convicted  of  bribery  or  any  in- 
famous crime  imposed  by  the  constitution  upon  the  legisla- 
ture authorizes  such  disfranchisement  only  upon  a  conviction 
in  the  inore  comprehensive  sense  of  that  term — that  is  to  say, 
upon  a  judgment  based  on  a  verdict  of  guilty — and  that  a  per- 
son is  not  convicted  within  the  meaning  of  the  constitution 
or  the  statutes  enacted  in  pnrsuance  tliereof  against  whom 
sentence  has  been  suspended  after  verdict.  It  follows  that 
the  order  of  the  appellate  division  slionld  be  reversed  and  the 
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judgment  of  the  court  of  general  sessions  allowing  the  de- 
murrer to  the  indictment  should  be  affirmed. 

Cullen,  C.  J.,  Ilaight,  Vann,  "Werner,  Hiscock  and  Chase, 
JJ.,  concur. 

Ordered  accordingly. 


One  is  "Convicted"  who  has  pleaded  guilty  and  been  found  guilty 
by  a  jury,  although  sentence  has  not  been  pronounced:  Quintard  v. 
Knoedler,  5.3  Conn.  485,  55  Am.  Rep.  149.  But  see  Blaufus  v.  People, 
61)  N.  y.  107,  25  Am.  Kep.  148.  And  a  pardon  granted  after  verdict 
and  judgment,  but  pending  appeal,  is  valid  under  a  statute  author- 
izing the  governor  to  grant  pardons  "after  conviction":  State  v. 
Alexander,  76  N.  C.  231,  22  Am.  Eep.  675;  Commonwealth  v.  Lockwood, 
109  Mass.  323,  12  Am.  Eep.  699.  If  a  public  oflicer  is  convicted  of 
a  felony  and  sentenced  upon  such  conviction,  the  effect  of  tlie  judg- 
ment as  terminating  his  title  to  the  office  is  not  avoided  by  his  prose- 
cuting an  appeal  and  obtainitig  from  the  trial  judge  a  certificate  of 
probable  cause:  McKaunay  v.  llorton,  151  Cal.  711,  121  Am.  St.  Eep. 
146. 


KORN  V.   CAMPBELL. 

[192  N.  Y.  490,  85  N.  E.  687.] 

COVENANT,  Restrictive,  Wlien  cannot  be  Enforced. — If  a  con- 

ve3'ance  is  made  of  a  whole  tract  of  land  containing  a  covenant  re- 
stricting the  use  of  the  property  to  residence  purposes,  but  the  grantor 
does  not  own  any  other  land  in  the  neighborhood,  and  the  property  is 
subsequently  divided  into  numerous  lots,  conveyances  of  which  are 
made  without  containing  any  restrictive  conditions,  none  of  the 
grantees  of  such  lota  cau  maintain  any  suit  against  anotlier  grantee 
to  jirevent  the  use  of  the  j)roperty  for  the  purposes  forbi<Men  by  the 
covenant.  Xo  one  can  enforce  such  covenant  who  does  not  claim  un- 
iler  tl;c  original  grantor  with  respect  to  some  land  intended  to  be  bene- 
fited by  the   covenant,     (p.  929.) 

Louis  ^larshall,  Albert  T.  Scharps  and  James  Frank,  for 
the  appellant. 

David  B.  Ogdcn,  for  the  respondent. 

4»-  WEKXER,  J.  The  plaintiff  and  the  defendant  are  the 
respective  owners  of  lands  which  adjoin  each  other,  the  titles 
to  which  wore  derived  from  a  common  source.  The  defend- 
ant's lot  is  on  the  northwest  corner  of  Madison  avenue  and 
Seventy-third  street,  in  the  borough  of  ^lanhattan.  city  of 
New  York,  having  a  frontage  of  eighteen  (18)  feet  on  the 
street,  and  a  length  of  eighty  (SO)  feet  on  the  avenue.  The 
plaintiff's  lot  is  on  the  avenue  imnuxliately  north  of  thr  de- 
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fendant's  and  lias  a  frontage  of  twenty-two  (22)  feet  and 
two  (2)  inches,  with  a  depth  of  ninety-two  (92)  feet.  Each 
of  these  lots  has  upon  it  the  typical  dwelling-house  character- 
istic of  that  section  of  the  city. 

This  action  is  brought  to  restrain  the  defendant  from  mak- 
ing alterations  in  the  building  upon  his  lot  which  are  designed 
to  render  it  convenient  and  suitable  for  certain  business  pur- 
poses, and  the  plaintiff  predicates  his  right  to  this  relief  upon 
a  restrictive  covenant  which,  among  other  things,  recites  that 
the  premises  out  of  which  the  respective  lots  of  the  plaintiff 
and  the  defendant  have  been  carved  shall  "be  used  for  the 
erection  of  first-class  private  residences  only." 

The  question  is  whether  that  covenant  can  be  enforced  by 
the  plaintilf  against  the  defendant.  At  special  term  it  was 
held  that  it  could.  At  the  appellate  division  a  contrary 
"^^^  decision  was  reached,  although  by  a  divided  court,  and 
the  case  is  now  before  this  court  upon  plaintiff's  appeal. 

Since  everything  depends  upon  the  history  of  the  titles  and 
the  covenant  referred  to,  a  short  statement  of  the  salient  facts 
is  necessary  to  a  proper  understanding  of  the  precise  ques- 
tion involved.  On  the  tenth  day  of  August,  1870,  James 
Lenox  conveyed  to  William  Lalor  a  plot  of  land  which  had  a 
frontage  of  one  hundred  and  two  feet  and  two  inches  on  the 
west  side  of  ]Madison  avenue,  and  a  frontage  of  one  hundred 
and  ninety-five  feet  on  the  north  side  of  Seventy-third  street. 
The  deed  by  which  this  conveyance  was  made  contained  the 
covenant  above  referred  to.  This  covenant,  after  prohibiting 
upon  these  premises  many  noxious  and  objectionable  trades, 
occupations  and  structures,  provided  that  the  grantee  "will 
use  or  sufi'er  the  said  premises  to  be  used  for  the  erection  of 
iirst-class  private  residences  only."  So  far  as  the  record  dis- 
closes, Lenox  owned  no  other  lands  in  that  immediate  neigh- 
borhood, anel  the  lots  now  owned  by  the  parties  to  this  action 
are  embraeed  in  tlie  tract  thus  conveyed.  On  the  twelfth  day 
of  August,  1870,  Lalor  and  wife  conveyed  to  James  H.  Cole- 
man an  undivided  one-third  interest  in  the  tract  of  land  above 
des'/ribed.  Init  the  deed  contni-ied  no  reference  to  the  cove- 
nant set  forth  in  the  deed  from  Lenox  to  Lnlor.  On  July 
1,  IbTl.  Lalor  and  Coleman,  with  their  resinetive  wives,  con- 
veyed the  whole  tract  to  Jjinies  E.  Coburn  by  a  full  covenant 
warranty  deed,  which  referred  to  the  covenant  in  the  deed 
from  Lenox  to  Lalor  as  follows:  "Subject  to  the  conditions, 
covenants  and  restrictions  ag::in:-t  nuisances  and  buildings 
contained  in  deed  of  James  Lenox  of  the  above-described  prem- 
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ises."  Coincident  with  the  delivery  of  this  deed  to  Coburn, 
he  executed  to  the  North  American  Life  Insurance  Company 
eleven  separate  mortgages,  one  upon  each  of  eleven  lots  into 
which  he  had  divided  the  whole  tract  thus  derived  from  Lalor 
and  Coleman.  Neither  of  these  mortgages  contained  any  ref- 
erence to  the  restrictive  covenant  in  the  deed  from  Lenox. 
Upon  these  eleven  lots  Coburn  erected  private  dwelling-houses, 
which  were  disposed  of  to  '*^"*  various  persons  by  deeds  in 
which  there  was  no  mention  of  that  covenant.  In  187U  the 
mortgages  given  by  Coburn  to  the  insurance  company  were 
foreclosed.  The  premises  now  owned  by  the  plaintilf  then 
belonged  to  ^Liry  H.  ]\Ioore,  and  title  to  the  lot  now  owned  by 
the  defendant  was  then  in  Artemas  H.  Holmes,  both  of  tlicse 
grantees  holding  under  deeds  subsequent  in  date  to  the  mort- 
gage above  referred  to,  and  both  having  derived  their  titles 
through  Coburn  by  deeds  which  did  not  refer  to  the  restric- 
tive covenant  in  the  original  deed  from  Lenox.  Thus  stood 
the  titles  to  the  premises  now  owned  by  the  plaintiff  and  the 
defendant,  respectively,  when  the  mortgages  to  the  insurance 
company  were  foreclosed  in  1879,  and  the  premises  were  sold 
under  referee's  deeds  which  embodied  no  part  of  the  restric- 
tive covenant  and  made  no  reference  thereto.  The  plaintiff's 
lot  was  bid  in  by  Gustav  Cottlieil,  and  the  defendant's  lot  by 
Artemas  II.  Holmes,  who  was  then  the  owner  of  the  eriuity 
of  redemption.  From  that  time  down  to  the  conveyance  to 
the  plaintiff,  the  title  to  his  lot  passed  by  mesne  conveyances 
in  the  form  of  full  covonant  warrant}^  deeds,  none  of  which 
referi-ed  to  the  restrictive  covenant  in  the  deed  from  Lenox; 
and  the  title  to  tlie  defendant's  lot  passed  by  similar  convey- 
aiiees,  with  a  sinple  exception  in  1887,  when  Jacob  B.  Tallnian 
became  tlie  owner  thereof  under  a  deed,  "subject  to  the  cove- 
nant against  nuisances,  and  as  to  buil(lin<is  contained  in  a 
certain  deed  made  by  James  Lenox  to  Vv'illiam  Lalor.  dated 
the  tenth  day  of  August.  1870.  and  reeordetl  in  the  ofliee  oL' 
the  rcuisfer  aforesaid  in  liber  1154  of  Conveyances,  patre  253. 
August  10,  1870." 

There  has  been  much  judicial  writing  upon  tlie  siilijeet  of 
restrictive  covenants,  and  as  may  bo  anticipated  from  the  very 
nature  of  the  topic,  the  cases  abound  in  tine  ami  subtle  dis- 
tinctions wliich  have  l)een  invented  either  to  overcome  the 
rigor  of  the  connnon  law  in  eoni'ts  of  etjuiijihh^  cognizance,  or 
to  a(la])t  the  settled  foi-ms  of  relief  to  tit  special  cas.s.  Tliere 
are  many  decision.s  upon  tliis  br;!iich  of  th.e  law  whicli  appear 
to  be  in    hopeless  eontlict    with  eacli    other,   but   wliicli    are 
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495  easily  reconcilable  when  their  peculiar  circumstances  are 
understood.  We  shall  make  no  attempt  to  analyze  the  deci- 
sions, for  we  think  the  case  is  plainly  outside  of  any  rule 
under  which  restrictive  covenants  can  be  enforced.  For  the 
particular  purposes  of  this  case  such  covenants  may  be  broadly 
divided  into  three  classes.  In  the  first  class  may  be  placed 
those  which  are  entered  into  with  the  design  to  carry  out  a 
general  scheme  for  the  improvement  or  development  of  real 
property.  This  class  embraces  all  the  various  plans,  generally 
denominated  in  the  English  cases  as  building  schemes,  under 
which  an  owner  of  a  large  plot  or  tract  of  land  divides  it  into 
building  lots  to  be  sold  to  different  purchasers  for  separate 
occupancy,  by  deeds  which  contain  uniform  covenants  restrict- 
ing the  use  which  the  several  grantees  may  make  of  their 
premises.  In  such  cases  the  covenant  is  enforceable  by  any 
grantee  as  against  any  other  upon  the  theory  that  there  is  a 
mutuality  of  covenant  and  consideration  which  binds  each, 
and  gives  to  each  the  appropriate  remedy.  Such  covenants 
are  entered  into  by  the  grantees  for  their  mutual  protection 
and  benefit,  and  the  consideration  therefor  lies  in  the  fact 
that  the  diminution  in  the  value  of  a  lot  burdened  with  re- 
strictions is  partly  or  wholly  offset  by  the  enhancement  in 
its  value  due  to  similar  restrictions  upon  all  the  other  lots  in 
the  same  tract.  Illustrations  of  this  class  may  be  found  in 
De  Gray  v.  Monmouth  Beach  Club  House  Co.,  50  N.  J.  Eq. 
329,  24  Atl.  388;  Parker  v.  Nightingale,  88  Mass.  341,  83  Am. 
Dec.  632 ;  Nottingham  P.  B.  &  T.  Co.  v.  Butler,  L.  R.  15  Q.  B. 
D.  261,  and  Barrow  v.  Richard,  8  Paige,  351,  35  Am.  Dec.  713. 

The  second  class  embraces  those  cases  in  which  the  grantor 
exacts  the  covenant  from  his  grantee,  presumptively  or  actu- 
ally, for  the  benefit  and  protection  of  contiguous  or  neighbor- 
ing lands  which  the  former  retains.  In  such  cases  the 
grantees,  if  there  are  more  than  one,  cannot  enforce  the  cove- 
nant as  against  each  other,  although  the  grantor,  and  his  as- 
signs of  the  property  benefited,  may  enforce  it  against  either 
or  all  of  the  grantees  of  the  property  burdened  with  the  cove- 
nant. In  this  class  are  the  leading  case  of  Tulk  v.  jMoxhay, 
2  Phill.  '»»«  Ch.  774,  and  Whitney  v.  Union  Ry.  Co.,  11  Gray, 
850,  71  Am.  Dec.  715.  Seymour  v.  McDonald,  4  Sand.  Ch.  502, 
and  Ecjuitable  Life  Assur.  Soc.  v.  Brennan,  148  N.  Y.  G61,  43 
N.  E.  173. 

Tlien  there  is  a  third  class,  where  there  are  mutual  cove- 
nants l)et\veen  owners  of  adjoining  lands  in  which  the  re- 
strictions placed  upon  each  produce  a  corresponding  benefit 
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to  the  other,  and  in  such  a  case,  of  course,  either  party  or  hi.s 
assif^ns  may  invoke  e<iuitable  aid  to  restrain  a  violation  of  the 
covenant:  Trustees  of  Columbia  College  v.  Lynch,  70  N.  Y. 
440.  26  Am.  Rep.  615. 

We  think  the  case  at  bar  does  not  fall  within  either  of  the 
three  classes  referred  to.  Obviously,  it  is  not  in  the  first  class 
relating  to  a  division  of  land  into  lots  conveyed  by  separate 
deeds  containing  covenants  entered  into  by  each  of  the  gran- 
t<'es.  licnox  conveyed  the  whole  plot  to  Lalor.  Tliat  convey- 
ance, it  is  true,  was  made  subject  to  the  restrictive  covenant, 
but  there  is  no  evidence  that  the  land  was  to  be  divided,  and 
Lalor  was  under  no  obligation  to  divide  it.  The  covenant  was 
purely  for  the  benefit  of  Lenox,  or  his  remaining  lands,  if  he 
had  any.  In  no  aspect  of  the  case  could  the  covenant  be  said 
to  liavo  benclited  any  part  of  the  land  burdened  by  it.  That 
laiul  all  belonged  to  Lalor.  It  was  all  in  one  piece  and  it  was 
all  covered  by  the  same  restrictions.  The  same  conditions 
I>rovailed  when  Lalor  conveyed  an  undivided  one-third  inter- 
est in  tlie  land  to  Coleman.  The  latter  took  with  notice  of 
tlie  eovi'iiant  in  the  deed  from  Lenox  to  Lalor,  and,  assuming 
that  it  was  not  merely  a  dry  personal  covenant,  Lenox  could 
have  enforced  it  against  Coleman  as  well  as  against  Lalor. 
AViien  Lalor  and  Coleman  conveyed  to  Coburn.  subject  to  the 
covenant  in  the  deed  from  Lenox  to  Lalor,  the  land  was  still 
in  a  single  piece,  and  Coburn,  the  absolute  owner  of  it,  was 
free  to  do  with  it  as  he  pleased  except  as  against  Lenox,  the 
original  covenantee,  or  those  who  stood  in  his  shoes.  At  this 
juncture  in  the  history  of  the  title  there  was  for  the  first  time 
a  division  of  the  ])ropcrty.  Eleven  separate  lots  were  mort- 
gaged by  Coburn  to  the  insurance  company,  but  none  of  the 
mortgaucs  embodied  any  part  of  the  '*"''  restrictive  covenant. 
or  contained  any  reference  thereto.  "When  the  separate  lots 
W(  re  tiiereaflrr  conveyed  to  ditVerent  grantees  there  was  no 
mention  of  tlie  covenant,  and  when  the  mortL^ages  v/cre  sub- 
set lucntly  foreclosed,  the  referee's  deeds  were  qualiiied  by  no 
restrictions.  Upon  these  facts  we  cannot  nssont  to  the  con- 
tention of  the  learned  counsel  for  the  plaintill'  that  Lenox  was 
the  common  grantor  of  tlie  jiarties  to  this  action;  tliat  the 
Covenant  was  exacted  by  Lenox  because  ihe  projierty  was  to 
bo  divided  into  lots,  and  that  it  was  taken  not  for  his  own 
beneiit  hut  to  protect  those  wlio  might  later  beconie  the  sep- 
arate owners  of  parts  of  tlie  tract.  l'>y  tl;e  inevitalile  locrir' 
of  tlie  transaction  Coburn  becann^  tlu'  ccininon  'jTantor  of  tlii'' 
parties,      llaviu'.:  the  title  to  the  whole  of  the  land,  he  had  thj 
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right  to  do  with  it  as  he  pleased,  except  as  against  Lenox  and 
his  assigns.  Coburn  decided  to  divide  the  property  and  to 
sell  it  without  restrictions,  and  he  carried  his  resolution  into 
effect.  Neither  the  plaintiff  nor  the  defendant  have  any  dif- 
ferent title  than  that  which  they  derived  through  the  un- 
restricted deeds  from  Coburn.  The  original  covenant,  which 
may  be  good  in  favor  of  Lenox  or  his  assigns  as  against  any 
grantee  of  Coburn  in  this  tract,  is  not  enforceable  as  between 
such  grantees. 

It  is  equally  clear  that  the  plaintiff  has  not  brought  his  case 
Avithin  the  second  class  mentioned.  It  might  be  within  that 
class  if  the  plaintiff  were  in  court  representing  Lenox.  In 
that  event  the  question  would  arise  whether  the  covenant  was 
one  purely  personal  to  Lenox,  and,  if  so,  whether  it  would  be 
enforceable  at  all,  or  whether  it  was  made  for  the  benefit  of 
laud  retained  by  Lenox  when  he  sold  to  Lalor,  but  afterward 
conveyed  to  the  plaintiff.  But  that  is  not  the  situation.  The 
plaintiff'  represents  Coburn,  the  covenantor.  He  stands  for 
the  land  burdened  and  not  for  any  land  benefited  by  the 
covenant.  And  in  that  regard  the  plaintiff  and  the  defend- 
ant are  upon  precisely  the  same  footing  with  reference  to  the 
original  covenant.  Neither  is  under  any  covenant  obligation 
to  the  other,  although  both  may  possibly  be  bound  to  the 
original  covenantor.  In  other  words,  the  case  can  only  be 
40S  brought  into  the  second  class  by  a  plaintiff  who  acquired 
the  title  of  Lenox  to  lands  for  the  benefit  of  which  the  cove- 
nant was  made. 

It  is  plain,  also,  that  the  case  is  not  within  the  third  class 
referred  to.  That  class  includes  only  those  cases  in  v/hieh 
the  owners  of  adjoining  or  contiguous  lands  enter  into  mutual 
covenants  containing  restrictions  by  which  each  is  burdened 
for  the  benelit  of  the  other.  It  is  not  even  claimed  that  the 
plaintiff  comes  within  this  rule,  and  we  have  referred  to  it 
solely  for  the  purpose  of  demonstrating  that  the  plaintiff  is 
not  within  either  of  the  three  general  rules  under  which  such 
covenants  may  be  enforced.  We  do  not  mean  to  intimate  that 
special  circumstances  may  not  exist  in  which  a  case  not  within 
the  three  classes  above  referred  to  may  present  coijsideralions 
which  would  justify  the  enforcement  of  such  a  covenant 
in  a  court  of  equity.  It  is  enougli  to  say  tliat  no  such  cir- 
cumstances api)ear  in  the  case  at  bar.  We  have  used  the 
foregoing  cla^isilication  as  a  brief  and  convenient  method  of 
showing  that  all  the  authorities  relied  upon  by  tlie  plaintiff  fall 
within  one  or  the  other  of  these  divisions,  and  that  he  is  not 
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within  either  of  them.  We  might  have  stopped,  indeed,  with 
the  discussion  of  the  first  class,  for  the  plaintiff's  whole  posi- 
tion rests  upon  the  assertion  that  when  Lenox  took  the  cove- 
nant from  Lalor  it  was  contemplated  that  the  property  should 
be  divided  into  lots,  and,  as  it  does  not  appear  that  Lenox 
retained  any  lands  to  be  benefited  by  the  covenant,  it  must 
have  been  made  for  the  mutual  benefit  of  subsequent  owners. 
We  have  shown  wliy  this  [)osition  is  not  tenable  upon  thi; 
facts  presented  by  the  record,  and  we  think  the  order  of  the 
appellate  division  should  be  affirmed,  with  costs. 

Cullen,  C.  J..  Haight,  Vann,  Willard  Bartlett,  Iliscock  and 
Chase,  JJ.,  concur. 

Order  afiirined. 


Conditions  and  Bestrictions  in  Drrdf:  arc  rliscusserl  as  to  thoir  validity 
in  tlic  note  to  Wakefield  v.  Van  Tassel],  9.t  Am.  St.  Rep.  1214;  those 
restrictions  pertaining  to  building;  will  be  found  discussed  on  pages 
219-1^21  of  this  note.  The  liability  of  a  grantee  on  covenants  and 
conditions  in  the  deed  is  considered  in  the  note  to  Dawson  v.  West- 
ern Maryland  R.  R.  Co.,  126  Am.  St.  Rep.  348;  and  covenants  that 
run  with  the  land  are  considered  in  the  note  to  Geiszler  v.  De  Graaf, 
82  Am.   St.  Rep.  C64. 

The  Bight  of  Grantees  from  the  common  grantor  to  enforce,  inter  se, 
covenants  against  the  sale  of  liquor,  entered  into  by  each  with  the 
grantor,  is  confined  to  cases  where  there  has  been  proof  of  a  general 
plan  or  scheme  for  the  improvement  of  the  property  and  its  conse- 
quent benefit,  and  the  covenant  has  been  entered  into  as  part  of  a  gen- 
eral plan  to  be  exacted  from  all  [tureiiasers,  and  to  be  for  the  benefit 
of  each  purchaser,  and  the  party  has  bought  with  reference  to  such 
general  plan  or  scheme,  and  the  covenant  lias  entered  into  the  ccnsid- 
eration  of  bis  purchase:  Judd  v.  Robinson,  41  Colo.  222,  124  Am.  St. 
Rep.  128. 


PEOPLE  V.  BLOOM. 

[193  N.  Y.  1,  S5  X.  E.  824.] 

PHYSICIAN — Disclosure  of  Privileged  Communication. — The 
purpose  of  a  statute  which  forbids  a  physician  to  disclose  informa- 
tion acquired  in  attending  a  patient  is  to  prevent  tiie  di^clos-iire  of 
delicate  and  confidential  matters  that  miglit  humiliate  the  patient 
in  liis  lifetime  and  ilisi^race  his  memory  after  tleath.  so  as  to  enable 
him  to  consult  a  physician  in  safety,  knowing  that  his  lijis  will  be 
sealed  by   the   law   until   he   himself   ictr.oves   the   seal.      (['.   '.^?~ .) 

PHYSICIAN — Waiver  by  Patient  of  Privileged  Communication. 
Whethrr  tlie  wan'cr  ot  a  coinmunication  tn  a  jiaysuNan  is  l.y  tlie 
atTiriiiative  action  of  the  jiatient  in  callii.i;  forth  tiw  |irivik-u.  d  tes- 
timony, or  by  his  negative   action  in    not   prevent i::g   tiir   otli'.r   pa;';y 
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from  calling  it  forth,  the  logical  effect  is  to  deprive  the  statute  for- 
bidding such  disclosures  of  all  further  power  of  protection,  (p.  938.) 
PHYSICIAN — Waiver  by  Patient  of  Privileged  Communica- 
tion.— A  plaintiff  who  fails  to  object  to  the  testimony  of  his  physi- 
cian on  a  trial  for  personal  injuries  waives  his  right  to  object  to  the 
same  testimony  on  his  subsequent  prosecution  for  perjury,     (p.  938.) 

D.  Cady  Herrick  and  Charles  L.  Cohn,  for  the  appellant. 

William  Travers  Jerome,  district  attorney,  and  Robert  C. 
Taylor,  for  the  respondent. 

2  VANN,  J.  On  the  21st  of  December,  1905,  the  defend- 
ant was  convicted  of  the  crime  of  perjury,  alleged  to  have 
been  committed  under  the  following  circumstances:  On  the 
3d  of  Januai'y,  1905,  he  was  sworn  as  a  witness  in  his  own 
behalf  upon  the  trial  of  an  action  brought  by  him  against 
the  ^Metropolitan  Street  Railway  Company  to  recover  dam- 
ages which  he  alleged  he  had  sustained  through  its  negligence. 
lie  testified,  in  substance,  that  on  the  9th  of  December,  1901, 
he  was  a  passenger  on  a  car  of  said  railway  company,  and 
when  it  reached  the  point  where  he  wished  to  alight,  he  noti- 
fied the  conductor,  and  the  car  came  to  a  full  stop.  As  he 
was  getting  off,  with  one  foot  on  the  step  of  the  rear  plat- 
form and  one  ^  hand  on  the  handle,  he  put  his  other  foot 
on  the  pavement,  when  the  car  suddenly  started,  he  Avas 
thrown  to  the  ground,  dragged  a  short  distance,  and  severely 
injured.  Prior  to  this  accident  his  health  and  physical  con- 
dition had  been  perfect,  and  there  was  no  trouble  with  his 
left  arm  or  his  right  leg,  both  of  which  were  in  perfect  con- 
dition. He  had  never  sufTered  from  paralysis  and  had  never 
carried  a  cane.  Eight  after  the  accident  his  left  arm  and  his 
right  leg  became  paralyzed,  so  that  for  a  long  time  he  could 
not  use  tlicm.  and  while  his  leg  had  improved  a  little  at  the 
time  of  the  trial  his  arm  was  still  so  that  he  could  not  use  it 
at  all.  Ilis  mouth  also  had  become  twisted  and  distorted. 
All  this  evidence  was  material  to  the  issue  in  that  action. 

During  that  trial  four  physicians  were  sworn  for  the  rail- 
way company,  and  no  objection  being  nuule  by  lUoom  or  his 
counsel,  testified  that  prior  ^o  December  9,  1901,  they  had 
treated  him  professionally,  ajul  that  some  of  the  occasions 
were  but  a  few  weeks  before  the  accident;  that  he  was  then 
siiftV'i'ing  from  total  pa.i'alysis  of  1he  left  side,  left  arm  and 
left  h'g.  and  that  the  left  side  of  his  faee  was  involved  a 
little;  that  this  condition  was  caused  l)y  syphilis;  that  some- 
times lie  carried  one  cane  and  sometimes  two.  and  when  he  fiiNt 
came  to  the  oflice  of  one  of  the  pliy.sieiauri  he  was  supported 
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by  two  persons,  and  finally  that  he  had  permanent,  chronic, 
organic  paralysis.  No  objection  was  made  to  any  part  of 
this  testimony,  and  the  plaintiff  there,  but  defendant  here, 
through  his  counsel,  cross-examined  the  physicians  at  length 
upon  the  subjects  embraced  by  their  direct  evidence. 

Bloom  was  indicted  for  perjury  in  giving  said  testimony  on 
the  trial  of  the  civil  action,  and  upon  the  trial  of  the  indict- 
ment the  people  proved  what  he  swore  to  on  that  occasion. 
They  then  called  the  four  physicians  who,  subject  to  objec- 
tion and  exception,  gave  evidence  as  they  had  before,  tending 
to  show  that  the  testimony  of  Bloom  on  the  previous  trial 
was  utterly  false.  This  evidence  was  objected  to,  generally 
and  specifically,  in  various  forms,  and  especially  upon  the 
ground  that  the  relation  of  physician  and  patient  was  shown 
**  to  have  existed  between  the  several  witnesses  and  Bloom, 
and  that  the  testimony  was  prohil)ited  by  section  834  of  the 
Code  of  Civil  Procedure.  The  trial  court  overruled  the  ob- 
jection upon  the  ground  that  Bloom  had  waived  the  privilege 
of  the  statute. 

Aside  from  the  testimony  of  these  physicians,  there  was 
much  evidence  tending  to  show  that  the  defendant  was  not 
injured  by  the  accident  and  that  his  ailments  were  of  long 
standing.  He  swore  to  the  contrary  and  was  corroborated  to 
some  extent. 

The  jury  found  the  defendant  guilty  of  perjury,  and  a 
motion  to  arrest  judgment  having  been  denied,  he  was  sen- 
tenced to  imprisonment  in  state  prison  for  the  term  of  seven 
years.  Upon  appeal  to  the  appellate  division  the  judgment 
and  order  were  affirmed,  two  of  the  justices  dissenting.  The 
defendant  appealed  to  this  court. 

''  The  question  presented  for  decision  is  whether  the  de- 
fendant, by  failing  to  object  to  the  testimony  of  the  physi- 
cians on  the  trial  of  the  civil  action,  waived  liis  right  to 
object  to  their  testimony  upon  the  trial  of  the  criminal  action. 
The  parties  to  the  two  actions  were  not  the  same,  although 
tlie  (Icfciidnnt  was  a  party  to  both.  His  adversary  in  tlic  one 
was  the  ]\retr<~»politan  Street  Railway  Company  and  in  the 
other  the  pcoj)le  of  tlie  state  of  New  York.  The  n;itiire  and 
object  of  the  two  actions  were  utterly  unlike.  One  wa.s  a 
civil  action  jn'osecuted  by  him  against  a  r;iil\va\'  company 
for  the  recovery  of  a  sum  of  money  ;is  (laniaii'i-s  for  pergonal 
injuries  caused  by  its  neu-ligencc.  while  tlu-  otiicr  was  a  i-i'imi- 
nal  ai-tion  prosccut(N_l  au'aiiist  him  by  the  [>cm|i1(>  \\,v  pei-jury. 
The  defendant  did  not  cause  or  procure  tlu-  evidence  of  the 
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physicians  to  be  admitted  when  the  civil  action  was  tried,  but 
he  made  no  attempt  to  prevent  its  admission,  although  it  was 
within  his  power  to  keep  it  out,  or  to  avail  himself  of  the 
privilege  conferred  by  the  statute.  He  did  not  waive  by  act- 
ing, but  by  failing  to  act.  Whether  his  failure  to  object  was 
owing  to  inadvertence,  or  policy,  or  to  some  other  reason, 
does  not  appear,  and  is  not  now  material. 

It  is  conceded  that  the  defendant  waived  the  benefit  of  sec- 
tion 834  so  far  as  the  trial  of  the  civil  action  was  concerned, 
and  the  real  question  is,  What  effect  did  that  waiver  have 
upon  subsequent  trials,  civil  or  criminal?  This  depends  upon 
the  intention  of  the  legislature,  which  must  be  gathered  from 
a  reasonable  interpretation  of  its  language,  read  in  the  light 
of  previous  legislation  upon  the  subject  and  the  decisions  of 
the  courts  relating  thereto. 

While  the  prohibition  is  of  long  standing,  and  from  the 
outset  it  has  been  held  that  it  could  be  waived  by  the  person 
for  whose  protection  it  was  designed,  still  there  was  no  statu- 
tory provision  relating  to  waiver  until  1877,  when  the  Code 
of  Civil  Procedure,  passed  the  previous  year,  went  into  effect : 
«  Laws  1876,  c.  448,  sees.  836,  1496.  That  act  provided  that 
the  prohibition  should  apply  "to  every  examination  of  a  per- 
son as  a  witness,  unless  ....  the  patient  ....  is  present 
or  represented  by  counsel,  and  does  not  object  to  the  testi- 
mony." Apparently  this  was  regarded  as  too  narrow,  for 
the  section  in  that  form  was  in  force  but  four  months,  when 
an  amendment  took  effect  by  which  the  prohibition  was  made 
to  apply  "unless  the  provisions  thereof  are  expressly  waived 
by  ....  the  patient":  Laws  1877,  c.  416,  sees.  1,  4.  This 
was  general  as  to  the  power  to  waive,  and  the  omission 
to  prescribe  the  manner  and  effect  left  those  subjects  open 
to  construction  by  the  courts. 

In  1891  an  express  waiver  was  allowed  "upon  the  trial  or 
examination,"  but  while  the  statute  provided  when,  it  did  not 
})rovide  how.  the  x)rivilege  could  be  waived,  nor  measure  the 
ei'l'ect  of  a  waiver  when  once  made:  Laws  1891,  c.  381. 
Since  1899  tlie  waiver  "must  be  made  in  open  court,  on  the 
trial  of  the  action  or  proceeding,  and  a  paper  executed  by  a 
party  prior  to  the  trial,  providing  for  such  waiver"  is  "insuf- 
ficient as  such  waiver."  The  statute  further  provides,  how- 
over,  tliat  "the  attoriieys  for  the  respective  parties  may.  ])rior 
1n  the  trial,  stipulate  for  such  waiver,  and  the  same  shall  be 
suilicieut  therefor":  Laws  of  1899,  c.  53. 
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It  is  to  be  observed  that  since  1891  the  waiver  must  be 
made  "on  the  trial  or  examination,"  unless  the  attorneys 
prior  to  the  trial  stipulate  otherwise.  It  is  argued  that  the 
use  of  the  definite  article  before  the  word  "trial"  indicates 
that  one  definite  trial  was  meant.  Even  if  this  is  so,  still 
the  question  remains,  What  effect  does  a  waiver  in  one  action 
have  upon  the  trial  of  another  action,  the  patient  being  a 
party  to  both?  At  no  time  has  the  legislature  limited  the 
ell'ect  of  a  waiver,  when  once  made,  although,  in  view  of  our 
decisions  upon  the  subject  and  the  frequent  changes  in  the 
statute  in  other  respects,  such  action  would  be  probable,  un- 
less our  construction  was  accepted  as  properly  expressing  its 
intention. 

In  1895  we  held  in  a  case  tried  in  1893,  when  the  amend- 
ment ''  of  1891  was  in  force,  that  a  waiver  as  to  one  of  two 
attending  physicians  was  a  waiver  as  to  both :  Morris  v.  New 
York  etc.  Ry.'  Co.,  148  N.  Y.  88,  51  Am.  St.  Rep.  075,  42  N.  E. 
410.  The  judges  all  united  with  Judge  O'Brien  in  saying 
that  "it  was  the  privilege  of  the  plaintiff  to  insist  that  both 
physicians  should  remain  silent  as  to  all  information  they  ob- 
tained at  the  consultation,  but  she  waived  this  privilege  when 
she  called  Dr.  Payne  as  a  witness  and  required  him  to  disclose 
it.  The  plaintiff  could  not  sever  her  privilege  and  waive  it 
in  part  and  retain  it  in  part.  If  she  waived  at  at  all  it  then 
ceased  to  exist,  not  partially,  but  entirely.  The  testimony  of 
Dr.  Payne  having  been  given  in  her  behalf,  every  re.ison  for 
excluding  that  of  his  associate  ceased.  The  whole  (■|U''stioii 
turns  upon  the  legal  consequences  of  the  plaintiff's  act  in  call- 
ing one  of  the  pliysieians  as  a  witness.  She  then  completely 
uncovered  and  made  public  what  before  was  private  and  con- 
fidential. It  amounted  to  a  consent  on  her  part  that  all  who 
were  present  at  the  interview  might  speak  freely  as  to  what 
took  place.  The  seal  of  confidence  was  removed  entirely,  not 
merely  broken  into  two  parts  and  one  part  removed  and  the 

oilier  retained The  principle  decided  in  INT^'Kinney  v. 

Grand  Street  etc.  R.  R.  Co.,  104  X.  Y.  852,  10  N.  E.  541.  sup- 
ports the  views  herein  expressed.  That  ^^as  a  ea<e  wh(^>re  the 
plaintid'  called  and  examined  her  own  physician  as  to  her 
physical  condition  on  tlie  first  trial.  On  a  subsequent  trial  he 
was  called  by  the  defendant,  and  the  same  objection  was  made 
to  his  testimony  that  was  made  in  the  case  at  bar.  This  cnn-t 
hehl  that  it  was  admissible  on  the  ground  that  the  statutory 
prohibition  having  once  been  expressly  waived  by  the  patii  iit, 
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and  the  waiver  acted  upon,  it  could  not  be  recalled,  but  the  in- 
formation was  open  to  the  consideration  of  the  entire  public, 
and  the  patient  was  no  long^er  privileged  to  forbid  its  repeti- 
tion. The  reasoning  of  Chief  Judge  Ruger  in  support  of 
these  propositions  in  that  ease  is  applicable  here.  It  fur- 
nishes a  safe  basis  for  holding  that  when  a  waiver  is  once 
made  it  is  general  and  not  special,  and  its  effect  cannot  prop- 
erly be  limited  to  a  particular  purpose  or  a  particular  person. 
After  the  *  information  has  once  been  made  public  no 
further  injury  can  be  inflicted  upon  such  rights  and  interests 
of  the  patient  as  the  statute  was  intended  to  protect,  by  its 
repetition  at  another  time  or  by  another  person." 

In  the  McKinney  case  (104  N.  Y.  352,  10  N.  E.  544),  which 
was  thus  approved  both  in  principle  and  in  the  reasoning 
used  to  support  it,  Chief  Judge  Ruger  said:  "The  intent  of 
the  statute,  in  making  such  information  privileged,  is  to  in- 
spire confidence  between  patient  and  physician,  to  enable  the 
latter  to  prescribe  for  and  advise  the  former  most  advan- 
tageously, and  remove  from  the  patient's  mind  any  fear  that 
she  may  be  exposed  to  civil  or  criminal  prosecution,  or  shame 

and  disgrace,  by  reason  of  any  disclosure  thus  made 

The  patient  cannot  use  this  privilege  both  as  a  sword  and  a 
shield,  to  waive  when  it  inures  to  her  advantage  and  wield 
when  it  does  not.  After  its  publication  no  further  injury  can 
be  inflicted  upon  the  rights  and  interests  which  the  statute 
was  intended  to  protect,  and  there  is  no  further  reason  for 
its  enforcement.  The  nature  of  the  inLorniation  is  of  such  a 
character  that  when  it  is  once  divulged  in  legal  proceedings 
it  cannot  be  again  hidden  or  concealed.  It  is  then  open  to  the 
consideration  of  the  entire  public,  and  the  privilege  of  for- 
bidding its  repetition  is  not  conferred  by  the  statute.  The 
consent  having  been  once  given  and  acted  upon  cannot  be 
recalled,  and  the  patient  can  never  be  restored  to  the  condi- 
tion which  the  statute,   from  motives   of  public   policy,   has 

sought   to   prittect The   object   of   the   statute   havini;' 

been  voluntarily  defeated  by  the  party  for  whose  benefit  it 
was  enacted,  there  can  be  no  reason  for  its  continued  enforce- 
ment in  such  case.  The  maxim  of  'Cessante  ratione  legis 
cessat  ipsa  lex'  is  of  frequent  application,  and  is  a  sound  rule 
of  interpretation:  AVharton's  Legal  ^laxims,  17,  p.  40.  It 
seems  to  us  that  this  rule  may  properly  be  applied  in  detei"- 
mining  the  meaning  of  the  Avord  'waived'  as  used  in  the  stat- 
ute, and  as  supporting  the  conclusion  that  Avhen  once  waived. 
and  made  effectual  by  publication,  it  is  waived  for  all  time."' 
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Our  latest  utterance  on  the  subject  rests  upon  the  same 
principle,  and  supports  it  by  reasoning  alonj?  the  same  line. 
*  It  recognizes  the  doctrine  of  the  McKinney  and  ^Morris 
cases  as  unaffected  by  the  amendment  of  1899,  and  expressly 
holds  that  that  amendment  was  made  for  the  purpose  of  pre- 
venting waivers  by  contract  exacted  by  insurance  companies 
in  life  policies.  Among  other  things  we  said:  "Clearly,  the 
legislature  did  not  mean  that  the  patient  could  not  waive  the 
statute  by  calling  the  physician  and  examining  him  at  the 

trial,  or  by  not  objecting  if  the  other  party  called  him 

The  amendment  of  1899  must  be  read  in  the  light  of  the  ob- 
ject of  the  statute,  which  was  to  prevent  the  disclosure  of  a 
patient's  secrets  against  his  will,  not  to  interpose  an  obstacle 
to  the  administration  of  justice  by  suppressing  facts  already 
made  public  by  the  patient  himself  in  a  legal  proceeding": 
ClitTord  V.  Denver  etc.  R.  R.  Co.,  188  N.  Y.  349,  80  N.  E. 
1094.  See,  also,  Schlotterer  v.  Brooklyn  etc.  Ferry  Co.,  89 
App.  Div.  508,  85  N.  Y.  Supp.  847. 

We  have  quoted  at  length  from  these  opinions,  because 
they  lay  down  a  principle  that  governs  the  ruling  in  ques- 
tion. They  establish  the  permanent  effect  of  a  waiver,  and 
the  legislature,  although  it  has  amended  the  section  several 
times  since  the  earlier  decisions  were  made,  has  not  deemed  it 
necessarj'  to  make  any  change  in  this  respect.  If  it  was  not 
satisfied  with  our  construction  of  the  statute  that  a  waiver 
once  made  is  general  and  not  special,  lasting  and  not  tempo- 
rary, it  could  easily  have  provided  that  it  should  be  limited  to 
a  particular  purpose,  person  or  trial.  Its  failure  to  do  so  has 
a  bearing  of  special  importance  upon  its  intention,  when  the 
history  of  the  provision  and  the  course  of  our  decisions  are 
taivcn  into  consideration. 

Tlie  olijcct  of  the  statute,  as  we  have  nnifoTuiIy  held,  "h 
to  prevent  tlie  disclosure  of  delicate  and  confidential  matters, 
^vhit'li  might  humiliate  the  patient  in  his  lifeliine  and  dis- 
grace his  memory  when  dead,  so  as  to  enable  him  to  consult 
a  physician  in  safety,  knowing  that  liis  lips  Avonld  be  sealed 
by  the  law  until  he  himself  removed  the  seal":  Clifford  v. 
Denver  etc.  R.  R.  Co..  188  X.  Y.  349,  80  X.  E.  10!)4.  S.^ction 
836,  in  its  present  f<u'in,  expressly  refers  to  •'confidential 
(-•omnuinications  and  such  facts  as  ^^  would  teiul  to  discrrai-c 
tlif  memory  of  the  iia1  ic-nt. ' '  AVhetluM-  Ih^'  \\-aiver  is  by  the 
afTu-mative  action  of  the  patient  in  calliiiL;'  forth  the  privi- 
leged testimony,  or  hy  his  nc'-rative  ai'timi  in  not  previMiliuLT 
the  other  party  from  calling  it  forth,  the  logical  effect  is  to 
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deprive  the  statute  of  all  further  power  of  protection,  because 
there  is  nothing  left  to  protect  against.  The  section  no  longer 
applies  when  the  information  that  the  statute  would  have 
kept  secret  if  the  patient  had  so  elected  has  been  made  known 
in  a  judicial  proceeding  with  his  consent.  After  intentionally 
permitting  its  publication  to  the  world  by  the  physician  him- 
self upon  one  trial,  it  would  seem  almost  grotesque  to  sustain 
an  objection  made  upon  a  later  trial  that  the  evidence  is  privi- 
leged from  disclosure  because  it  might  tend  to  humiliate  or 
disgrace.  There  can  be  no  disclosure  of  that  which  is  already 
known,  for  when  a  secret  is  out  it  is  out  for  all  time,  and  can- 
not be  caught  again  like  a  bird  and  put  back  in  its  cage.  The 
disgrace  and  humiliation  were  caused  by  the  first  trial,  not 
by  the  second.  The  legislature  did  not  intend  to  continue 
the  privilege  when  there  was  no  reason  for  its  continuance 
and  it  would  simply  be  an  obstruction  to  public  justice.  The 
statute  as  a  matter  of  public  policy  gave  the  defendant  a  per- 
sonal privilege,  but  he  intentionally  surrendered  it,  and  the 
surrender  was  unconditional  by  operation  of  law. 
The  judgment  of  conviction  should  be  affirmed. 

Cullen,  C.  J.,  Gray,  Haight,  Werner,  Willard  Bartlett  and 
Chase,  JJ.,  concur. 

Judgment  affirmed. 


Privileged  Communications  Betireen  Physicians  and  Their  Paticvfs 
are  discussed  in  the  note  to  Thom])Son  v.  Ish,  17  Am.  St.  Ecp.  565. 
Ordinarily,  a  physician  or  surgeon  is  disqualified  to  testify  of  in- 
formation acquired  by  him  from  patients  while  attending  them  in  a 
professional  capacity,  if  the  information  is  necessary  to  enable  hini 
to  prescribe  for  them:  Smart  v.  Kansas  Citv,  208  Mo.  162,  123  Am. 
St.  Eep.  415;  Smith  v.  John  L.  Eoper  Lumber  Co.,  147  X.  C.  62,  125 
Am.  St.  Eep.  535.  This  privilege,  however,  may  be  waived  by  the 
patients:  Olson  v.  Court  of  Honor,  100  Minn.  117,  117  Am.  St.  Eep. 
676;  Ileaston  v.  Krieg,  167  Ind.  101,  119  Am.  St.  Eep.  475.  It  has 
been  decided  that  wliere  a  party  to  an  action  permits  a  surgeon  to 
testify  of  facts  discovered  in  performing  an  operation  on  him,  he 
tiiereby  waives  the  privilege  as  to  another  physician  who  assisted 
in  tlie  operation;  and  that  where,  in  an  action  against  a  physician 
for  malpractice,  the  plaintiff  fully  discloses  all  the  details  of  his  case, 
and  reveals  the  secrets  shielded  by  the  law,  he  thereby  forfeits  his 
right  to  object  to  testimony  of  the  surgeon  on  behalf  of  defendant, 
'ivho  had  treated  him  after  the  alleged  !!':!!rrpatmcnt.  as  to  the  nature 
ai.d  extent  of  his  affliction:  Capron  v.  Douglass,  103  X.  Y.  11,  85  N. 
E.  827.  But  in  Burgess  v.  Sims  Crug  Co.,  114  Iowa,  275,  '>9  Am. 
St.  J\ep.  359,  it  is  held  that  any  waivir  of  privileged  communications 
resulting  from  the  introduction  of  testimony  on  a  trial  must  be  limited 
to  tliat  trial,  and  does  not  constitute  a  waiver  of  the  right  to  insist 
upon  the  privilege  at  a  subsequent  trial. 
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TOUNG  V.  MASON  STABLE   COMPANY. 

[193  N.  y.   188,  86  N.  E.  15.] 

ELEVATORS — Duty  of  Employer  to  Inspect. — An  employer 
owes  to  his  employts  the  duty  of  inspecting  a  freight  elevator  used  in 
the  einployment,  and  his  negligence  in  tliis  respect  is  not  affected 
by  the  fact  that  he  intrusts  the  function  of  inspection  to  an  employ^, 
(p.   911.) 

ELEVATORS — Duty  of  Employer  to  Inspect. — .\n  employer 
may  rely  upon  the  regular  inspection,  by  experts  in  elevator  construc- 
tion, of  a  freight  elevator  used  by  his  employes  in  tlie  business,  as- 
.suuiing  that  the  elevator  was  originally  safe  and  adtqiiate  and  that 
he  promptly  makes  the  repairs  and  alterations  advised  by  such  ex- 
perts,    (p.  943.) 

John  C.  Robinson,  for  the  appellant. 

William  II.  Corbett  and  Albert  Stickney,  for  the  respond- 
ent. 

100  WILLARD  BARTLETT,  J.  The  plaintiff,  a  floorman 
in  the  service  of  the  defendant  corporation,  was  injured  by  the 
fall  of  a  freight  elevator  upon  which  he  had  just  stepped  in 
order  to  place  thereon  a  carriage  which  he  had  been  directed 
to  send  down  from  the  third  story  of  the  defendant's  stable, 
where  it  was  kept,  to  the  ground  floor,  where  it  was  needed  for 
use.  The  elevator  was  a  simple,  old-fashioned  structure,  oper- 
ated by  hand  power,  by  means  of  an  endless  rope  pa-sing 
over  a  wheel  at  the  top  of  the  elevator  shaft.  It  was  sus- 
pended from  a  wire  cable  three-quarters  of  an  inch  thick,  the 
upper  end  of  which  was  wound  around  a  drum  above.  This 
cable  was  passed  once  through  a  ring  fixed  in  the  middle  of 
a  cross-bar  at  the  top  of  the  elevator,  and  the  end  Avas  then 
turned  back  and  fastened  to  the  main  cable  by  a  single  clamp. 
The  clamp  was  three  or  four  inches  above  the  ring  and  the 
end  of  the  cable,  where  it  had  been  bent  over  so  as  to  pass 
tlirough  the  ring,  projected  six  or  eight  inches  above  the 
clamp.  Tlie  accident  was  nuinii'estly  due  to  the  giving  way 
of  this  clamp.  It  does  not  appear  to  have  been  seen  by  any 
witness  after  the  elevator  fell,  but  there  was  no  break  in  tlie 
cable,  which  remained  intact,  and  had  evidently  slipi)ed 
through  the  ring  and  thus  allowed  the  elevator  to  dcsrond. 

The  contention  in  behalf  of  the  plaintiff  is  that  the  evidence 
tended  to  establish  negligence  on  the  part  of  the  defendant 

(1)  in  furnishing  an  insufficient  and  defective  appliance  and 

(2)  in  failing  to  provide  for  an  adequate  inspection  tliercn;'. 
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The  elevator  is  characterized  as  dangerous  because  the  sup- 
porting ^"^  cable  was  passed  through  the  ring  in  the  over- 
head cross-beam  only  once  instead  of  twice,  because  the  end 
was  fastened  to  the  main  cable  by  only  one  clamp  instead  of 
two,  and  because  there  were  no  safety  clutches.  An  expert 
witness  called  in  behalf  of  the  plaintiff  testified  that  at  the 
time  of  the  accident  it  was  usual  in  the  construction  of  such 
elevators  to  pass  the  cable  through  the  ring  twice,  to  secure 
the  end  with  two  clamps,  and  to  provide  the  elevator  with 
safety  clutches.  Where  the  cable  passes  only  once  through 
the  ring  the  entire  strain  comes  on  the  clamp,  minus  the 
friction  of  the  cable  against  the  ring.  If  the  cable  is  passed 
through  the- ring  twice  the  clamp  is  relieved  of  three-quarters 
of  the  strain,  according  to  this  witness. 

On  a  previous  trial  the  plaintiff  obtained  a  judgment  which 
was  reversed  by  the  appellate  division,  a  majority  of  the 
court  holding  that  the  evidence  was  insufficient  to  support  the 
verdict,  and  the  opinions  on  that  appeal  are  printed  in  the 
record  now  before  us.  Prom  these  it  appears  that  the  evi- 
dence there  under  consideration  must  have  been  more  favor- 
able to  the  plaintiff  than  that  on  the  trial  now  under  review, 
for  it  is  said  in  the  dissenting  opinion  that  it  was  testified  by 
a  mechanical  engineer  "that  a  single  four-inch  clamp  as  de- 
scribed was  unsafe  to  sustain  a  weight  over  two  thousand 
pounds  and  might  not  sustain  that  weight."  There  is  no 
proof  of  the  kind  in  the  present  record.  No  witness  gave 
opinion  evidence  to  the  effect  that  the  construction  Avas  dan- 
gerous in  any  respect  or  that  it  Avas  unsafe  for  the  purposes 
for  which  the  elevator  was  designed.  The  strongest  inference 
that  could  be  drawn  from  the  testimony  of  the  expert  witness 
already  mentioned  was  that  a  different  construction  prevailed 
at  the  time  of  the  accident  and  involved  less  strain  upon  the 
clamp,  and  even  he  conceded  that  three  or  four  tons  was  a  safe 
load  for  a  steel  cable  three-quarters  of  an  inch  in  diameter, 
and  that  it  could  not  come  down  if  the  single  clamp  was  suffi- 
ciently long  and  absolutely  secure.  The  combined  weight  of 
tlie  carriage  and  plaintiff,  when  the  elevator  fell,  could  not 
have  exceeded  seventeen  hundred  pounds. 

a»a  ■\viiether  we  regard  the  elevator  as  an  appliance  or  a 
place  to  work,  the  defendant  can  hardly  be  charged  with 
negligence  on  account  of  any  danger  or  defect  in  the  original 
construction.  Proof  such  as  there  was  in  tliis  case  to  the 
efft'ct  that  freiirht  elevators  of  a  similar  character  were  usuallv 
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supported  by  cables  so  adjusted  and  clamped  as  to  distribute 
the  strain  more  evenly  than  it  was  distributed  between  the 
cable  and  the  clamp  on  this  elevator  do&s  not  amount  to  proof 
that  this  elevator  was  unsafe.  It  seems  perfectly  clear  to  me, 
therefore,  that  if  there  was  nothin;^  in  the  case  except  the 
evidence  as  to  the  character  of  the  elevator  and  its  method 
of  support  and  operation,  the  accident  which  injured  the 
I)laintilf  could  not  be  attributed  to  the  ne<,di,<jjence  of  the  de- 
fendant. There  is  evidence,  however,  to  the  eH'ect  that  be- 
tween May  1,  1900,  when  the  defendant  moved  into  the  stable, 
and  the  seventh  day  of  November  of  that  year,  when  the  ac- 
cident occurred,  tlie  elevator  had  broken  down  so  that  it  could 
not  be  used  and  had  been  repaired  on  two  occiisions — one  in 
JNIay  and  the  other  in  July.  This  i)roof,  toj^ether  with  the 
circuni.stances  attending  the  fall  of  the  elevator,  when  it  was 
stationary  and  without  any  apparent  cause,  by  the  iiisufti- 
cieney  of  the  clamp,  may  have  been  enough  to  call  upon  the 
defendant  to  give  some  explanation  to  relieve  itself  from  re- 
sponsibility for  the  accident,  altliougli  this  application  of  the 
doctrine  of  (iriffin  v.  iManice,  16(i  X.  Y.  188,  82  Am.  St.  Rep. 
()30,  59  X.  E.  925,  52  L.  R.  A.  922,  involves  every  possible 
assumption  whicli  could  be  made  in  favor  of  the  plaintilT. 

Tlie  U'stiniony  introduced  in  behalf  of  the  defotulaiit  showed 
that  it  regularly  enii)loyed  the  firm  of  James  .Murlaugh  & 
Company  to  ins[)eet  the  elevator  in  (iiicstiou  and  make  all 
nci'cs.sary  repairs  upon  it.  There  ai)i)ear  to  be  two  classes 
of  linns  or  corporations  in  the  city  di"  New  Yi)vk  who  make  a 
lni>iness  of  inspecting  elevators — i!iat  is  to  say,  listing  tliem 
as  to  their  carrying  capacity,  the  weiiihts  whicli  they  will  sus- 
tain, the  strengtli  of  tiie  cabl(\s  and  the  sufliciency  of  the  con- 
struction generally.  One  class  makes  such  insitections  for 
l)uri)nses  of  insurance;  the  otlier  for  ])uri)oses  of  repair.  ^\v. 
^lurtauirh's  firm  belonged  to  the  latter  class.  It  was  also 
it>«  engaged  in  the  manufacture  of  elevatoi's  and  dumb- 
waitei's.  and  was  a  responsible  house,  which  had  cu.jo\ed  a 
lirst-clas.s  reputation  for  many  years  and  c;irri(Hl  on  a  very 
extensive  business.  The  nianaa'er  of  the  dei'eiulant  corpi)i'a- 
tion  tesiitied  that  it  usually  had  its  eli'vators  inspccied  once 
in  six  mouths;  that  ~Sh\  ^lurtaugh  was  eiii]iloyo(i  to  iii>j)iM-t 
the  machine,  go  through  it  thorouahl}".  and  attend  to  anyiliinu' 
that  needed  attention  and  put  it  in  piTfci-t  condition.  lie 
further  testitied  that  lie  asked  Mv.  .MuriauLih  to  in.vper-t  ihe 
elevator  about  the  middle  of  July,  and  tliat  he  inspeetod  it 
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personally,  and  subsequently  sent  a  man  named  Hansen  to  the 
stable  to  overhaul  the  machinery,  Avho  came  there  with  an  as- 
sistant and  worked  several  days  in  putting  the  elevator  in 
order.  "After  they  were  all  finished,"  says  this  witness, 
"Mr.  Murtaugh  came  and  made  another  examination.  He 
then  reported  to  me  as  to  the  condition  of  the  machinery. 
That  the  elevator  was  in  perfect  condition  and  safe  in  every 
way.  After  that  there  was  never  anything  brought  to  my 
notice  that  made  me  have  any  doubt  as  to  the  absolute  safety 
of  that  machine." 

The  mechanic  who  actually  made  the  repairs,  Hansen,  was 
also  called  as  a  witness.  He  corroborated  the  testimony  of 
the  manager,  described  in  detail  the  work  which  he  did  upon 
the  elevator,  and  declared  that  when  he  left  the  machine  it 
was  in  first-class  order.  He  had  been  in  the  business  of  erect- 
ing and  repairing  elevators  between  nine  and  ten  years,  and 
declared  that  he  left  this  elevator  upon  the  completion  of  his 
job  in  first-class  order,  clamp  and  everything  included,  and 
that  he  did  not  know  of  anything  that  could  have  been  done 
to  make  it  more  secure  than  it  was.  In  the  course  of  his  work 
he  had  tested  it  twice  by  loading  carriages  upon  it  and  then 
hoisting  it. 

That  some  duty  of  inspection  is  imposed  upon  the  master 
under  such  circumstances  as  are  disclosed  in  the  present  case 
cannot  be  doubted;  and  negligence  properly  to  inspect  is  the 
negligence  of  the  master,  whose  negligence  is  not  affected  by 
the  fact  that  he  intrusts  the  function  of  inspection  to  a  ser- 
vant: Byrne  v.  Eastmans  Co.,  163  N.  Y.  461,  57  N.  E.  738.  I 
do  not  understand,  however,  that  the  judicial  declarations 
which  ma}'  ^^^  be  found  to  this  effect  involve  the  implication 
that  under  all  circumstances  and  in  reference  to  every  sort  of 
appliance  it  is  the  dutj^  of  the  master  to  inspect  personally 
or  through  a  representative  for  whose  acts  he  is  responsible, 
or  that  he  may  not  in  some  cases  be  relieved  of  liability  when 
he  has  intrusted  the  function  of  inspection  to  qualified  per- 
sons of  experience  and  recognized  ability.  In  Devlin  v. 
Smith,  89  N.  Y.  470,  42  Am.  Eep.  311,  the^  defendant  was  a 
contractor,  who  undertook  to  paint  the  inside  of  the  dome 
of  the  Kings  county  courthouse.  KnoMnng  nothing  of  scaf- 
fold building  he  employed  one  Stevenson,  an  experienc^ed 
scaffold  builder,  to  erect  the  necessary  scaffolding.  A  portion 
of  the  scaffold  gave  way  under  Devlin,  who  was  a  workman 
in  the  defendant's  employ,  and  he  was  killed.     The  action 
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was  brought  to  recover  damages  on  account  of  his  death.  It 
was  held  that  inasmuch  as  the  defendant  did  not  know,  or 
have  reason  to  know,  of  any  defect  in  the  scaffold,  it  was 
not  negligence  for  him  to  rely  upon  the  judgment  of  Steven- 
son as  to  the  sufficiency  of  the  scaffold  and  the  propriety  of 
the  mode  of  construction,  and  hence  that  the  defendant  was 
not  liable.  As  was  pointed  out  by  Cidlen,  J.,  in  IMcGuirc 
V.  Bell  Telephone  Co.,  167  N.  Y.  208,  GO  N.  E.  433,  52  L.  K. 
A.  437,  the  application  of  the  rule  that  the  master  is  respon- 
sible for  negligence  to  inspect  depends  on  the  nature  of  the 
work  and  the  manner  in  which  it  is  condn;-ted.  That  was  a 
case  in  which  a  telephone  lineman  was  injured  by  falling 
from  a  telephone  pole,  and  in  which  it  was  held  that  the  de- 
fendant was  chargeable  with  the  duty  of  reasonable  inspec- 
tion to  see  that  the  pole  was  safe,  although  the  pole  was  not 
the  property  of  the  defendant,  but  belonged  to  another  cor- 
poration. In  the  course  of  the  opinion  Judge  Cullen  said: 
"Had  the  defendant  contracted  v.-ith  the  owner  of  the  pole  for 
its  proper  inspection  and  repair  or  replacement,  a  different 
question  would  be  presented,  and  it  might  be  argued  that  in 
securing  such  an  agreement  it  had  exercised  reasonable  care 
to  provide  its  workmen  with  a  safe  place  and  safe  appliances. 
But  as  the  defendant  did  not  contract  with  others  to  inspect 
and  repair  the  pole,  that  duty  rested  upon  it." 

^^^  As  illustrative  of  the  proposition  that  circumstances 
may  occur  under  which  a  master  is  justified  in  relying  upon 
the  care  and  diligence  of  others  in  the  discharge  of  his  obliga- 
tions to  those  in  his  service,  reference  may  be  made  to  Carlson 
V.  Phoenix  Bridge  Co..  132  X.  Y.  273,  30  X.  E.  750,  where 
it  was  held  that  a  master  was  not  liable  for  an  injury  to  the 
servant  caused  by  the  breaking  of  a  tool  by  reason  of  a  hidden 
defect  therein,  where  material  of  the  best  quality  had  been 
purchased  by  the  master  from  reputable  dealers  as  the  best  in 
the  market,  and  the  tool  which  broke  had  been  constructed 
therefrom  by  competent  and  skilled  workmen.  "Reasonable 
care  and  not  the  highest  efficiency  which  skill  and  foresiulit 
can  i)roduce  is  the  measure  of  the  master's  liability,"  said 
Judge  Brown  in  that  case,  "and  he  performs  his  whole  duty 
by  using  as  much  care  in  the  seleetion  of  materials  for  the 
use  of  his  servants  as  a  man  of  ordinary  prudence  in  tlie  same 
line  of  business  would,  acting  in  regard  to  his  own  >afety.  use 
in  supplying  similar  things  for  himself  were  he  doing  th.? 
work. ' ' 
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Upon  the  facts  of  this  case  it  may  be  conceded  and,  indeed, 
must  be  held,  that  the  master  owed  the  servant  the  duty  of 
reasonable  inspection.  The  question  is,  IIow  far  was  he  bound 
to  go  in  the  performance  of  that  duty?  If  the  defendant's 
establishment  had  been  a  factory  in  which  the  plaintiff  worked 
upon  a  machine  liable  to  get  out  of  order,  so  that  regular 
inspection  was  required  in  order  to  maintain  it  in  safe  condi- 
tion, it  is  clear  that  the  master's  reliance  upon  the  assurance 
that  it  had  been  properly  inspected  and  was  in  good  order  by 
an  outside  expert  would  not  relieve  him  from  liability  if  the 
inspection,  as  a  matter  of  fact,  had  been  insufficient.  The 
duty  imposed  upon  the  master  in  such  a  case  would  relate  di- 
rectly to  the  very  work  in  hand  which  the  servant  was 
employed  to  do.  In  the  case,  however,  of  an  appliance  like 
this  freight  elevator,  which  may  be  regarded  as  an  accessory 
to  the  general  work  of  the  establishment,  and  concerning  the 
construction  and  safety  of  which  the  master  can  ordinarily 
possess  no  special  knowledge,  I  think  that  so  far  as  the  per- 
sons in  his  service  are  concerned  he  may  rely  upon  a  regular 
inspection  thereof  by  ^'*^  experts  in  elevator  construction, 
assuming,  of  course,  that  it  was  originall}^  safe  and  adequate 
and  that  he  promptly  makes  such  repairs  and  alterations  as 
such  experts  may  advise.  In  Stott  v.  Churchill,  15  ■Misc.  Eep. 
80,  36  N.  Y.  Supp.  476 ,  affirmed,  157  N.  Y.  692.  51  N.  E.  1094, 
it  was  held  that  the  trial  court  committed  no  error  in  refusing 
to  charge  that  if  the  jury  found  that  the  elevator  had  been 
built  by  reputable  manufacturers,  and  that  the  defendants 
had  it  regularly  inspected  by  experts  in  that  bu.siness  and 
promptl}'  executed  the  repairs  and  changes  suggested  by  them, 
they  had  performed  their  duty  and  were  not  liable  for  any 
injury  caused  by  the  breaking  of  the  machinery.  That  case, 
however,  was  an  action  against  the  lessees  of  a  hotel  by  a  guest 
who  had  been  injured  by  the  fall  of  a  passenger  elevator  in 
the  hotel  building;  and  in  the  opinion  of  the  court  of  common 
pleas  at  general  term  it  is  distinctly  intimated  that  this  ex- 
position of  the  law,  although  not  applicable  to  such  an  action, 
would  have  been  correct  if  the  plaintiff  had  been  a  servant 
seeking  to  recover  from  the  jnaster.  No  opinion  was  written 
upon  tlie  af'lirmance  of  tlie  judgment  in  this  court. 

To  sunnnarize  my  view  of  this  case.  I  think  tliat  the  only 
possible  l);)sis  for  any  charge  of  negligence  against  the  master 
is  the  failure  properly  to  inspect;  and  that  upon  the  uncon- 
tradicted evidence  the  master's  duty  in  this  respect  was  fully 
discharged   l)y   the   insi)ection   wliieh   was   provided   and   the 
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repair  of  the  elevator  as  the  result  of  such  inspection.  It 
seems  to  me,  therefore,  that  the  judgment  ought  to  he  affirmed, 
with  costs. 

Cullon,  C.  J.,  Haii^ht,  Vann  and  Werner,  JJ.,  concur;  Ed- 
ward T.  Bartlett  and  Chase,  JJ.,  dissent. 

Jud'rmeut  affirmed. 


The  LiabiUty  of  Oioners  of  Fassenger  Elevators  is  the  subject  of  a 
note  to  Southern  B.  &  L.  Assn.  v.  Dawson,  56  Am.  St.  Rep.  800. 
The  bettfT  rule  seems  to  be  that  such  persons  are  not  held  to  the 
rigid  liability  of  common  carriers,  but  are  required  to  exercise  only 
a  reasonable  degree  of  care:  Edwards  v.  Mfrs.  Bldg.  Co.,  27  R.  I. 
248,  114  Am.  St.  Rep.  37;  Grififen  v.  Manice,  16G  N.  Y.  188,  82  Am. 
St.  Rep.  630.  Compare,  however,  Springer  v.  Ford.  189  111.  430,  82 
Am.  St.  Rep.  464.  As  to  whether  the  falling  of  an  elevator  raises  a 
presumption  of  negligence,  see  Edwards  v.  Mfrs.  Bldg.  Co.,  27  R.  I. 
248,  114  Am.  St.  Rep.  37;  note  to  Cincinnati  Traction  Co.  v.  Ilolzen- 
kamp,  113  Am.  St.  Rep.  1030. 

The  Liability  of  an  Employer  to  Employes  for  Injuries  resulting  from 
defective  mnchincry  and  appliances  is  discussed  in  the  note  to  Brazil 
Block  Coal  Co.  v.  Gibson,  98  Am.  St.  Rep.  289. 


RHODES  V.  SPERRY  &  HUTCHINSON  CO^IPANY. 

[193  N.  Y.  223,  85  N.  E.  1097.] 

CONSTITUTIONAL  LAW— Power  to  Change  Law  and  Reme- 
dies.— The  losislaturc  may  alter  or  repeal  the  common  law.  It  may 
create  now  ofYensos,  enlarge  the  scope  of  civil  remedies,  and  fasten 
responsibility  for  injuries  upon  persons  against  whom  the  common  law 
gives  no   remedy,      (p.   943.) 

CONSTITUTIONAL  LAW— Right  to  Declare  Act  Criminal.— 
A  statute  is  not  unconstitutional  because  it  converts  what  has  here- 
tofore been  an  innocent  act  into  a  criminal  offense.  Tiio  power  of 
the  legislature  to  define  and  declare  public  offenses  is  unlimited,  ex- 
cept in  so  far  as  it  has  been  restrained  by  constitutional  provisions 
and  guaranties,      (p.  948.) 

CONSTITUTIONAL  LAW.— A  Statute  Forbidding  the  Uso  of 
the  Name  or  Picture  of  any  person  for  purpose?  of  trade  or  adver- 
tising,  without    his   written    consent,   is    constitutional,      (p.    950.) 

CONSTITUTIONAL  LAW.— The  New  York  Statute  Forbidding 
the  Use  of  the  Name  or  Picture  of  any  person  for  jiurjunes  of  trade 
or  advertising,  without  his  written  consent,  is  wholly  prospective  in 
its  opcrr;tion,  and  has  no  a]ij)licatinn  to  pictures,  the  ownership  of 
which  was  acquired  prior  to    its  passage,      (p.  951.) 

STATUTES — Retrospective    Operation.— I'liless    a    contrary    in- 
tention clearly  appears,  a  law  operates  only   iu   the   future  and  up'in 
future  transactions,      (p.  951.) 
Am.  St.  Rep.,  Vol.  127 — GO 
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John  Ilall  Jones,  for  the  appellant. 

Thomas  E.  O'Brien,  for  the  respondent. 

Learned  Hand  and  Harold  B.  Elgar,  for  James  McCreery 
&  Co.,  intervening. 

Melville  Henry  Cane,  for  Helen  Wyatt,  intervening. 

223  WILLARD  BARTLETT,  J.  Appeal  from  a  judgment 
of  the  appellate  division  of  the  supreme  court  in  the  second 
judicial  department,  entered  July  5,  1907,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  special  term,  enjoining  the  defendant  from  using 
pictures  or  photographs  of  the  plaintiff  for  purposes  of  trade 
or  advertising,  and  awarding  224  damages  to  the  plaintiff  for 
injuries  sustained  by  reason  of  such  use  of  her  portrait. 

The  action  was  brought  under  the  second  section  of  chap- 
ter 132  of  the  Laws  of  1903.     That  statute  reads  as  follows : 

"An  act  to  prevent  the  unauthorized  use  of  the  name  or 
picture  of  any  person  for  the  purposes  of  trade.  (Passed 
April  6.  1903.) 

"Section  1.  A  person,  firm  or  corporation  that  uses  for 
advertising  purposes,  or  for  purposes  of  trade,  the  name,  por- 
trait or  picture  of  any  living  person  without  having  first 
obtained  the  written  consent  of  such  person,  or,  if  a  minor, 
of  his  or  her  parent  or  guardian,  is  guilty  of  a  misdemeanor. 

"Section  2.  Any  person  whose  name,  portrait  or  picture  is 
used  within  this  state  for  advertising  purposes  or  for  the  pur- 
poses of  trade  without  the  written  consent  first  obtained  as 
above  provided  may  maintain  an  equitable  action  in  the 
supreme  court  of  this  state  against  the  person,  firm  or  cor- 
poration so  using  his  name,  portrait  or  picture,  to  prevent  and 
restrain  the  use  thereof;  and  may  also  sue  and  recover  dam- 
ages for  any  injuries  sustained  by  reason  of  such  use,  and  if 
the  defendant  shall  have  knowingly  used  such  person's  name, 
portrait,  or  picture  in  such  juaiiner  as  is  forl;idden  or  declared 
to  be  unlawful  b}'  this  act,  the  jury,  in  its  discretion,  may 
award  exemplary  damages. 

"Section  3.     This  act  .shall  take  effect  September  1,  1903." 

Upon  the  trial  of  the  action  at  special  term  the  court  made 
the  following  findings  of  fact: 

"I.  That  the  defendant  is  a  foreign  corporation  organized 
under  the  laws  of  the  state  of  New  Jersey. 

"II.  That  the  defendant  is  engaged  in  the  business  of  issu- 
ing and  redeeming  trading  stamps,  and  at  the  time  this  action 
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was  begun,  and  for  some  time  prior  therc'to,  the  defendant 
occupied  the  premises  Nos.  152  to  154  West  Twenty-third 
street,  borough  of  Manhattan,  the  city  of  New  York,  and  used 
the  same  as  an  ofiice  for  the  exhibition  of  premiums  obtainable 
upon  the  surrender  of  trading  stamps  issued  by  the  deiend- 
ant. 

--^  "III.  That  the  defendant  at  the  time  when  this  action 
was  begun,  and  for  some  time  prior  thereto,  was  using,  ex- 
hibiting and  displaying  in  said  office  of  the  defendant,  pic- 
tures or  photographs  of  the  plaintiff  in  different  poses,  as 
premium  exhibits,  and  for  the  purpose  of  advertising  the 
benefits  conferred  on  the  holders  of  trading  stamps  issued  by 
defendant,  and  to  acquire  a  larger  trade  and  custum  by  such 
use,  exhibition  and  display. 

"IV.  That  the  plaintiff  has  never  consented  in  writing  or 
otherwise  to  the  use,  exhibition  or  display  of  her  picture  or 
photograph. 

"V.  That  the  plaintiff  has  suffered  damages  by  the  de- 
fendant's use  of  her  picture  or  photograph  as  above  set 
forth." 

Upon  these  findings  of  fact  an  interlocutory  judgment  was 
rendered  enjoining  the  defendant  from  using  the  plaintiff's 
pictures  or  i^hotographs  for  purposes  of  trade  or  advertising, 
and  directing  an  assessment  of  her  damages  at  a  trial  term, 
where  she  obtained  a  verdict  of  one  thousand  dollars.  The 
final  judgment  entered  upon  this  verdict  has  been  unanimously 
affii-med  by  the  appellate  division. 

'-^  In  the  case  of  Roberson  v.  Rochester  Folding  Box  Co.. 
171  N.  Y.  538,  89  Am.  St.  Rep.  828,  G4  N.  E.  442^  59  L.  R. 
A.  478,  this  court  determined  ^''  that  in  the  absence  of  any 
statute  on  the  subject  the  right  of  privacy  as  a  legal  doctrine 
enforceable  in  equity  did  not  exist  in  this  state  so  as  to  enal)]i3 
a  woman  to  prevent  the  use  of  her  portrait  by  others  for  ad- 
vertising purposes  without  her  consent.  In  the  prevailing 
opinion  in  that  case,  however,  Chief  Judge  Parker  suL'^i^-estetl 
that  the  right  of  privacy  to  that  extent  might  properly  bo 
protected  by  an  act  of  the  legislature,  saying:  "The  le-i-la- 
tive  body  could  very  well  interfere  and  arbitrarily  provide 
that  no  one  should  be  permitted  for  his  own  solfisli  purprjyo 
to  use  the  picture  or  the  name  of  another  i'ur  advcrlislng  pur- 
poses without  his  consent." 

Chapt(^r  132  of  the  Laws  of  1003  was  pas.sed  at  tlie  very 
next  session  of  the  legislature  after  tir-.-  judicinl  utterance  was 
made  public,  and  there  can  be  little  doulit  that  its  enactment 
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was  prompted  by  the  suggestion  which  I  have  quoted.  We 
are  now  asked  to  reverse  the  judgment  in  this  action  based  on 
that  statute,  on  the  ground  that  its  enactment  was  not  a  valid 
exercise  of  the  power  of  the  legislature  under  the  constitution 
of  the  state  of  New  York,  and  on  the  further  ground  that  it 
is  violative  of  the  constitution  of  the  United  States. 

It  is  contended  that  the  act  in  question  violates  the  state 
constitution:  (1)  Because  it  deprives  persons  of  liberty  with- 
out due  process  of  law;  and  (2)  Because  it  deprives  persons 
of  property  without  due  process  of  law.  It  is  contended  that 
it  violates  the  federal  constitution  because  it  impairs  the  obli- 
gation of  contracts. 

As  to  the  first  objection,  it  is  to  be  observed  that  the  stat- 
ute does  not  deny  the  right  of  any  person  to  make  such  use  of 
his  own  portrait  as  he  may  see  fit.  The  legislature  has  not 
undertaken  to  restrict  his  liberty  in  this  respect  to  any  extent 
whatever.  It  is  only  the  use  of  his  name  or  picture  by  others 
and  by  others  for  particular  purposes  that  is  affected  by  the 
statute.  Unless  we  are  bound  to  assume  that  there  is  an 
inherent  right  in  the  public  at  large  to  use  the  names  and 
portraits  of  others  for  advertising  or  trade  purposes  without 
their  consent,  the  legislative  restriction  of  their  liberty 
imposed  by  this  act  is  not  an  exercise  of  power  which  affords 
^'^  the  basis  of  any  valid  objection  in  a  court  of  justice.  The 
statute  merely  recognizes  and  enforces  the  right  of  a  person  to 
control  the  use  of  his  name  or  portrait  by  others  so  far  as 
advertising  or  trade  purposes  are  concerned.  This  right  of 
control  in  the  person  whose  name  or  picture  is  sought  to 
be  usf'd  for  such  purposes  is  not  limited  by  the  statute.  The 
requirement  of  his  written  consent,  in  order  to  effectuate  a 
valid  transfer  of  the  privilege  of  thus  using  his  name  or  por- 
trait, is  not  any  more  liable  to  constitutional  objection  than 
tlie  requirement  of  the  statute  of  frauds  that  an  executory 
contract  for  the  sale  of  personal  property  exceeding  fifty  dol- 
lars in  price  must  be  made  in  writing  in  order  to  be  enforce- 
able. 

The  power  of  the  legislature  in  the  absence  of  any  consti- 
tutional restriction  to  declare  that  a  particular  act  shall  con- 
stitute a  crime  or  be  actionable  as  a  tort  cannot  be  qupstioned, 
where  the  right  established  or  recognized  and  sought  to  be 
protected  is  based  upon  an  etliical  sanction.  Such  is  the  char- 
acter oi"  the  right  of  privacy,  preserved  by  legislation  protect- 
ing persons  auaiTist  the  unauthorized  use  of  their  names  or 
portraits  in  the  form  of  advertisements  or  trade  notices.     It  is 
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a  recognition  by  the  law-making  power  of  the  very  general 
sentiment  which  prevailed  throughout  the  community  against 
permitting  adverti.sers  to  promote  the  sale  of  their  warfs  by 
this  method,  regardless  of  the  wishes  of  the  persons  thereby 
affected.  There  was  a  natural  and  widespread  feeling  that 
such  use  of  their  names  and  portraits  in  the  absence  of  consent 
was  indefensible  in  morals  and  ought  to  be  prevented  by  law. 
Ilonce  the  enactment  of  this  statute. 

It  is  not  a  valid  objection  to  the  act  of  1903  that  it  creates  a 
right  of  action  and  imposes  a  liability  unknown  to  the  common 
law.  "There  is  no  such  limit  to  legislative  power.  The  legis- 
lature may  alter  or  repeal  the  common  law.  It  may  create 
new  offenses,  enlarge  the  scope  of  civil  remedies,  and  fa^iten 
responsibility  for  injuries  upon  persons  against  whom  the 
common  law  gives  no  remed}'":  Bertholf  v.  O'Reilly,  74  N.  Y. 
509,  30  Am.  Rep.  323.  Nor  can  the  statute  be  deemed  uncon- 
stitutional because  it  converts  what  has  heretofore  been  an 
innocent  act  into  a  ^"^  criminal  offense.  "The  power  of  the 
legislature  to  define  and  declare  public  offenses  is  unlimited, 
except  in  so  far  as  it  is  restrained  by  constitutional  provi- 
sions and  guaranties":  People  v.  West,  106  N.  Y.  293,  60  Am. 
Rep.  452,  12  N.  E.  610.  The  civil  damage  act  of  1873  was 
held  to  be  constitutional  by  this  court,  notwithstanding  the 
fact  that  it  created  a  cause  of  action  previously  nonexistent; 
and  so  far  as  I  know  no  one  has  ever  questioned  the  validity 
of  chapter  219  of  the  Laws  of  1871,  which  provides  that  an 
action  may  be  maintained  by  a  female  to  recover  damages 
for  words  spoken  imputing  unchastity  to  her,  without  the 
necessity  of  proving  special  damage,  although  no  such  action 
was  maintainable  prior  to  the  enactment  of  that  statute.  But 
much  the  most  notable  instance  of  the  legislative  creation 
of  a  right  of  action  nonexistent  at  common  law  is  the  statute 
giving  a  cause  of  action  to  the  personal  representatives  of  a 
decedent  for  wrongfully  causing  his  death.  No  such  right 
existed  under  the  common  law  or  in  England  until  the  mid- 
dle of  the  last  century.  Laws  of  this  character  now  exist 
in  every  state  of  the  Union.  The  aggregate  of  the  recoveries 
under  these  statutes  must  be  enormous;  yet  their  constitu- 
tionality has  never  been  challenged. 

AVhile  it  appears  to  be  conceded  by  counsel  for  tlie  appel- 
lant that  the  legislature  may  declare  any  act  to  be  a  private 
tort  which  it  may  declare  to  be  a  public  offense,  the  rc(iuire- 
ment  of  a  written  consent  to  authorize  the  use  of  one's  name 
or  portrait  by  others   for  advertising  or  trade    purposes  is 


950  American  State  Eeports,  Vol.  127.     [New  York, 

denounced  as  an  interference  with  personal  liberty  "without 
due  process  of  law."  I  am  unable  to  see  that  this  require- 
ment is  any  more  objectionable  than  was  that  in  the  statute 
under  consideration  in  the  case  of  People  v.  Cannon,  139 
N.  Y.  32,  36  Am.  St.  Rep.  668,  34  N.  E.  759,  commonly  known 
as  the  bottling  act.  That  statute  declared  it  to  be  unlawful 
for  any  person  to  fill  with  beverages  or  medicine  any  marked 
bottle  without  the  written  consent  of  the  person  or  corpora- 
tion whose  marlc  or  device  had  been  placed  upon  the  bottle, 
and  it  was  construed  to  be  constitutional  in  all  respects.  It 
would  not  be  difficult  to  refer  to  many  examples  of  legislation 
in  which  the  right  to  a  civil  ^"**  remedy  was  made  dependent 
upon  the  absence  of  consent  in  behalf  of  the  party  claiming  to 
be  injured.  Thus,  the  copyright  laws  of  the  United  States 
prescribe  the  forfeiture  of  a  book  published  in  violation  there- 
of, and  permit  a  civil  action  for  damages  only  where  the 
publication  of  the  copyrighted  work  is  made  "without  the 
consent  of  the  proprietor  of  the  copyright  first  obtained  in 
writing  signed  in  the  presence  of  two  or  more  witnesses": 
U.  S.  Rev.  Stats.,  sec.  4964. 

The  second  objection  presented  for  our  consideration  is  that 
the  statute  in  question  is  unconstitutional  because  it  applies 
indifferently  to  pictures  made  before  and  after  the  enactment, 
and  hence  deprives  third  persons  who  may  own  such  pictures 
of  their  property  without  due  process  of  law. 

In  support  of  this  objection  it  is  suggested  that  a  person 
may  have  acquired  the  absolute  ownership  of  a  portrait  before 
tlie  act  of  1903  was  passed — at  a  time  when  he  had  the  right 
to  use  it  for  advertising  purposes  under  tlie  decision  of  this 
court  in  Roberson  v.  Rochester  Folding  l^ox  Co.,  171  N.  Y.  538, 
89  Am.  St.  Rep.  828,  64  N.  E.  442,^  59  L.  R.  A.  478.  The 
statute,  it  is  said,  deprives  him  of  the  right  thus  to  use  it 
any  longer,  and  hence  to  that  extent,  by  limiting  its  usable 
quality,  deprives  him  of  his  property. 

A  sufficient  answer  to  this  argument  is  that  the  act  is 
wholly  prospective  in  its  operation  and  hence  does  not  apply 
to  previously  acquired  pictures  at  all.  Upon  portraits  the 
ownership  of  which  was  in  others  at  the  time  when  the  act 
took  effect  its  provisions  are  inoperative.  Such  pictures  the 
owner  is  still  at  liberty  to  use  for  advertising  or  trade  i)ur- 
])oses  witliout  being  held  thcreiiy  to  have  been  guilty  of  a 
crime  or  to  have  eonntiitted  a  tort.  His  pro})erty  rights 
therein  are  unaffected  by  tiie  statute.  On  the  other  hand,  as 
to  jjictures  whose  ownership   rci;  aiued  in   the  person  repre- 
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sented  at  the  time  when  the  act  took  effect  or  portraits  subse- 
quently made,  a  transfer  of  ownership  no  lon<,'er  conveys  the 
rij^ht  to  use  the  picture  for  advertising  purposes  unless  the 
written  consent  of  the  person  portrayed  shall  have  been 
jriven.  The  acquisition  of  such  pictures  by  itself  does  not 
carry  with  it  the  rij^'lit  to  use  them  for  advertisinc:  or  trad<; 
purposes  ^^*  except  with  the  written  consent  of  the  person 
represented ;  but  the  statute  in  no  wise  forbids  the  transfer  of 
the  right  so  to  use  them,  provided  that  right  is  conferred  by  a 
written  consent  to  that  effect.  In  other  words,  there  is  noth- 
ing in  the  act  to  prevent  the  transfer  of  this  right  by  the 
subject  of  the  picture  to  another.  It  merely  requires  that 
such  transfer  shall  be  evidenced  by  writing.  In  this  respect 
tlie  statute  is  no  more  subject  to  criticism  than  is  the  act  pro- 
viding for  the  short  form  of  deeds,  which  declares  what  the 
language  of  certain  covenants  therein  cont;iincd  shall  import. 
Tlie  parties  are  still  at  liberty  to  use  further  language  either 
e.xtciiding  or  limiting  the  import  given  to  the  Vv^ords  by  the 
statute. 

It  is  argued  that  the  case  of  Wynehamer  v.  People,  13 
N.  Y.  378,  prevents  us  from  holding  that  chapter  132  of  the 
Laws  of  1!)03  was  not  intended  to  apply  to  pictures  in  exist- 
ence and  owned  by  others  than  the  person  represented  when 
the  statute  went  into  effect.  I  can  find  no  such  constraint 
in  the  doctrine  of  that  decision.  The  statute  there  under 
consideration  was  plainly  intended  to  destroy  the  property 
rights  in  all  intoxicating  liquors  in  this  state,  with  a  few  in- 
significant exceptions,  and  in  that  view  there  was  no  room  to 
hold  that  part  of  the  act  could  be  saved  as  not  applica])le  to 
such  property.  Here,  however,  the  purpose  of  the  act  of  1903 
is  obviously  to  prevent  the  unauthorized  use  for  advertising 
or  trade  purposes  of  personal  names  and  of  pictures  the 
ownersliip  of  which  had  not  been  parted  with  by  the  persons 
]-e presented;  and  it  would  only  be  by  a  forced  construction 
that  it  could  be  held  to  apply  to  pictures  already  in  exist,  iii-c 
and  owned  by  others.  The  act  is,  therefore,  subiect  t*)  the 
general  rule,  that  unless  a  contrary  intention  clearly  api>:'ars, 
a  law  operates  only  in  the  future  and  upon  future  transac- 
tions. There  is  no  occasion  for  applying  tlie  rule  whii-h  per- 
iiiits  a  court  sometimes  to  hold  that  one  i)art  of  a  statute  is 
uiK-onstitutional  and  another  constitutional.  AVe  ir.i  rdy  re- 
fuse to  adopt  a  construction  which  ^s■ould  laake  it  b;id  in  jiart. 
It  is  wholly  prospective  in  its  ojn'ivitio!!.  and.  t  h'M'i-rin'o, 
wholly  good.     '-'''~  As  tu  the  oigeciiou  under  the  federal  eon- 
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stitution  that  chapter  132  of  the  Laws  of  1903  has  the  effect 
of  impairing  the  obligation  of  contracts,  it  is  sufficient  to  say 
that  is  impossible  to  imagine  how  any  statute  can  impair  the 
obligation  of  contracts  not  existing  at  the  time  of  its  enact- 
ment but  to  be  entered  into  in  the  future. 

There  is  considerable  discussion  in  the  briefs  submitted 
upon  this  appeal  as  to  the  relative  rights  of  photographers 
and  those  who  procure  their  photographs  to  be  taken ;  but 
these  matters  are  immaterial  to  the  real  issues  presented  by 
this  record,  and  we  do  not  deem  it  necessary  to  discuss  them. 
Many  possible  inconveniences  are  also  suggested  as  liable  to 
occur  in  consequence  of  the  enforcement  of  the  act  of  1903, 
some  of  which  seem  quite  fanciful  and  hardly  likely  to  arise : 
but  however  this  may  be,  they  cannot  be  permitted  to  affect 
the  disposition  of  the  question  before  us.  In  my  opinion  the 
statute  is  in  all  respects  constitutional  and  the  judgment 
should  be  affirmed,  with  costs. 

Cullen,  C.  J.,  Gray,  Edward  T.  Bartlett,  Haight,  Werner 
and  Hiscock,  JJ.,  concur. 

Judgment  affirmed. 


The  Publication  of  One's  Picture,  without  liis  consent,  as  an  advertise- 
ment, has  been  held  to  be  an  unlawful  invasion  of  the  right  of 
privacy,  which  entitles  him  to  recover  against  the  wrongdoer  with- 
out proof  of  special  damages:  Pavesich  v.  Xew  England  Life  Ins. 
Co.,  122  Ga.  190,  lOG  Am.  St.  Rep.  104.  See,  however,  Eobersou  v. 
Eochester  Folding  Box  Co.,  171  N.  Y.  538,  89  Am.  St,  Eep.  828,  and 
note  on  the  right  of  privacy. 


HALSTED  V.  POSTAL  TELEGRAPH-CABLE  COMPANY. 

[193  N.  Y.  293,  85  N.  E.  1078.] 

TELEGRAPH  COMPANY— Why  not  an  Insurer  of  Trans- 
mission.— The  reasons  for  making  carriers  of  goods  insurers  of  their 
value  do  not  apply  in  the  case  of  telegraph  systems;  for  there  is  no 
custody  of  goods,  and  the  conveyance  of  messages  is  subject  to  the 
contingency  of  extraneous  disturbances  beyond  the  control  of  the 
telegraph  owner,  or  to  the  fallibility  of  operators  in  transmitting  sig- 
nals or  symbols,  or  in  comprehending  the  message  as  it  is  written. 
(p.  956.) 

TELEGRAPH  COMPANY— Duty  to  Exercise  Care.— A  tele- 
graph corporation  performs  public  functions  and  comes  under  that 
general  obligation  to  which  all  quasi-public  corporations  are  subject, 
to  conduct  its  business  and  discharge  the  duties  incident  thereto  with 
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reasonable  diligence  and  due  care  for  the  rights  and  interests  of  those 
concerned  in  the  corporate  operations,     (p.  958.) 

TELEGRAPH  COMPANY— Right  to  Establish  Rules.— It  is 
competent  for  a  telegraph  company  to  make  such  rules  and  pre- 
scribe such  regulations  for  the  conduct  of  its  business  as  are  rea- 
sonable,    (p.  958.) 

TELEGRAPH  COMPANY— Right  to  Limit  Liability.— A  tele- 
graph company  is  entitled  to  protect  itself  against  the  incidental 
hazards  of  operation,  and  by  contract  to  limit  its  liability  for  mis- 
takes, delays  or  nondelivery,  caused  by  the  negligence  of  its  em- 
ployes, if  not  gross,     (p.  958.) 

TELEGRAPH  COMPANY — Receiver  of  Message  Bound  by 
Contract  with  Sender. — Where  the  receiver  of  a  messjige  has,  by  a 
special  request,  procured  it  to  be  sent  by  telegraph,  he  becomes  bound 
by  any  reasonable  contract  made  by  the  sender  with  the  telegraph 
company  for  its  transmission,  and  is  limited  in  his  claim  for  any 
damages  for  a  loss  occasioned  by  error  or  mistake  in  transmission, 
where  the  stipulations  for  the  repetition  or  for  the  insurance  of  tli;; 
message  have  not  been  availed  of,  to  the  amount  stipulated  in  the 
contract,      (p.  959.) 

TELEGRAPH  COMPANY— Contract  Limiting  LiabUity.— It  is 
not  necessary  to  use  the  words  "negligence"'  in  a  contract  in  wliicli 
a  telegraph  company  limits  its  liability  for  negligence,  if  not  gross, 
in  the  transmission  of  a  message,      (p.  961.) 

George  D.  Bcattys,  for  the  appellants. 

Charles  F.  Brown,  Thomas  B.  Jones  and  William  W.  Cook, 
for  the  respondent. 

^^^  GRAY,  J.  The  plaintiffs  brought  this  action  to  recover 
from  the  defendant  the  damage  occasioned  to  them  by  the 
alleged  negligence  of  the  latter  in  erroneously  transmitting 
to  them  a  telegrapliic  message.  The  plaintiffs,  being  manu- 
facturers of  beef  bags,  in  the  city  of  New  York,  received 
from  Armour  &  Comjiany,  of  Chicago,  a  letter,  asking  the 
lowest  "price  on  25.000  sets  of  bags,"  and  they  replied  that 
they  would  telegraph  them  a  price  at  a  later  time.  The 
plaintiffs  then  retjuested  the  Cannon  ^Manufacturing  Com- 
pany of  Concord,  North  Carolina,  as  they  allege,  "to  send 
them  by  wire  the  pi'iee  for  200,000  yards  each  of  the  narrow 
and  wide  light  beef  cotton  goods."  On  July  27,  190:5.  tlu'\- 
received  through  the  defendant  a  telegram  from  Concord. 
addressed  to  them,  which  read:  "Delivered  cominenciui;'  about 
August  fifteenth  light  narrow  two  eiglith  wide  thrci^  oiuhth 
net."  and  was  signed  "Cannon  ]\Ifg.  Co."  Tliereupon.  and 
on  the  same  day,  the  ]>laiutilfs  telegrajjlu'd  and  wrote  to  Ar- 
mour &  Company  a  ''^^  price,  which _was  based  on  the  (flota- 
tions of  the  Cannon  ^Manufacturing  Company,  as  tlit>y  were 
given  in  the  teleii'ram.  Armour  &  Company,  tlic  same  da.w 
telegraphed,  in  reply,  an  order  for  the   bags  and   tlie  order 
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was  entered  by  the  plaintiffs.  On  July  28th,  plaintiffs  or- 
dered, by  telegram,  from  the  Cannon  Manufacturing  Com- 
pany 175,000  yards  of  the  narrow  and  150,000  yards  of  the 
wide  cloth  and,  at  the  same  time,  wrote  a  letter  to  the  com- 
pany confirming  the  telegram.  On  July  29th  plaintiffs  re- 
ceived a  letter  from  the  Cannon  Manufacturing  Company, 
inclosing  a  copy  of  the  telegram,  which  it  had  delivered  to 
the  defendant,  and  it  then  appeared  that  the  message  should 
have  read:  "Deliveries  commencing  about  August  fifteenth 
light  narrow  two  eighty  wide  three  eighty  net."  The  differ- 
ence between  the  telegraphic  message,  as  delivered  to  the  de- 
fendant, at  Concord,  and  as  it  was  received  by  the  plaintiffs, 
at  New  York,  was  that  the  word  "deliveries"  had  become 
changed  to  "delivered"  and  that  the  two  words  "eighty" 
had  become  "eighth."  It  was  shown  that  these  quotations, 
which  might  not  be  very  intelligible  to  the  ordinary  person, 
are  well  understood  in  the  trade.  The  mistake  made  in  the 
transmission  of  the  quotations  alfected  the  contract  made  by 
the  plaintiffs  with  the  Armour  Company  and  caused  a  loss 
to  them  in  the  transaction.  The  plaintiff's  endeavored  to  pro- 
cure a  cancellation  of  the  contract  with  the  Armour  Company, 
by  reason  of  the  mistake  in  the  telegram  from  the  Cannon 
^Nlanuf acturing  Company,  upon  which  it  had  been  based ;  but 
they  were  unsuccessful.  The  Cannon  Manufacturing  Com- 
pany refused  to  assume  the  liability  for  the  mistake.  The 
damages  demanded  in  the  complaint  were  in  the  amount  of 
the  loss  to  the  plaintiffs  on  the  Armour  contract.  The  tele- 
gram from  the  Cannon  Manufacturing  Company  was  writ- 
ten upon  one  of  defendant's  blank  forms,  which  read:  "Send 
the  following  message  subject  to  the  terms  on  back  hereof, 
\vhich  are  hereby  agreed  to."  That  was  followed  by  the 
plaintiffs'  address,  the  quotations  of  prices  and  the  signature 
of  the  Cannon  Manufacturing  Company.  Below  were  the 
words:  "Read  the  notice  and  agreement  on  back."  One  of 
the  ^'^^*  terms  of  the  agreement,  referred  to  reads  as  follows : 
"To  guard  against  mistakes  or  delays,  the  sender  of  a  mes- 
sage should  order  it  repeated;  that  is,  telegraphed  back  to 
the  originating  office  for  comparison.  For  this  one-half  the 
regular  rate  is  charged  in  addition.  It  is  agreed  between 
the  sender  of  the  following  message  and  this  Company,  that 
said  Company  shall  not  be  liable  for  mistalces  or  delays  in  tlie 
transmission  or  delivery,  or  for  nondelivery,  of  any  uxre- 
PEATED  message,  beyond  the  amount  received  for  sending  the 
same."     There  was  also   a  stipulation  limiting  the  liability 
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of  the  teleu'raph  company  in  the  ease  of  a  repeated  message, 
unless  specially  insured  in  accordance  with  a  provi.sion  for 
sufh  insurance. 

Thf  defense  of  the  defendant,  beyond  a  denial  of  the 
neidigence  alleged  with  respect  to  the  ti-ansmission  of  the 
telegram  from  Concord,  was  based  upon  the  terms  of  the  con- 
tract between  it  and  the  sender  of  the  message.  There  was 
no  evidence  of  negligence  in  the  transmission  of  the  message, 
oth'-r  than  in  the  changes  made  in  the  message  between  its 
delivery  to  the  defendant  and  its  receipt  by  the  plaintiffs. 
Tli'Tc  was  evidence  that  atmospheric  and  electrical  condi- 
tions and  disturbances  might  aH'ect  the  accurate  transmission 
of  a  telegraph  message;  although  the  possibility  of  such 
changes  being  caused  thereby  in  the  symbols,  or  signals,  as 
were  effeeted  in  this  case,  was  somewhat  in  dispute  upon  the 
evidence  of  the  exjierts. 

Motions  of  the  defendant  to  dismiss  the  action,  at  the  close 
of  the  plaintiffs'  case  and  at  the  close  of  the  whole  case,  were 
denied,  and  the  trial  court  submitted  to  the  jury  the  question 
whether  the  defendant  was  guilty  of  gross  negligence  in  the 
performance  of  its  undertaking.  The  court,  upon  a  request 
of  the  defendant  further  to  instruct  the  jury  that  "the  terms 
and  conditions  on  the  blank  ....  are  reasonable  and  valid 
and  constitute  a  contract  between  the  parties,"  ruled  that 
tliey  were  reasonable  and  valid  and  constituted  a  contract 
between  the  company  and  the  sender,  "but  not  with  the 
plaintiffs."  To  which  ruling  the  defendant  excepted.  A  ver- 
dii't  -"'  was  rendered  for  the  plaintiffs  for  the  amount 
clainiiHl.  Upon  appeal  to  the  ap]H'llate  division,  that  court, 
by  a  divided  vote  of  the  justices,  upon  questions  of  law  only, 
reversed  the  judgment,  which  the  plaintiffs  had  recovered, 
and  granted  a  new  trial.  The  plaintiffs  have  appealed  to  this 
court  from  the  order  of  reversal. 

-'*'*  It  is  the  plaintiffs'  claim  that  the  defendant  is  liable 
to  them,  as  the  addressees  of  the  telegraphic  message,  for 
the  failure  to  properly  perform  its  duty;  from  which  liability 
it  was  not  relieved  b}'  the  terms  of  its  contract  with  the 
sender  of  the  message.  The  argument  is  made  that  the  de- 
fendant, as  a  public  service  corporation,  "owes  a  duty  to 
the  pul)lic,  for  the  breach  of  which  a  party  injured  has  a  riudit 
of  action,  which  is  unaffected  by  any  contract  of  limitation 
to  which  the  injured  person  is  not  a  party";  notwithstanding 
tlie  duty  was  undertaken  by  reason  of  such  contract.  So  far 
as  the  plaintiff's'  claim  was  predicated  upon  the  alleged  gross 
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negligence  of  the  defendant,  in  the  performance  of  the  under- 
taking to  transmit  to  them  the  telegraphic  message  from  the 
sender  in  North  Carolina,  it  is  sufficient  to  say  that  the  evi- 
dence wholly  failed  to  make  out  any  case  for  the  jury  on  that 
theory.  It  showed  simply  the  commission  of  an  error,  which, 
so  far  as  material  in  its  consequences,  occurred  in  the  change 
of  the  word  "eighty"  to  "eighth."  The  letter  "y"  was 
changed  to  the  letter  "h"  in  two  instances.  Whether  such 
changes  were  the  inadvertent  or  mistaken  act  of  the  receiving 
operator,  or  of  any  operator  ^^^  at  the  relay  station,  or 
whether  they  were  the  result  of  atmospheric  disturbances,  or 
of  perturbations  of  the  electric  fluid,  to  which,  concededly, 
the  transmission  of  telegraphic  messages  is  more  or  less  sub- 
ject, is  not  material.  The  nature  of  the  undertaking  by  a 
telegraph  company  suggests  the  possibility,  if  not  the  proba- 
bility, of  peculiar  risks  affecting  it,  whether  in  the  one  or  the 
other  way.  However  occurring,  if  by  no  willful  misconduct, 
a  mere  mistake  or  error  in  the  transmission  of  a  message 
would  not  warrant  a  jury  in  finding  that  there  had  been 
more  than  ordinary  negligence:  See  Breese  v.  United  States 
Tel.  Co..  48  N.  Y.  132,  S  Am.  Rep.  526;  Primrose  v.  Western 
Union  Tel.  Co.,  154  U.  S.  1,  14  Sup.  Ct.  Rep.  1098.  38  L.  ed. 
883.  The  hazards  attending  upon  the  accurate  performance 
by  telegraph  corporations  of  their  function  of  transmitting 
messages  are  obvious,  and  the  prudential  character  of  such 
regulations  as  this  defendant  had  adopted  in  order  to  guard 
against  inaccuracy  in  transmission  and  to  prevent  mistakes 
from  any  cause  is  evident.  The  importance  of  accuracy  to 
the  parties  cannot  always  be  apparent  to  the  operator;  but  it 
is  to  the  sender.  Where  the  wording  of  a  message  is  such 
as  to  be  obscure  in  its  meaning,  or  unintelligible  to  the  ordi- 
nary reader,  mistakes  are  reasonably  possible  in  the  tran- 
scribing. In  any  case,  the  regulations  of  the  telegraph  com- 
pany afford  the  means  of  making  accuracy  reasonably  certain, 
or  of  effecting  insurance  against  mistakes. 

The  (luestion  in  this  case  must  be,  AVhat  legal  relation 
did  tlie  defendant  sustain  to  the  plaintiffs;  or  what  was  the 
measure  of  the  duty  owing  by  the  defendant  and  of  its  re- 
sponsibility for  a  failure  in  performance?  Was  the  duty  an 
absolute  one,  as  claimed  by  the  appellants,  or  was  the  under- 
taking one  within  the  terms  of  the  contract  with  the  sender? 
In  my  opinion,  the  contract  was  binding  upon  the  appellants, 
and  relieved  the  defendant  of  an}'  liability  beyond  that 
stipulated  for. 
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In  the  appellate  division,  it  was  held  by  a  majority  of  the 
learned  justices,  in  effect,  that  the  defendant  had  the  ri<?ht  to 
make  the  regulations,  which  prescribed  its  liability  in  acoept- 
ing  any  messages  for  transmission,  and  that  "whetlier  the  ac- 
tion ^"^  is  deemed  to  rest  upon  the  contract  of  the  sender 
or  to  result  from  a  breach  of  duty,  the  limitation  of  the 
amount  of  damages  to  be  recovered  being  reasonable,  the 
plaintifT  has  no  standing  to  maintain  this  action  unless  he  is 
the  real  principal  in  the  action,  and  then  only  to  the  extent 
of  the  amount  paid  for  the  transmission  of  the  message." 
The  dissenting  justices  took  the  view  that,  as  the  contract  of 
the  defendant  with  respect  to  its  liability  was  only  with  the 
sender  of  the  message,  the  plaintiffs,  as  the  receivers,  were 
not  bound  by  it,  and  that  their  action  rested  on  a  negligent 
breach  of  the  duty  owing  by  the  defendant  to  deliver  the 
}nessage  as  received.  It  was  said  that  "telegraph  companies, 
being  under  a  public  duty  to  receivers  of  messages,  senders 
of  messages  cannot,  by  contract,  lessen  or  do  away  Avith  that 
duty.  They  may  only  do  so  in  respect  of  the  duty  due  to 
themselves. ' ' 

For  the  decision  of  this  case,  it  is  unnecessary  that  the 
court  should  go  as  far  as  did  the  appellate  division,  in  the 
prevailing  opinion,  in  defining  the  general  responsibility  of 
the  defendant  toward  the  addressee  of  a  message.  It  was 
alleged,  in  this  complaint,  that  the  "plaintiffs  requested  the 

Cannon  Mfg.  Co to  send  them  by  wire  the  prices"  for 

the  goods,  and  such  was  shown  to  be  the  fact  by  the  evidence 
of  the  plaintiffs.  The  Cannon  Manufacturing  Company, 
therefore,  in  transmitting  the  information  requested  by  means 
of  the  telegraph,  was  made  the  agent  of  the  plaintiffs  for 
that  purpose.  The  plaintiff's,  not  desiring  to  await  a  coni- 
nmnii'atiou  from  the  Cannon  company  in  the  ordinary  way 
of  a  letter,  availed  themselves  of  the  latter's  services,  an:l 
authorized  tlieni  to  employ  the  telegraph  system  for  sending 
a  reply.  In  doing  so  the  sender  was  either  the  plaintiffs' 
agent  in  making  the  contract  with  the  defendant,  or  it  made 
the  contract  for  their  benefit.  Wliile.  in  either  vir-w.  \]io 
result  would  be  the  same,  in  so  far  that  the  plaintilfs  woiiM 
come  under  the  oblic'ation  of  the  contract  with  the  defciidnnt. 
it  is  probably  the  more  correct  view  that  the  Cannon  Maiui- 
facturing  Company  acted  as  the  agent  of  the  plaintiifs  in 
contracting  for  the  conveyance  of  its  message  by  a  telegraph 
line.  If  that  be  true,  ^^-  the  plaintiffs  must  lie  conrluded 
bv  the  act  of  their  agent.     The  CaniMu  Manufacturing  Com- 


958  American  State  Reports,  Vol.  127.     [New  York, 

pany  had  a  reasonable  latitude  of  action  in  entering  into 
such  a  contract,  and  that  the  terms  of  the  contract  as  made 
were  reasonable  must  be  regarded  as  settled  upon  authority. 
The  defendant,  while  it  may  be  likened  to  a  common  car- 
rier in  its  occupation  of  conveying  messages  from  and  to  all 
persons,  unlike  a  common  carrier  of  goods,  does  not  become 
an  insurer  in  their  transmission.  Its  duties  are  performed 
in  a  different  way.  The  reasons  for  making  common  carriers 
of  goods  insurers  of  their  value  do  not  apply  in  the  case  of 
telegraph  systems;  for  there  is  no  custody  of  goods,  and  the 
conve3^ance  of  messages  is  subject  to  the  contingencies  of  ex- 
traneous disturbances  beyond  the  control  of  the  telegraph 
owner,  or  to  the  fallibility  of  operators  in  transcribing  by 
signals  or  symbols,  or  in  comprehending  the  message  itself  as 
written.  By  reason  of  the  franchises  and  powers  accorded  to 
it,  a  telegraph  corporation  performs  public  functions,  and 
it  comes  under  that  general  obligation,  to  which  all  quasi- 
public  corporations  are  subject,  to  conduct  its  corporate 
business,  and  to  discharge  the  duties  incident  thereto,  with 
reasonable  diligence  and  witli  due  care  for  the  rights  and  in- 
terests of  those  concerned  in  the  corporate  operations.  But 
however  strictly  held  to  this  general  obligation,  it  is  compe- 
tent for  it  to  make  such  rules  and  to  prescribe  such  regula- 
tions for  the  conduct  of  its  business  as  are  reasonable.  It  is 
entitled  to  protect  itself  against  the  incidental  hazards  of 
operation,  and,  by  contract,  to  limit  its  liability  for  mistakes 
or  delays  or  nondeliverj'  caused  by  the  negligence  of  its  ser- 
vants, if  not  gross:  Breese  v.  United  States  Tel.  Co.,  48  N.  Y. 
132,  8  Am.  Rep.  526;  Young  v.  Western  Union  Tel.  Co.,  65 
N.  Y.  163;  Kiley  v.  Western  Union  Tel.  Co.,  109  N.  Y.  231; 
Pear.all  v.  Western  Union  Tel.  Co.,  121  N.  Y.  256,  21  Am. 
St.  Rep.  662,  26  N.  E.  531;  Primrose  v.  Western  Union  Tel. 
Co.,  151  U.  S.  1,  11  Sup.  Ct.  Rep.  1098,  38  L.  ed.  883.  In 
each  of  the  above-cited  cases,  except  the  Pearsall  case,  (124 
N.  Y.  256,  21  Am.  St.  Rep.  662,  26  N.  E.  531),  the  contract 
with  the  telegraph  company  was  upon  printed  blanks,  simihir 
to  the  one  which  the  sender  of  the  message  in  question  made 
use  of.  In  the  Pearsall  case  (121  N.  Y.  256,  21  Am.  St.  Rep. 
662,  26  N.  E.  534),  the  question  passed  "^'^  upon  was  whether 
the  sender  of  the  message  was  eliargeable  with  constnictive 
notice  of  ros;)lutions  of  the  defendant,  limiting  its  liability 
for  an  unrepeated  message.  Wliile  holding  that  mere  notice 
was  ineffectunl  to  limit  the  liability  for  a  failure  to  accurately 
transmit — and  upon  that  there  was  a  sharp  division  in  the 
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court — the  right  of  a  telegraph  company  to  contract  for  such 
limitation  was  considered  to  be  settled.  The  stipulations 
upon  these  blanks  have  invariably  been  held  in  tliis  state 
to  be  reasonable,  as  they  have  been  by  the  United  States  su- 
preme court  and  in  many  of  the  states.  The  decision  in  the 
case  of  Ellis  v.  American  Tel.  Co.,  95  Mass.  22G,  largely  quoted 
from  in  the  prevailing  opinion  below,  turned  upon  the  gen- 
oral  right  of  the  receiver  of  a  telegraphic  message  to  hold  a 
telegraph  company  responsible  for  the  damage  resulting  from 
material  errors  occurring  in  the  transmission  of  the  message. 
In  that  case,  as  in  this,  there  was  an  error  in  the  quotalion 
of  a  price.  The  Massachusetts  supreme  court  held  that  the 
liability  of  the  telegraph  company  to  the  receiver  of  the  mes- 
sage was,  generally,  limited  by  the  contract  upon  the  blank 
to  the  amount  received  by  the  company  from  the  sender, 
where  the  message  had  not  been  repeated.  It  was  held  there, 
in  effect,  that  the  regulation  adopted  by  the  telegraph  company 
for  the  repetition  of  a  message,  in  order  to  guard  against  mis- 
takes, was  a  most  reasonable  requisition,  and  that,  notwith- 
standing the  receiver  had  entered  into  no  ex[)rcss  contract 
with  the  company,  and  could  not  be  held  to  have  made  any 
express  stipulations  with  it,  he  could  not  claim  any  higher  or 
different  degree  of  diligence  than  was  stipulated  for  between 
the  sender  of  the  message  and  the  telegraph  company.  This 
case  was  cited  with  approval,  as  to  the  general  rule,  in  Pear- 
sail  V.  Western  Union  Tel.  Co.,  124  N.  Y.  270,  21  Am.  St.  Rep. 
662,  20  N.  E.  531.  If  it  were  necessary,  in  this  case,  to  de- 
termine the  measure  of  liability  of  the  defendant  gfneralJy 
to  tlie  receiver  of  a  message  for  the  loss  occasioned  by  some 
mistake  or  error,  in  its  transmission,  my  personal  judgment 
would  incline  me  to  agree  with  the  view  of  the  ]M;;ss;ie}iusetts 
court.  The  English  courts  have  refused  to  recognize  a  right 
of  action  in  the  **^"*  addressee  of  a  tclegraiihie  message  for  a 
failure  to  accurately  transmit  it.  for  want  of  ;;ny  privity  of 
contract  (Dickson  v.  Keuter's  Tel.  Co.,  L.  II.  2  C.  P.  D.  62), 
and  while  tliat  right  is  accorded  here  for  negligence  in  per- 
forming a  duty,  I  fail  to  perceive  any  sufficient  rea-iui  A\"hy. 
in  a  case  of  a  failure  not  due  to  gross  negligence,  tlie  teleL;rapli 
compjiny  should  be  held  to  a  higher  degree  of  diligence  and 
care  than  was  stipulr.ted  for  with  the  sender.  But  the  fa  -ts 
of  this  case  do  not  make  it  necessary  to  go  so  far.  and  our 
decision  is  limited  to  those  facts.  It  is  our  judgment  that 
wlu'i'o  the  receiver  of  a  message  has.  by  a  s]^ecial  request,  pro- 
cured it  to  be  sent  liy  the  telegraph,  lie  becu-aes  bound  by  anv 
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reasonable  contract  made  by  the  sender  with  the  telegraph 
company  for  its  transmission,  and  is  limited  in  his  claim  for 
any  damages  for  a  loss  occasioned  by  error  or  mistake  in  trans- 
mission, where  the  stipulations  for  the  repetition  or  for  the 
insurance  of  the  message  have  not  been  availed  of  to  the 
amount  stipulated  in  the  contract. 

In  the  two  cases  in  this  court  to  which  our  attention  is 
directed  by  the  appellants^  nothing  in  their  decision  author- 
izes, or  even  points,  to  a  different  view  of  the  question.  In 
the  case  of  Elwood  v.  Western  Union  Tel.  Co.,  45  N.  Y.  549, 
6  Am.  Rep.  140,  the  action  was  brought  by  the  receiver  of 
the  message  and  the  defendant  was  shown  to  have  been  guilty 
of  gross  negligence.  There  was  no  error  nor  mistake  in  the 
message  transmitted;  but  the  fault  of  the  telegraph  company 
was  in  delivering  a  message  purporting  to  be  from  the  cashier 
of  a  bank,  when  it  was  known  by  the  operator  that  that  officer 
had  not  signed  the  telegraphic  message.  The  telegram  di- 
rected the  payment  of  money  to  a  person  named,  and,  when 
first  transmitted,  the  message  was  signed,  simply,  in  the  name 
of  the  bank.  The  plaintiffs,  to  whom  the  message  was  ad- 
dressed, called  the  attention  of  the  telegraph  company  to  the 
fact  that  the  name  of  the  officer  of  the  bank  was  wanting.  It 
was  sent  back  for  repetition  and,  as  repeated,  bore  the  name 
of  the  cashier.  It  was  shown  that  the  operator  knew  that 
both  messages  were  w^ritten  by  a  person,  who  was  not  the 
cashier  of  the  bank  and  who  was  known  by  the  same  name  as 
that  of  the  ^*^'*  person  to  whom  the  telegram  authorized  the 
payment  of  the  money.  In  the  case  of  Lowery  v.  Western 
Union  Tel.  Co.,  60  N.  Y.  198,  19  Am.  Rep.  154,  the  plaintiff 
was  the  receiver  of  a. message,  and  sued  the  defendant  for  a 
loss  occasioned  by  reason  of  a  change  in  the  figures  of  a  sum 
of  money,  which  the  sender  asked  of  him.  Upon  receiving  a 
larger  sum  from  the  plaintiff  the  sender  of  the  telegram  mis- 
appropriated it  and  absconded.  The  plaintiff  recovered  a 
judgment  for  his  loss,  which,  eventually,  was  reversed  in  this 
court,  upon  the  ground  that  the  defendant's  negligence  was 
not  the  natural  and  proximate  cause  of  the  loss  sustained  by 
the  plaintiff,  as  the  embezzlement  did  not  naturally  result 
from  the  wrong  of  the  defendant.  The  terms  of  the  sending 
do  not  appear  in  the  report  of  the  case  and  no  reference  is 
made  to  the  subject.  The  appellants'  reference  to  the  printed 
record  shows  a  contract  governed  by  the  law  of  Illinois,  ac- 
cording to  the  determination  made  below,  which  differed  from 
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the  law  in  this  state.  The  case  is  of  no  authority  upon  the 
determination  of  the  question  in  this  case. 

The  contention  of  the  appellants  that  the  printed  blank  was 
insufficient  to  limit  the  defendant's  liability  for  neg]i<j:ence  is 
quite  untenable.  It  was  not  necessary  that  the  word  "negli- 
gence" should  be  used  in  the  stipulations  of  the  contract.  It 
was  a  sufficient  protection  to  the  defendant  that  the  contract 
required  a  repetition  of  the  message,  or  an  insurance,  in  ordt-r 
to  make  the  defendant  liable  for  mistakes  or  delays  in  the 
transmission  or  delivery  bej'ond  the  amount  received  for  send- 
ing the  same.  Such  mistakes  or  delays,  whether  caused  by 
the  negligence  of  the  defendant's  servants,  if  not  gross,  as  by 
willful  misconduct,  or  by  causes  beyond  its  control,  were 
covered  sufficiently  by  the  clause  of  the  contract. 

I  think  that  the  plaintiffs  failed  to  make  any  cnse  against 
the  defendant  for  the  recovery  of  the  damage  claimed  to  have 
resulted  to  them  by  reason  of  the  error  or  mistake  in  the  mes- 
sage as  transmitted,  and  the  trial  court  was  in  error  in  sub- 
mitting the  case  to  the  jury  upon  the  theory  that  the  stipula- 
tions on  the  printed  blank,  upon  which  the  message  was  sent, 
aoG  ^vere  not  binding  upon  the  plaintiffs.  For  the  reasons 
given,  I  advise  the  afifirmance  of  the  order  of  reversal,  and  that 
judgment  absolute  should  be  rendered  against  the  appellants, 
pursuant  to  the  stipulation  in  their  notice  of  ai)peal,  with  costs 
to  the  respondent  in  all  the  courts. 

CuUen.  C.  J.,  Vann,  Werner,  Willard  Bartlett,  Hiscock  and 
Chase.  JJ.,  concur. 

Ordered  accordinglv. 


The  Bide  of  a  Telraraph  Company  in  relation  to  the  repetition  of 
messages  to  guard  against  mistakes,  and  limiting  its  liability  for  un- 
repeated  messages,  lias  been  held  not  to  apply  to  the  receiver  of 
the  message:  Tobin  v.  Western  Union  Tel.  Co.,  146  Pa.  37.1,  28  Am. 
St.  Eep.  802.  As  to  the  effect  of  such  rules  on  the  sender  of  the 
message,  see  Western  Union  Tel.  Co.  v.  Milton,  .53  Fla.  484,  125  Am. 
fc>t.  Eep.  1077,  and  cases  cited  in  the  cross-reference  note  thereto. 
Am.  St.  Rep.,  Vol.  127 — 61 
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NAVIGABLE  WATERS— Rights  of  Shore  Owner.— A  riparian 
owner  on  navigable  water  has  the  right  of  access  thereto  from  the 
front  of  his  land,  which  right  includes  the  construction  of  a  pier 
on  the  land  under  water  beyond  high-water  mark,  and  this  rule  is  as 
applicable  to  littoral  owners  whose  lands  front  upon  the  surf-boaten 
shore  of  the  open  ocean  as  to  a  riparian  owner  whose  lands  border 
upon  bays  of  the  sea,  inland  lakes,  or  on  navigable  waters,     (p.  9(55.) 

NAVIGABLE  WATERS— Right  of  Public  to  Access.— The  jus 
privatum  of  the  crown,  by  which  the  sovereign  of  England  was 
deemed  the  absolute  owner  of  the  soil  of  the  sea  and  of  the  navigable 
rivers,  was  inapplicable  to  the  conditions  of  the  American  colonies, 
and  from  their  first  settlement  seems  to  have  been  abandoned  to 
the  proprietors  of  the  upland  so  as  to  have  become  a  common  right, 
and  thus  the  common  law  of  the  states;  and  except  in  so  far  as  the 
jus  privatum  has  devolved  upon  littoral  and  riparian  owners,  that 
right  now  resides  in  the  people  in  their  sovereign  capacity,     (p.  9G6.) 

NAVIGABLE  WATERS— Relr.tive  Rights  of  Public  and  Lit- 
toral Owner. — The  reasonable  exercise  of  the  right  of  a  littoral  owner 
to  access  to  navigable  water  is  paramount  to  the  right  of  the  public 
to  pass  along  the  foreshore;  but  in  so  far  as  his  attempted  exercise 
of  that  right  passes  the  bounds  of  necessity  and  reason,  the  public 
right  of  passage  becomes  paramount,      (p.  967.) 

NAVIGABLE  WATERS. — A  Littoral  Owner  Acquires  Only 
Those  Rights  in  the  foreshore  which  are  necessary  to  enable  him  to 
make  reasonable  use  of  his  upland,  and  the  principal  attribute  of 
such  use  is  access  to  and  egress  from  the  open  water,      (p.  967.) 

NAVIGABLE  WATERS— Unreasonable  Use  of  Foreshore.— 
While  a  littoral  owner  has  the  right  to  maintain  a  pier  to  connect 
his  upland  with  the  sea,  even  thougli  he  thereby  limits  the  free  and 
convenient  passage  of  the  public  along  the  foreshore,  still  if  he  un- 
necessarily interferes  with  such  passage  to  the  premises  of  another 
proprietor,  the  latter  is  entitled  to  an  injunction,     (p.  968.) 

John  Brooks  Leavitt,  Stuart  G.  Gibboney  and  Albert  11.  At- 
terbury,  for  the  appellants. 

George  D.  Beattys  and  Lawrence  W.  AViddecombe,  for  the 
respondent. 

370  WERNER,  J.  Durinp:  the  period  mentioned  in  the 
complaint  the  plaintiffs  (with  the  exception  of  Putnam,  a 
lessee)  were  the  owners  of  certain  uplands  upon  Staten  Islnnd. 
fronting  on  the  waters  of  New  York  bay.  At  the  same  time 
the  defendant  was  the  owner  of  laud  siniilarh-  located,  but 
separated  from  plaintiffs'  land  by  a  public  ro;id  known  as  Red 
lane,  or  Lincoln  avenue,  which  runs  to  the  shore  and  termin- 
ates at  a  bulkhead.  The  lan<ls  of  both  parlies  have  been  so 
improved  as  to  lit  them  for  use  sm  resorts  for  publie  recrca- 
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tion  and  amusement.  This  suit  was  instituted  to  restrain  the 
defendant  from  doing  certain  acts  which  it  is  claimed  con- 
stitute unlawful  injuries  to  plaintiffs'  property  and  tlioir 
rijrhts  therein.  These  acts,  briefly  summarized,  consist  of  the 
defendant's  alleged  obstruction  of  a  public  highway  known 
as  the  Sea  Side  boulevard,  so  as  to  interfere  with  the  j)assag(' 
of  the  plaintiffs  and  the  public  to  and  from  plaintiffs'  prop- 
erty; of  the  defendant's  erection  and  maintenance  of  a  pier 
extending  from  its  upland  into  the  water;  of  the  building  of 
fences  and  other  obstructions  underneath  the  pier,  and  a  plat- 
form with  the  buildings  thereon  alongside  the  pier;  by  which 
means  it  is  claimed  the  defendant  has  obstructed  the  passage 
of  the  public  over  the  land  between  high  and  low  water  mark, 
and  interfered  with  the  right  of  the  public  to  reach  plaintiffs' 
premises  over  the  beach ;  and  that  tlie  defendant  has  aLso  in- 
terfered with  such  passage  by  the  public  b^^  operating  a  sand- 
pump  and  maintaining  a  sewer  which  casts  water  and  sewage 
upon  the  plaintiffs'  premises. 

The  referee  before  whom  the  trial  was  had  made  extended 
findings  of  fact,  only  a  few  of  which  are  material  to  the 
aso  present  phase  of  the  controversy.  Among  other  things 
he  found:  That  on  April  2,  1902,  the  defendant  ol)tained  let- 
ters patent  from  the  state,  granting  to  it  the  right  "To  erei-t 
on  the  lands  under  water  herein  granted  a  pier  or  piers  and 
buildings  or  structures  of  a  substantial  character,"  and  con- 
veying the  land  under  water  to  the  defendant  upon  tlie 
following  condition:  "That  the  party  of  the  second  part  fdo- 
fendantj,  its  successors  and  assigns,  shall  not  make,  erect  or 
maintain,  or  cause  or  allow  to  be  made,  erected  or  maintained, 
any  fence,  building,  excavation  or  otlier  obstruction  of  any 
kind  in  or  upon  land  h'ing  between  the  lines  of  high  and  low 
\vater  as  tliey  now  exist  or  hereafter  shall  exist,  that  shall  in 
any  manner  obstruct,  interfere  with,  inconvenience,  or  pre- 
vent any  person  or  persons  from  or  in  crossing  and  reorossing 
in  any  manner  or  way  said  land  between  high  and  low  water 
mark 

"That  in  1900  and  in  1901,  prior  to  obtaining  its  said  let- 
ters patent,  the  defendant  constructed  a  pier  frciu  its  -ai'l 
upland  tract  out  into  the  bay  about  seventeen  Inindi-e'l 
feet,  the  shore  end  thereof  stretching  over  the  beach  between 

high    and   low    water    mai'k which    piei"    was    so    enn- 

structed  as  to  hinder,  obsti'uct  and,  at  certain  ti:nes  of  the 
tide,  completely  to  i)reveiit  the  pu1ilie  from  passinu'  aloiej;  tlie 
beach  dr^'shod  between  hiuh  and  low  water  iiKirk  under  the 
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pier.  That  the  defendant  also  constructed  a  platform  along- 
side said  pier  and  between  it  and  the  bulkhead  at  the  foot  of 
Red  lane,  which  platform  extended  out  over  high-water  mark, 
Avhich  as  first  constructed  did  not  interfere  with  the  passage 
of  the  public  over  the  beach  between  high  and  low  water 
mark ;  and  that  in  1901,  and  in  order  to  hinder,  obstruct  and 
prevent  the  public  from  passing  under  and  over  the  plaintiff's 
premises,  the  said  defendant  maintained  certain  planks  from 
spile  to  spile  under  the  pier  so  as  to  form  a  fence  barring 
passage,  and  erected  a  shed  on  the  platform  extending  to  the 
sea  end  thereof;  ....  and  the  construction  of  said  planks 
from  spile  to  spile  under  the  pier,  and  the  maintenance  of 
said  shed  upon  the  platform  next  to  the  pier,  were  such  that 
no  persons  could  ^^^  pass  under  said  pier  at  certain  times  of 
the  tide  without  climbing  said  fence." 

The  referee  also  found  that  certain  other  acts  of  the  defend- 
ant, such  as  building  a  trestle  and  track  across  the  beach  from 
the  sand-pump  to  a  point  about  two  hundred  feet  from  the 
shore  end  of  the  pier,  and  the  dripping  of  water  from  a  sand- 
bin  erected  by  the  defendant,  interfered  with  the  passage  of 
the  public  dryshod  over  the  beach  between  high  and  low  water 
mark  to  the  plaintiff's  premises. 

The  referee  further  found  that  the  acts  of  the  defendant  in 
maintaining  the  pier  as  above  described  and  in  permitting 
water  to  drip  over  the  beach  between  high  and  low  water 
mark  were  in  violation  of  the  above-quoted  condition  in  its 
grant  from  the  state. 

As  conclusion  of  law  the  referee  held:  "That  the  acts  of 
the  defendant  in  building  and  maintaining  its  pier  and  in  the 
construction  of  a  shed  on  the  platform  adjoining  the  bulkhead 
of  Red  lane,  and  in  building  the  trestle  to  its  sand-bin  at  the 
foot  of  Red  lane,  and  in  its  operation  of  the  same — although 
l)y  such  acts  the  public  were  and  are  prevented  from  having 
free  passage  to  Woodland  beach  (plaintiffs'  property)  over 
the  platform  and  over  the  beach  between  high  and  low  water 
mark,  and  although  its  pier  is  built  and  maintained  in  viola- 
tion of  the  conditions  in  the  grant  to  it  from  the  state  of  the 
lands  under  water — are  not  such  as  entitle  the  plaintiff's  or 
eitlier  of  them  to  relief.  There  being  no  right  in  the  public 
to  pass  over  the  beach  between  liigh  and  low  water  mark,  and 
the  state  alone  having  the  right  to  enforce  the  conditions  on 
which  the  grant  \\as  made." 
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The  referee  also  decided  that  the  defendant  slioiild  be  per- 
petually restrained  from  obstructing  the  Sea  Side  l)oulevard, 
except  upon  certain  conditions;  from  permitting  sewage  to 
flow  upon  plaintiffs'  premises;  and  that  the  plaintilT.s  were 
entitled  to  an  accounting  for  the  dama^'os  sustained  by  reason 
of  the  acts  which  he  decided  should  be  enjoined. 

Both  parties  appealed  to  the  appellate  division  from  the 
judgment  confirming  the  referee's  report.  The  appellate  divi- 
sion ^^^  affirmed  the  judgment,  but  gave  plaintiffs  permission 
to  appeal  to  this  court,  certifying  for  our  determination  the 
following  question  of  law:  "At  the  time  this  action  was  begun 
was  there  any  right  in  the  public  to  pass  over  the  beach  be- 
tween high  and  low  water  mark  at  the  defendant's  summer 
resort  known  as  Midland  beach?" 

asa  Q^jj,  rei^-LMit  decision  in  Town  of  Brookhaven  v.  Smith, 
188  N.  Y.  74,  80  N.  E.  665,  very  materially  simplifies  the  ques- 
tion submitted  to  us  for  decision  in  the  case  at  bar.  In  that 
case  it  was  definitely  settled  that  in  this  state  a  riparian  owner 
whose  land  is  bounded  by  navigable  water  has  the  right  of 
access  thereto  from  the  front  of  his  land,  and  that  such  right 
includes  the  construction  and  maintenance  of  a  pier  on  the 
•'**'*  land  under  water  beyond  high-water  mark,  for  his  own 
use  or  for  the  use  of  the  public,  subject  to  suf^h  general  rules 
and  regulations  as  Congress  or  the  state  legislature  may  pre- 
scribe for  the  protection  of  the  rights  of  the  public.  So  thor- 
ough was  the  discussion  in  that  case  of  the  principles  involved, 
and  so  exhaustive  the  citation  of  authorities  bearing  upon 
them,  that  we  can  now  add  nothing  except  to  say  that  tiie  doc- 
trine there  enunciated  is  as  applicable  to  littoral  owners  whose 
lands  front  upon  the  surf-beaten  shore  of  the  open  beach,  as 
to  riparian  owners  whose  lands  border  upon  bays  of  the  sea. 
inland  lakes  or  other  navigable  waters. 

It  is  clearly  pointed  out  ya  the  Iirookhaven  case  that  tlic 
rigid  rules  of  the  common  law  of  England  relating  to  littornl 
and  riparian  rights  are  not  adaptalJe  in  every  particular  U> 
our  political  and  geographical  conditions;  that  in  adopti:).;- tli.- 
common  law  of  the  mother  country  we  did  not  incorj  urite 
into  our  system  of  jurisprudence  any  principles  wliii-h  are 
essentially  inconsonant  with  our  circumstances  or  repimnant 
to  the  spirit  of  our  institutions;  that  the  jus  privatum  of  the 
crown,  by  which  the  sovereign  of  England  was  di'cii;.'(]  to  be 
the  absolute  owner  of  the  soil  of  the  sea  and  of  the  ii.iviLi-able 
rivers,  was  totally  inapplicable  to  the  conditions  of  our  culouies 
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when  the  comnion  law  was  adopted  by  them,  and  that  this 
right,  from  the  first  settlement  of  our  province,  seems  to  have 
been  abandoned  to  the  proprietors  of  the  upland  so  as  to  have 
become  a  common  right  and  thus  the  common  law  of  the  state. 

The  same  reasons  which  underlie  the  decision  in  the  Brook- 
haven  case  as  to  the  rights  of  littoral  and  riparian  owners 
apply  with  even  greater  force  to  the  right  of  the  public  to 
use  the  foreshore  upon  the  margin  of  our  tide  waters  for  fish- 
ing, bathing  and  boating,  to  all  of  which  the  right  of  passage 
may  be  said  to  be  a  necessary  incident.  Except  in  so  far  as 
the  jus  privatum  of  the  crown  has  devolved  upon  littoral  .and 
riparian  owners,  that  right  now  resides  in  the  people  in  their 
sovereign  capacity.  This  is  the  logical  result  of  our  decision 
in  the  Brookhaven  case,  and  it  is  in  harmony  with  the  develop- 
ment of  our  history  and  the  spirit  of  our  institutions. 

3S5  fpj^g  \)^YQ  statement  of  these  propositions  brings  into  the 
foreground  of  the  discussion  the  question  at  issue  in  the  case 
at  bar.  Where  is  the  line  of  demarkation  between  the  rights 
of  littoral  and  riparian  owners  on  the  one  hand  and  the  rights 
of  the  public  on  the  other?  That  is  obviously  a  question 
which  cannot  be  answered  with  categorical  precision  in  all  its 
bearings.  It  may,  however,  be  answered  with  sufficient  defi- 
niteness  to  enable  us  to  make  a  satisfactory  disposition  of  the 
question  which  has  been  certified  to  us.  "At  the  time  this 
action  was  begun  was  there  any  right  in  the  public  to  pass 
over  the  beach  between  high  and  low  water  mark  at  the  de- 
fendant's summer  resort  known  as  Midland  beach?" 

This  action  was  commenced  in  Julj',  1905.  At  that  time 
the  defendant  held  the  land  under  water  in  front  of  its  up- 
lands by  virtue  of  letters  patent  from  the  state  bearing  dale 
April  2,  11)02,  under  which  it  acquired  the  right  "To  erect  on 
the  lands  under  water  herein  granted  a  pier  or  piers  and 
buildings  of  a  substantial  character,"  but  the  grant  was 
coupled  with  the  condition  ^'that  the  said  party  of  the  second 
part  [defendant],  its  successors  and  assigns,  shall  not  make, 
erect  or  maintain,  or  cause  or  allow  to  be  made,  erected  or 
maintained,  any  fence,  building,  excavation  or  other  obstruc- 
lion  of  any  kind  in  or  upon  land  lying  between  the  lilies  of 
liigh  and  low  water  as  they  now  (^xist,  or  hereafter  shall  exist, 
that  shall  in  any  manner  obstruct,  interfere  with,  inconven- 
ience or  prevent  any  person  from  or  in  crossing  and  recrossing 
in  any  manner  or  way  said  land  between  high  and  low  water 
mark." 
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It  is  ai)p<Trent  from  the  most  cursory  reading  of  this  patent 
that  if  all  its  language  were  to  be  adopted  in  its  strictly  lit- 
eral meaning,  the  condition  would  operate  to  annul  the  grant. 
It  would  have  been  impossible,  of  course,  for  the  defendant  to 
construct  a  pier  or  other  structure  of  substantial  character  to 
extend  from  the  land  under  water  to  the  upland  without  ob- 
structing to  some  degree  the  right  of  passage  which  the  pub- 
lic had  along  the  foreshore.  It  is  necessary,  therefore,  to 
give  the  condition  in  the  patent  its  reasonable  and  ol)vious 
meaning,  and  when  that  is  done  it  matters  but  little  wlietlier 
:{so  ^^Q  defendant  rests  upon  its  letters  patent  or  upon  its 
legal  right  as  a  littoral  owner.  The  result  in  either  case  is  the 
same,  and  the  peculiar  language  of  the  patent  is  referred  to 
only  because  the  referee,  in  one  of  his  findings,  emplia>izcs  the 
fact  that  the  defendant  had  constructed  its  pier  a  year  or  two 
before  it  obtained  its  letters  patent.  It  is  enough  to  say  that 
either  as  littoral  owner  or  by  virtue  of  its  letters  patent  the 
defendant  had  the  right  to  construct  and  maintain  a  pier  that 
was  reasonably  adapted  to  the  purpose  for  which  it  was  pri- 
marily intended,  and  that  was  to  provide  a  means  of  passage 
from  the  upland  to  the  sea.  To  the  extent  that  the  reason- 
able exei'cise  of  this  right  necessarily  interfered  with  the  right 
of  the  public  to  pass  along  the  foreshore,  the  former  was 
paramount  and  the  latter  was  subordinate;  and  the  logical 
corollary  to  that  proposition  is  that  just  in  so  far  as  the  at- 
tempted exercise  of  the  littoral  or  riparian  right  passed  the 
prescribed  bounds  of  necessity  and  reason,  the  conditions  were 
reversed  and  the  right  of  passage  along  the  foreshore  remained 
the  paramount  right.  That  is  so  because  the  littoral  or  ripa- 
rian owner,  in  his  capacity  as  such,  acquires  only  those  rigliis 
in  the  foreshore  which  are  necessary  to  enable  him  to  make  a 
reasonable  use  of  his  upland;  and  the  principal  attribute  of 
such  use  is  access  to  and  egress  from  the  0])en  water.  The 
defendant,  thei-efore,  had  the  right  to  erect  and  niaiiitain  a 
pier  for  tlie  puri)0se  of  connecting  its  ui)lancl  with  the  sea. 
Just  so  far  as  it  was  a  necessary  consequence  of  tlie  rca.son- 
able  exercise  of  that  right  to  obstruct  the  forivslim-e  and  thus 
to  limit  the  free  and  convenient  passage  of  the  pnMic  Ihe 
defendant's  rights  are  superior  to  all  others  save  those  re- 
served to  Congress  and  the  state  legislature.  To  tlie  extent 
that  the  defendant  transcended  these  bounds,  the  rights  of  the 
public  remain  unaffected. 

At  this  point  in  the  discussion  we  must  tal-ce  note  of  somn 
findings  of  the  referee,  which  have  an  important  Ijearing  upon 
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the  question  to  be  decided.  These  are  to  the  effect  that  "in 
order  to  hinder,  obstruct  and  prevent  the  public  from  passing- 
over  the  pier  to  the  plaintiffs'  premises  the  said  defendant 
^^"^  maintained  certain  planks  from  spile  to  spile  under  the 
pier  so  as  to  form  a  fence  barring  passage,  and  erected  a  shed 
on  the  platform  extending  to  the  sea  end  thereof";  and  that 
the  effect  of  these  structures  was  to  hinder  and  obstruct  the 
passage  of  the  public  to  and  from  the  plaintiffs'  premises. 
These  findings,  which  are  supported  by  the  record,  and  which 
have  been  affirmed  by  the  appellate  division,  conclusively  es- 
tablish the  defendant's  usurpation  of  rights  which  it  never 
acquired  as  littoral  owner,  either  under  its  title  to  the  uplands 
or  as  patentee  by  grace  of  the  state  and,  a  fortiori,  determine 
that  the  defendant  has  invaded  the  right  of  the  public.  In 
this  view  of  the  case,  it  is  evident  that  the  conclusion  of  law 
found  by  the  referee  and  adopted  by  the  appellate  division  is 
not  supported  by  the  facts  found,  and  that  the  question 
whether  the  public  have  any  right  to  pass  over  the  beach  be- 
tween high  and  low  water  mark  at  the  defendant's  summer 
resort,  known  as  Midland  beach,  must  be  answered  in  the 
affirmative. 

The  subject  out  of  which  this  question  arises  is  one  of  ab- 
sorbing interest,  which  in  other  circunistanees  would  justify 
an  extended  discussion  of  many  incidental  questions  touched 
upon  in  the  luminous  briefs  of  counsel.  All  these  related 
questions  are  so  fully  covered,  however,  by  Judge  Gray's  very 
exhaustive  historical  anal3'sis  of  the  subject,  adopted  by  this 
court  in  the  Brookhaven  case,  that  we  may  properly  dispose 
of  the  case  at  bar  with  the  utmost  conciseness.  It  is  unneces- 
sary, therefore,  to  add  anything  further  except  to  suggest 
that  the  plaintiffs  are  clearly  entitled  to  maintain  this  action. 
Although  the  right  of  the  public  is  the  thing  at  issue,  the 
plaintiffs  as  part  of  the  public  have  made  out  a  case  of  special 
injury  and  damage,  whicli  it  is  the  duty  of  the  courts  to  re- 
dross  by  appropriate  remedies.  The  referee  has  found  that 
some  of  the  unlawful  acts  of  the  defendant  have  caused  spe- 
cial damage  to  the  plaintiffs;  and  while  tlie  finding  in  that 
regard  does  not  specifically  refer  to  the  defendant's  unauthor- 
ized ol)struction  of  the  pul)lic's  right  of  passage  over  the 
beach  or  foreshore,  it  is  necessary  inference  from  the  other 
.-{88  facfg  found  tliat  the  plaintiffs  have  suffered  such  special 
injury  in  that  behalf  as  to  entitle  them  to  maintain  this  action. 

The  question  certified  is,  therefore,  answered  in  tlie  affirma- 
tive, and  the  order  of  the  appellate  division  and  interlocutory 
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judgment  are  reversed  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

Cullen,  C.  J.,  Gray,  Vann,  Willard  Bartlett,  Hiscock  and 
Chase,  JJ.,  concur. 

Order  reversed,  etc. 


The  Belative  Mights  of  Ttiparian  Owners  and  the  Public  in  navigable 
•waters  is  the  subject  of  a  note  to  Mobile  T.  Co.  v.  Mobile,  aute,  p.  4U. 


DE  WOLF  V.  FORD. 

[193  N.  Y.  397,  86  N.  E.  527.] 

TRIAL. — On  a  Dismissal  of  a  Complaint  Without  Any  Evi- 
dence having  been  taken,  the  court  must  assume  the  truth  of  all 
the   allegations  of  fact   contained   in  the   pleading,     (p.   971.) 

INNKEEPER — Nature  of  Business. — The  business  of  an  inn- 
keeper is  of  a  quasi-public  character,  invested  with  many  privileges 
and   burdened   with    correspondingly   great   responsibilities,      (p.    972.) 

INNKEEPER — Right  of  Access  to  Guest's  Room.— An  inn- 
keeper has,  at  all  reasonable  times  and  for  all  proper  purposes,  the 
right  of  access  to  and  control  over  every  part  of  his  inn,  even  though 
separate  parts  thereof  may  be  occupied  by  guests  for  hire.     (p.  972.) 

INNKEEPER — Room  not  "Dwelling-house." — A  room  in  an  inn 
occupied  by  a  guest  is  not,  in  the  legal  sense,  a  "dwelling-house." 
(p.  973.) 

INNKEEPER. — An  Innkeeper  Holds  Himself  Out  as  Able  and 
Willing  to  entertain  guests  tor  hire,  and  in  the  absence  of  a  special 
contract  the  law  implies  that  he  will  furnish  such  entertainment  as 
the  character  of  his  inn  and  reasonable  attention  to  the  couvenieneu; 
and  comfort  of  his  guests  will  atl'ord.     (p.  973.) 

INNKEEPER — Right  of  Access  to  Guest's  Room.— An  inn- 
keeper retains  a  right  of  access  to  a  room  assigm  d  to  a  guest  only 
at  such  proper  times  and  for  such  reasonable  pur;  ises  as  may  be 
necessary  to  the  needs  of  particular  guests,      (ji.  97;!.) 

INNKEEPER — Exclusive  Right  of  Guests  to  Room. — When  h 
guest  is  assignetl  to  a  room  for  his  exclusive  ub-:e,  it  is  liis  for  all 
proper  purposes  and  at  all  times  until  he  gives  it  u[*;  the  occasional 
and  necessary  entrance  therein  by  the  innkeeper  should  be  nuule  witii 
due  regard  to  the  occasion,  and  at  such  times  and  in  such  manmr 
as  are  consistent  with   the   rights   of  the   guests,      (ji.   117-1.} 

INNKEEPER — Duty  in  Treatment  of  Guest. — While  an  inn- 
keeper is  not  an  insurer  of  the  safety  or  etnnturt  ut  his  guests,  lie 
]ievertlicless  owes  the  obligation  that  neitlier  he  nor  his  soi'\'ants  will 
abuse  or  insult  the  guest,  or  indulge  in  any  coiidact  or  sjieech  that 
may  unnecessarily  bring  upon  liini  pliysical  (liseninturt  or  distress  of 
mind.      (p.  974.) 

INNKEEPER — Liability  for  Invading  Guest's  Room. — An  inn- 
keeper is  liable  for  the  art  of  his  emjiloye  \\liu  furc'es  an  entrance 
into  the  room  of  a  female   guest,   charges  her   with  immoral   conduct. 
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instigates  her  with  opprobrious  epithets,  and  orders  her  to  leave  the 
hotel,     (p.   97G.) 

INNKEEPER — Damages  for  Invading  Guest's  Room. — Where 
an  eniployo  of  an  innkeeper  forces  an  entrance  into  the  room  of  a 
female  guest,  charges  her  with  impropriety  and  orders  lier  from  the 
inn,  her  damages  against  the  innkeeper  will  be  confined  to  such  as  are 
purely  compensatory,     (p.  976.) 

James  L.  Bennett,  for  the  appellant. 

John  C.  Gulick  and  Franklin  Pierce,  for  the  respondents. 

39S  WERNER,  J.  This  action  was  brought  to  recover  dam- 
ages which  the  plaintiff  claims  to  have  sustained  through  the 
acts  of  the  defendants'  servant,  who  is  charged  with  forcing 
his  way  into  a  room  occupied  by  the  plaintiff  in  defendants' 
hotel,  and  addressing  to  her  insulting,  derogatory  and  defam- 
atory language.  The  action  was  brought  to  trial  before  the 
court  and  a  jury.  At  the  opening  of  the  trial  the  defendants' 
counsel  moved  to  dismiss  the  complaint  upon  the  pleadings. 
This  motion  was  granted  and  judgment  entered  dismissing  the 
complaint.  Upon  appeal  to  the  appellate  division  the  judg- 
ment was  affirmed  b}^  a  divided  court,  and  an  appeal  has  been 
taken  to  this  court.  The  sole  question  to  be  determined  here 
is  whether,  upon  the  facts  stated  in  the  complaint  and  supple- 
mented by  the  allegations  of  the  defendants'  answer,  the  case 
should  have  been  submitted  to  the  jury. 

The  complaint  alleges  that  on  June  5,  1905,  the  defendants 
managed  and  controlled  the  Grand  Union  Hotel  in  the  city  of 
New  York,  which  was  a  public  inn  for  the  entertainment  of 
guests  for  hire;  that  the  plaintiff,  in  company  with  her 
daugliter  and  her  brother,  called  at  that  hotel  and  applied 
for  rooms,  giving  their  true  and  proper  names  and  stating  the 
;50!>  relationship  of  each  to  the  other;  that  the  plaintiff  and 
her  brother  and  daughter  were  thereupon  received  as  guests 
of  the  hotel,  and  the  plaintiff  was  assigned  to  a  room  therein; 
that  thereafter  and  at  about  1  o'clock  in  the  morning  of  the 
next  day,  while  the  plaintiff  was  occupying  the  room  so  as- 
signed to  her,  one  of  the  servants  of  the  defendants,  in  the 
course  of  his  regular  employment  in  the  hotel,  forced  his  way 
into  the  room  of  the  plaintiff  without  her  consent  and  against 
her  protest,  she  being  then  undressed  except  in  a  nightgown, 
and  acldre-sed  to  her  and  in  her  presence,  and  in  the  presence 
of  her  'hrothcr  and  another  ])erson,  vile  and  insulting  language, 
charged  Iut  with  being  a  disreputable  person,  accused  her  of 
conduct  imputing  guilt  of  impropriety  and  immorality,  and 
insulted  her  in  other  ways;  that  the  plaintiff  was  ordered  to 
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leave  the  hotel,  and  threatened  with  the  publication  of  her 
name  in  the  daily  papers  as  a  disreputable  person ;  and  that 
these  acts  committed  by  the  said  defendants'  servant  wore  ia 
violation  of  the  defendants'  obligations  toward  this  plaintiff 
as  their  guest. 

In  their  answer  the  defendants  admit  their  manafrement 
and  conti-ol  of  the  hotel,  and  that  the  plaintiff  was  assigned  to 
a  room  therein  on  the  day  mentioned  in  the  complaint.  All 
the  other  allegations  of  the  complaint  are  denied.  Additional 
facts  are  set  forth  as  a  separate  defense,  and  new  matter  is 
alleged  by  way  of  justification.  The  substance  of  this  sepa- 
rate defense  and  of  this  new  matter  is,  that  the  defendants 
had  established  and  enforced  in  their  hotel  a  rule  forbidding 
the  presence  of  a  man  in  a  woman's  bedroom,  especially  at 
night,  unless  the  room  was  occupied  by  husband  and  wife; 
that  such  a  rule  was  reasonable  and  necessary  for  the  mainte- 
nance of  the  good  repute  of  the  hotel  and  for  the  protection 
of  its  guests  against  improper  persons;  that  the  plaintiff  had 
violated  this  rule  by  permitting  a  man  to  enter  and  remain  in 
her  bedroom  at  a  late  hour  of  the  night  while  she  was  clad 
only  in  a  nightdress;  that  the  defendants'  servant  informed 
plaintiff  of  the  rule  referred  to  and  requested  her  male  visitor 
to  leave  the  room,  or  to  leave  the  hotel,  and  that  this  request 
was  refused;  that  the  acts  of  the  defendants'  servant  com- 
plained ^^^  of  were  simply  such  as  were  necessary  to  enforce 
this  rule;  and  that  no  more  was  done  than  was  reasonably 
necessary  to  accomplish  that  object. 

As  no  evidence  was  taken  at  the  trial,  the  dismissal  of  the 
complaint  compels  us  to  assume  the  truth  of  all  the  allega- 
tions of  fact  contained  in  that  pleading:  Sheridan  '*^^  v. 
Jackson,  72  N.  Y.  170;  Baylies'  Trial  Tractice,  2d  ed.,  247. 
The  facts  which  must,  therefore,  be  regarded  as  established  for 
the  purposes  of  this  review  are  that  the  relation  of  innkeop-'r 
and  guest  existed  between  the  defendants  and  the  plaintil'l:  at 
the  time  when  the  servant  of  the  former  forced  his  way  into 
the  rouui  of  the  latter;  that  this  forcible  entry  was  made  with- 
out invitation  from  the  guest  and  against  her  protest;  that 
she  was  there  subjected  to  the  mortification  of  exposing  her 
person  in  scant  attire,  and  to  tlie  ignominy  of  beiiiu'  acni^ed 
of  immoral  conduct;  that  she  and  her  visitor  \\-ere  ordered  to 
ilejiart  from  the  hotel,  and  that  all  this  was  done  by  the  de- 
fendants' servant  without  justification  and  in  the  course  of 
his  regular  employment.  If  the  dcrcinhints.  in  tliese  circum- 
stances, are  not  to  be  held  responsilile,  it  must  be  upon  the 
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theory  that  they  owed  no  duty  to  the  plaintiff  in  respect  of 
her  convenience,  privacy,  safety  and  comfort  while  she  was 
their  guest,  and  that  an  innkeeper  is  immune  from  liability 
for  any  maltreatment  which  he  or  his  servants  may  inflict 
upon  a  guest,  be  it  ever  so  willful  or  flagrant.  We  think  it 
may  safely  be  asserted  that  this  has  never  been  the  law,  and 
that  no  principle  so  repugnant  to  common  decency  and  jus- 
tice can  ever  find  lodgment  in  any  enlightened  system  of  juris- 
prudence. 

For  centuries  it  has  been  settled  in  all  jurisdictions  where 
the  common  law  prevails  that  the  business  of  an  innkeeper  is 
of  a  quasi-public  character,  invested  with  many  privileges  and 
burdened  with  correspondingly  great  responsibilities.  Except 
as  the  general  rule  of  the  common  law  is  modified  by  statu- 
tory enactment,  an  innkeeper  has  the  undoubted  right  to  con- 
duct his  inn  as  he  deems  best  so  long  as  he  does  not  violate 
the  law.  Although  he  impliedly  invites  the  public  to  his  es- 
tablishment, he  is  bound  to  furnish  no  particular  kind  of 
entertainment  or  accommodation,  except  such  as  may  be  ex- 
pressly stipulated  for,  or  such  as  may  be  reasonably  implied 
from  the  prices  which  he  charges,  or  the  grade  of  the  inn 
which  he  maintains.  And  while  he  is  bound  to  accept  as 
guests  all  proper  persons  so  long  as  he  has  room  for  them,  he 
'***^  is  under  no  legal  obligation  to  assign  a  guest  to  any  par- 
ticular apartment:  Fell  v.  Knight,  8  Mees.  &  W.  269.  From 
the  very  nature  of  the  business  it  is  inevitable  that  an  inn- 
keeper must,"  at  all  reasonable  times  and  for  all  proper  pur- 
poses, have  the  right  of  access  to  and  control  over  every  part 
of  his  inn,  even  though  separate  parts  thereof  may  be  oc- 
cupied by  guests  for  hire.  Over  against  these  general  rights.- 
and  privileges  there  is  the  well-recognized  responsibility  of 
the  innkeeper  for  the  guest's  goods  and  chattels  brought  to 
the  inn.  As  to  these  the  innkeeper  is  an  insurer,  unless  his 
common-law  duty  is  modified  by  statute,  and  he  is  liable  for 
all  loss  except  such  as  is  occasioned  by  the  negligence  or  fraud 
of  the  guest,  or  by  the  act  of  God  or  the  public  enemy:  ITulett 
V.  Swift,  33  N.  Y.  571,  88  Am.  Dec.  405.  Although  this  lia- 
bility of  the  innkeeper  for  the  loss  of  goods  intrusted  to  him 
by  his  guest  was  clearly  defined  nearly  four  centuries  ago, 
it  has  been  reserved  for  us  at  this  late  day  in  the  development 
of  our  jurisprudence  to  define,  witli  such  accuracy  as  the  na- 
ture of  this  case  requires,  the  relation  of  the  innkeeper  to  the 
person  of  his  guest.  It  is  clearly  not  the  conventional  relation 
of  landlord  and  tenant,   for  there  is  no  contract  as   to  the 
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realty:  Taylor  on  Landlord  and  Tenant,  sec.  66.  A  room  in 
an  inn  occupied  by  a  guest  is  not,  in  the  legal  sense,  hi.s  dwell- 
ing-liouse,  for  notwithstanding  his  occupancy,  it  is  the  house 
of  the  innkeeper:  Rodgers  v.  People,  86  N.  Y.  360,  40  Am. 
Rep.  548.  Nor  is  the  relation  of  innkeeper  and  gue.st  usually 
created  by  express  contract,  for,  as  a  rule,  it  is  based  wliolly 
upon  the  mere  circumstance  that  one  man  happens  to  have  an 
inn  which  is  patronized  by  another,  and  the  law  implies  what- 
ever else  is  necessary  to  constitute  the  relation  between  them  : 
Anthon's  Law  Student,  p.  57;  WiHard  v.  Reinhardt,  2  E.  D. 
Smith,  148.  It  is  a  relation,  moreover,  which  cannot  be  de- 
fined with  exactitude  in  matters  of  detail,  for  it  may  be  one 
thing  in  a  mining  camp,  or  in  the  remote  and  sparsely  settled 
portions  of  a  country;  it  may  be  another  thing  in  the  tavern 
by  the  rural  wayside,  and  yet  another  in  the  modern  urban 
palace  called  a  hotel.  Between  the  extreme  of  rugged  sim- 
plicity on  the  ^**"*  one  hand  and  of  palatial  magnificence  on 
the  other  there  are  numberless  gradations  of  service,  atten- 
tion, convenience  and  luxury  which  must  necessarily  give  the 
relation  of  innkeeper  and  guest  such  flexibility  as  will  render 
it  adaptable  to  varying  conditions  and  circumstances.  But 
underneath  all  these  differing  conditions  there  is,  of  course,  a 
basic  legal  principle  which  governs  the  general  relation  of 
innkeeper  and  guest.  The  innkeeper  holds  himself  out  as 
able  and  willing  to  entertain  guests  for  hire,  and,  in  the  ab- 
sence of  a  specific  contract,  the  law  implies  that  he  will  fur- 
nish sucli  entertainment  as  the  charac-ter  of  his  inn  and 
reasonable  attention  to  the  convenience  and  comfort  of  his 
guests  will  afford.  If  the  guest  is  assigned  to  a  room  upon 
the  express  or  implied  understanding  that  he  is  to  be  the  sole 
occupant  thereof  during  the  time  that  it  is  set  apart  for  his 
use,  the  innkeeper  retains  a  right  of  access  thereto  only  at 
such  proper  times  and  for  such  reasonable  purposes  as  may 
be  necessary  in  the  general  conduct  of  the  inn  or  in  attending 
to  the  needs  of  the  particular  guest.  If,  for  instance,  there 
should  be  an  outbreak  of  fire,  a  leakage  of  water  or  gas,  or  any 
other  emergency  calling  for  immediate  action  in  a  room  as- 
signed to  a  guest,  the  innkeeper  and  his  servants  must  ncL-es- 
sarily  have  the  right  to  enter  without  regard  to  the}  time  of 
day  or  night  and  without  consulting  the  wish  or  convenience 
of  the  guest.  It  is  equally  clear  that  for  the  purjutse  of  en- 
abling the  innkeeper  to  fulfill  his  express  or  implied  contract 
to  furnish  his  guest  with  such  convenience  and  comfort  as  the 
inn  affords,  he  and  his  servants  must  have  such  access  to  the 
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room  at  all  such  reasonable  times  as  will  enable  him  to  fulfill 
his  duty  in  that  behalf.  It  is  obvious  that  as  to  this  general 
right  of  entry  no  hard-and-fast  rule  can  be  laid  down,  for 
what  would  be  reasonable  in  a  case  where  a  room  is  occupied 
by  two  or  more  guests,  or  where  access  to  one  room  can  only 
be  had  through  another,  might  be  highly  unreasonable  where 
a  separate  room  is  assigned  to  the  exclusive  use  of  a  single 
guest.  It  is  also  manifestly  proper  and  necessary  that  an  inn- 
keeper should  have  the  right  to  make  and  enforce  such  rea- 
sonable "^^^  rules  as  may  be  designed  to  prevent  immorality, 
drunkenness,  or  any  form  of  misconduct  that  may  be  olTensive 
to  other  guests,  or  that  may  bring  his  inn  into  disrepute,  or 
that  may  be  radically  inconsistent  with  the  generally  recog- 
nized proprieties  of  life.  To  these  reserved  rights  of  the 
innkeeper  the  guest  must  submit.  But  the  guest  also  has 
affirmative  rights  which  the  innkeeper  is  not  at  liberty  to  will- 
fully ignore  or  violate.  When  a  guest  is  assigned  to  a  room 
for  his  exclusive  use,  it  is  his  for  all  proper  purposes  and  at 
all  times  until  he  gives  it  up.  This  exclusive  right  of  use  and 
possession  is  subject  to  such  emergent  and  occasional  entries 
as  the  innkeeper  and  his  servants  may  find  it  necessary  to 
make  in  the  reasonable  discharge  of  their  duties ;  but  these 
entries  must  be  made  with  due  regard  to  the  occasion  and  at 
such  times  and  in  such  manner  as  are  consistent  with  the 
rights  of  the  guest.  One  of  the  things  which  a  guest  for  hire 
at  a  public  inn  has  the  right  to  insist  upon  is  respectful  and 
decent  treatment  at  the  hands  of  the  innkeeper  and  liis  ser- 
vants. That  is  an  essential  part  of  the  contract  whether  it  is 
express  or  implied.  This  right  of  the  guest  necessarily  im- 
plies an  obligation  on  the  part  of  the  innkeeper  that  neither 
lie  nor  his  servants  will  abuse  or  insult  the  guest,  or  indulge 
in  any  conduct  or  speech  that  may  unnecessarily  bring  upon 
him  physical  discomfort  or  distress  of  mind.  The  innkeeper, 
it  is  true,  is  not  an  insurer  of  the  safety,  convenience  or  com- 
fort of  the  guest.  But  tlie  former  is  bound  to  exercise  rea- 
sonable care  that  neither  he  nor  his  servants  shall  by  un.-ivil. 
harsli  or  cruel  treatment  destroy  or  minimize  the  comfort, 
convenience  and  peace  wliidi  Ili:>  latter  would  ordinai-ily  en- 
joy if  the  inn  were  properly  conducted,  due  allowance  'ooing 
always  ir^ade  for  the  grade  of  tlie  inn  and  the  character  of  the 
accommodation  which  it  is  designed  to  afl'ord. 

Upon  the  facts  of  record,  considered  in  the  light  of  this 
very  gen(?ral  statement  of  the  rule's  whieh  govin-n  the  relation 
of  innkeeper  and  guest,  it  is  clear  that  the  defendants  were 
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guilty  of  a  most  flagfrant  breach  of  duty  toward  tlie  plnintilT. 
As  a  guest  for  hire  in  the  inn  of  the  defendants,  tlie  plaJMtiff 
405  -yyyg  cntitlcd  to  the  exclusive  and  peaceable  possession  of 
the  room  assigned  to  her,  subject  only  to  such  proper  intru- 
sions by  the  defendants  and  their  servants  as  may  have  been 
necessary  in  the  regular  and  orderly  conduct  of  the  inn,  or 
under  some  commanding  emergency.  Had  such  an  emorgciicy 
arisen,  calling  for  immediate  and  unpremeditated  action  u!i 
the  part  of  the  defendants  or  their  servants,  in  conserving  the 
safety  or  protection  of  the  plaintiff  or  of  other  guests,  or  of 
the  building  in  which  they  were  housed,  the  usual  rules  of 
decency,  propriety,  convenience  or  comfort  might  have  been 
disregarded  without  subjecting  the  defendants  to  liability  for 
mistake  of  judgment  or  delinquency  in  conduct;  but  for  all 
other  purposes  their  occasional  or  regular  entries  into  the 
plaintiff's  room  were  subject  to  the  fundamental  considera- 
tion that  it  was  for  the  time  being  her  room,  and  that  she  was 
entitled  to  respectful  and  considerate  treatment  at  their 
hands.  Such  treatment  necessarily  implied  an  observance  by 
the  defendants  of  the  proprieties  as  to  the  time  and  manner  of 
entering  the  plaintiff's  room,  and  of  civil  deportment  toward 
her  when  such^  an  entry  was  either  necessai'y  or  proper. 
Instead  of  acting  according  to  thesLj  simple  rules,  the  servant 
of  the  defendants  forced  his  way  into  the  plaintiff's  room, 
under  conditions  whicli  would  have  caused  any  woman  except 
the  most  shameless  harlot  a  degree  of  humiliation  and  suffer- 
ing that  only  a  pure  and  modest  woman  can  properly  describe. 
Not  content  with  that,  tlie  servant  castigated  the  plaintiff 
with  opprobrious  and  oU'ensive  epithets,  imputing  to  her 
innnurality  and  unchastit}',  and,  as  a  fitting  climax  to  such  an 
episode,  ordered  the  j^laintiff  to  leave  the  inn. 

The  majority  opinion  handed  down  by  the  aj-pcllate  divi- 
sion, in  which  the  dismissal  of  the  complaint  was  sustained. 
seems  to  be  based  upon  the  theory  that  \inder  the  coiunion 
law  the  innkeeper  is  not  responsible  for  the  s;;fcl\-  of  hi; 
guest  for  hire,  and  as  authority  for  that  view  it  cites  Calvin's 
Case,  8  Coke.  63.  All  that  appears  to  have  been  (tecitled  in 
that  case  is  that  tlie  iniikeeinn-  is  under  an  nb.solute  duty  to 
safely  keep  the  chattels  brouuht  to  the  inn  ""'  and  iiiliiistod 
to  him  by  his  guest.  There  is  a  dictum  in  tlie  oj>iniMn  to  tlie 
efl'ect  that  if  the  guest  be  beaten  in  the  inn.  the  inn!<eoner 
shall  not  answer  for  it;  l)ut  under  no  rea-iin;;iili^  construciiun 
could  that  language  be  held  to  mean  tliat  an  iniikeeper  and 
his  servants  might  assault  a    auest    and    yet    not    be    liable. 
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Tliere  may  donl)tloss  be  many  conditions  under  which  a  guest 
at  an  inn  may  be  assaulted  or  insulted  by  another  guest  or  by 
an  outsider  without  subjecting  the  innkeeper  to  liability,  but 
if  it  ever  was  thouglit  to  be  the  law  that  an  innkeeper  and  his 
servants  have  the  right  to  willfully  assault,  abuse  or  maltreat 
a  guest,  we  think  the  time  has  arrived  when  it  may  very 
properly  and  safely  be  changed  to  accord  with  a  more  modern 
conception  of  the  relation  of  innkeeper  and  guest.  We  think 
it  would  be  startling,  to  say  the  least,  to  announce  it  as  the 
law  of  this  state  that  an  innkeeper  and  his  male  servants  may 
invade  the  room  of  a  female  guest  at  any  hour  of  the  day  or 
night  without  her  consent,  in  utter  disregard  of  every  law  of 
decenc}'  and  modesty,  and  that  the  necessity  for  such  an 
extraordinary  right  lies  in  the  rule  that  an  innkeeper  must  be 
permitted  to  control  every  part  of  his  inn  for  the  protection 
of  all  his  guests.  Such  a  doctrine,  so  far  from  holding  an 
innkeeper  to  a  reasonable  responsibility  in  the  quasi-public 
business  which  he  is  permitted  to  carry  on,  would  clothe  him 
with  dangerous  prerogatives  permitted  to  no  other  class  of 
men. 

We  conclude,  therefore,  that  the  invasion  of  the  plaintiff's 
room  in  the  defendant's  inn  and  the  treatment  to  which  she 
was  there  subjected  under  the  circumstances  described  in  the 
complaint  constituted  a  violation  of  the  duty  which  the  de- 
fendants owed  to  the  plaintiff  and  for  which  the}^  may  be 
held  liable  if  the  facts  alleged  are  established  by  proof.  The 
complaint,  although  somewhat  inartificial  in  form,  sets  forth 
all  the  facts  necessary  to  such  a  cause  of  action.  The  measure 
of  liability,  if  any,  will  be  purely  compensatory  and  not  puni- 
tive, the  plaintiff's  right  to  recover  being  confined  to  such 
injury  to  her  feelings  and  such  personal  humiliation  as  she 
may  have  suffered:  Gillespie  v.  Brooklyn  Heights  R.  R. 
4«'^  Co.,  178  N.  Y.  347,  102  Am.  St.  Rep.  "^503,  70^N.  E.  857, 
G6  L.  R.  A.  618.  That  is  the  extent  to  Avhich  the  defendants' 
liability  may  fairly  be  said  to  spring  from  their  breach  of 
duty.  Any  remedy  beyond  that  Avhich  the  plaintiff  may  seek 
to  assert  must  be  invoked  in  a  different  form  of  action.  The 
gravamen  of  the  action  at  bar  is  not  the  alleged  slanderous 
defamation  of  the  plaintiff",  but  the  defendants'  breach  of  the 
duty  which  it  owed  to  the  plaintiff  and  the  injury  which  was 
directly  caused  thereby. 

The  precise  question  at  issue,  as  we  have  suggested,  seems 
to  be  one  of  first  impression  in  this  state.  In  a  diligent 
search  through  the  books  we  have  found  some  cases  that  are 
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analogous  to  the  case  at  bar,  but  none  that  are  identical.  It 
has  been  held,  for  instance,  that  a  tradesman  is  liable  for  an 
assault  upon  a  cu.stoiner  committed  by  the  tradesman's  em- 
ploye while  acting  within  the  scope  of  his  employment  (Col- 
lins V.  Jiutler.  179  N.  Y.  156,  71  N.  E.  746),  ami  the  same 
rule  was  applied  where  such  an  employe  had  procured  the 
unlawful  imprisonment  of  a  customer:  Craven  v.  Blooming- 
dale,  171  N.  Y.  439,  64  N.  E.  169.  In  a  very  recent  case  this 
court  decided  that  a  common  carrier  is  liable  to  a  passenger 
for  injury  to  his  feelings  caused  by  the  insulting  language  of 
the  carrier's  employe;  this  liability  being  predicated  upon  a 
breach  of  the  contract  which  obligated  the  carrier  not  only  to 
transport  the  passenger,  but  to  accord  to  him  respectful  and 
courteous  treatment,  and  to  protect  him  from  insult  from 
strangers  and  employes:  Gillespie  v.  Brooklyn  H.  R.  R.  Co., 
178  N.  Y.  347,  102  Am.  St.  Rep.  503,  70  N.  E.  857,  66  L.  R. 
A.  618.  There  is  the  same  dearth  of  direct  authority  in  other 
jurisdictions.  In  England  an  innkeeper  has  been  held  liable 
for  injuries  suffered  by  a  guest  through  a  defect  in  the  inn 
wliich  existed  because  of  the  innkeeper's  negligence;  and  the 
measure  of  the  innkeeper's  duty  was  held  to  be  reasonable 
care.  In  Nebraska  it  was  held  that  an  innkeeper  was  liable 
for  injury  to  a  small  boy  who  was  a  guest  through  the  acci- 
dental discharge  of  a  pistol  in  the  hands  of  an  employe,  in  a 
room  not  intended  for  guests,  into  which  the  lad  had  in- 
truded: Clancy  v.  Barker,  71  Neb.  83,  91,  115  Am.  St. 
Rep.  559,  98  N.  W.  440,  103  N.  W.  446,  69  L.  R.  A. 
642.  The  conclusion  of  the  court  in  that  case  seems  to 
liave  been  based  upon  the  theory  that  the  innkeeper's 
'^^^  liability  is  similar  to  that  of  common  carriers  who  have 
been  held  responsible  for  assaults  or  insults  upon  passengers, 
perpetrated  by  their  emplayes  while  acting,  not  within  the 
scope  of  their  restricted  authority,  but  within  the  apparent 
course  of  their  employment,  as  in  Palmeri  v.  Manhattan  Ry. 
Co.,  133  N.  Y.  261,  28  Am.  St.  Rep.  632,  30  N.  E.  1001,  io 
L.  R.  A.  136.  In  the  Nebraska  case  referred  to,  the  federal 
circuit  court  of  appeals  (131  Fed.  161.  66  C.  C.  A.  469.  6!)  L. 
R.  A.  G~)'S)  differed  from  the  state  court  upon  the  ground  that 
the  innkeeper's  employe  was  not,  at  the  time  of  the  accident, 
doing  anything  that  was  within  either  the  actual  or  apparent 
scope  of  his  employment,  and  also  for  the  further  reason  that 
a  common  carrier's  liability  in  such  cases  cannot  be  applied  to 
an  innkeeper.  In  California  tliere  is  one  r{']M)rte(l  ease  in 
which  the  innkeeper  was  held  liable  for  an  assault  upon  a 
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guest  committed  by  employes  who  were  acting  within  the 
scope  of  their  employment  (Wade  v.  Thayer,  40  Cal.  578), 
and  in  th^  same  state  in  a  recent  case  the  innkeeper  was  held 
to  be  free  from  liability  for  an  assault  upon  a  guest  by  an 
employe  who  was  not  acting  within  the  scope  of  his  employ- 
ment: Rahmel  v.  Lehndorff,  142  Cal.  681,  100  Am.  St.  Rep. 
154,  76  Pac.  659,  65  L.  R.  A.  88.  In  Missouri  an  innkeeper 
has  been  held  liable  for  injuries  to  a  guest  resulting  from  an 
assault  by  an  employe  even  where,  as  the  report  seems  to  in- 
dicate, the  employe  was  acting  willfully  and  wantonly  rather 
than  within  the  apparent  scope  of  his  employment  (Overstreet 
V.  Moser,  88  Mo.  App.  72),  and  in  Pennsylvania  and  Minne- 
sota the  courts  have  gone  so  far  as  to  hold  the  innkeeper  liable 
for  assaults  upon  guests  within  the  inn  by  others  than  the 
innkeeper  or  his  servants :  Rommel  v.  Schambacher,  120  Pa. 
579,  6  Am.  St.  Rep.  732,  11  Atl.  779;  Curran  v.  Olson,  88 
Minn.  307,  97  Am.  St.  Rep.  517. 

All  these  cases  bear  certain  analogies  to  the  case  at  bar,  but 
none  are  authoritative  for  the  precise  principle  is  not  involved. 
They  have  been  cited  because  these  analogies  indicate,  if  they 
do  not  determine,  that  the  innkeeper  is  not  a  lonely  exception 
to  the  rule  of  respondeat  superior,  when  a  guest  is  assaulted 
or  injured,  under  circumstances  which  would  generally  make 
other  emplo^'Crs  liable  for  the  acts  of  their  servants. 

*^^  The  judgments  of  the  appellate  division  and  the  trial 
term  should  be  reversed  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event. 

Cullen,  C.  J.,  Gray,  Vann,  Willard  Bartlett,  Hiscock  and 
Chase,  JJ.,  concur. 

Judgments  reversed,  etc. 


The  Duties  and  Liabilities  of  Innlcecpers  are  considered  at  length  in 
the  note  to  Jolmson  v.  Chadbourn  Finance  Co.,  99  Am.  St.  Rep.  577. 
By  the  implied  contract  between  a  hotel-keeper  and  his  guest,  the 
former  undertakes  more  than  merely  to  furnish  the  latter  with  suit- 
able food  and  lodging.  Tliere  is  a  further  implied  undertaking  on 
his  part  that  the  guest  shall  be  treated  with  due  consideration  for 
his  safety  and  comfort:  Clancy  v.  Barker,  71  Xeb.  83,  115  Am.  St. 
Eep.  559;  Kahmel  v.  Lehndorif,  142  Cal.  681,  100  Am.  St.  Eep.  154. 


Nov.  1908.]  Hawkins  v.  Hawkins.  979 


HAWKINS  V.  HAWKINS. 

[193  N.  Y.  409,  86  N.  E.  468.] 

WIFE'S    ACTION     FOR     SUPPORT  —  Mutual     Adultery    of 

Spouses. — The  adultrry  of  a  wife  bars  her  statutory  action  for  sopa- 
ration  and  sujjport,  notwithstaTiding  she  has,  in  a  prior  action  by  hor 
husband  for  a  divorce,  succcasfuily  interposed  the  dcieuse  of  hia 
adultery,     (p.  982.) 

John  McCormick,  for  the  appellant. 

Andrew  J.  Shipman,  for  the  respondent. 

-*»<>  IIISCOCK,  J.  This  action  is  one  brought  by  the  re- 
spondent to  procure  a  judpncnt  of  separation  from  her  hus- 
band, the  appellant,  and  to  compel  suitable  provision  for  her 
support  and  maintenance.  Its  dolcrmiTiation  will  be  governed 
by  the  application  to  rather  unusual  facts  of  sections  17G2  and 
17(j5  of  the  Code  of  Civil  Procedure. 

Section  1762  provides  that  a  wife  may  have  judgment  of 
separation  and  for  support  for  either  of  the  followin<,^  causes: 

"3.  The  abandonment  of  the  plaintiff  by  the  defendant. 

"4 the  neglect  or  refusal  of  the  defendant  to  pro- 
vide for  her." 

■*^^  The  respondent  alleged  and  has  proved  that  at  a  certain 
date  the  appellant  left  her,  and  since  then  has  refused  either 
to  live  with  her  or  support  her,  and  on  these  facts  she  would 
be  entitled  to  the  judgment  which  was  awarded  to  her  in  the 
court  below. 

But  section  1765  provides  that  in  such  an  action  as  this 
"the  defendant  may  set  up,  in  justilication,  the  misconduct 
of  the  plaintiff;  and  that  if  that  defense  is  established  to  the 
satisfaction  of  the  court,  the  defendant  is  entitled  to  judg- 
ment." 

L'nder  this  section  the  appellant  alleged  and  has  established 
beyond  controversy  that  his  refusal  to  live  with  and  support 
the  respondent  immediately  followed  and  was  the  result  of 
his  discovery  that  she  had  been  guilty  of  adultery.  On  tlie-e 
facts,  added  to  the  others  above  stated,  appellant  unipiestion- 
ably  would  be  entitled  to  judgment  disnii.>sing  the  action,  for 
it  is  settled  that  the  adultery  of  the  wife  relieved  the  husband 
from  the  obligation  to  support  her,  and  such  miseonduct  is  a 
defense  to  an  action  of  this  character:  Doe  v.  Hoe.  23  llun, 
19;  Deisler  v.  Dei.sler,  59  App.  Div.  207,  GD  N.  Y.  Su|)p.  326; 
People  v.  Shrady,  40  App.  Div.  46U.  5.s  N.  Y.  Supp.  143.  See, 
also,  Xelsou  on  Divorce  and  Separation,  sec.  42'J ;  Decker  v. 
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Decker,  193  111.  285,  86  Am.  St.  Rep.  325,  61  N.  E.  1108,  55 
L.  R.  A.  697. 

But  still  further  facts  are  established  which  it  is  claimed 
materially  qualify  the  force  of  those  last  recited.  It  appears 
that  the  appellant  was  guilty  of  adultery  before  the  res[)ond- 
ent,  although  not  known  to  the  latter  at  the  time  of  her 
offense,  and  that  in  an  action  brought  by  the  former  for  ab- 
solute divorce  the  latter  made  a  counterclaim  based  upon  the 
appellant's  wrongdoing,  and  the  court  on  familiar  principles 
refused  to  grant  relief  to  either  party. 

Under  these  circumstances  the  respondent  argues  in  sup- 
port of  her  judgment  that  the  appellant's  misconduct  some- 
how prevents  him  from  successfully  urging  hers  under  section 
1765  as  a  defense  to  this  action,  and  especially  that  inasmuch 
as  the  court  refused  to  dissolve  the  marriage  obligation  on 
account  of  the  said  mutual  acts  of  adultery,  said  obligation 
continues  in  full  force  notwithstanding  those  acts,  and  as  an 
incident  thereto  the  appellant  can  be  compelled  to  support  his 
Avife. 

'*^^  I  am  unable  to  agree  with  these  contentions.  In  the 
first  place,  and  disregarding  for  the  moment  the  judgment  in 
the  divorce  action,  it  is  to  be  kept  in  mind  that  the  respondent 
is  not  basing  her  action  on  general  principles  of  law  under 
which  the  court  might  be  urged  somehow  to  set  off  and  bal- 
ance against  each  other  the  mutual  misdeeds  of  the  parties, 
and  so  leave  the  respondent  with  all  her  original  marital 
rights  and  claims  unimpaired.  On  the  other  hand,  her  right 
of  action  is  based  on,  and  limited  by,  the  absolute  statutory 
provisions  which  have  been  quoted.  One  of  these  in  effect 
provides  that  even  though  she  establishes  the  usual  elements 
of  an  action  for  separation  and  support,  she  will  not  be  al- 
lowed such  affirmative  relief  based  on  the  marriage  contract 
which  she  herself  has  disregarded.  It  does  not  favor  an  as- 
sertion of  marital  obligations  which  is*  accompanied  or  pre- 
ceded by  their  violation.  This  being  so,  and  it  fully  appear- 
ing that  respondent  had  been  guilty  of  misconduct  which  is 
made  a  bar  under  the  statute  to  her  recovery,  I  fail  to  see  how 
it  justifies  or  excuses  her  misconduct,  or  changes  the  nature 
of  her  act  or  avoids  the  consequences  thereof,  or  contributes 
an  clcnu'nt  of  support  to  her  cause  of  action  to  prove  that  her 
luisbaiul  also  at  some  time  has  been  guilty  of  a  similar  viola- 
tion. And  especially  is  this  so  where,  as  here,  there  is  no 
claim  tliat  the  latter  violation,  even  as  a  matter  of  moral  in- 
fluence, conduced  to  or  mitigated  the  evil  of  the  former.     It 
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is  also  to  be  borne  in  mind  that  this  is  not  a  case  where  the 
husband  has  been  continuing  and  living  in  profligacy  while 
lie  cast  his  wife  off  for  a  single  offense.  Of  course,  if  the  ap- 
l^ellant  were  seeking  affirmative  relief,  his  conduct  would  be 
important  and  subject  to  the  strictest  scrutiny,  and  no  other 
rule  should  be  applied  to  him  than  is  being  urged  against  the 
respondent.  But  he  is  not.  The  respondent  alone  is  seekinfj 
legal  relief,  and  in  my  opinion  the  only  material  question  re- 
lates to  her  act. 

Neither  do  I  perceive  how  the  force  of  this  reasoning  and 
conclusion,  if  otherwise  correct,  is  atreeted  or  impaired  by  the 
decree  in  the  divorce  action.  On  the  other  hand,  the  loiric  of 
tliat  judgment  which  refused  relief  with  respect  to  the  mar- 
riage ■^'^  obligation  to  the  huslmnd,  who  had  been  guilty  of 
violating  it,  seems  to  aid  the  ap})ellant  rather  than  otherwise. 
Certainly,  if  the  respondent  is  permitted  to  maintain  this  ac- 
tion notwithstanding  her  adult'Ty,  she  will  be  enabled  to 
secure  part  of  the  very  relief  which  was  denied  to  her  in  the 
former  action  because  of  such  adultery. 

There  was  nothing  in  that  decree  which  technically  bars  the 
appellant  from  urging  the  respondent's  adultery  as  a  defense 
in  the  present  action.  It  refused  to  give  him  affirmative  re- 
lief on  account  thereof  in  the  former  action  because  of  his 
own  similar  fault,  but  that  is  not  inconsistent  with  his  right 
to  urge  the  same  act  under  the  express  provisions  of  the  stat- 
ute as  a  defense  to  the  wife's  reciuest  for  affirmative  relief  in 
this  action. 

But  it  is  urged  that  the  court  having  refused  to  dissolve 
the  marriage  tie,  all  the  obligations  of  that  contract,  including 
that  of  support  of  the  wife  by  the  liusband,  must  rL-main  in 
full  force.  And,  as  sustaining  this  view,  reference  is  made 
to  the  expression  in  "Wood  v.  Wood,  2  Paige  Ch.  108.  that 
"if  both  parties  (to  a  divorce  action)  are  guilty,  neither  has 
any  claim  to  relief;  and  they  are  in  that  case  suitable  and 
jirriper  companions  for  each  other,"  and  to  the  remark  in 
Bet'hy  V.  Beeby,  1  Ilagg.  Ecc.  790 :  "It  is  not  unfit  if  he  ...  . 
wlio  lias  violated  his  marriage  vow  should  be  liarred  of  his 
ren;ody ;  the  parties  may  live  together  and  find  sources  of 
mutual  forgiveness  in  the  humiliation  of  mutual  guilt." 

I  do  not  attribute  to  these  opinions  and  to  the  dti-ree  any 
such  significance  or  effect  as  is  claimed  for  them,  but  think 
that  the  only  meaning  legitimately  to  be  deduced  from  them 
is  that  the  court  will  nut  give  afiirmative  relief  to  mutually 
guilty  husband  and  wife  by  dissolving  the  marriage  contract, 
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but  will  leave  them  where  it  finds  them  subject  to  whatever 
burdens  of  that  relation  still  remain,  and  the  conclusion  is 
not  justified  that  such  a  decree  amounts  to  an  adjudication 
that  all  of  the  original  obligations  remain  unimpaired.  Inde- 
pendent of  any  statutory  provision,  it  might  be  questioned 
whether  a  wife  who  has  been  guilty  of  adultery  ***  may  suc- 
cessfully insist  that  her  husband  shall  live  with  or  support 
her,  even  though  the  court  has  refused  to  dissolve  the  mar- 
riage relation  because  of  his  similar  fault.  Certainly,  the 
decree  denying  dissolution  does  not  preserve  or  confer  such 
right  in  view  of  the  express  provisions  of  section  1765,  that 
the  misconduct  of  the  wife  shall  be  a  bar  to  her  right  to  sup- 
port, for  of  course  the  legislature  has  the  undoubted  right 
to  annex  this  consequence  to  her  misconduct,  and  necessarily 
the  provision  making  her  misconduct  a  bar  to  an  action  for 
support  must  apply  to  a  case  where  there  has  been  no  decree 
dissolving  the  marriage  on  account  of  adultery.  If  there  had 
been  a  decree  of  divorce  there  would  be  no  occasion  for  the 
exemption  of  the  husband  from  liability  for  support  as  a  re- 
sult of  such  misconduct. 

Neither,  in  view  of  the  statutory  provision  to  which  refer- 
ence has  been  made,  does  it  avail  as  an  argument  to  say  that 
the  wife's  right  of  dower  and  of  administration  on  her  hus- 
band's estate  and  possibly  various  other  rights  continue  not- 
withstanding her  adultery,  so  long  as  the  marriage  has  been 
allowed  to  remain  undissolved,  and  that  it  is  not  in  harmony 
with  the  continuance  of  these  rights  that  she  should  lose  her 
right  to  support.  This  is  a  matter  of  statutory  policy.  It 
cannot  be  doubted  that  the  legislature  would  have  the  power 
to  cancel  her  right  of  dower  and  administration  because  of 
mere  adulter}^  without  a  decree  of  divorce  founded  thereon, 
and  if  it  had  so  enacted,  I  can  hardly  believe  that  she  would 
have  avoided  the  result  of  her  misconduct  by  proving  that  at 
some  time  her  husl)and  had  committed  a  similar  sin.  It  has 
i)een  expressly  held  otherwise  in  England:  Bostock  v.  Smith, 
34  Beav.  57. 

Autliorities  are  not  wanting  to  sustain  the  proposition  that, 
independent  of  any  statutory  provision  such  as  we  have,  the 
destructive  consequences  to  hor  conjugal  rights  of  the  wife"s 
adultery  are  not  prevented  or  compensated  and  avoided  by 
similar  fault  of  her  husband. 

Govicr  v.  Hancock,  6  Durn.  &  E.  603,  was  an  action  to  re- 
cover for  nc^ee-saries  furnished  to  a  wife  living  apart  from 
her  husband.     It  appeared,  however,  that  she  had  committed 


Nov.  1908.]  Hawkins  v.  Hawkins.  983 

^''^  adultery  after  leaving  him,  and  it  was  held  that  this  ex- 
onerated him  from  liability  for  her  support,  although  he  had 
first  committed  a  similar  act  and  had  otherwise  treated  her 
cruelly. 

In  Bostock  V.  Smith,  34  Beav.  57,  it  was  held  that  the  wife 
who  left  her  husband  and  committed  adultery  came  within 
the  statute  forfeiting  her  dower  for  such  ofTense,  even  though 
slie  left  her  husband  in  consequence  of  his  gross  misr-onduet, 
"which  was  such  as  would  justify,  if  anything  could  justify, 
her  act.     But  nothing  could  justify  it." 

In  Stimpson  v.  Wood  &  Son,  57  L.  J.  Q.  B.  485,  it  was  in 
ofFeet  held  that  a  wife  living  in  adultery  lost  all  right  of  sup- 
port, although  her  husband  was  doing  the  same  thing. 

In  Culley  v.  Charman,  L.  K.  7  Q.  B.  D.  89,  it  was  said  by 
Hawkins,  J.:  "I  do  not  think  there  is  any  need  to  cite  au- 
thorities to  show  that  a  husband  is  not  l)onnd  at  common  law 
to  maintain  a  wife  who  has  been  guilty  of  adultery  and  who 
is  living  apart  from  him." 

In  Hope  V.  Hope,  1  Swab.  &  T.  94,  it  appeared  that  each 
party  had  sought  divorce  for  the  adultery  of  the  other,  and 
had  been  denied  relief  on  account  of  their  mutual  misdeeds; 
that  thereafter  the  wife  applied  for  a  decree  of  restitution  of 
marital  rights,  wliich  in  its  important  aspects  was,  like  the 
present  case,  an  action  to  compel  support.  It  was  urged 
"that  cohabitation  is  a  duty  resulting  from  marriage,  and  that 
neither  party  can  withdraw  from  cohabitatim  without  the 
judgment  of  a  court,  which  in  this  case  the  husljand  not  on!}- 
had  not  obtained,  but  having  asked  the  proper  tribunal  to 
release  him  from  that  duty  his  praj'er  was  rejected;  and. 
secondly,  that  the  guilt  of  each  being  the  same,  their  mutual 
delinquencies  were  compensated  and  both  were  restored  to 
tlieir  original  position  as  innocent  parties."  The  court  over- 
ruled both  contentions. 

And  to  the  same  efl'ect  are  the  cases  of  Drummond  v.  Druir.- 
mond.  2  Swab.  &  T.  274;  Otway  v.  Otway,  L.  R.  13  P.  D.  141. 

It  may  be  said  that  these  later  English  decisions  are  baso'i 
'*^^  on  the  principles  of  the  ecclesiastical  law  whieh  have  not 
been  adopted  in  this  country,  and,  therefore,  are  not  ajiplic..- 
l)le.  There  may  be  controversy  as  to  how  far  the  oci-lesias- 
tical  law  has  been  adopted,  and  it  may  ])e  eoncixlcd  for 
ari^im^ient  that  these  decisions  would  not  be  useful  in  inter- 
preting the  meaning  of  our  statutes.  AVhen,  however,  the 
words  of  a  statute  being  plain.  '•iTtain  faets  have  l:)er-ii  de- 
veloped under  it,  we  have  a  right  to  consider  what  ell'eet  an- 
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other  court  exercising  jurisdiction  over  the  same  general 
subject  and  governed  by  principles  not  unlike  those  embodied 
in  our  statute,  has  given  to  similar  facts. 

As  was  said  by  Judge  Folger  in  Brinkley  v.  Brinldey,  50 
N.  Y.  184,  10  Am.  Rep.  460,  "though  it  has  been  held  that 
the  ecclesiastical  law  of  England  is  not  a  part  of  the  common 
law  of  that  country,  and  is  no  part  of  the  common  law  thereof 
adopted  in  this  state,  ....  yet,  when  by  our  statutes  any  part 
of  the  jurisdiction  exercised  by  these  courts  was  given  to  our 
courts,  the  settled  principles  and  practice  of  those  courts  be- 
came a  precedent  and  a  guide  for  our  courts." 

The  case  of  People  v.  Shrady,  40  App.  Div.  4G0,  58  N.  Y. 
Supp.  143,  has  not  been  overlooked,  wherein  it  is  written  by 
Judge  Barrett  that  in  criminal  proceedings  against  the  hus- 
band for  abandoning  his  wife  it  would  not  be  a  defense  to 
show  that  the  wife  had  been  guilty  of  adultery,  it  also  ap- 
pearing that  the  defendant  had  been  first  guilty  of  similar 
fault  which  would  prevent  him  from  procuring  a  dissolution 
of  the  marriage.  It  is,  however,  to  be  noted  that  what  was 
thus  said  was  not  necessary  to  the  decision  of  the  case,  and, 
secondly,  that  it  was  expressly  directed  to  the  proposition  that 
under  such  circumstances  the  husband  would  be  bound  not  to 
permit  his  wife  to  become  a  "public  charge."  Independent 
of  the  code  provision,  and  as  a  matter  of  public  policy,  there 
very  well  might  be  a  distinction  between  proceedings  by  the 
guilty  party  for  her  individual  benefit  and  those  inrstituted  in 
behalf  of  the  people  to  prevent  the  burden  of  a  public  charge. 

The  judgments  of  the  courts  below  should  be  reversed  and 
a  new  trial  granted. 

The  Above  Decision  was  Dissented  from  by  Chief  Justice  Cnllen, 
Tvho,  in  his  logic  and  concept  of  law  and  justice,  certainly  has  the 
better  of  his  associates.  In  the  course  of  his  dissenting  opinion  he  said 
in  part: 

"In  determining  this  question  we  must  not  be  misled  by  the  false 
analogy  of  ordinary  contracts,  and  the  argument  that  where  both 
parties  have  violated  a  contract  neither  can  claim  any  right  there- 
under. Though  based  on  contract,  as  distinguished  from  religious 
sacrament,  marriage  is  not  a  contract  in  the  accurate  sense  of  that 
term 

"Nor  are  we  to  be  controlled  by  the  decisions  in  England  (which 
will  be  referred  to  hereafter),  where  both  the  law  and  public  opin- 
ion view  in  very  different  lights  unchastity  in  the  wife  and  the  same 
offense  in  the  husband,  and  where  even  now,  under  the  divorce  act 
of  1857,  not  only  is  distinction  made  between   adultery  by  the  wife 
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and  that  by  the  husband,  but  a  divorce  may  be  granted  to  a  party 
guilty  of  adultery.  The  question  is  to  be  determined  in  the  light  of 
the  public  policy  of  this  state  as  declared  in  its  statute  law,  which 
imposes  the  obligation  of  marital  fidelity  equally  on  the  husband  and 
wife,  which  for  a  violation  of  that  obligation  grants  the  innocent 
party,  whether  wife  or  husband,  the  same  right  to  relief,  and  where 
both  parties  have  been  guilty,  requires  thtm  to  remain  husband  and 
wife.  The  obligation  resting  on  the  husband  to  support  the  wife 
does  not  spring  from  contract,  but  arises  from  the  marital  relation 
and  is  imposed  by  law.  It  is  not  even  within  the  power  of  the  par- 
ties to  contract  to  the  contrary.  Such  was  the  rule  of  the  common 
law,  and  it  is  expressly  enacted  in  this  state  by  section  21  of  the 
domestic  relations  law:  'Husband  and  wife  cannot  contract  to  alter 
or  dissolve  the  marriage,  or  to  relieve  the  husband  from  his  liability 
to  support  his  wife':  Laws  1896,  c.  272.  When,  therefore,  the  law 
says  that  man  and  wife  who  have  each  been  guilty  of  adultery  shall 
remain  man  and  wife,  it  enacts  that  the  marriage  obligation  shall 
continue  between  them  in  its  full  integrity.  It  is  conceded  that 
in  all  other  respects,  except  that  of  support,  the  rights  and  obligations 
of  the  parties  remain  unaffected.  On  the  death  of  the  defendant  the 
plaintiff  will  be  entitled  to  her  dower  right  in  his  real  estate,  and, 
if  he  dies  intestate,  to  a  share  of  his  personalty.  The  defendant 
has  a  similar  right  of  inheritance  in  case  of  the  plaintiff's  death  in- 
testate. If  either  one  should  be  killed  by  the  wrongful  or  negligent 
act  of  a  third  party,  the  survivor  will  be  entitled  to  sue  for  dam- 
ages for  the  death.  In  cn?e  of  intestacy,  the  survivor  will  be  en- 
titled to  take  out  letters  of  administration.  Xeitlicr  can  adopt  a 
child  without  the  consent  of  the  other.  It  is  unnecessary  to  extend 
this  enumeration  of  the  respective  rights  of  either  i>arty  in  the  per- 
son and  estate  of  the  other.  It  is  urged,  however,  in  answer  to  this 
argument,  that  these  are  matters  of  statutory  policy,  and  that  the 
legislature  could  abrogate  all  these  rights.  This  is  undoubtedly  true, 
but  it  is  equally  a  matter  of  statutory  policy  that  the  adulterous  hus- 
band must  retain  as  his  wife  an  adulterous  woman,  and  as  for  the 
suggestion  that  the  legislature  could  abrogate  these  rights,  were  it 
not  for  the  provision  in  the  state  constitution  forbidding  divorce  ex- 
cept by  judicial  decree,  the  legislature  might  abrogate  the  marriage 
itself,  for  it  is  not  a  contract  within  the  protection  of  the  federal 
constitution:   White  v.   White,  5  Barb.  474. 

"The  Englisli  ecclesia.stical  cases,  which  take  a  contrary  view  of 
the  obligation  of  the  adulterous  husband  to  support  an  adulterous 
wife,  are  of  recent  date,  long  subsequent  to  the  Revolution,  aiiil. 
therefore,  not  evidence  of  the  ecclesiastical  law  of  tliat  country  as  it 
existed  at  the  time  of  our  separation:  People  v.  Lisi'unib,  60  X.  Y. 
559,  19  Am.  Rep.  511.  The  earliest  of  those  is  Hope  v.  Ho;,e,  1 
Swab.  &  T.  94,  decided  in  1858.  There  it  was  held  tiiat  an  adiuiirous 
wife  cannot  obtain  a  decree  for  the  restoration  of  conju<4:il  rigiits 
against  an  adulterous   husband.     Tiie   learned   judge   w'uu   Ucrided    the 
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case  states  that  the  question  had  never  been  determined  in  the  courts 
of  that  country,  and  admits  that  the  canon  law,  which,  though  not 
adopted  in  its  entirety,  is  concedcdly  the  foundation  of  the  English 
ecclesiastical  law,  was  directly  contrary  to  the  conclusion  which  he 
reached.  He  further  admitted  that  there  were  dicta  of  that  eminent 
ecclesiastical  judge.  Lord  Stowell,  evincing  a  different  view.  In 
Proctor  V.  Proctor,  2  Ilagg.  Con.  (Eng.  Ecc.)  292,  where  a  separa- 
tion was  refused  by  reason  of  mutual  adultery,  Lord  Stowell  said: 
'It  (the  court)  therefore  presumes,  when  it  withholds  its  decree  of 
separation,  that  the  parties  return  to  cohabitation;  all  matters  re"* 
turn  to  their  former  course,  but  with  increased  vigor;  the  husband 
and  wife  live  again  on  their  former  footing,  and  there  is  no  antic- 
ipation of  separate  debts,  or  of  the  probability  of  a  spurious  off- 
spring. That  such  is  the  doctrine  of  the  canon  law  is  most  certain, 
the  authorities  are  numerous  and  precise  to  that  effect.'  The  Hope 
case  proceeded  on  two  decisions  of  the  common-law  courts.  The  first 
was  that  of  Govier  v.  Hancock,  6  Term  Eep.  603;  temp.  1790.  The 
action  was  for  board  and  lodging  furnished  to  defendant's  wife. 
The  report  thus  states  the  case:  'The  defendant  having  committed 
adultery  with  a  woman  of  the  name  of  Eazely,  whom  he  had  brought 
home,  treated  his  wife  with  great  cruelty,  and  finally  turned  her 
out  of  doors.  Then  the  wife  committed  adultery,  after  which  she 
offered  to  return  home,  but  her  husband  would  not  receive  her;  and 
this  action  was  brought  for  her  board  and  lodging  subsequent  to 
that  time.'  It  was  held  that  the  husband  was  not  liable.  In  Kex 
v.  riintan,  1  Barn.  &  Adol.  227,  the  defendant  was  convicted  as  a 
disorderly  person  in  failing  to  maintain  his  wife,  by  reason  of  which 
she  became  a  charge  on  the  parish.  Both  husband  and  wife  had 
committed  adultery.  The  conviction  was  reversed,  the  court  holding 
that  as  the  defendant  was  not  civilly  liable  for  the  supply  of  neces- 
saries to  his  wife,  he  could  not  be  held  a  disorderly  person  for  not 
supplying  them.  The  Irish  case  of  Seaver  v.  Seaver,  2  Swab.  &  T. 
665,  was  decided  prior  to  Hope  v.  Hope,  1  Swab.  &  T.  94,  but  the 
decision  is  not  noticed  in  the  later  case.  The  Seaver  case  was  de- 
cided both  in  the  consistorial  court  of  Dublin  and  on  appeal  exactly 
the  reverse  of  the  Hope  case,  to  which  it  was  entirely  similar  in  its 
facts.  The  court  there  said:  'The  sentence  is  not  merely  that  the 
parties  shall  live  together,  but  its  effect  in  substance  is,  that  they 
shall  fulfill  all  their  matrimonial  duties,  of  which  fidelity  to  the 
nuptial  bed  is  not  tlie  least  important.  I  know  that,  according  to 
tlie  modern  code  of  morals  and  feelings,  it  is  hard  for  the  husband 
to  com])]y  witli  such  a  sentence.  According  to  this  code  a  husband 
incurs  no  disgrace,  and  need  feel  no  shame  for  his  own  adultery, 
wliile  his  honor  is  ruined  totally  by  the  adultery  of  his  wife.  The 
disgrace  tlius  caused  by  another's  guilt  is  capable  of  only  one  possi- 
ble aggravation,  viz.,  if  he  forgives  her.  This  code  cannot  be  recog- 
nized in  a  court  Christian;   nor  will  a  man,  against  whom  adultery  is 
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chaigrd  and  proved,  be  permitted  to  allege  any  reluctance  to  asso- 
ciate  with   an   adulteress,  because   she   happens   to   be   his   wife.' 

"While  the  law  in  England  as  to  judicial  separations  remains  un- 
changed by  the  matrimonial  causes  act  of  1857,  which  first  authorized 
the  courts  to  decree  a  dissolution  of  the  marriage  tic,  the  practice 
in  suits  for  absolute  divorce  is  so  entirely  foreign  to  the  law  and 
policy  of  this  state  as  to  render  the  decisions  under  that  statute  of  no 
value  here.  There  a  husband  may  obtain  a  divorce  from  his  wife 
for  her  adultery.  A  wife  cannot  obtain  a  divorce  for  the  adultery  of 
hor  husband  unless  it  is  accompanied  by  cruelty,  abandonment,  or 
the  adultery  is  incestuous 

"My  learned  associate,  who  writes  for  the  majority  of  the  court, 
says:  •rndcpeiiilent  of  any  statutory  provision,  it  might  be  questioned 
wlii'ther  a  wife  who  has  been  guilty  of  adultery  may  suecissfully 
insist  that  her  husband  shall  live  with  and  support  her,  even  though 
the  court  lias  refused  to  dissolve  the  marriage  relation  because  of 
his  sin;il.ir  fa-.ilt.'  From  this  intimation  I  dissent  toto  caelo.  Its  ef- 
fect would  be  to  set  up  one  standard  of  morality  for  the  woman, 
another  for  the  man,  a  distinction  which,  whatever  may  be  the  view 
taken  of  it  by  society,  is  expressly  repudiated  by  the  statute  law 
of  this  state,  by  which  adultery  on  the  part  of  husband  or  wife  is 
equally  made  a  crime.  I  can  only  repeat  the  forcible  language  of 
the  court  in  the  Seaver  case  (2  Swab.  &  T.  G6o):  'Nor  will  a  man, 
ngaiiist  whom  adultery  is  charged  and  proved,  be  permitted  to  allege 
aiiV  reluL-taiice  to  associate  with  an  adulteress  because  she  happens 
to  be  his  wife.'  I  do  not  say  that  the  commission  of  a  single  act 
of  adultery  on  the  part  of  the  husband  gives  the  wife  unlimited  li- 
cense to  commit  adultery  at  all  times  thereafter  and  still  compel  her 
hus!i;iul  to  supi'ort  her,  but  this  is  equally  applicable  to  the  wife,  and 
a  siii,^'le  act  of  adultery  on  her  part,  possiljly  committed  at  a  time 
long  j';ist.  and  sincerely  repented  of,  slioiild  not  enable  the  husband 
to  e;i>t  her  off  without  support,  though  he  may  be  living  a  life  of 
continuous  and  gross  protligacy.  The  circumstances  under  which  an 
offense  is  committed,  while  they  may  not  ati'eet  the  penalty  which 
the  law  imposes  on  its  commissiun,  may  form  a  controlling  lactor  in 
deteruiiiiing  the  moral  delinquency  attributable  to  the  act.  The 
eiieet  of  the  decision  about  to  be  made  is  to  put  the  law  of  this  state 
on  the  same  basis  as  that  declared  by  the  king's  bench  in  the  Govier 
case  (G  Tt  rm  Eep.  GijS,  temp.  1790);  that  is  to  say,  that  the  adultery 
of  the  wife  bars  her  right  to  sup[)ort  no  matter  how  flagrant  tlie  m\>- 
conduet  of  tlie  husband  may  have  been  in  the  same  direction.  In 
tlie  case  before  us  the  parties  seem  to  have  equally  sinned.  The 
[•Inint iff's  riglit  to  relief,  ujilcss  barroil  by  her  iiii-conduct,  was  cou- 
ee.led.  The  burden  was,  tlierefore,  upun  the  di'rn.lant  to  sliow  that 
his  wife's  misconduct  was  of  su^'h  a  nature  or  so  far  exceeded  his  own 
in  mural  ohli.|niry  as  to  ju'^tify  him  in  turning  her  otT.  No  proof  of  the 
kind  a;)p(':us  in  The  re(!ord.  iS'o  finding  to  that  effect  has  been  made 
or   requested.     We    have    here    the   bare    facts    that   the   plaintiff    com- 
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mitted  an  act  of  adultery  and  that  the  defendant  also  committed 
an  act  of  adultery.  These  facts  standing  alone,  I  say,  do  not  justify 
the  defendant's  refusal  to  support  his  wife." 


The  Eight  of  a  Married  Woman  to  Maintain  a  Separate  Suit  for  main- 
tenance, independent  of  a  suit  for  divorce,  ig  the  subject  of  a  note 
to  In  re  Popejoy,  77  Am.  St.  Eep.  228. 


JOHNSTON  V.  SYRACUSE  LIGHTING  COMPANY. 

[193  N.  Y.  592,  86  N.  E.  539.] 

MASTEB  AND  SERVANT— Failure  of  Lineman  to  Inspect 
Cross-arm. — In  an  action  for  the  death  of  a  lineman  caused  by  the 
breaking  of  the  cross-arm  of  an  electric  light  pole,  the  court  should  in- 
struct the  jury  that  it  was  his  duty  to  see  that  the  cross-arm  was 
sound  and  strong  enough  to  hold  him  before  placing  his  weight 
thereon,  and  should  not  leave  it  to  the  jurors  to  say  from  the  evidence 
whether  such  was  his  duty.     (p.  990.) 

George  H.  Bond,  for  the  appellant. 

S.  F.  Hancock  and  Theodore  E.  Hancock,  for  the  respond- 
ent. 

^»4  GRAY,  J.  The  plaintiff's  intestate  was  killed  by  fall- 
ing from  the  cross-arm  of  an  electric  light  pole,  which  had 
broken  under  his  w^eight  while  engaged  in  adjusting  a  wire. 
His  administratrix  brought  this  action  to  recover  damages  of 
the  defendant,  charging  it  with  negligence,  in  the  respect  that 
the  cross-arm  was  defective  and  not  of  sufficient  strength  for 
the  use  intended.  She  recovered  a  verdict  and,  upon  appeal 
to  the  appellate  division,  the  judgment  entered  upon  the  ver- 
dict was  atTirmed.  The  defendant  appeals  to  this  court,  alleg- 
ing several  errors  upon  the  trial,  one  of  which,  in  my  opinion, 
is  fatal  to  the  judgment. 

It  appears  that  the  deceased  was  employed  by  the  defend- 
ant as  one  of  its  linemen,  whose  duties,  in  case  of  any  troul)le 
with,  or  imperfection  in,  the  defendant's  lines  comprehended 
the  repairing  of  the  same.  Upon  the  day  in  question  he  was 
ordered  to  proceed  to  a  point  where  a  crossing  of  wires,  or  a 
"cross-up,"  as  it  was  termed,  had  been  reported.  After  he 
had  cleared  tlie  wires  upon  the  pole  where  this  had  oecn.rred, 
he  observed  the  same  trouble  with  some  lines  upon  another 
pole,  standing  close  to  the  one  upon  which  he  was  working. 


Dec.  1908.]     Johnston  v.  Syracuse  Lighting  Co.  989 

He  proceeded  from  the  one  pole  to  the  other,  in  order  to 
remedy  the  difficulty,  and  sat  upon  the  cross-arm  at  a  point 
halfway  or  more  from  the  pole.  As  he  was  about  adjusting 
a  wire  to  a  pin  at  the  end  of  the  cross-arm,  it  broke  and  he 
was  precipitated  to  the  ground.  Examination  revealed  the 
presence  of  a  knot  running  through  the  cross-arm  and  also  a 
"weather  check,"  or  crack,  in  it,  caused  by  the  expansion  and 
contraction  of  the  wood.  Both  knot-hole  and  crack  were 
visible.  There  was  no  other  evidence  of  the  acts  of  the  de- 
ceased than  in  the  testimony  of  witnesses,  who  related  wliat 
they  saw  him  do  in  finishing  the  work  upon  the  first  pole  and 
in  then  jiroceeding  to  the  neighboring  pole. 

In  its  defense  the  defendant  showed  how  its  cross-arms  were 
procured  and  the  system  of  inspecting  which  they  were 
usually  subjected  to  before  being  put  in  use.  In  submitting 
the  case  to  the  jury,  the  trial  judge  left  it  to  the  jurors  to 
pass  upon  the  question  of  the  defendant's  negligence,  with 
r.!>5  respect  to  furnishing  this  cross-arm,  and  he  instructed 
them  that  they  were  to  determine  whether  the  deceased  had 
"exercised  reasonable  care  in  going  out  on  the  end  of  the  cross- 
arm."  Thereupon,  when  the  charge  was  finished,  the  defend- 
ant's counsel  requested  the  trial  judge  "to  charge  the  jur>^ 
that  it  was  Johnston's  [the  deceased's]  duty  to  inspect  the 
cross-arm  and  see  that  it  was  strong  and  sound  enough  to 
hold  him  before  he  placed  his  weight  thereon,  particularly  in 
a  place  of  known  danger."  The  court  ruled,  in  answer  to  the 
request,  that  tlie  jurors  were  to  say  from  the  evidence  whether 
that  v.as  his  duty ;  to  which  ruling  an  exception  was  taken. 
This  was  such  an  error  as  to  require  a  reversal  of  the  judg- 
ment and  that  a  new  trial  should  be  had.  Upon  the  authority 
of  the  decision  of  Flood  v.  Western  Union  Tel.  Co.,  131  X.  Y. 
()03.  30  N.  E.  196,  we  must  hold  that  the  defendant  was  en- 
titled to  have  the  jurors  instructed  as  requested.  The  duty 
of  the  defendant  toward  its  employes  was  to  provide  tliem 
with  a  reasonably  safe  place  for  the  performance  of  the  wurk 
required  of  them;  but  it  was  not  an  insurer  of  tlieir  safety. 
The  dut}'  rested  upon  its  linemen  to  use  some  judgment  in 
their  dangerous  occupation.  The  necessities  of  their  work 
upcm  the  poles,  when  performed  at  so  great  a  distonce  from 
the  ground  and  dependent,  as  it  was.  upon  the  original  or 
continued  soundness  of  the  wooden  arm,  demanded  ui)on  their 
part  the  exercise  of  the  duty  of  insp(^ction.  AVhile,  juvsum- 
ably,  the  cross-arms  furnished  are  iltted  to  bear  the  weight  of 
the  workman,  perfection  is  not  to  be  expected  in  &uy  human 
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system  of  safeguards  or  of  inspection,  and  he  is  not  exempted 
from  the  duty  of  being  vigilant  for  his  own  protection.  In 
this  case  the  deceased  was  working  in  the  daj'time,  and  it  may 
be  inferred  from  all  the  evidence  that  he  might  have  observed 
the  knot-hole  and  the  weather  crack,  and  have  regulated  his 
action  accordingly.  The  defendant  was  entitled  to  have  the 
jurors  instructed  as  to  what  the  rules  of  law  required  of  both 
plaintiff  and  defendant  in  their  relations.  If  they  believed 
that  the  defendant  had  not  discharged  the  full  measure  of  its 
duty,  as  the  employer,  they  were  to  ^^®  consider  whether  the 
deceased  had  acted  with  that  reasonable  caution,  under  the 
circumstances,  which  was  due  from  him. 

In  Flood  V.  Western  Union  Tel.  Co.,  131  N.  Y.  603,  30  N. 
E.  196,  the  facts  were  quite  similar  to  those  in  the  present 
ease,  except  that  there  it  did  not  appear  from  the  evidence 
that  the  company  had  been  negligent  in  furnishing  the  cross- 
ann.  The  deceased,  in  that  case,  was  one  of  the  defendant's 
linemen,  and  came  to  his  death  through  the  breaking  of  the 
cross-arm.  The  judgment  which  the  plaintiff  had  recovered 
was  reversed  and  a  new  trial  was  ordered,  this  court  holding 
that  linemen  "are  expected  to  see  the  condition  of  the  arms, 
and  if  they  find  them  insufficient,  to  replace  them,  or  to  re- 
port the  fact,"  and  that  "it  is  the  obvious  duty  of  ever}- 
lineman  before  going  upon  one  of  these  arms,  many  feet  above 
the  earth,  to  inspect  it  for  his  own  safety."  The  error  com- 
mitted upon  this  trial  was  in  submitting  to  the  jury,  as  a  ques- 
tion of  fact,  whether  it  was  the  duty  of  the  deceased  to 
inspect  the  cross-arm,  when  that  duty  was  imposed  by  the  law 
as  one  the  performance  of  which  is  naturally  to  be  expected. 

For  these  reasons,  the  judgment  and  order  appealed  from 
should  be  reversed  and  a  new  trial  should  be  had,  with  costs 
to  abide  the  event. 

Cullen,  C.  J.,  Haight.  Vann.  Willard  Bartlett  and  Chase, 
JJ.,  concur.     Edward  T.  Bartlett,  J.,  takes  no  part. 

Judgment  and  order  reversed,  etc. 


For  Authorities  in  Support  of  the  Principal  Cnxe,  see  ^TcGo^t7  ^. 
Soutliern  etc.  Tel.  Co.,  69  Conn.  635.  61  Am.  St.  Rep.  62;  Mclsaac  v. 
Northampton  Elec.   etc.  Co.,  172  Mass.  89,  70  Am.   St.   Eep.   2-ii. 
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WESTERN  UNION  TELEGRAPH  COMPANY  v.  POTTS. 

[120  Tonn.  37,  113  S.  W.  789.] 

TELEGRAPH  CORPORATIONS— Mental  Suffering.— Damages 
mny  be  recovered  for  montal  suflering  resulting  from  delay  in  the  de- 
livery of  a  social  telegram,     (p.  993.) 

TELEGRAPH  CORPORATIONS— Who  may  Recover  for  Fail- 
ure to  Deliver  a  Social  Telegrain.^The  right  to  sue  m.-^y  be  either  iu 
the  sender  or  the  sendee,  and  may  be  eitlier  on  tlie  contract  or  for  a 
breach  of  the  statutory  duty  of  prompt  delivery,      (p.  993.) 

TELEGRAPH  CORPORATIONS,  Liability  of,  When  in  *be  Na- 
ture of  for  Negligence.— An  action  under  the  statute  against  a  tele- 
graph corporation  for  delay  in  delivering  a  message  is,  in  eilcct,  one 
for  negligence,     (p.  994.) 

TELEGRAPH  CORPORATIONS.— The  Measure  of  Damages  in 
an  Action  for  Delay  in  delivering  a  social  message  or  uno  informing 
of  the  death  of  a  relative,  whether  suit  is  in  contract  or  iu  tort,  is 
substantially  th.e  same.      (p.  994.) 

TELEGRAPH  CORPORATIONS.— The  Damages  Recoverable 
for  Delay  in  Delivering  a  Message  informing  the  sendee  of  the  death 
of  a  relative  are  (1)  in  any  event  nominal  damages;  (2)  such  dam- 
ages as  may  be  fair  and  reasonable,  considered  as  arising  naturally  in 
tlie  usual  course  of  things  from  the  breach  of  a  contract  or  the  viola- 
tion of  a  public  duty,  or  such  damages  as  may  be  reasonably  supposed 
to  have  been  within  the  contemplation  of  both  parties  at  the  time 
thev  made  the  contract  as  the  possible  result  of  a  bveaeh  of  it.  (p. 
994".) 

TELEGRAPH  CORPORATIONS— Probable  Damages,  How  may 
be  Learned,  by  the  Company.— A  telegraph  corporation  may  learn  the 
grounds  on  which  it  may  base  an  estimate  of,  or  anticipate,  the  dam- 
ages that  may  result  or  naturally  flow  from  the  failure  to  deliver  a 
message  either  from  facts  communicated  to  its  agents  dehors  the  mes- 
sage or  from  the  face  of  tlie  message  itself,      (p.  994.) 

TELEGRAPH  CORPORATIONS— Dam^ages  Recoverable  of  by  a 
Person  not  Named  in  the  Message. — It  is  not  necessary  to  a  recovery 
that  the  action  sliould  be  brought  either  by  the  person  wliose  name 
a[)pears  in  the  telegram  as  sender  or  by  the  one  wliose  name  apiiears 
as  sendee.  It  may  be  brought  by  one  whose  name  appears  on  the  face 
of  the  message  as  beneficiary,  though  he  is  neitlior  sundee  nor  sender, 
or  by  an  undisclosed  principal  of  the  sender  or  sendee,      (p.  993.) 

TELEGRAPH  CORPORATIONS  —  Recovery  by  Dau<Thter 
Though  not  Named  as  Eitlier  Sender  or  Sendee  for  Delay  in  Deliver- 

(991) 
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ing  a  Message  Informing  Her  of  the  Death  of  Her  Mother. — If  a 
(laughter  arranges  with  her  brother  to  telegraph  to  her  husband  in 
the  event  of  the  death  of  her  mother  in  time  to  attend  the  funeral, 
and  the  telegram  is  accordingly  sent  by  him  to  her,  but  is  delayed  in 
delivery,  so  that  she  cannot  attend,  she  cannot  recover  of  the  com- 
pany other  than  nominal  damages,  when  she  is  not  named  in  the 
message  and  there  is  nothing  therein  to  inform  the  company  that  she 
is  interested  in  any  way  in  such  message.  The  rule  in  cases  of  so- 
cial messages  differs  from  that  controlling  commercial  messages,  (pp. 
997,  999.) 

Brown  &  Spurlock  and  Shields,  Gates  &  Mountcastle,  for 
Telegraph  Company. 

Murray  &  Murray,  for  Potts. 

'^^  NEIL,  J.  Action  to  recover  damages  for  failure  to 
promptly  deliver  a  telegram,  recovery  in  the  court  below  for 
five  hundred  dollars,  and  an  appeal  in  error  by  the  company. 

The  facts  are  as  follows : 

The  mother  of  Mrs.  Clara  Potts,  of  Chattanooga,  Tennes- 
see, was  lying  at  the  point  of  death  near  Springville,  Ala- 
bama. Mrs.  Potts  requested  her  brother,  TV.  D.  Self,  to  tele- 
graph news  of  her  mother's  death  to  Chattanooga,  when  it 
should  occur,  in  time  to  enable  her  to  be  present  at  the  funeral. 
The  arrangement  between  them  was  that  the  message  was  to 
be  sent  to  her  husband,  A.  B.  '**  Potts,  at  his  place  of  busi- 
ness, and  he  promised  his  wife  that  on  receiving  such  a  mes- 
sage he  would  promptly  deliver  it  to  her.  Mr.  Self  complied 
with  his  promise  by  handing  to  plaintiff  in  error  for  trans- 
mission the  following  message : 

"Springville,  Ala.,  2/14,  1905. 
**A.  B.  Potts,  care  of  Master  Mechanic,  C.  S. 
Shops,  Chattanooga,  Tenn. 

"i\Iother  died  this  morning,  seven  o'clock;  come  to  Spring- 
ville, train  one,  tonight.  W.  D.  SELF." 

The  message  reached  Chattanooga  at  2 :48  P.  ]M.  on  the 
same  day,  and  could  have  been  delivered  in  ample  time  to  en- 
able ^Irs.  Potts  to  leave  for  Springville  on  the  6  :30  P.  ^I. 
train.  If  slie  had  received  the  message  in  time,  she  could 
and  would  have  reached  Springville  in  ample  time  for  the 
funeral.  The  company,  however,  negligently  failed  to  de- 
liver the  message  until  after  the  6  :30  train  had  left.  In  con- 
sequence of  this  negligence  Mrs.  Potts  could  not  leave  for 
Springville  until  the  next  morning.  She  left  on  the  earliest 
train  possible  after  the  delivery  of  the  message  to  her  hus- 
band, but  was  able  to  reach  her  mother's  huuiu  only  after  the 
interment  had  taken  place. 
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Mrs.  Potts  and  her  husband  brought  suit  to  recover  dam- 
ages on  this  state  of  facts,  with  the  result  already  stated. 

The  company  had  no  further  knowledge  or  notice  of  the 
relations  of  the  parties  or  the  probable  consequences  '^^  of  a 
negligent  failure  to  deliver  the  message  than  such  as  was  fur- 
nished by  the  face  of  the  message  itself. 

The  company  moved  for  peremptory  instructions  in  the 
(ourt  below,  which  was  refused,  and  it  insists  here  that  the 
court  erred  in  denying  the  motion. 

The  plaintiff  in  error  insists  that  the  facts  stated  do  not 
mnlve  out  a  case  of  liability  against  it,  since,  as  it  claims,  Mrs. 
Potts  was  neither  sender  nor  sendee  of  the  message,  and  there 
was  notliing  on  its  face  indicating  that  she  had  any  interest 
in  it.  Hence  it  is  said  the  consequences  to  ^Irs.  Potts,  in  the 
way  of  mental  suffering  or  otherwise,  or  a  failure  on  the  part 
of  the  company  to  deliver  the  message,  could  not  have  been 
within  reasonable  contemplation. 

At  a  former  term  of  the  court  the  jud^nnmt  of  the  circuit 
court  was  affirmed,  and  a  petition  for  rehearing  was  there- 
after filed  by  the  telegraph  company,  and  was  held  under 
advisement. 

It  is  not  necessary  to  discuss  the  right  to  damages  for  men- 
tal anguish  arising  from  delay  in  the  delivery  of  a  social 
telegram.  That  question  has  long  been  settled  in  this  state: 
AVadsworth  v.  Western  Tniion  Tel.  Co.,  86  Tenn.  695,  6  Am. 
St.  Rep.  864,  8  S.  W.  574;  Newport  News  &  :\r.  R.  R.  Co.  v. 
Grit^n.  92  Tenn.  694,  22  S.  W.  737 ;  Western  Union  Tel.  Co. 
v.  Mellon.  96  Tenn.  66,  33  S.  W.  725;  Western  Union  Tel. 
Co.  V.  Robinson,  97  Tenn.  638.  37  S.  W.  545.  34  L.  R.  A.  431 ; 
Western  Union  Tel.  Co.  v.  Frith,  105  Tenn.  167.  58  S.  W. 
118;  Gray  v.  Western  Union  Tel.  Co..  108  Tenn.  39.  91  Am. 
St.  Rep.  706,  64  S.  W.  1063,  56  L.  R.  A.  301;  Cun-.berland 
Telephone  "^'^  Co.  v.  Brown.  104  Tenn.  56,  78  Am.  St.  Rep. 
906,  55  S.  W.  155,  50  L.  R.  A.  277.  The  right  to  sue  may 
be  in  either  the  sender  or  the  sendee,  and  may  be  either  on 
the  contract  or  for  breach  of  the  statutory  duty  to  promptly 
deliver.  If  on  the  contract,  the  right  of  the  sendee  is  based 
on  the  proposition  that  the  contract  must  be  treated  as  madt^ 
between  the  sender  and  the  company  for  the  benefit  of  the 
.s(Mi(lee;  if  under  the  statute.- the  sendee  sues  as  the  "aiiiri-ieved 
])arty":  Manier  &  Co.  v.  Western  Union  Tel.  ('o..  04  Tenn. 
442, "29  S.  W.  732;  Gray  v.  Western  Union  Tel.  Co..  108  Tenn. 
39,  91  Am.  St.  Rep.  706,  64  S.  W.  10(;3,  56  L.  R.  A.  301; 
Western  T^nion  Tel.  Co.  v.  :\IelIou,  96  Tenn.  66,  So  S.  W.  725. 
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The  ground  of  the  action,  if  on  the  contract,  is  for  the  breach 
thereof;  if  under  the  statute,  it  is  for  the  failure  to  perform 
the  duty  imposed,  and  in  effect  the  action  is  equivalent  to  one 
for  negligence :  Gray  v.  Western  Union  Tel.  Co.,  lOS  Tenn.  39. 
91  Am.  St.  Rep.  706,  64  S.  W.  1063,  56  L.  R.  A.  301 ;  Wad.s- 
worth  V.  Western  Union  Tel.  Co.,  86  Tenn.  695,  6  Am.  St.  Rep. 
864,  8  S.  W.  574;  Jones  v.  Western  Union  Tel.  Co.,  101  Tenn. 
442,  47  S.  W.  699;  Western  Union  Tel.  Co.  v.  ]\Iel]on.  96 
Tenn.  66,  33  S.  W.  725.  The  measure  of  damages,  whether 
tlie  suit  be  on  the  contract  or  in  tort,  is,  in  this  class  of  oases 
substantially  the  same,  viz. :  1.  If  there  has  been  a  violation 
of  the  contract,  or  a  breach  of  duty  on  the  part  of  the  com- 
pany, the  aggrieved  party  is  entitled  to  recover,  in  any  event, 
nominal  damages:  Wadsworth  v.  Western  Union  Tel.  Co.,  86 
Tenn.  695,  6  Am.  St.  Rep.  864,  8  S.  W.  574;  Jones  v.  West- 
ern Union  Tel.  Co.,  101  Tenn.  442,  47  S.  W.  699;  Western 
Union  Tel.  Co.  v.  Mellon,  96  Tenn.  66,  33  S.  W.  725;  Gray 
v.  Western  Union  Tel.  Co.,  108  Tenn.  39.  91  Am.  St.  Rep. 
706.  64  S.  AV.  1063,  56  L.  R.  A.  301.  2.  Such  damages  as  m;iy 
be  fairly  and  reasonably  considered  as  arising  naturally,  in 
the  usual  ^^  course  of  things,  from  the  breach  of  the  con- 
tract or  the  violation  of  public  duty,  or  such  damages  as  may 
be  reasonably  supposed  to  have  been  within  the  contempla- 
tion of  both  parties,  at  the  time  they  made  the  contract,  as 
the  prnba])le  result  of  a  breach  of  it :  Wadsworth  v.  Westorn 
Union  Tel.  Co.,  86  Tenn.  695.  6  Am.  St.  Rep.  864.  8  S.  W. 
574;  Newport  News  &  M.  R.  R.  Co.  v.  Griffin.  92  Tenn.  694. 

22  S.  AY.  737;  Western  Union  Tel.  Co.  v.  Reid.  120  Ky.  231. 
S5  S.  W.  1171,  70  L.  R.  A.  289;  McPeek  v.  AV&stern  Uninn 
Tel.  Co.,  107  Iowa,  356,  70  Am.  St.  Rep.  205,  78  N.  AV.  63. 
43  L.  R.  A.  214;  27  Am.  &  Eng.  Eney.  of  Law,  2d  ed..  p.  1^)50. 
3.  In  a  proper  case,  punitive  damages:  AVestern  Union  Tel. 
Co.  v.  Frith,  105  Tenn.  167,  58  S.  W.  118 ;  AVastern  Union 
Tel.  Co.  V.  Alcllon.  96  Tenn.  66.  33  S.  AV.  725.  The  company 
]iiay  learn  the  grounds  on  which  it  may  base  an  estimiite  of 
or  anticipate  the  damages  that  may  result  or  naturally  tiuw 
from  a  failure  to  properly  deliver  the  message,  eitiier  from 
facts  communicated  to  its  agents  dehors  the  messau'o  <^r  from 
lhe  face  of  the  message  itself:  PepiK?r  v.  AVestern  Union  Tel. 
Co.,  87  Tenn.  554.  558^  10  Am.  St.  Rep.  699.  11  S.  AY.  7b3.  4  L. 
11.  A.  660;  AVestern  Union  Tel.  Co.  v.  Frith,  105  Tenn.  167. 
r^S  S.  AY.  118 ;  AVestern  Union  Tel.  Co.  v.  Adams.  75  Tex. 
581.  16  Am.  St.  Rep.  920,  12  S.  AY.  857,  6  L.  R.  A.  844;  Pos- 
lal  Tel.   C.   Co.  V.    Lathrop.   131  111.  575.  19  Am.   St.    Ren.  on, 

23  N.   E.   oc:i,  7  L.  R.  A.  474;    VvY'^turn   Union   Tel.   Co.   v. 
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Feegles,  75  Tex.  537,  12  S.  W.  860 ;  Reese  v.  Western  Union 
Tel.  Co.,  123  Ind.  294,  24  N.  E.  163,  7  L.  R.  A.  583 ;  Western 
Union  Tel.  Co.  v.  Swearing-in,  97  Tex.  293,  104  Am.  St.  Rep. 
876,  78  S.  W.  491;  Bright  v.  Western  Union  Tel.  Co.,  132 
N.  C.  317,  43  S.  E.  841;  Davis  v.  Western  Union  Tel.  Co., 
107  Ky.  527,  92  Am.  St.  ^5  Rep.  371,  54  S.  AV.  849 ;  Western 
Union  Tel.  Co.  v.  Edmondson,  91  Tex.  206,  42  S.  W.  549. 

It  is  not  necessary  tq  a  recovery  that  the  suit  should  be 
Itrought  either  by  the  person  whose  name  appears  in  the  tele- 
gram as  the  sender  or  by  the  one  whose  name  appears  as  the 
sendee.  It  may  be  brought  by  one  whose  name  appears  upon 
the  face  of  the  message  as  the  benofieiary  thereof,  though 
neither  the  sender  nor  the  sendee:  Western  Union  Tel.  Co. 
V.  Mellon,  96  Tenn.  66,  33  S.  W.  725;  Whitehill  v.  Western 
Union  Tel.  Co.  (C.  C),  136  Fed.  499.  Or  it  may  be  brought 
by  the  undisclosed  principal  of  the  sender:  AIilli!:en  v.  West- 
ern Union  Tel.  Co.,  110  N.  Y.  403,  18  N.  E.  251.  1  L.  R.  A. 
281;  Leonard  v.  New  York  A.  &  B.  etc.  Tel.  Co.,  41  X.  Y.  544, 
1  Am.  Rep.  446;  Ilarkness  v.  Western  Union  Tel.  Co.,  73  Iowa, 
190,  5  Am.  St.  Rep.  672,  34  N.  W.  811;  Western  Union  Tel. 
Co.  V.  Broesche,  72  Tex.  654,  13  Am.  St.  Rep.  843,  10  S.  W. 
734. 

It  would  seem  to  follow,  from  the  principles  above  stated, 
that  the  undisclosed  principal  of  the  sendee  might  also  brinu' 
the  action ;  but  the  contrary  has  been  held  in  two  cases :  Lee 
v.  Western  Union  Tel.  Co.,  51  Mo.  App.  375;  Western  T'nion 
Tel.  Co.  v.  Schriver,  141  Fed.  538,  72  C.  C.  A.  59().  4  L.  R. 
A.,  N.  S.,  678.  And  there  seems  to  be  a  general  disinclina- 
tion to  extend  the  riglit  of  recovery  for  mental  anguisli.  as 
distinguished  from  physical  injury,  beyond  the  point  already 
reached  by  the  authorities.  However,  it  seems  to  be  recog- 
nized that,  where  the  person  interested  in  the  telegram  is  the 
undisclosed  principal  of  both  the  sender  '*^  and  the  sendee. 
he  may  recover:  Leonard  v.  New  York  A.  &  B.  etc.  Tel.  Co., 
41  N.'y.  544,  1  Am.  Rep.  446;  ^lilliken  v.  AVestorii  Union 
Tel.  Co.,  110  N.  Y.  403,  IS  N.  E.  251,  1  L.  R.  A.  2S1. 

This  is  the  case  we  have  before  the  court  now  for  r-onsidera- 
tion.  Botli  the  sender  and  the  sendee  were  the  agents  of  the 
undisclosed  principal,  ]Mrs.  Clara  Potts. 

The  petition  to  rehear  and  the  accompanying  brief,  so  far 
as  they  need  be  noticed,  make  the  point  that  tlie  court,  in  the 
former  opinion,  erred  in  respei-t  of  tlie  measure  of  dann'^es. 
It  is  conceded  that  the  undist-losed  jn-ineipnl  of  the  siMider 
of  a  telegram  could  sue  for  lo'each  of  the  conti-nct.  Init  it  is 
said  that  he  would  have  to  adoi)t  the  contract  as  he  found  it. 
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that  he  would  be  entitled  to  recover  only  such  damages  as 
the  apparent  sender  could  recover,  and  that  this  would  neces- 
sarily exclude  damages  for  the  mental  anguish  of  the  undis- 
closed principal ;  that  the  telegraph  company  and  the  appar- 
ent sender,  together  with  the  language  of  the  message,  would 
be  the  persons  and  the  matter  for  consideration;  that  the 
company  would  be  presumed  to  have  in  contemplation  the 
language,  purport  and  effect  of  the  message,  and  the  relation 
of  the  apparent  sender  thereto,  and  would  be  liable  to  the 
apparent  sender,  in  case  of  a  breach  of  duty  in  respect  of  the 
message,  for  all  such  damages  as  might  be  considered  as  aris- 
ing naturally,  in  the  ordinary  course  of  things,  from  such 
breach  of  contract  or  violation  of  duty,  but  this  could  not  be 
held  to  include  a  special  injury  to  a  third  person,  whose  par- 
ticular relation  to  the  matter  could  not  be  held  in  contempla- 
tion, because  not  only  unknown,  but  unsviggested  '*''  by  the 
language  of  the  message  or  otherwise;  that  where  the  subject 
of  the  message  is  some  commercial  matter,  and  a  breach  of 
duty  occurs  on  the  part  of  the  telegraph  company,  the  nature 
of  the  business,  which  is  the  subject  of  the  telegram,  places 
the  parties  thereto  in  possession  of  data  from  which  they  may 
contemplate  the  probable  effect  of  a  failure  in  correct  and  sea- 
sonable transmission  and  delivery  on  the  part  of  the  company, 
and  that  an  undisclosed  principal  can  obtain  the  benefit  of 
this  as  fully  as  the  agent,  the  apparent  sender;  but  that  the 
case  is  different  in  respect  of  social  messages,  since  in  these 
the  personal  element  enters  of  the  special  relation  of  the  par- 
ties thereto,  and  unless  the  existence  of  such  parties  and  the 
fact  that  they  have  an  interest  in  the  message  be  called  to  the 
attention  of  the  company,  by  something  in  the  language  of 
the  message  itself,  or  by  collateral  information  given  to  the 
company  or  its  agent  in  the  course  of  the  transaction,  it  is 
impossible  that  there  should  have  been  had  in  contemplation 
the  relationship  and  interest  of  such  parties,  and  the  prob- 
able result  to  them  of  a  breach.  It  is  said  that  it  was  on  this 
principle  that  the  recoveries  were  based  in  favor  of  the  undis- 
closed principal  in  the  two  commercial  cases  referred  to  in  the 
original  opinion  (Leonard  v.  New  York  A.  &  B.  etc.  Tel.  Co., 
41  X.  Y.  544,  1  Am.  Rep.  44G,  454;  Ilarkness  v.  AVestern 
I^nion  Tel.  Co.,  73  Iowa.  190.  5  Am.  St.  Rep.  672.  .34  N.  W. 
811),  and  on  which  relief  for  inental  anguish  was  dciii(v:l  in 
Western  Union  Tel.  Co.  v.  Kerr.  4  Tex.  Civ.  App.  280.  23 
S.  W.  5f)4.  and  Pacific  Express  ^■'*  Co.  v.  Redman  (Tex.  Civ. 
App.),  60  S.  W.  677,  and  that  tlie  two  mental  anguish  cases 
relied  upon  in  the  original  opinion  (Cashion  v.  AYestern  Union 
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Tel.  Co.,  124  N.  C.  459,  32  S.  E.  746,  45  L.  R.  A.  160,  and 
Landie  v.  Western  Union  Tel.  Co.,  124  N.  C.  528,  32  S.  E. 
886)  have,  since  the  delivery  of  our  former  opinion,  been  dis- 
credited by  the  supreme  court  of  North  Carolina;  the  first- 
mentioned  case  having  been  in  terms  overruled,  and  the  sec- 
ond in  effect,  by  the  case  of  Helms  v.  Western  Union  Tel.  Co., 
143  N.  C.  386,  118  Am.  St.  Rep.  811,  55  S.  U.  831.  8  L.  R.  A., 
N.  S.,  249,  it  having  been  held  in  the  case  last  cited,  and  the 
two  Texas  cnses  (Western  Union  Tel.  Co.  v.  Kerr.  4  Tex. 
Civ.  App.  280.  23  S.  W.  564,  and  Pacific  E.  Co.  v.  Redman 
(Tex.  Civ.  App.),  60  S.  W.  677)  that  the  undisclosed  prin- 
cipal in  a  social  telegram  could  not  recover  for  his  mental 
anguish,  but  only  .such  damages  as  the  apparent  sender  could 
recover;  that  is,  the  cost  of  the  telegram. 

This  view  of  the  matter  was  not  suggested  by  counsel  at 
the  former  hearing,  nor  did  it  occur  to  the  court;  but  after 
further  examination  of  the  authorities  and  careful  reflection 
Ave  are  of  the  opinion  that  this  is  the  corroet  view.  Of  course, 
there  never  could  have  been  any  doubt  of  the  general  proposi- 
tion that  an  undisclosed  principal  of  the  sender  could  have 
the  benefit  of  a  contract  made  for  him  by  his  agent  in  the 
name  of  the  latter;  but  the  conditions  which  he  must  submit 
to  in  availing  him.self  of  such  contract  were  not  suffir-iently 
attended  to  in  due  correlation  to  the  measure  of  damages  in 
cases  of  the  charar-ter  before  us. 

"***  In  our  own  case  of  Foster  v.  Smith.  2  Cold.  474,  88  Am. 
Dec.  604,  the  court  said:  "It  will  make  no  difference  in  such 
cases  ....  that  the  principal,  at  the  time  of  entering  into 
the  contract,  is  unknown  or  unsuspected,  nor  that  the  third 
person  has  dealt  with  the  agent,  supposing  him  to  be  the  sole 
principal.  The  only  effect  of  the  last  consideration  is  that 
the  princi]ial  will  not  be  permitted,  while  insisting  upon  the 
contract,  to  intercept  the  right  of  such  third  person  in  recard 
to  the  agent,  but  he  must  take  the  contract,  subject  to  all  the 
rights  of  such  third  person,  in  the  same  way  as  if  the  au'cnt 
was  the  sole  principal,  and  subject  to  these  rights  the  prin- 
cipal may  generally  sue  upon  such  contract  in  the  same  inan- 
ner  as  if  he  had  personally  made  it.  Xeitlier  can  it  Tnake 
any  dift'erence  that  the  contract  be  of  that  character  that  the 
agent  may  maintain  a  suit  upon  it  in  his  own  nnnio.  In  caso.s 
vhere  a  third  pereon  deals  with  an  au'<'nt.  suppo-inir  Jiim  to 
be  the  principal,  and  without  any  knowledire  that  the  ])rop- 
erty  involved  in  the  transaction  beloncs  to  annthcr.  sneli  tliird 
person  may  acquire  rights  which  will  ho  protected:  and  to 
this  end  it  can  make  no  difVerencf  whether  the  action  be  in 
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the  name  of  the  principal  or  agent.  The  right  to  sue  upon 
the  contract  entered  into  by  the  agent,  within  the  scope  of 
his  power,  and  to  the  enjoyment  of  all  its  benefits  and  advan- 
tages by  operation  of  law,  flows  to  the  principal,  though  he 
may  be  unknown ;  and  the  fact  that  the  third  person  dealt 
with  ^^  the  agent,  believing  him  to  be  the  principal,  cannot 
defeat  the  rights  of  the  principal.  Neither  will  the  fact  that 
the  name  of  the  principal  was  concealed,  while  such  third 
person  was  induced  to  contract  with  the  agent  believing  him 
to  be  the  principal,  be  permitted  to  defeat  the  rights  of  such 
third  person  under  or  growing  out  of  such  contract,  even 
though  the  action  be  brought  in  the  name  of  the  principal ; 
and  in  all  such  cases  it  may  be  said  the  principal  'steps  into 
the  shoes  of  the  agent.'  " 

In  Western  Union  Tel.  Co.  v.  Kerr,  4  Tex.  Civ.  App.  280,  23 
S.  W.  564,  it  appeared  that  the  husband  of  Mrs.  Kerr  being 
ill,  she  asked  one  Henderson  to  send  a  message  to  Dr.  J.  C. 
Jones,  at  Gonzales,  Texas.  This  message  was  sent,  but  was 
signed  only  by  Henderson,  and  it  was  not  known  to  the  tele- 
graph company  or  to  its  agent  that  Henderson  was  acting 
as  agent  for  Mrs.  Kerr.  The  message  was  not  delivered 
promptly,  the  husband  of  Mrs.  Kerr  died,  and  the  suit  was 
brought  to  recover  compensation  for  mental  anguish  and  for 
suspense  experienced  by  her,  as  the  result  of  the  failure  of 
Dr.  Jones  to  arrive  as  she  expected.  On  this  subject  the 
court  said:  "The  telegram,  according  to  the  petition,  Avas  sent 
by  the  agent  of  appellee  for  her  benefit.  A  breach  of  the 
contract  thus  made  would  give  rise  to  a  cause  of  action  for 
damages  legitimately  resulting.  That  this  is  true,  if  Hender- 
son acted  as  plaintiff's  agent,  appellant's  counsel  does  not 
deny.  The  second  question  presented  does  not  involve  a  de- 
nial of  the  right  of  an  undisclosed  principal  to  sue  upon  a 
broken  contract  made  by  his  agent  ^^  for  his  benefit,  but 
raises  a  question  as  to  the  character  of  damages  recoverable." 

After  adverting  to  the  fact  that  the  telegraph  company 
had  no  notice  that  Henderson  was  acting  as  agent  for  ]Mrs. 
Kerr,  the  court  continued:  "There  was  nothing  in  the  dis- 
patch or  the  circumstances  attending  its  delivery  to  excite 
any  inquiry  as  to  the  plaintiff's  connection  with  it.  How  can 
it  be  said  that  a  condition  of  her  mind,  the  result  of  the  fail- 
ure to  deliver,  entered  into  the  calculation  of  the  parties  when 
it  was  soTit?  It  may  be  true  that  she  can  enforce  the  con- 
tract, if  made  hy  her  agent  for  her  benefit;  but  she  must  adopt 
it  as  it  was.  and  can  recover  nothing  but  what  the  agent  oould 
rci'ovLr  if  he  sued  in  his  own  name.     All  defenses  and  rights 
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which  the  defendant  could  urge  against  the  agent,  if  suing, 
it  may  urge  against  the  plaintiff:  Meehem  on  Agency,  sec.  773. 
Can  it  be  contended  that,  in  a  suit  on  this  telegram  by  Ilen- 
der.son,  such  element  of  damages  would  be  mental  anguish  of 
iMrs.  Kerr?  ....  That  the  fact  6f  the  agency  wa.s  not  com- 
municated may  be  immaterial  to  some  questions,  but  very  ma- 
terial to  others.  The  principal  may  sue  for  l^reach  of  the 
contract  made  for  his  benefit,  whether  his  existence  and  con- 
nection with  it  were  disclosed  or  not;  but  he  cannot,  in  our 
oi)inion,  recover  a  class  of  damages  affecting  his  person,  wliich 
an  ignorance  of  his  existence  put  bej'ond  the  contemplation 
of  the  other  cojitracting  party." 

The  case  of  Pacific  Express  Co.  v.  Redman  (Tex.  Civ. 
Apj).).  GO  S.  W.  677,  ^'2  is  in  strict  accord.  In  that  case 
it  a]ii)cared  that  IMiss  Redman,  through  her  igent,  N.  B. 
Pruett,  ordered  certain  medicine,  by  express,  from  a  neigh- 
boring town.  By  reason  of  the  negligence  of  the  express 
company  the  medicine  was  not  promptly  delivered,  and  as  a 
result  thereof.  Miss  Redman  averred  that  she  suffered  great 
pliysical  and  mental  pain,  and  her  recovery  was  seriously 
retarded.  It  was  not  known  to  the  express  company  that 
^Ir.  Pruett  was  acting  as  her  agent.  He  made  the  order  in 
his  own  name,  and  it  was  held  that  Miss  Redman  could  not 
recover  any  damages  peculiar  to  herself,  but  only  such  as 
Pruett  could  have  recovered  if  he  had  been  suing. 

In  view  of  what  has  been  said  in  this  opinion,  we  think  that 
the  coivlusion  reached  in  the  former  opinion,  a,s  to  the  liabil- 
ity of  the  company,  was  erroneous,  and  that  a  percmptory 
instruction  should  have  been  given  in  favor  of  the  company, 
to  the  extent,  at  least,  of  directing  a  verdict  for  nominal  dam- 
ages only — that  is,  for  the  price  of  the  message,  forty  cents. 
A  judgment  will  accordingly  be  entered  now.  The  plaintiff 
in  error  will  pay  the  costs  of  this  court,  and  the  defendant  in 
■  error  the  costs  of  the  court  below. 


A  Tfhiiraph  Compnyiy  may  he  Ecsponxihle.  eitlior  to  the  senior  or  the 
sendee  of  a  message  negligently  transniitleil ;  A\'estern  I'nion  Tel.  Co. 
V.  Wil-on.  on  Ala.  32,  20  Am.  St.  Eep.  23;  Young  v.  W.s;ern  Union 
Tel.  Co.,  107  N.  C.  370.  22  Am.  St.  Kep.  SS.T;  Gr;.,v  v.  T-lrarnph  C,,., 
108  Tenn.  39,  91  Am.  St.  Rep.  706;  ^Yads\vorth  v.  'Wrston;  Vu]..n  T.I. 
Co.,  86  Tenn.  695,  6  Am.  St.  Rep.  864.  An  undiselo^ed  prinoijial  may 
sne  in  his  own  name  on  fonlra>'t  made  by  his  ao-'Mit.  a'.id  is  cr.titled 
to  all  its  advantages  and  benefits.  The  fact  tliat  a  ti!("^rar>!i  com- 
pany only  contracted  with  the  agent  in  sending  a  tej.grani.  a'.d  liad 
no  knowledge  that  tlie  plaintiff  v.'as  in  fm-t  prineiiJal,  is  iir.ii'aterial, 
except  that  it  might  set  up  as  a  defense  any  matters  wliich  o  ■,•  irre.! 
lU'ior  to  disclosure  of  the  principal  wliieh  w^mld  constitnie  a  .'iMi  ;ise 
iu  a  suit  by  the  agent:  Harkuesa  v.  ^V•JSteru  Union  Tel.  Co.,  73  iowa, 
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190,  5  Am.  St.  Eep.  G72.  Whon  a  message  is  sent  for  the  benefit  of 
a  married  woman,  and  she  is  in  fact  the  person  damaged  by  the  de- 
lay of  the  company  in  delivering  it,  her  husband  may  maintain  suit 
against  the  company,  notwithstanding  the  fact  that  the  sender  of  the 
dispatch  had  not  been  ])reviously  constituted  an  agent  for  that  pur- 
pose by  the  party  to  whom  it  was  sent,  and  that  the  former  had  been 
reimbursed  by  the  latter  for  the  amount  paid  in  sending  the  mes- 
Fage:  Western  Union  Tel.  Co.  v.  Adams,  75  Tex.  531,  16  Am.  St.  Rep. 
920. 

Tiomaqes  Beroverahle  Af/ainst  Telegraph  Company  for  negligence  in 
transmitting  or  delivering  messages  are  discussed  in  the  notes  to  Kagy 
V.  Western  Union  Tel.  Co.,  117  Am.  St.  Rep.  286;  Western  Union  Tel. 
Co.  V.  Cooper,  10  Am.  St.  Rep.  779.  A  statute  making  telegraph  com- 
panies "liable  for  all  damages  occasioned"  by  failure  or  negligence 
in  performing  their  duty  to  correctly  transmit  and  deliver  messages 
removes,  as  a  condition  of  liability,  all  necessity  that  the  company 
should  have  had  in  contemplation,  or  had  any  notice  or  suggestion 
of  probabilitv  of,  such  damages  as  are  in  fact  occasioned:  Barker  v. 
Western  Union  Tel.  Co.,  134  Wis.  147,  126  Am,  St.  Rep.  1017. 


BENDET  V.  ELLIS. 

[120  Tenn.  277,  111  S.  W.  795.] 

INSURANCE,  LIFE,  Effect  of  an  Agreement  that  It  shall  be 
Procured  for  the  Benefit  of  a  Third  Person. — If  a  policy  insuring  the 
life  of  a  designated  beneficiary  is  procured  under  an  agreement  that 
one  having  no  insurable  interest  in  his  life  shall  pay  the  premiums, 
take  an  assignment  of  the  policy,  and  receive  the  proceeds  in  the 
event  of  the  death  of  the  assured,  such  policy  is  not  void  against  the 
insuring  corporation,  but  the  assignment  can  be  enforced  only  as  se- 
curity for  the  repayment  of  the  moneys  advanceel  by  the  assignee, 
and  the  residue  is  recoverable  by  the  administrator  of  the  deceased, 
(p.  1007.) 

IFSURANCE,  LIFE — Misrepresentation  or  Fraud.  When  may 
not  be  Urged  by  a  Person  Receiving  the  Proceeds  of. — Where  a  cor- 
jioration  insuring  the  life  of  a  decedent  pays  over  the  moneys  called 
for  by  the  policy,  and  a  contest  takes  place  between  his  administrator 
and  his  as-ignee.  the  latter  cannot  successfully  defend  on  the  ground 
that  the  insured  was  guilty  of  misrepresentation  and  fraud  in  his 
application  for  insurance  and  the  administrator  in  undertaking  to 
prove  the  truth  of  such  representations  knowing  them  to  be  false. 
These  defenses  may  be  urged  only  by  the  insurer  and  not  by  one  who 
has  received  and  is  seeking  to  retain  the  benefit  of  the  insurance, 
(p.  1014.) 

Brown  &  Akers  and  John  R.  Atist.  for  the  complainant. 

J.  J.  Vertrees,  W.  0.  Vertrees  and  J.  M.  Anderson,  for  the 
defendants. 

'~-^  NEIL,  J.  This  case  involves  the  ownership  of  a  fund 
of  $7,730.82  and  interest  thereon,  in  the  hands  of  trustees, 
heretofore  paid  over  to  the  defendants  Ellis,  in  settlement  of 
certain  insurance  policies.     The  fund  is  claimed  by  Mrs.  Ben- 
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det,  as  administratrix  of  her  deceased  husband,  Solomon  Ben- 
det. The  defendants  Ellis  insist  that  the  fund  belonj^s  to 
them.  Pending:  the  settlement  of  the  controversy  this  money 
was  paid  over  into  the  hands  of  the  trustees  referred  to,  to 
await  the  decision  of  the  cause. 

The  facts  on  which  the  controversy  turns  are  as  follows : 

On  the  tenth  day  of  September,  1898,  application  was  made, 
in  the  name  of  Solomon  Bendet,  to  the  Security  Trust  and 
Life  Insurance  Company,  for  insurance  on  the  life  of  said 
Bendet,  in  the  sum  of  $10,000.  On  this  application  three 
})olicies  of  insurance  were  issued,  as  follows :  No.  8838,  for 
$6,000;  No.  8839,  for  $2,000;  No.  8840,  for  $2,000.  On  the 
eighth  day  of  October,  1898,  policy  No.  8838  was  assigned  to 
Charles  P.  Ellis,  and  No.  8839  and  No.  8840  were  assigned  to 
I.  B.  Ellis. 

On  the  twentA'-sixth  day  of  May,  1900,  another  application 
was  made  in  the  name  of  Solomon  Bendet  for  an  additinnal 
'^^**  insurance  on  the  life  of  said  Bendet  to  the  Kansa.s  .Mutual 
Life  Insurance  Company  for  the  sum  of  $10,000.  On  this 
application  four  policies  of  insurance  were  issued  June  25, 
1900,  as  follows :  No.  21.259.  for  $1,000  ;  No.  21,200,  for  $2,000 ; 
No.  21,2G1  for  $2,000;  No.  21.262,  for  $5,000. 

All  these  policies  in  the  Kansas  Mutual  Life  Insurance 
Company  were  reinsured  by  the  Illinois  ^Mutual  Life  Insur- 
ance Company. 

On  the  eleventh  day  of  August,  1900,  policy  No.  21.259 
was  assigned  to  I.  B.  Ellis;  on  the  twenty-st'vonth  day  of 
June,  1900,  policy  No.  21.262  was  assigned  to  .^^i)rris  Ellis: 
and  on  the  eleventh  day  of  August,  1900,  policies  No.  21,260 
and  21.261  were  assigned  to  Charles  P.  Ellis. 

Bendet,  the  insured,  died  in  December.  1903,  and  in  due 
time  proofs  of  his  death  were  furnished  by  the  ]■] Rises  to  the 
two  com])anies  in  which  his  life  was  insured,  as  allegt^i  in  the 
various  bills  filed  by  the  complainant.  Soon  thereafter  the 
original  bills  were  filed— that  is.  on  June  2.  1904 — asserting 
ownership  of  the  policies  in  the  estate  of  Bendet.  and  tliat  the 
various  Ellis  defendants,  who  were  made  parties  tliert'to.  were 
entitled  to  retain  only  so  much  as  might  be  owini^  to  tlvmi 
by  the  estate  of  Bendet  for  any  indebtedness  ineui-rt^d  by  him 
to  them. 

Amended  bills  were  filed  July  26.  1904.  praying  judgment 
against  the  insurance  companies  for  the  amount  of  the  poli- 
cies. 

^^^  On  December  15.  1904.  the  Ellis  defendants  answered, 
setting  up  the  assignment  of  the  policies  to  secure  certain  spec- 
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ified  debts,  and  amounting  in  the  aggregate  to  almost  the 
face  value  of  the  policies,  which  they  averred  were  just  and 
owing,  and  admitting  that  complainant,  as  administratrix,  was 
entitled  to  the  residue  of  the  proceeds. 

The  defendant  insurance  companies  answered,  December 
13, '1904,  admitting  the  issuance  of  the  policies  sued  on  and 
the  payinent  of  premiums,  but  denying  liability  thereon  upon 
the  grounds  of  misstatem.ent  as  to  age  and  condition  of  health ; 
that  the  assignee  had  no  insurable  interest  in  the  life  of  the 
deceased ;  and,  therefore,  that  said  policies  were  void  as  wager- 
ing contracts. 

About  the  time  that  the  original  bills  were  filed  in  the 
chancery  court,  the  EUises,  assignees  of  the  various  policies, 
brought  suit  on  said  policies  in  their  own  name  against  the 
defendant  insurance  companies  in  the  circuit  court  of  Da- 
vidson county.  The  style  of  these  suits  being  as  follows: 
"Charles  P.  Ellis  v.  Illinois  ^Mutual  Life  Insin-anee  Com- 
pany"; "Charles  P.  Ellis  v.  Security  Trust  &  Life  Com- 
pany"; "Morris  "W.  Ellis  v.  Illinois  Mutual  Life  Insurance 
Company";  "Isaac  B.  Ellis  v.  Illinois  ^lutual  Life  Insur- 
ance Company";  "Isaac  B.  Ellis  v.  Security  Trust  &  Life 
Company." 

As  observed  from  what  has  already  been  said,  the  only  con- 
troverted question  between  the  complainant,  upon  the  one 
side,  and  the  Ellises,  upon  the  other  side,  was  as  to  the  extent 
or  amount  of  the  indebtedness  of  Solomon  ^'^'  Bendet  to  the 
defendants  Ellis;  it  being  the  theory  and  contention  both  of 
the  complainant  and  of  the  defendants  Ellis,  as  the  case  was 
originally  projected,  that  all  of  the  various  insurance  policies 
were  valid  and  subsisting  obligations  against  the  companies 
issuing  them. 

Upon  the  issues  thus  made  up,  much  proof  was  taken,  as 
a  result  of  which  it  was  established  that,  while  all  of  these 
policies  appear  on  their  face  to  have  been  issued  directly  to 
Solomon  Bendet,  payable  to  his  executors,  administrators  or 
assigns,  and  were  all  of  them  thereafter  assigned  in  due  form 
to  the  Ellises.  yet  as  a  matter  of  fact  said  policies  were  ap- 
plied for  by  Solomon  Bendet  in  pursuance  of  an  express 
agreement,  entered  into  between  him  and  the  Ellises,  to  ^\■h()m 
tlie  policies  were  subsequently  assiu'tied.  that  when  said  poli- 
cies were  issued  they  should  be  assigned  to  the  said  Ellises.  in 
consideration  of  which  the  Ellises  agreed  to  pay  all  premiums 
on  said  policies  during  the  lifetime  of  the  said  Bendet.  and 
at  Bendet 's  death  to  pay  to  his  estate  ten  per  cent  of  the 
amount  that  tliey   (^the  Ellises;  should  realize  on  the  same. 
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As  the  statement  of  the  witness  Vaughn  is  short  and  com- 
plete, we  will  quote  it  in  full. 

It  was  agreed  by  the  parties  that,  if  Frank  Vaughn  were 
called  to  testify,  he  would  state  in  substance  as  follows: 
"That,  at  the  time  the  various  policies  sued  on  in  the  above- 
entitled  causes  were  issued  on  the  life  of  Solomon  -^"*  Ben- 
det, he,  the  said  Frank  Vaughn,  was  the  partner  of  J.  M. 
Ragan ;  that  the  business  of  said  partnership  was  that  of  gen- 
eral insurance  agents,  and  as  such  they  solicited  and  wrote 
the  policies  in  suit;  that  he  was  present  during  certain  of  the 
negotiations  between  Ragan  and  Bendet  and  the  Ellises  for 
tlie  issuance  of  all  said  policies;  that  it  was  agreed  in  advance 
of  the  issuance  of  said  policies  that,  when  issued  upon  the 
life  of  Solomon  Bendet,  they  should  be  respecti'^ely  assigned 
to  Charles  P.  Ellis,  Morris  Ellis  and  I.  B.  Ellis;  that  it  was 
a  part  of  said  agreement  that  the  said  Ellises  were  to  pay  all 
the  premiums  to  become  due  upon  the  policies  assigned  to 
them,  respectively;  that,  in  consideration  of  the  taking  out 
of  these  policies  by  the  said  Bendet  and  the  assignment  of 
them  to  the  said  Ellises,  the  said  Ellises  were  to  pay  to  Mrs. 
Bendet,  or  to  the  estate  of  Solomon  Bendet,  upon  his  death, 
ten  per  cent  of  the  proceeds  of  said  policies.  It  was  further 
agreed  between  the  said  Bendet  and  the  said  Ellises  that  he 
would  execute  his  promissory  notes  to  them  for  cei'tain  sums 
of  money.  These  notes  did  not  represent  any  actual  indebted- 
ness to  the  said  Ellises,  and  there  was  no  further  considera- 
tion for  their  execution,  except  to  support  and  give  color  to 
the  assignment  of  the  policies  to  be  made  to  the  said  Ellises 
by  the  said  Bendet,  as  hereinbefore  stated." 

All  the  premiums  were  paid  by  the  Ellises. 

During  the  time  that  the  evidence  in  this  case  was  being 
taken  by  which  the  above  facts  were  established,  ^'^■*  it  seems 
that  the  matters  involved  in  the  litigation,  in  so  far  as  the 
Ellises  and  the  insurance  companies  were  concerned,  were 
compromised  and  settled. 

The  following  stipulation  was  filed  in  the  evidence:  "That 
since  the  above  causes  have  been  at  issue  the  defendants,  the 
Illinois  Life  Insurance  Company  and  the  Security  Trust  & 
Life  Company,  and  Charles  P.  I]nis,  ]Morris  Ellis,  and  I.  B. 
Ellis  have  entered  into  an  agreement,  wherel)y  the  suits  tliey 
have  pending  against  said  companies  on  the  policies  mentioned 
in  the  pleadings  have  been  compromised  and  adjusted  hy  the 
payment  of  $9,500.  in  the  aggregate,  iu  full  settlement  of  all 
of  "said  $20,000  of  policies."^ 
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After  the  filing  of  this  stipulation,  the  complainant  filed 
Mhat  are  denominated  "amended  and  supplemental  bills"  in 
the  above  causes.  It  was  alleged  in  these  bills  in  substance, 
in  addition  to  what  had  been  alleged  in  the  other  bills,  that, 
notwithstanding  the  injunction  of  the  court,  the  Ellises  had 
made  a  compromise  settlement  of  the  policies  of  insurance, 
pursuant  to  the  stipulation  just  set  out,  and  that  complainant 
was  willing  to  ratify  and  confirm  the  settlement  upon  the  pay- 
ment into  court  of  this  sum,  to  be  held  subject  to  the  further 
order  of  the  court  as  to  her  rights  therein.  There  were  other 
allegations,  but  they  need  not  be  noticed.  The  prayer  of  the 
bill  was  for  a  decree  requiring  defendants  to  pay  the  .sum  into 
court,  and  that  this  money  be  decreed  to  complainant  as  ad- 
ministratrix. 

^^^  Upon  the  filing  of  these  supplemental  bills,  an  agree- 
ment was  entered  into  between  the  parties,  as  follows : 

"(1)  That  no  objection  shall  be  made  by  any  defendant 
to  the  filing  of  the  supplemental  bill,  and  answers  may  be 
filed  thereto,  or  this  stipulation  may  be  treated  as  an  answer, 
to  the  end  that  all  controversies  may  be  determined  on  the 
merits. 

"(2)  Complainant  ratifies  and  confirms  the  settlement  be- 
tween defendants:  the  proceeds  of  said  settlement,  to  wit. 
$7,730.82,  to  be  treated  as  in  court  and  held  subject  to  the 
rights  of  the  parties  as  hereinafter  agreed. 

"(3)  It  is  agreed  that  the  compromise  entered  into  be- 
tween the  insurance  companies  and  the  Ellises  is  as  follows: 
That  after  the  original  bills  were  filed  in  this  cause  the  Ellises, 
as  assignee's,  brought  suits  in  the  circuit  court  of  Davidson 
county  on  the  same  policies  of  insurance  involved  in  these 
causes,  the  style  of  said  circuit  court  cases  being  as  follows 
[setting  out  the  style  of  the  cases]  ;  and  that  the  liability  upon 
said  policies  so  in  suit  has  been  compromised  for  the  gross 
sum  of  $9,500,  from  which  was  deducted  the  sum  of  $1,769.18. 
due  said  insurance  companies,  by  notes  for  unpaid  premiums, 
leaving  a  balance  of  $7,730.82.  now  on  deposit  at  the  First 
National  Bank  at  Nashville.  Tennessee,  to  the  credit  of  J.  C. 
Bradford  and  John  J.  Vertrees,  trustees,  so  deposited  Feb- 
ruary 23,  1907. 

"(4:)  It  is  agreed  that  said  fund  will  be  placed  at  interest 
in  said  bank  by  said  trustees,  and  will  be  held  -^^'  by  them 
until  final  decree  as  to  the  rights  of  the  parties,  when  same 
will  be  paid  in  accordance  therewith." 

Fifth  immaterial. 
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"  (6)  It  is  agreed  that  the  total  amount  of  premiums  which 
had  been  paid  on  said  policies  is  as  follows,  as  evidenced  by 
notes  deducted  from  the  sum  of  $9,500— $1,769.18. 

"(7)  Counsel  for  the  Ellises  endeavored  to  induce  coun- 
sel for  Mrs.  Bendet  to  consent  to  a  compromise  with  the  in- 
surance companies  upon  the  condition  and  ofTer  of  ten  per 
cent  to  Mrs.  Bendet  of  any  amount  that  should  be  received 
])y  compromise,  which  offer  was  refused. 

"  (8)  This  stipulation  shall  in  no  wise  affect  or  impair  the 
rights  of  the  parties  or  their  status  as  it  now  is,  except  as 
herein  expressly  specified  and  stipulated." 

There  were  some  facts,  other  than  those  already  mentioned, 
tending  to  show  that,  wlien  application  was  made  for  the 
policies,  Solomon  Bendet  made  false  representations  as  to  his 
age  and  as  to  his  health ;  also  to  the  eff'ect  that  Mrs.  Bendet, 
allhungh  aware  of  the  falsity  of  her  husband's  statements 
referred  to,  endeavored  to  support  and  sustain  them  in  her 
deposition  in  these  causes;  likewise  that  the  family  of  Ben- 
det knew  that  he  had  this  insurance,  and  that  the  Ellises 
were  paying  the  premiums;  also  that  some  of  them  objected 
to  his  carrying  this  insurance,  and  that  he  had  told  his  family 
that  he  had  dropped  it,  a  short  while  before  his  death.  We 
do  not  think  this  evidence  has  an}'  material  -^'  boarin<jf  upon 
the  turning-point  in  the  present  controversy;  but,  after  con- 
sidering and  disposing  of  that  point,  we  shall  refer  again  to 
this  evidence,  so  far  as  we  may  deem  it  necessary  to  state  our 
views  thereon. 

The  case  came  on  for  hearing  before  the  chancellor  upon 
the  supplemental  bills,  the  answers  thereto,  and  the  evidence 
which  had  lieen  previously  taken  in  the  cause,  and  thereupon 
all  of  the  bills  were  dismissed  by  the  chancellor,  from  which 
action  the  complainant  has  brought  the  cases  by  appeal  to  this 
court. 

We  shall  now  give  our  views  of  the  rights  of  the  parties 
under  the  facts  above  stated. 

The  question  involved  is  one  controlled  almost  wholly  by 
authority,  and  we  think  has  been  settled  in  this  .state. 

We  think  the  present  ease  falls  directly  within  the  author- 
ity of  Quinn  v.  Catholic  Knights.  99  Tenn.  80.  41  S.  W.  ;U3. 
In  that  case  an  agreement  was  made  between  Quinn  and  Car- 
ter that  a  former  policy  which  Quinn  had  on  his  lift>  sliduhl 
be  surrendered,  and  a  new  one  issued  to  him  aiul  ;is<iL:n(d  to 
Carter,  and  this  was  done.  The  consideration  which  ('arti-r 
agreed  to  pay  was  to  reinil)urse  Quiini  the  amnnnt  h'-  had  p;i;d 
out  to  maintain  the  former  poliey,  and  to  assume  and  pay  all 
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dues  and  assessments  which  might  thereafter  accrue  against 
Quinn  on  account  of  his  membership.  Carter  carried  out  his 
contract,  paying  to  Quinn  $55,  the  sum  the  latter  had  paid 
on  the  former  policy,  and  from  time  to  time,  as  assessments 
accrued,  in  all  about  $600.  Quinn  ^^^  then  died,  and  the 
insurance  company,  or  association,  paid  to  Carter  the  full 
amount  of  the  policy,  $2,000.  This  payment  was  made  over 
the  protest  of  Mrs.  Mary  Quinn,  the  wife  of  Thomas  Quinn, 
the  insured,  who  had  qualified  as  executrix  of  the  estate  and 
set  up  claim  to  the  fund.  She  therefore  filed  her  bill  as  execu- 
trix against  Carter,  seeking  to  recover  of  him  the  amount  pafd 
to  him  by  the  association,  less  the  amount  expended  by  him  in 
keeping  this  policy  alive,  with  the  sum  added  which  had  been 
paid  by  JNIr.  Carter  directly  to  the  insured,  Thomas  Quinn. 

Here  it  will  be  observed  the  policy  was  issued  under  an 
agreement  made  beforehand  between  the  assured  and  the 
propective  assignee  that  it  should  be  issued  for  the  purpose 
of  being  assigned,  and  that  the  proposed  assignee  should  pay 
the  first  and  all  further  premiums  and  have  the  proceeds  of 
the  policy. 

The  chancellor  dismissed  Mrs.  Quinn 's  bill,  but  on  appeal 
to  this  court  the  decree  of  the  chancellor  was  reversed,  and  a 
decree  rendered  in  her  favor  in  accordance  with  the  prayer  of 
the  bill.    In  disposing  of  the  question  the  court  said : 

"The  question  ....  is,  will  this  court  sustain  the  title  of 
an  assignee,  where  the  assignment  of  the  policy  follows  upon 
the  negotiations  already  detailed,  and  where  the  assignee  of 
his  own  means,  in  fulfillment  of  a  promise  contemporaneous 
with  its  issuance,  keeps  it  alive  in  his  own  interest,  and  simply 
as  a  matter  of  pecuniary  profit. 

3S9  ''^Ye  have  no  hesitation  as  to  the  proper  answer  to  this 
question.  Such  a  transaction  is  purely  speculative  on  the 
part  of  the  assignee,  entered  upon  by  him  as  a  wagering  in- 
terest, from  which  the  largest  profit  is  to  be  derived  from  the 
termination  of  the  insured's  life,  and  the  heaviest  loss  to 
accrue  from  its  long  continuance.  A  transaction  of  this  char- 
acter is  obnoxious  to  the  law,  as  violative  of  a  sound  public 
policy,  and  should  not  be  sustained 

"The  conclusion  reached  by  us.  however,  does  not  invali- 
date the  insurance  itself.  Qninn  had  an  insurable  intm-r^st  in 
his  own  life,  and  under  the  rules  of  this  society  his  member- 
ship entitled  him  to  the  beneficial  certificate  which  was  issued. 
The  Order  of  Catholic  KniLflit-^.  recognizing  it  as  a  biudiim' 
obligation  on  its  part,  has  paid  over  the  proceeds  of  this  cer- 
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tificate  to  defendant  Carter.  This  being  so,  what  are  the 
rights  of  the  complainant  as  against  him? 

"While  the  law,  under  the  facts  disclosod.  discountenances 
the  assignment  under  which  these  proceeds  were  collected  by 
the  assignee,  yet  this  is  alone  on  the  ground  of  public  policy. 
'No  fraud  or  deception  upon  anyone  was  designed  by  the 
agreement,  nor  did  its  execution  involve  moral  turpitude': 
Warnock  v.  Davis,  104  U.  S.  775,  2G  L.  cd.  924.  It  is  a  trans- 
action from  which  a  court  of  clinncery  is  not  necessarily 
repelled,  so  as  to  be  unable  to  adjust  the  respective  equities 
of  the  parties.  *It  is  one  which  must  be  treated  as  creating 
no  legal  right  to  the  proceeds  of  the  ^"^  policy  beyond  the 
sums  advanced  upon  its  security,  and  the  courts  will  there- 
fore hold  the  recipient  of  the  moneys  beyond  these  sums  to 
account  to  the  representatives  of  the  deceased':  Warnock  v. 
Davis,  104  U.  S.  775,  26  L.  ed.  924.  It  was  lawful  for  Carter 
to  advance  the  money  to  reimburse  Qui nn  and  to  keep  alive 
this  insurance.  What  was  unlawful  was  that  he  should  make 
these  advancements  upon  a  stipulation  that  they  should  be 
considered  an  investment  on  which  he  was  to  realize  large 
speculative  profits.  In  tlie  words  of  the  supreme  court  of 
the  United  States  in  the  case  of  AVarnoclc  v.  Davis.  104  U.  S. 
775,  26  L.  ed.  924,  the  assignment  was  only  invalid  as  a  trans- 
fer of  the  proceeds  of  the  policy  beyond  what  was  rcijuircd  to 
refund  the  sums,  v.'ith  interest." 

Thereupon  the  court  reversed  the  decree  of  the  chancellor, 
and  gave  Mrs.  Quinn  a  decree  for  the  money  in  the  hands  of 
Carter,  less  the  aforesaid  advancements  made  by  Carter. 

We  need  go  no  further  than  this  case,  since  it  is  wholly  con- 
clusive  of  the  controvei'sy ;  but  we  may  add  that  it  is  in 
accord  with  the  weight  of  authority  upon  tliis  particular 
phase  of  the  question:  Camniack  v.  Lewis.  15  Wall.  (U.  8.) 
643,  21  L.  ed.  244;  W^arnock  v.  Davis.  104  TJ.  S.  775,  2G  L.  ed. 
924;  Tate  v.  Commercial  Bldg.  Assn.,  97  Va.  74.  75  Am.  St. 
Rep.  770.  33  S.  E.  382,  45  L.  R.  A.  243;  Mutual  Life  Ins.  Co, 
v.  Richards.  99  ^lo.  App.  88,  72  S.  AV.  487;  Kolir  v.  AVolf 
(Pa.),  16  AVeek.  Not.  Cas.  189.  cited  in  ITofi'Mian  v.  IToke. 
122  Pa.  377,  15  Atl.  437,  1  L.  R.  A.  230:  AVe-tnnn  v.  S-iith 
(Pa.).  16  2!)i  AYeek.  Not.  Cas.  186;  A^an  Ormer  v.  llomli^i-er, 
142  Pa.  575,  21  Atl.  887.  There  are  eases  t.)  tlie  conir.iry: 
Powell  V.  Dewey,  123  N.  C.  103.  68  Am.  St.  Kcp.  818.  31 
S.  E.  381;  Burbage  v.  AVindley,  108  N.  C.  3.17.  i2  S.  L.  8;;9. 
12  L.  R.  A.  409;  Cisna  v.  Sheibley.  8>  III.  Ay.p.  38.3:  .Ai>.tro- 
politan  Life  Ins.  Co.  v.  Ellis  >n.  72  Ivan.  199.  115  Adi.  St. 
Rep.  189,  83  Pac.  410,  3  L.  R.  A.,  N.  S.,  934.     Tlie,e  are  ex- 
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cellent  authorities;  but  we  think  the  sounder  reason,  from  the 
standpoint  of  public  policy,  rests  with  our  own  case  cited 
(Quinn  V.  Catholic  Knights,  99  Tenn.  89,  41  S.  W.  343),  and 
the  cases  in  accord  therewith.  In  Tate  v.  Commercial  Bldg. 
Assn.,  97  Va.  74,  75  Am.  St.  Rep.  770,  33  S.  E.  382,  45  L.  R. 
A.  243,  it  is  said:  "To  allow  anyone  to  retain  the  proceeds  of 
a  policy  of  insurance,  if  the  insurance  company  chose  volun- 
tarily to  pay  it,  which  was  effected  for  his  benefit  upon  the 
life  of  another,  in  which  life  he  had  no  insurable  interest, 
wliether  the  policy  was  issued  upon  the  life  of  the  insured 
directly  for  such  beneficiary,  or  for  the  benefit  of  the  insured 
and  then  assigned  by  him  to  the  beneficiary,  would  encourage 
speculation  upon  the  chances  of  human  life,  with  direct  in- 
terest in  its  early  termination,  contrar}^  to  the  public  interest 
and  in  contravention  of  the  policy  of  the  law.  The  denial  of 
all  right  in  the  beneficiary  to  retain  in  such  case  more  of  the 
proceeds  of  the  policj^  of  insurance  than  is  necessary  to  re- 
imburse him  for  premiums  paid  and  expenses  incurred  dissi- 
pates all  hope  of  profit,  and  removes  the  temptation  to  specu- 
late in  insurance  upon  human  life." 

We  are  referred,  as  an  authority  for  the  opposite  view, 
^^^  to  the  case  of  Bloomstein  v.  Bloomstein,  1  Tenn.  Ch.  App. 
187,  the  decree  in  which  case  was  affirmed  by  this  court  on 
appeal  from  the  court  of  chancery  appeals.  That  case,  how- 
ever, when  closely  examined,  is  not  authority  for  the  proposi- 
tion to  which  it  is  cited.  In  that  case  it  appeared  that  the 
niece  of  Louis  Bloomstein  took  out  a  policy  of  insurance  upon 
his  life.  It  was  issued  directly  to  her,  and  upon  the  death  of 
Louis  Bloomstein  paid  to  her.  The  court  said,  in  that  case, 
speaking  through  Judge  "Wilson:  "Louis  Bloomstein  did  not 
take  out  the  policies  in  issue  here.  He  paid  none  of  the  pre- 
miums to  keep  them  alive.  The}'  were  not  issued  to  him.  He 
made  no  assignment  of  them  after  they  were  issued.  His 
widow  and  children  had  no  connection,  financial,  contractual 
or  otherwise,  with  the  policies."  These  facts  clearly  distin- 
guish the  case  from  the  one  which  we  now  have  under  con- 
sideration, wherein  it  appeai-s  that  the  policies  were  issued 
directly  to  the  insured,  and  by  him  assigned  to  the  present 
claimants.  Further  distinguishing  the  Bloomstein  case,  the 
court  in  that  case  said:  "So  far  as  is  disehrsed  by  the  record, 
Louis  Bloomstein  did  not  know  at  the  time,  and  died  without 
knowing,  that  his  niece  had  made  a  bet  or  wager  on  the  short- 
ness or  length  of  his  life."  It  is  true  that  in  the  Bloomstein 
case  there  is  some  language  of  Judge  Wilson,  used  arguendo, 
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which  supports  the  defendant's  contention;  but  the  case  upon 
its  facts,  the  actual  decision,  does  not. 

We  are  also  referred  to  Clement  v.  New  York  L.  Ins.  Co., 
101  Tenn.  22,  70  Am.  St.  Rep.  650,  46  S.  W.  561,  42  L.  R.  A. 
247.  ^"''  But  that  case  does  not  apply  to  the  special  phase 
of  the  question  we  have  before  us  here.  In  that  case  tlie  con- 
test was  between  the  assignee  and  the  insurance  company. 
It  was.  to  be  sure,  based  on  a  policy  of  insurance  which  had 
been  procured  but  to  be  assip^ned;  but  the  court  condried  the 
decision  to  the  relations  between  the  company  and  tlie  as- 
signee. It  was  said  the  policy  was  void  in  its  inception ;  l)ut 
whether  the  insured  could  recover  under  the  rule  of  public 
policy  was  not  decided  in  that  case,  and  could  not  be. 

We  are  referred  to  several  other  cases,  where  the  cojitro- 
versy  was  directly  between  the  insurance  company  and  the 
assignee  of  the  policy,  or  in  a  suit  brought  by  some  one  for 
his  use.  viz..  Keystone  Mut.  Ben.  Assn.  v.  Norris,  115  Pa.  446, 
2  Am.  St.  Rep.^572,  8  Atl.  638;  Gordon  v.  Ware  Nat.  Bank, 
132  Fed.  444,  65  C.  C.  A.  580,  67  L.  R.  A.  550;  Brockway  v. 
Mutual  Ben.  L.  Ins.  Co.  (C.  C),  9  Fed.  249,  in  each  of  which 
a  recovery  was  denied  the  a&signee  on  the  ground  that  he  had 
no  insurance  interest  and  that  the  contract  was  a  mere  wager 
as  to  him. 

There  is  also  a  case  cited  by  defendant's  counsel  (Brom- 
ley's Admr.  v.  Washington  L.  Ins.  Co.,  28  Ky.  Law  Rep. 
1300,  92  S.  W.  17,  5  L.  R.  A.,  N.  S..  747),  in  which  a  recovery 
was  denied  the  administrator  of  the  original  beneficiary 
named  in  the  policy,  the  insured,  because  the  contract  was  a 
mere  wager.  In  this  case  it  appeared  that  the  policy  was 
really  i)rocured  by  Bromley  for  one  Bates,  who  had  no  insur- 
able interest,  and  ^"'"*  that  after  it  was  issued  it  was  assigned 
and  delivered  to  Bates  as  part  of  the  original  transaction. 
Bromley  died,  and  suit  was  brought  by  his  administrator 
against  the  in.surance  company.  Held,  as  above  stated,  tliere 
could  be  no  recovery  because  the  transaction  was  a  wagering 
one. 

In  a  prior  case  from  the  same  state  (New  York  Life  Ins. 
Co.  V.  Brown's  Admr..  23  Ky.  Law  Rep.  2070.  66  ^^.  W.  613) 
it  appeared  that  a  policy  was  issued  by  the  insurance  ct)!n- 
pany  to  Charles  L.  Brown,  and  that  the  first  premium  was 
paid  by  George  Pinson,  Jr.,  Brown  stating  to  the  insurance 
agent  that  Pinson  paid  for  him  at  his  I'dpiest.  The  j)  )Iicy. 
when  ju'cpared  for  delivery,  was  mailed  to  ]^)rown,  cmv  of 
George  Pinson,  Jr.    After  the  policy  came  Brown  and  i'ins ou 
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made  an  agreement  for  Pinson  to  pay  all  future  premiums 
and  $500,  at  the  death  of  Brown,  to  the  latter 's  father,  and 
the  polic}^  was  assigned  to  Pinson.  Brown  died,  and  suit  was 
brought  by  his  administrator,  and  a  recovery  allowed.  The 
court  said  that  neither  Brown  nor  Pinson  supposed  they  were 
doing  anything  Avrong,  that  both  of  them  told  the  agent  of 
the  company  of  the  contemplated  assignment  at  the  date  of 
the  application,  and  that  it  was  subsequently  registered  as  a 
public  document. 

We  are  referred  to  Criehfield  v.  Bermudez  Asphalt  Paving 
Co.,  174  111.  466,  51  N.  E.  552,  42  L.  R.  A.  347,  Hall  v.  Cop- 
pell,  7  Wall.  (U.  S.)  542,  19  L.  ed.  244,  Pullman  Palace  Car 
Co.  V.  Central  Trans.  Co.,  171  U.  S.  138,  18  Sup.  Ct.  Rep. 
808,  43  L.  ed.  108.  and  293  McMullen  v.  Hoffman,  174  U.  S. 
639,  19  Sup.  Ct.  Rep.  839,  43  L.  ed.  1117,  in  which  the  rule 
is  very  strongly  stated  that  no  right  of  action  can  grow  out 
of  or  be  based  on  a  contract  in  violation  of  public  policy  or  of 
the  law,  and  that,  instead  of  giving  relief  under  such  circum- 
stances to  either  party,  the  law  wull  leave  them  where  it  i\iy\<, 
them.  In  the  first  case  cited  ( Criehfield 's  case,  174  111.  466, 
51  N.  E.  552,  42  L.  R.  A.  347),  the  plaintiff  had  brought  an 
action  to  recover  compensation  on  a  contract  he  had  made 
with  defendant  to  lobb.v  paving  contracts  for  the  defendant 
through  the  local  municipal  legislative  body  governing  the 
city  of  Chicago.  In  Hall  v.  Coppell,  7  Wall.  542.  19  L.  ed. 
244,  the  plaintiff  sought  an  accounting  of  defendant  in  re- 
spect of  a  contract  made  w'ith  the  defendant  in  violation  of 
the  laws  of  the  United  States.  In  Pullman  Palace  Car  Co.  v. 
Central  Trans.  Co.,  171  U.  S.  138,  18  Sup.  Ct.  Rep.  808.  43 
L.  ed.  108,  the  defendant  sought  relief  on  a  cross-bill  in  re- 
spect of  certain  contracts  and  patents  it  had  transferred  to 
the  cross-defendant  in  violation  of  its  duty  as  a  corporate 
body,  and  also  for  damages  its  business  had  sustained  by  rea- 
son of  operations  thereunder.  In  ]\Ic^Iullen  v.  Hoffman,  174 
U.  S.  639.  19  Sup.  Ct.  Rep.  839.  43  L.  ed.  1117,  the  complain- 
ant sought  an  accounting  in  respect  of  an  illegal  contract 
entered  into  with  the  defendant,  whereby  they  had  jointly 
defrauded  the  city  of  Portland  by  collusive  biddings  on  cer- 
tain public  work  offered  to  the  lowest  bidder. 

Of  course,  this  special  subject  matter  of  the  litigation  does 
not  alter  the  general  principle  involved;  but  it  enables  us 
better  to  understand  the  point  of  view  of  the  court. 

2'*6  The  purpose  of  the  rules  administered  in  the  eases  re- 
ferred to  is  to  prevent  fraud  and  wrongdoing.  It  lias  hr^on 
thought  by  the  judges  in  some  of  the  cases  above  citcJ  that 
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the  best  way  to  prevent  wager  contracts  of  insurance  is,  not 
only  to  deny  relief  on  contracts  of  this  character  when  they 
are  sued  on,  but  to  deprive  the  persons  who  finance  such  enter- 
prises of  the  power  to  hold  the  proceeds  when  paid  over  to 
them  by  the  insurance  company.  We  find  the  theory,  if  not 
decided,  intimated  that  a  kind  of  trust  is  raised  in  behalf  of 
the  representatives  of  the  person  whose  life  is  insured,  or  at 
least  that  a  duty  to  pay  is  imposed  by  law,  or  a  right  of  action 
is  raised  out  of  the  facts.  This  is  somewhat  similar  to  the 
rule  that,  although  a  fund  was  realized  as  the  result  of  an 
illegal  transaction,  yet,  if  paid  over  to  a  third  person  for  one 
of  the  participants,  that  person  cannot  retain  it  on  the  ground 
of  tlie  original  illegal  transaction,  but  the  law  will  raise  an  in- 
debtedness in  assumpsit  against  him  in  favor  of  the  party  for 
whose  benefit  tlie  fund  was  placed  in  his  hands:  Mc]Mullen  v. 
Hoffman,  174  U.  S.,  at  pages  656,  657,  19  Sup.  Ct.  Rep.,  at 
page  846,  43  L.  ed.  1117;  Tenant  v.  Elliott,  1  Bos.  &  P.  2.  In 
the  last  case  cited  ' '  it  was  held  that  where  two  persons  had  en- 
tered into  an  illegal  contract  in  regard  to  insurance,  and.  a 
loss  having  occurred,  the  insured  paid  the  money  to  a  third 
person  to  be  paid  to  plaintiff,  the  third  person  could  not  him- 
self retain  the  money,  because  it  arose  out  of  an  illegal  con- 
tract." It  seems  to  be  in  analogy  to  the  rule,  or  rather  this 
exception  to  the  general  rule,  ^^'  that  some  courts  have 
construed  the  transaction  as  money  paid  for  the  benefit  of  the 
representatives  of  the  insured,  and,  further,  it  may  be  said 
that,  the  illegal  arrangement  being  completed  and  at  an  end, 
there  is  no  question  of  enforcing  any  illegal  contract. 

Another  view^  is :  The  recovery  is  not  allowed  in  the  way  of 
enforcing  an  illegal  contract ;  but  it  is  said  in  substance  that 
the  party  had  an  insurable  interest  in  his  own  life,  and  that 
far  the  contract  is  good.  The  assignment  simply  is  void. 
This  seems  to  be  the  principle  on  which  "Warnock  v.  Davis, 
104  U.  S.  775,  26  L.  ed.  294,  proceeds. 

In  that  case  it  appears  that  the  parties  made,  in  the  outset, 
before  the  issuance  of  the  policy,  an  agreeinent  that  nine- 
tenths  of  the  amount  due  and  payable  on  the  policy  at  the 
time  of  the  death  of  the  insured  should  be  the  absolute  prop- 
erty of  the  Scioto  Trust  Association,  under  which  name 
Davis  and  the  other  defendants  in  the  causes  were  trading  a.s 
partners,  and  that,  when  the  policy  should  be  issued,  it  should 
be  assigned  by  the  insured  to  the  said  Scioto  Trust  Associa- 
tion; that  one-tenth  of  the  policy  should  be  subject  to  what- 
ever disposition  the  insured  should  otherwise  desire  to  make 
of  it ;  that  the  policy  to  be  issued  on  the  application  should  be 
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delivered  to,  and  be  forever  held  by,  the  Scioto  Trust  Associa- 
tion ;  and  that  it  should  have  the  right  to  collect  the  same. 
In  consideration  of  the  foregoing,  the  Scioto  Trust  Associa- 
tion agreed  "to  keep  up  and  maintain  said  life  insurance  at 
their  exclusive  expense,  to  pay  all  dues,  fees  and  assessments 
due  and  payable  on  said  ^"^  policy,  and  to  keep  said  party 
of  the  first  part  harmless  from  the  payment  of  such  dues  and 
assessments,  and  to  procure  the  payment  of  one-tenth  of  the 
moneys  due  and  payable  on  said  policy  after  the  death  of 
said  party  of  the  first  part,  vv^hen  obtained  from  and  paid  by 
said  Protection  Life  Insurance  Company  to  the  party  or 
parties  entitled  thereto,  according  to  the  disposition  made 
thereof  by  said  party  of  the  first  part  in  his  said  transfer  and 
assignment  of  said  policy,  but  subject  to  the  aforesaid  lien 
and  deduction."  The  policy  bearing  even  date  with  the 
agreement  was  issued  to  Grosser,  the  insured,  and  on  the  fol- 
lowing day  he  executed  to  the  Scioto  Trust  Association  an 
assignment  of  it,  in  strict  accord  with  the  antecedent  agree- 
ment. In  speaking  of  this  matter  the  court  said,  through  ]\Ir. 
Justice  Field:  "Although  the  agreement  between  the  trust 
association  and  the  insured  was  invalid  as  far  as  it  provided 
for  an  absolute  transfer  of  nine-tenths  of  the  proceeds  of  the 
policy  upon  the  conditions  named,  it  was  not  of  that  fraudulent 
kind  with  respect  to  which  the  courts  regard  the  parties  as 
alike  culpable  and  refuse  to  interfere  with  the  results  of  their 
action.  No  fraud  or  deception  upon  anyone  was  designed  by 
the  agreement,  nor  did  its  execution  involve  any  moral  tur- 
pitude. It  is  one  which  must  be  treated  as  creating  no  le^al 
right  to  the  pi'oceeds  of  the  policy  beyond  the  sums  advanced 
upon  its  security,  and  the  courts  will  therefore  hold  the  re- 
cipient of  the  money  beyond  these  sums  to  account  to  the 
representative  of  the  deceased.  It  was  lawful  for  the  ^^^  as- 
sociation to  advance  to  the  assured  the  sums  payable  to  the 
insurance  company  on  the  policy  as  they  became  due.  It  was 
also  lawful  for  the  assured  to  assign  the  policy  as  security  for 
their  ]>aynient.  The  assignment  was  only  invalid  as  a  transiVr 
of  tlie  proceeds  of  the  policy  beyond  what  was  required  to 
refund  those  sums,  with  interest.  To  hold  it  valid  for  the 
whole  proceeds  would  be  to  sanction  speculative  risks  on 
human  life  and  encourage  the  evil  for  whicli  wager  policies 
are  conaemned":  104  U.'  S.  781.  26  L.  ed.  927. 

Thi.>  wiis  substantially  the  view  taken  by  tliis  court  in  Quinn 
V.  Cath.^lie  Kiiiglits.  99  Tenn.  SO.  41  S.  W.  343. 

It  is  also  th(^  view  taken  by  the  Virginia  supreme  court  of 
appeals  in  Tate  v.  Commercial  Bldg.  Assn.,  97  Va.  74,  75  Am. 
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St.  Rep.  770,  33  S.  E.  382,  45  L.  R.  A.  243.  in  which  the 
court  .said,  in  addition  to  what  ha.s  already  been  quoted  from 
that  ca.se:  "The  agreement  was  not  intrinsically  immoral  or 
evil.  No  fraud  or  deception  upon  anyone  was  dcsi^Micd  by 
the  ap:reemont.  Its  execution  involved  no  moral  turpitude. 
It  was  .simply  condemned  by  the  law,  because  contrary  to  the 
interests  of  society.  In  such  case  the  maxim  'In  pari  delicto' 
is  not  inflexibly  applied;  but  the  court  will  consider  whetlier 
public  policy  will  be  promoted,  and  like  a^rPements  be  dis- 
coura.i,'ed,  by  enforcing  or  avoiding  the  agreement,  atid,  if 
the  policy  of  the  law  will  be  advanced  by  granting  relief,  it 
will  be  given:  Pomeroy's  Equity  Jurisprudence,  sees.  403, 
941;  1  Story's  Equity  Jurisprudence,  sec.  298;  Stark(>'s  p]xr. 
v.  Littlepage,  4  Hand.  (Va.)  368;  »««  Cardwell  v.  Kelly,  95 
Va.  570,  28  S.  E.  953,  40  L.  R.  A.  240." 

Whatever  may  be  the  true  theory  underlying  the  action, 
it  is  certain  that  the  policy  of  the  law,  in  respect  of  wager 
contracts  of  insurance,  is  best  suljservcd  by  granting  the 
relief. 

It  is  clear  that  in  this  case  there  is  no  more  ground  for  im- 
jnitation  of  fraud  against  Bendet.  the  insured,  than  there  was 
in  the  ca.sc.s  of  AVarnock  v.  Davis,  104  U.  S.  775,  26  L.  ed.  924, 
and  Quinn  v.  Catholic  Knights.  99  Tenn.  80.  41  S.  W.  343, 
since  in  the  present  case  the  insurance  agents  who  negotiated 
the  several  policies  were  fully  informed  of  the  exact  nature 
of  the  projected  transnction.  The  facts  present  a  case  simply 
where  the  parties  undei'took  to  make  a  contract  for  insur;ince, 
which  was  invalid  so  far  as  it  provided  for  any  interest  in  the 
lOllist's,  but  was  valid  in  so  far  as  there  was  insurance  ef'l'ected 
upon  the  life  of  Bendet. 

It  is  insisted  that  Bendet  committed  a  fraud  on  the  insur- 
ance companie.s  in  misrepresenting  his  age  in  the  application; 
also  that  he  misrepresented  his  physical  condition,  in  that  he 
rei)res('nte(l  that  he  had  not  been  afilicted  with  certain  siclc- 
nesses  within  a  time  specified.  AVe  think  the  record  shows 
Ihat  such  misrepresentations  were  made.  Whether  they  wci'o 
made  ignorantly  or  through  forgetfulness,  we  do  not  think  if 
necessary  to  consider,  since  these  were  matters  of  which  only 
the  insurance  companies  could  complain,  and.  tlicy  liaving 
paid  over  the  money,  the  question  cannot  now  be  raised  by 
anyone. 

•'•**',  It  is  insisted  that  the  misrepresentations  just  referred 
to  were  known  to  Mrs.  Bendet.  who  is  now  the  atiministratnx 
of  her  husband,  and  is  suiiiG'  to  recover  the  money  involved 
in  the  present  contruvcrs}' ;  and  it  is  further  insisted  that  in 
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her  deposition  she  still  tried  to  maintain  the  truth  of  these 
representations,  when  she  must  have  known  that  they  were 
false.  Even  if  this  be  sustained  by  the  record  as  strongly  as 
stated,  still  we  do  not  think  it  could  have  any  effect  upon  the 
(piestion  whether  Mrs.  Bendet,  as  administratrix  of  her  hus- 
band, is  entitled  to  recover  the  fund  paid  over  by  the  insur- 
ance companies  to  Messrs.  Ellis. 

On  the  ground  stated,  we  are  of  opinion  that  the  decree  of 
the  chancellor  was  erroneous,  and  must  be  reversed,  and  that 
the  complainant  is  entitled  to  a  decree  for  the  fund  involved 
in  this  controversy,  and  which  has  been  lent  out,  as  shown  by 
the  record,  to  await  the  decision  of  the  court  in  this  cause. 

A  decree  will  therefore  be  entered  accordingly,  and  the 
cause  will  be  remanded  for  the  collection  and  application  of 
the  fund. 

In  view  of  the  peculiar  nature  of  the  case,  we  think  that  all 
of  the  costs,  both  of  this  court  and  of  the  court  below,  should 
be  paid  out  of  the  fund,  and  the  decree  to  be  entered  herein 
will  so  adjudge  and  direct. 


Tlie  Assignment  of  Life  Insurance  Policies  is  the  subject  of  a  note  to 
ClinmbcTlain  v.  Butler,  87  Am.  St.  Rep.  484.  An  assignment  to  a 
person  having  no  insurable  interest  is  supposed  by  some  authorities 
to  be  invalid:  ]\Tetropolitan  Life  Ins.  Co.  v.  Elison,  72  Kan.  199,  115 
Am.  St.  Rep.  189.  But  when  an  assignment  is  in  good  faith,  the  law 
does  not  declare  it  invalid  simply  because  the  assignee  has  no  in- 
surable interest  in  the  life  insured:  Harrison  v.  Northwestern  etc.  Ins. 
Co.,  78  Vt.  473.  112  Am.  St.  Rep.  932;  Mechanics'  National  Bank  v. 
Comins,  72  N.  H.  12,  101  Am.  St.  Rep.  651. 

The  Premium  of  an  Insurance  Policy  need  not  necessarily  be  paid  by 
the  insured:  Smith  v.  Union  Ins.  Co.,  25  R.  I.  260,  105  Am.  St.  Rep. 
882;  Stockwell  v.  Mutual  Life  Ins.  Co.,  140  Cal.  198,  98  Am.  St.  Rep. 
25. 


0 'HAVER  v.  MONTGO:\IERY. 

[120  Tcnn.  448,  111  S.  W.  449.] 

MUNICIPAL  CORPORATIONS,  Power  of  to  Declare  Acts  Crim- 
inal.— Tlie  power  of  municipal  corporations  to  declare  acts  criminal 
not  made  so  by  the  laws  of  the  state  must  be  vested  in  theni  by  the 
legislature.  This  may  be  done  by  direct  grant,  and  to  some  extent 
liy  imiilication  necessarily  attendant  upon  the  mere  existence  of  the 
corporation  as  a  creation  of  law.      (p.  1017.) 

MUNICIPAL  CORPORATIONS. — The  Power  to  Imprison  for 
Violation  of  an  Ordinance  or  for  faihni.  to  pay  a  fee  assessed  for 
sucli  violation  must  be  ex]u-essly  rniifi'rred  by  the  legislature,  and 
there  must  be  a  judicial  ascertaiumeut   of  the  offense  and  the  assess- 


April,  1908.]        0 'Haver  v.  Montgomery,  1015 

ment  of  a  fine  and  penalty  before  the  imprisonment  can  be  effected. 
The  power  must  be  clear  before  it  can  be  held  to  exist,      (p.  1017.) 

MUNICIPAL  CORPORATION,  Ordinance  of,  Authorizing  Fln6 
and  Imprisonment  for  not  Constructing  a  Sidewalk. — Under  a  charter 
declaring  that  the  local  government  shall  have  power  to  establish 
workhouses  and  houses  of  correction,  declare  what  acts  are  misde- 
nieanois,  and  to  [mnisli  offenders  by  fine  and  forfeiture  and  imprison- 
ment, a  city  may  provide  for  the  construction  of  sidewalks  by  al)utting 
property  owners,  and  that  the  failure  to  comply  with  the  ordinance 
shall  be  a  misdemeanor  subjecting  the  offender,  when  convicted,  to  a 
fine  and  to  imprisonment  until  the  fine  is  secured  in  money  or  work, 
(p.  1022.) 

CONSTITUTIONAL   LAW— Imprisonment   for   Debt,   What   is 

not. — An  ordinance  authorizing  the  fine  and  imprisonment  of  an  abut- 
ting {)roperty  owner  for  his  failure  to  construct  a  sidewalk  is  not 
invalid  as  authorizing  an  imprisonment  for  debt.     (p.  1023.) 

MUNICIPAL  CORPORATIONS.— An  Ordinajice  cannot  be  Held 
Unreasonable  which  merely  exercises  a  power  conferred  by  the  legis- 
lature in  the  express  case  contemplated  by  the  legislative  act.  (p. 
1024.) 

HABEAS  CORPUS,  When  the  Proper  Remedy.— Though  an  ap- 
peal might  have  been  prosecuted  for  a  conviction  for  violating  a 
municipal  ordinance,  yet  its  validity  may  be  tested  by  an  application 
for  a  writ  of  habeas  corpus,      (p.  1024.) 

Thomas  H.  Jackson  and  M.  G.  Evans,  for  0 'Haver. 

Bell,  Terry,  Anderson  &  Bell,  for  iNIontgomery. 

-153  NEIL,  J.  On  the  19th  of  September,  1907,  an  affidavit 
was  made  before  Honorable  A.  C.  Floyd,  city  judge  of  the 
corporation  of  Memphis,  that  on  the  day  mentioned  S.  R. 
jMontgoniery  had  connnitted  the  offense  of  failing  and  refusing 
to  lay  a  granolith  sidewalk  to  curb  at  1210  Poplar  avenue, 
pursuant  to  notice  served  on  him  April  5,  1907,  contrary  to 
law  and  the  ordinances  of  the  city.  Upon  this  affidavit  being 
made,  a  warrant  was  issued  for  the  arrest  of  Mr.  Montgomery, 
and  he  was  accordingly  arrested  and  brought  before  Judge 
Floyd  for  trial.  On  the  2d  of  October,  Mr.  Montgomery  was 
tried  and  found  guilty,  and  sentenced  to  pay  a  fine  of  fifty 
dollars,  and  in  default  of  payment,  or  security  therefor,  to  be 
committed  to  the  workhouse  until  the  fine  should  be  secured, 
paid  or  worked  out.  Failing  to  pay  the  fine,  a  mittimus  was 
issued  to  the  keeper  of  the  workhouse,  directing  ]\Ir.  ■***"*  ^lont- 
gomery  to  be  kept  at  labor,  as  authorized  by  the  ordinances  of 
the  city  for  the  period  of  one  hundred  and  twenty-five  days, 
unless  the  fine  should  be  sooner  paid,  or  unless  he  should  be 
sooner  delivered  according  to  law.  Thereupon  ^Ir.  .Mont- 
gomery filed  a  petition  for  habeas  corpus  before  Ilororable 
J.  S.  Galloway,  judge  of  prolmte  court  of  Shelby  county, 
alleging  that  he   was   illegally   rL-strained   of   his  liberty   by 
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George  T.  0 'Haver,  chief  of  police  of  the  city  of  IMeniphis, 
that  he  was  tried  pursuant  to  the  proceedings  above  referred 
to,  and  that  the  ordinance  under  which  he  was  convicted  was 
unconstitutional  and  void.  The  writ  was  issued  and  a  return 
made  by  the  officer,  and  in  due  time  the  cause  was  tried  before 
Judge  Galloway,  resulting  in  a  judgment  that  IMr.  Montgom- 
ery was  illegally  restrained  of  his  liberty  and  releasing  him 
from  custody.  The  chief  of  police  appealed  to  the  court  of 
civil  appeals,  and  in  that  court  the  judgment  of  Judge  Gallo- 
way was  affirmed.  To  correct  the  latter  judgment  a  petition 
for  certiorari  was  filed  in  this  court,  asking  that  the  cause  be 
brought  here  and  retried. 

The  ordinance  is  set  out  in  the  record,  but  it  need  only  be 
stated  that  it  contained  provisions  to  the  effect  that  the  leiris- 
lative  council  should  by  resolution  or  order  designate  the 
particular  sidewalks  and  parts  of  sidewalks  on  which  the 
owners  and  claimants  of  city  lots  were  required  to  construct 
pavements,  or  repair  pavements,  in  front  of  such  lots,  and 
the  width  of  the  pavements  and  the  material  out  of  whicli 
they  should  be  constructed;  that  upon  the  adoption  of  sueli 
resolution  the  '*"*  mayor  sliould  prepare  a  copy  thereof  from 
the  minutes  of  the  legislative  council,  and  cause  the  same  to 
be  transmitted  to  the  chief  of  police ;  that  it  should  thereupon 
be  the  duty  of  the  latter  to  cause  personal  notice  to  be  given 
in  writing  to  such  owners,  claimants  and  occupants,  or  agents 
of  owners,  claimants  and  occupants,  in  front  of  whose  lots 
pavements  or  sidewalks  had  been  so  ordered,  to  construet  the 
pavements  in  thirty  days.  The  ordinance  contained  certain 
provisions  concerning  the  method  of  construction  of  the  side- 
walks, the  dimensions,  etc.  The  resolution  of  the  legislative 
council  directed  that  the  pavements  should  be  laid  in  grano- 
lith.  The  defendant  in  error  received  due  notice,  but  deelined 
to  construct  the  pavement,  as  already  stated. 

There  are  provisions  in  the  ordinance  other  than  tlu^s'"  alcove 
mentioned,  but  they  do  not  afTect  the  present  inf[niry.  ;',ntl 
need  not  be  referred  to,  except  to  say  that  tlie  eighth  section 
contains  the  provisions  under  which  the  defendant  in  error 
was  arrested,  and  this  section  will  be  presently  set  out  in 
totidem  verbis. 

Assuming  for  the  present  that  the  legislative  council  of 
Memphis  had  the  power  to  pass  an  ordinance  re(|uiring  the 
citizens  and  property  owners  of  the  municipality  to  lay  side- 
walks of  the  description  contained  in  the  ordinance  in  ques- 
tion, we  shall  proceed  to  examine  into  the  validity  of  section 
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8,  and  the  right  asserted  by  the  city  to  imprison  in  default  of 
payment  of  the  fine  therein  authorized. 

The  section  referred  to  reads  "that  a  violation  or  failure 
'*^®  to  conform  to  this  ordinance  shall  be  a  misdemeanor,  sub- 
jecting the  offender,  upon  conviction,  to  a  fine  of  not  less  than 
one  dollar,  nor  more  than  fifty  dollars." 

The  word  "misdemeanor,"  as  employed  in  statutes  confer- 
ring power  upon  municipal  corporations,  is  not  wholly  synon- 
ymous with  the  same  term  as  used  at  common  law,  or  in 
general  statutes  defining  ofrense.s  against  the  state  of  a  grarle 
less  than  felony,  but  has  a  more  restricted  meaning,  being 
limited  to  offenses  against  the  smaller  local  government. 
However,  it  may  happen,  and  often  does  happen,  that  an 
ofTense  against  the  city  may  also  be  an  ofTense  against  the 
state,  and  both  jurisdictions  may  punish  (Greenwood  v.  State, 
6  Baxt.  567,  32  Am.  Rep.  539;  State  v.  :\Iason,  3  Lea,  G49 ; 
Ogden  V.  Madison,  111  Wi.s.  413,  87  N.  W.  568,  55  L.  R.  A. 
506)  ;  but  there  are  many  offenses  against  numicipalities 
which  are  not  offenses  against  the  state,  and  which  the  legis- 
lative bodies  of  municipal  corporations  are  authorized  to  de- 
fine and  declare  by  ordinance  (Triiially  v.  ]\Iayor,  6  Cold. 
382;  2  Abbott  on  Municipal  Corporations,  pp.  1311,  l:U2, 
sec.  519),  subject,  of  course,  to  the  condition  that  such  ordin- 
ance is  not  in  violation  of  the  constitution  or  general  laws  of 
the  state,  or  the  charter  of  the  corporation  itself,  and  is  not 
unreasonable.  But  this  power  must  be  vested  in  tliem  l)y  the 
legislature,  which  may  he  accomplished  either  by  direct 
grant  or  to  some  extent  by  the  implication  neces.sarily  attend- 
ant upon  the  mere  existence  of  the  corporation  as  a  crt'ation 
of  law  (1  Dillon  on  ^Municipal  Corporations,  sees.  315.  316; 
2  ■*•''  Alibott  on  :\Iunicipal  Corporations,  pp.  1209.  1300. 
1308-1311;  Smith  v.  Mayor  of  Knoxville,  3  Head.  245  >  :  and 
when  the  grant  of  power  is  direct,  it  may  be  by  either  specijil 
provisions  or  general  or  by  both  ('Mayor  etc.  of  Xasli villi'  v. 
Linck.  12  Lea.  499;  Long  v.  Taxing  District,  7  Lea.  134.  40 
Am.  Rep.  55). 

The  power  to  imprison  for  violation  of  an  ordiniinfc.  (^r  for 
failure  to  ])ay  a  fine  assessed  for  violation  of  an  oi'dinanee. 
nuist  be  expressly  conferred  by  the  leui-lature.  niid  Iheft' 
must  be  a  judicial  ascertainment  of  tlie  otTense  and  asscssinciit 
of  the  fine  and  penalty  before  the  iinprixtmnent  can  ee  in- 
fiicted.  Tlie  power  must  be  ch-ar  bei'or.'  it  can  be  Ik  bl  to 
exist  or  be  used:  1  Dilbui  on  ^luiiicii^al  Cori)orati'iii.s.  3  1  cd., 
sec.    353.      Such    powers,    liowever,    are    rrc([ueiitly    devolved 


1018  American  State  Reports,  Vol.  127.  [Tenn. 

upon  municipal  corporations  in  this  country:  2  Abbott  on 
Municipal  Corporations,  pp.  1367,  1368,  sec.  553. 

In  the  charter  of  IMemphis  both  powers  were  expressly  con- 
ferred by  the  lejjislature.  In  section  3,  chapter  11,  page  16, 
and  section  1,  chapter  84,  page  98,  of  the  Acts  of  1879,  which, 
with  suKsequent  amendments  thereto,  constitute  the  charter 
of  the  city,  it  is  provided:  "That  the  local  government  estab- 
lished by  this  act  shall  have  power  to  establish  workhouses, 
and  houses  of  correction,  to  declare  by  local  laws  what  acts 
shall  be  misdemeanors,  and  when  committed  within  the  taxing 
district  to  punish  the  offenders  by  fines  and  forfeitures  and 
by  imprisonment  and  labor,  within  and  without  the  work- 
house, in  default  of  payment  of  the  fines  imposed  as  punish- 
ment." 

These  provisions  were  expressly  approved  and  applied 
'**'*  as  far  back  as  the  April  term,  1886,  of  this  court,  in  the 
case  of  State  etc.  v.  Taxing  District  of  Shelby  County,  16 
Lea,  240;  and  as  early  as  the  December  term,  1882,  it  was 
held  that  the  constitutional  provision  that  "the  legislature 
shall  pass  no  law  authorizing  imprisonment  for  debt  in  civil 
cases"  had  no  reference  to  the  enforcement  of  the  collection 
of  fines,  penalties,  and  costs  from  defendants  convicted  of 
the  violation  of  ordinances  of  municipal  corporations:  iNIosley 
V.  Gallatin,  10  Lea,  494. 

The  charter  of  Gallatin  applied  in  that  case  contained  the 
provision  that  "any  person  who  shall  fail  or  neglect  to  pay 
any  fine  or  costs  imposed  upon  him  by  any  ordinance  of  said 
town  shall  be  committed  to  the  workhouse  until  such  fine  and 
costs  shall  be  fully  paid."  At  the  last  term  at  Nashville,  in 
the  case  of  Till  Gannaway  v.  City  of  Murfreesboro  (no  opin- 
ion filed),  the  court  recognized  as  valid  and  applied  subsection 
21  of  section  8  of  the  charter  of  that  city,  reading  as  follows : 
"That  the  city  council  shall  have  full  power  and  authority 
by  ordinance,  within  the  municipality,  to  impose  fines,  for- 
feitures and  penalties,  for  the  breach  of  any  ordinance,  and 
to  punish  by  imprisonment  within  or  without  workhouses,  in 
default  of  payment  of  fines  and  costs:  Provided,  that  impris- 
onment shall  not  last  longer  than  three  mouths,  and  the 
expense  of  conviction  as  fixed  by  law." 

The  charters  of  the  various  municipalities  of  the  state  gen- 
erally, it  is  believed,  co;itain  similar  provisions.  It  ■*"*'^  is 
true  that  at  the  September  term,  1877,  in  the  case  of  Ilogan 
v.  INIayor  and  Aldermen  of  Chattanooga,  the  question  was 
reserved  wliether  the  power  to  imprison  existed,  while  it  was 
conceded  that  the  offender  might  be  arrested  and  "held  in 
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custody  and  compelled  to  secure  the  penalty":  2  Shan.  Tenn. 
Cas.  339,  341.  .However,  as  seen,  the  question  has  been  fully 
settled  in  later  cases. 

It  is  true  that  in  several  cases  (IMeaher  v.  Mayor  and  Alder- 
men of  Chattanooga,  1  Head,  74;  Wood  v.  I\Iayor  and  Alder- 
men of  Grand  Junction,  5  Heisk.  440;  IMayor  of  Bristol  v. 
Burrow,  5  Lea,  128;  Memphis  v.  Smythe,  104  Tenn.  702,  58 
S.  W.  215,  and  see  City  of  Memphis  v.  William  Schade,  12 
Pleisk.  579)  actions  of  the  kind  by  municipal  corporations  are 
called,  in  some  of  them  civil  actions,  and  in  others  quasi  civil 
actions,  and  it  is  said  that  appeals  lie  from  recorders'  courts 
as  in  civil  cases,  and  tliat  the  mode  of  trial  is  the  same ;  yet  in 
none  of  them  did  the  question  arise  which  was  considered  in 
the  cases  cited  in  the  previous  paragraph.  In  the  cases  now 
referred  to  the  court  was  considering  merely  the  question  of 
practice  as  to  the  right  of  appeal  and  the  mode  of  trial  in 
the  circuit  court.  In  truth,  when  a  violator  of  a  municipal 
ordinance  is  arrested  and  brought  before  the  municipal  court, 
he  is  tried  for  an  offense  committed  against  the  laws  of  the 
corporation ;  but,  in  the  absence  of  apt  legislation  to  the  con- 
trary, his  punislur.ent  is  in  the  form  of  the  assessment  of  a 
])enalty.  The  practice  partakes  of  both  a  civil  and  '^^'^  crim- 
inal character.  He  is  arrested  on  warrant  as  in  criminal 
cases,  and  if  found  guilty  a  judgment  is  entered  against  him 
as  for  a  fine,  and  on  failure  to  pay  the  amount  assessed  against 
him  he  may  l)e  held  in  custody  until  he  pays  or  secures  it,  or 
be  jMit  at  labor  to  pay  it.  If  dissatisfied  with  the  judument  he 
may  appeal,  as  in  civil  cases,  upon  coin])lying  with  the  law  or 
statute  applicable,  and  may  have  a  retrial  in  the  circuit  court. 
Avhere  the  matter  will  be  heard  de  novo,  the  rules  of  practice 
applicable  to  civil  cases  applying  in  such  trial;  but  at  last  the 
purpose  of  the  action  is  punishment.  So  it  is  perceivinl  the 
action  is  partly  criminal  and  partly  civil;  a  criminal  action  in 
substance  and  purpose,  and  partly  civil  and  pai'fly  criminal 
in  the  practice  governing  it.  When  we  characterize  the  actiDn 
as  being  of  a  criniinal  nature,  we  do  not  mean  to  be  under- 
stood as  using  the  term  wholly  in  the  sense  in  whicli  it  is 
applicable  to  actions  brought  by  the  state  in  the  form  of  in- 
dictments and  presentments  for  violations  of  the  criminal 
laws  of  the  state,  but  ratlier  l)y  analogy,  and  for  want  of 
a  better  term:  State  v.  Hayne.s.  104-  Tenji.  4nti.  58  S.  W.  120. 
A  municipality  is  a  government  within  itself,  and  must  h:ive 
the  power  to  punish  for  ofi'enses  against  its  laws,  and  must  be 
able  to  bring  that  punishment  to  boar  and  to  make  it  effective 
bv   its   own   agencies — that    is.    throucfh   its   own   courts   and 
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officers.  However,  the  right  of  appeal  may  be  given,  and  gen- 
erally is  given,  and  if  exercised,  the  municipality  appears  in 
another  jurisdiction ;  that  is,  in  the  courts  **"^  of  the  state, 
as  a  suitor  to  recover  the  penalty  which  it  has  assessed  against 
the  violator  of  its  laws.  But  the  larger  court,  while  trying  the 
controversy  as  a  civil  suit,  will  see  to  it  that  the  municipality, 
if  successful,  shall  have  there  the  same  sanctions  for  the  en- 
forcement of  its  laws  as  if  the  trial  had  terminated  in  the 
municipal  court.  In  truth,  the  action  is  in  its  various  aspects 
a  hybrid  one.  partly  criminal  and  partly  civil. 

It  being  determined  that  the  city  of  Memphis  has  the  right 
to  declare  and  define  b}'  ordinance  (subject  to  the  limitations 
that  condition  all  ordinances)  what  are  violations  of  its  laws, 
and  to  assess  fines  for  such  violations,  and  to  imprison  the 
offender  until  the  fine  is  secured  or  paid  in  money  or  work,  it 
follows  that  section  8  of  the  ordinance  in  question  is  valid, 
if  the  ordinance  of  which  it  is  a  part  is  otherwise  valid. 

Such  powers  as  those  applied  in  the  ordinance,  when  given 
at  all  to  municipalities,  are  usually  conferred  by  express  legis- 
lation to  that  end:  Mayor  and  Aldermen  of  Franklin  v. 
Maybry,  6  Humph.  368,  44  Am.  Dec.  315;  WashinG'ton  v. 
Mayor,  1  Swan,  177;  "Whyte  v.  INIayor,  2  Swan.  864;  27  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  p.  120,  note  11,  citing  many 
cases;  title  "Streets  and  Sidewalks,"  also,  page  119,  note  12. 
and  page  123,  notes  4,  5,  6.  It  is  also  said  that  in  the  absence 
of  statutory  provisions  such  duty  cannot  be  imposed  upon 
abutting  owners:  Id.,  p.  121.  note,  1,  citing  Gridly  v.  Bloom- 
ington.  88  111.  554,  30  Am.  Eep.  566;  Chicago  v.  Crosby.  Ill 
III  538 ;  AVoodward  v.  Boscobel,  84  AVis.  226.  54  -^^^  ^  AV. 
332.  Such  provisions  are  in  the  nature  of  spoeial  assessments 
(1  Abl)()tt  on  ^lunicipal  Corporations,  p.  858),  and  they  are 
strictly  construod  in  favor  of  the  citizen:  AVashington  v. 
Alayor.  1  Swan.  177;  Smith  v.  St.  Louis  Alut.  L.  Ins.  Co.. 
3  Tenn.  Ch.  631.  It  is  said  that  the  power  must  l)e  given  in 
clear  and  unmistakable  terms,  and  cannot  be  implied  from  a 
general  grant  of  power  to  a  nnmicipal  corporation,  nor  fi-om 
the  general  power  to  make  public  improvements,  or  the  ordin- 
ary grant  of  power  to  levy  taxes,  or  from  the  gt^K^ral  welfare 
clause  usually  found  in  the  charters  of  such  corporatious  (1 
A])bott  on  Aliiniripal  Corporations,  pp.  786-788.  and  not<^s), 
although  on  many  subjects  the  courts  go  quite  far  in  sustain- 
ing action  under  the  general  welfare  clause,  where  thero  is  no 
antecedent  specifications  by  which  its  terms  may  be  li^nited  : 
Alayor  etc.  of  Xasliville  v.  Linck,  12  Tjca.  499.  And  under  an 
antlioi'ilv  to  nialce  such  bv-laws  as  to  the  common  council  sliall 
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seem  "necessary  for  the  good  government  of  the  city,  and  for 
the  regulation  and  paving  of  the  streets  and  highways,"  it  is 
said  that  a  city  corporation  may  pass  an  ordinance  rerpiiring 
the  owner  of  every  lot  fronting  on  a  designated  section  of  a 
public  street  to  fix  curbstones,  and  make  a  brickway  or  side- 
walk in  front  of  his  lot:  2  Dillon  on  Municipal  Corporations, 
3d  ed.,  p.  795,  sec.  798.  And  it  has  been  held  in  this  state 
that  the  legislature  2nay  grant  to  municipal  corporations  not 
only  the  power  to  compel  abutting  owners  to  construct  side- 
walks, but  that  after  a  reasonable  time,  and  on  failure  of 
such  owner,  they  may  do  the  work  through  their  '*"•'  own 
agencies,  and  thereby  obtain  a  lien  upon  the  property  for 
reimbursement:  Nashville  v.*Berry,  2  Shan.  Tenn.  Cas.  561. 

While,  as  stated,  all  such  powers  should  be  strictly  con- 
strued in  favor  of  the  personal  liberty  of  the  individual  citi- 
zen and  his  rights  of  property,  the  courts  should  ever  be  mind- 
ful of  the  needs  of  large  masses  of  people  grouped  together 
in  cities,  and  the  necessity  of  efficient  government,  to  the  end 
that  not  only  the  health  and  the  good  order  of  the  citizens 
shall  be  maintained,  but  that  reasonable  conveniences  may  be 
from  time  to  time  added  for  the  attainment  of  public  comfort 
and  general  well-being;  therefore  that  the  denizens  of  cities 
must,  for  the  common  good,  occasionally  submit  to  exactions 
that  would  not  be  considered  reasonable  in  communities  where 
the  population  is  sparse,  and  hence  that,  while  the  construc- 
tion of  such  statutes  should  be  strict,  it  should  not  be  narrow. 

jMunicipalities  enjoy  considerable  autonomy  under  the 
sovereignty  of  the  state.  They  are  instrumentalities  of  the 
state  governnient,  whose  function  and  duty  it  is  to  relieve  the 
latter  of  the  cares  entailed  in  administering  the  affairs  of 
relatively  large  aggregations  of  population  within  small  areas, 
which  necessarily  have  many  interests  peculiar  to  their  situ- 
ation and  environment,  that  touch  only  in  a  remote  way,  if  at 
all,  the  interests  of  the  general  government  over  them,  ena- 
bling the  latter  to  decentralize  as  much  as  may  be  safe  and 
convenient  the  powers  of  government,  committing  to  the  com- 
munities ■**'"*  immediately  affected  the  care  of  concerns  pecu- 
liar to  tliemselves,  and  at  the  same  time  retaining  always  the 
power  to  guard,  to  check,  and  to  change,  as  experience  may 
indicate  the  need,  and  wisdom  suggest  the  means,  of  better- 
ment. It  should  be  borne  in  mind,  as  one  of  the  lessons  of 
histt)ry.  that  the  chief  advances  in  all  lines  of  popular  dtn-el- 
opnient  have  been  through  the  growtli  and  nurture  of  ui'ban 
life,  or  at  least  iu  those  conaauuitiea  w  here  men  are  gathered 
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in  masses  and  have  the  opportunity  of  rapid  interchange  of 
thought  and  action. 

In  the  case  of  the  city  of  Memphis  there  seems  no  doubt  of 
the  existence  of  statutory  authority.  In  section  3,  chapter 
11,  page  16,  of  the  Acts  of  1879,  and  section  1,  chapter  84, 
page  98,  of  the  Acts  of  same  year,  it  is  provided  that  the  city 
shall  have  power  to  "compel  lot  owners  to  make  safe  and 
proper  sidewalks  of  brick  or  plank  adjoining  their  lots."  In 
chapter  233,  page  394,  of  the  Acts  of  1887,  this  provision  was 
amended  so  as  to  read  "to  compel  lot  owners  to  make  safe  and 
proper  sidewalks  of  brick,  plank,  stone  or  granolith."  The 
law  with  reference  to  sidewalks  was  also  amended  by  Acts  of 
1881,  page  116,  case  96,  section -24,  and  Acts  of  1889,  page 
309,  case  163,  section  1 ;  but  as  these  amendments  have  no 
bearing  upon  the  phase  of  the  question  we  now  have  before 
us,  they  need  not  be  more  particularly  mentioned.  From  the 
language  quoted  from  these  legislative  acts  it  is  perceived  that 
the  ordinance  in  question  is  expressly  and  unmistakably 
within  its  terms,  and  is  therefore  beyond  question  valid.  "We 
^^^  have  seen  tliat  under  the  same  legislative  authority  the 
city  had  power  to  declare  and  define  what  acts  were  violative 
of  its  laws;  that  through  its  proper  legislative  agency  it  did 
declare,  in  the  form  of  an  ordinance,  that  a  failure  to  lay  a 
sidewalk  in  obedience  to  the  ordinance  would  be  a  misde- 
meanor, "subjecting  the  offender,  upon  conviction,  to  a  fine 
of  not  less  than  one  dollar  nor  more  than  fifty  dollars";  that 
the  legislature  of  the  state  declared  that  Avhere  ordinances 
should  be  violated  the  city  should  have  power  to  punish  the 
offender  by  fine  and  by  imprisonment  at  labor  within  its 
workhouse  and  without  its  workhouse,  "in  default  of  the 
payment  of  the  fine  imposed  as  punishment";  that  the  de- 
fendant in  error.  Montgomery,  did  violate  the  ordinance  by 
failing  and  refusing  to  lay  a  sidewalk  in  front  of  his  premises 
when  notified  to  do  so ;  that  this  failure  of  duty  was  duly 
ascertained  in  a  judicial  proceeding,  and  judgment  entered 
against  him  for  a  fine  of  fifty  dollars;  that  he  failed  to  pay 
or  secure  the  fine,  and  upon  this  default  was  committed  to  the 
workhouse  for  one  hundred  and  twenty-five  days,  unless  the 
fine  should  be  sooner  paid,  or  he  be  deliverel  according  to 
law.  On  these  facts,  and  on  the  law  as  declared,  there  can  be 
no  doubt  that  Judge  Galloway  committed  error  in  dirocting 
the  prisoner  to  be  discharged,  and  that  the  court  of  civil  ap- 
peals committed  error  in  sustaining  his  action. 
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We  have  not  been  provided  with  a  brief  in  behalf  of  the 
defendant  in  error,  and  we  infer  that  his  ease  rested  '***^  upon 
the  grounds  stated  in  the  opinion  of  the  court  of  civil  appeals. 

The  reasons  assigned  by  that  court  to  sustain  its  judirment 
are  fully  stated  in  the  following  excerpt  from  its  opinion, 
viz.:  "Under  the  law  the  city  of  Memphis  had  the  right  to 
enact  what  is  known  as  a  'sidewalk  ordinance,'  and  to  require 
the  owners  of  property  abutting  upon  its  streets  to  construct 
sidewalks  in  front  thereof.  This  requirement  simply  created 
a  debt  against  the  abutting  property  owner,  which,  under  a 
proper  construction  of  the  law,  became  a  lien  upon  the  prop- 
erty which  the  city  could  enforce  in  its  favor  upon  its  con- 
struction of  the  sidewalk  against  the  property  for  its  reim- 
bursement. The  essential  basic  idea  of  sidewalk  legislation, 
it  being  a  charge  against  abutting  property  owners  and  a  lien 
upon  the  abutting  property,  is  that  it  is  a  debt  recoverable 
out  of  the  property,  if  it  cannot  be  recovered  otherwise  against 
the  property  owner.  Being  in  its  essential  nature  a  debt,  the 
obligor  owing  the  debt  cannot  be  imprisoned  under  our  con- 
stitution for  its  nonpayment,  and  especially  is  this  so  as  it  is 
a  debt  in  the  nature  as  well  of  a  debt  in  rem." 

The  fundamental  error  in  thi^  reasoning,  as  applied  to  the 
present  case,  is  that  the  facts  show  no  debt.  The  city  did  not 
perform  the  work  at  all,  and  acquired  no  debt  against  the  de- 
fendant, and  there  is  no  evidence  whatever  in  the  reeord,  and 
no  claim  by  anyone,  that  the  city  did  acquire  such  debt.  The 
opinion  of  the  "*"'  court  of  civil  appeals  is  therefore  ba.sed 
upon  an  incorrect  assumption,  does  not  apply  to  the  case 
made  by  the  record,  and  the  reasons  given  by  it  do  not  sup- 
port the  defendant  in  error.  The  arrest  of  the  defendant 
was  predicated,  not  upon  the  fact  that  he  owed  the  city  a 
debt,  but  that  in  refusing  to  lay  the  sidewalk  he  had  violated 
an  ordinance,  and  had  thereby  become  guilty  of  conmiitting  a 
misdemeanor  against  the  laws  of  the  corporation.  If  it  be 
objected  that  the  city  had  no  power  to  dtn-lare  such  violation 
a  misdemeanor,  no  further  reply  is  needed  than  a  refereuee  to 
the  language  of  the  charter  conferring  the  power.  It:  it  be 
objected  that  the  ordinance  is  unrea.sonable,  and  thci-efure 
void,  the  same  reply  is  all-sufficient.  An  ordinance  cannot  be 
unreasonable  which  merely  exercises  power  conferred  b>'  the 
legislature  within  the  express  case  cout(;ii})Iated  b\'  the  legis- 
lative act.  If  it  be  objected  that  se'-tion  8  is  unreasona])le. 
and  therefore  void,  the  charter  power  furnishes  an  equally 
eU'eetive  answer.  Power  was  eonfcrreil  )iy  th^^  leL'i^i.-itur" 
upon  the  city  to  compel  lot  owners  to  lay  sidewalivs.     Th;it 
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compulsion  can  be  made  actual  only  by  ordinance.  An  ordi- 
nance without  a  penalty  for  its  violation  is  a  dead  letter.  A 
penalty  that  cannot  be  enforced  is  but  a  vain  threat,  evok- 
ing the  derision  of  mankind.  The  method  of  enforcement  is 
unmistakably  pointed  out  by  the  legislature;  that  is,  failure 
to  i)ay  the  penalty  shall  be  followed  by  imprisonment  until 
seeui'ity  is  furnished,  or  the  payment  made  in  '*^^  money  or 
labor.  A  law  with  such  sanctions  has  dignity  and  force. 
Without  them  it  is  but  a  brutum  fulmen. 

We  do  not  deem  it  necessary  to  discuss  the  question  whether 
the  points  made  in  the  ease  could  be  ])roperly  presented  in  a 
habeas  corpus  proceeding,  since  the  importance  of  the  mat- 
ters involved  requires  a  decision  on  the  merits.  However, 
although  the  defendant  in  error  might  have  appealed  to  the 
circuit  court  'of  the  county,  and  thence  reached  this  court 
in  regular  course,  we  think  he  could  also  test  his  right  to 
relief  by  an  application  for  the  writ  of  habeas  corpus,  though 
the  authorities  upon  the  subject  are  not  without  conflict :  2 
Abbott  on  ^Municipal  Corporations,  pp.  1380.  1381,  note  395, 
and  cases  cited;  Badkins  v.  Eobinson,  53  Ga.  613;  Flack  v. 
Fry,  32  W.  Va.  364,  9  S.  E.  210;  Ex  parte  Smith,  135  Mo. 
223,  58  Am.  St.  Rep.  576,  86  S.  W.  628,  33  L.  R.  A.  606. 
And  see  the  following  additional  cases:  Ex  parte  Lucas,  160 
:\lo.  218,  61  S.  W.  218 ;  Ex  parte  Neet,  157  Mo.  537.  80  Am. 
St.  Rep.  638.  57  S.  W.  1025 ;  In  re  Flukes,  157  :\Io.  125,  80  Am. 
St.  Rep.  619,  57  S.  W.  545,  51  L.  R.  A.  176;  State  v.  Eby, 
170  :\lo.  497,  71  S.  W.  52. 

And  upon  the  general  subject,  see  our  own  cases :  State  v. 
Galloway,  5  Cold.^326,  98  Am.  Dec.  404;  State  etc.  v.  Taxing 
District  of  Shelby  County,  16  Lea.  240;  IMcLendon  v.  State, 
92  Tenn.  520.  22* S.  W.  200,  21  L.  R.  A.  738. 

It  results  that  the  certiorari  to  the  court  of  civil  appeals 
nuist  be  granted,  and  that  a  judgment  must  be  "*'"*  rendered 
here  reversing  the  judgment  of  that  court,  and  remanding  the 
defendant  in  error  to  the  custody  of  the  plaintiff  in  error. 

The  defendant  in  error  will  pay  the  costs  of  this  proceeding. 


Acts  l]'hich  may  be  Declared  Criminal  by  the  legislature  or  by  the 
council  of  a  mniiieipal  corporation  are  discussed  in  the  notes  to 
Booth  V.  People,  78  Am.  St.  Rep.  23.j;  Thrower  v.  City  of  Atlanta,  110 
.\m.  St.  l\ep.  149.  As  to  the  power  of  the  legislature  to  impose  on 
abutting  owners  the  duty  of  keeping  sidewalks  safe  and  in  repair, 
S(  e  the  note  to  Hay  v.  City  of  Baraboo,  115  Am.  St.  Ivep.  994.  A 
7iiuiiicipal  ordinance  im[iosing  a  penalty  on  property  owners  for  failure 
to  koi  p  sidi'walk  in  front  of  their  premises  free  from  ice  and  snow 
is  a  \:i]id  cxrr.Mse  of  the  police  power:  Village  of  Carthage  v.  Fred- 
erirk.  ]-2-2  X.   Y.  L'C,8,  19  Am.  St.  Eep.  490. 

l:<  ill  f  <iii  IIob((is  Curi'iis  after  jud;_vii-iit  ainl  sentence  is  the  subject 
of  a  iiotf  to  Koepke  v.  Hill,  87  Am.  St.  llcp.  167. 
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EXOLTSII  V.  CRENSHAW. 

[120  Tenn.  531,  110  S.  W.  210.] 

INHERITANCE  TAXES,  Constitutionality  of  Statute  Imposing. 
Tlie  logislatiiic  may  impose  a  privilege  tax  upon  the  right  of  succes- 
sion, -whetlier  by  will,  inheritance  or  otherwise,  to  the  er;tates  of  de- 
ceased persons,      (p.  1027.) 

EXEMPTIONS   FROM   TAXATION   must   Positively   Appear, 

and  no  implication  will  arise  that  any  species  of  property  or  subject 
of  taxation  was  intended  to  be  excluded  if  it  comes  within  the  fair 
purview  of  tlie  statute  imposing  the  tax.      (p.  102S.) 

TAXATION,  Construction  of  Statutes  Imposing. — Statutes  im- 
posing taxes  are  not  extended  by  construction  or  intendment  to  sub- 
jects lying  outside  of  the  domain  of  the  statute,     (p.  1028.) 

COLLATERAL  INHERITANCE  TAXES— Property  Acquired 
by  Compromise  with  a  Beneficiary. — If  a  testator  devises  and  be- 
qucatlis  all  his  estate  to  his  wife,  who  by  statute  is  not  subject  to  the 
payment  of  succession  or  inheritance  taxes,  and  the  will  is  contested 
by  his  heirs  and  a  compromise  effected  between  them  and  the  widow, 
by  which  she  transfers  to  them  a  portion  of  the  jiro])erty,  their  title 
must  be  deemed  founded  upon  such  transfer  and  not  upon  descent, 
and  the  portion  so  transferred  to  them  is  not  subject  to  collateral 
inheritance  taxes,  though  they  would  not  have  been  exempt  there- 
from had  they  acquired  the  property  by  descent  or  will.     (p.  103-i.) 

AV.  B.  Glisson  and  T.  K.  Riddick,  for  English. 

Attorney  General  Cate.s,  G.  P.  Smith  and  W.  B.  Eldridge, 
for  Crenshaw. 

•'33  McALISTER.  J.  This  suit  was  broii<,dit  by  the  county 
court  clerk  of  Shelby  county  against  Mary  J.  Etmlish,  ad- 
ministratrix cum  testamento  annexe  of  th(^  estate  of  C.  B. 
English,  deceased,  for  the  purpose  of  recovering  an  inlierit- 
aiiL-e  tax  alleged  to  be  due  the  state.  The  case  was  submitted 
to  the  Honorable  J.  P.  Young,  of  the  cirruit  court,  on  the  fol- 
lowing stipulation  of  agreed  facts : 

"C.  B.  English,  a  citizen  of  Slielby  county,  Tennessee,  died 
January  2G,  1904.  He  was  childless,  but  left  as  his  widow 
]\Iary  J.  English,  the  administratrix  cum  testajuento  ann<\\o. 
His  heirs  at  law  were  Annie  E.  Ricks,  a  si.ster,  and  the  cliil- 
dren  of  his  deceased  brother,  T.  C.  English. 

■'C.  B.  English  left  a  will  by  which  ;ill  his  property,  real, 
l)crsf)nal  and  mixed,  was  left  to  his  widow  uM.iry  J.  English) 
\i)  the  exclusion  of  his  heirs  at  law  (Aniiif  K.  Kieks.  a  sister, 
ami  the  children  of  T.  C.  English,  deceased  >. 

'"The  heirs  at  law  then  instituted  a  contest  of  the  will,  and 
u[ion  trial  before  a  jury  the  will  was  set  a^side. 

Aui.  St.  Kop.,  "\'ol.  127  —  Go 
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"An  appeal  was  then  taken  to  the  supreme  court  by  the 
proponent,  and  the  case  was  reversed  and  remanded  for  a  new 
trial. 

534  '"phe  case  then  came  on  for  trial,  and  after  the  jury 
was  selected,  impaneled  and  sworn,  but  before  the  trial  was 
proceeded  with,  the  following  compromise  was  offered  by  the 
administratrix,  Mary  J.  English,  and  accepted  by  the  heirs 
at  law  of  C.  B.  English : 

"Mrs.  English  proposed  that  if  defendants,  Mrs.  Ricks  and 
the  heirs  of  T.  C.  English,  would  withdraw  their  contest,  that 
she  (^Irs.  English)  would  deed  to  Mrs.  Ricks  one-fourth  in 
value  of  all  the  lands  belonging  to  C.  B.  English  at  his  death 
and  to  the  heirs  of  T.  C.  English  one-fourth  of  the  value  of 
said  land ;  the  land  to  be  divided  by  appraisers  or  commis- 
sioners. The  land  has  not  yet  been  divided;  but  it  is  agreed 
that  the  case  may  proceed  as  if  it  had  been  divided,  and  ]\Irs. 
Ricks  and  the  heirs  of  T.  C.  English  now  had  a  deed  to  their 
respective  one-fourth.  It  is  also  agreed  that  all  rents  and 
profit  accruing  from  the  land  of  C.  B.  English  since  his  death 
should  be  equally  divided  between  Mrs.  ]\Iary  J.  Engli.sh  and 
]Mrs.  Ricks  and  the  heirs  of  T.  C.  English  as  follows:  One- 
half  to  Mrs.  ]\Iary  J.  English,  and  one-fourth  to  ^Irs.  Annie 
E.  Ricks,  and  one-fourth  to  the  heirs  of  T.  C.  English. 

"Thereupon  the  contest  of  the  will  was  withdrawn  and  the 
jury  found  in  favor  of  the  will,  upon  which  verdict  the  judg- 
ment of  the  circuit  court  was  duly  entered.  The  entry  re- 
cites that  by  consent  of  parties  it  is  further  adjudged  that 
proponent  pay  the  costs,  for  which  execution  might  issue. 

535  "The  value  of  the  estate  going  to  3Irs.  Annie  E.  Ricks 
was  fixed  b\'  appraisers  at  $12,600.  The  value  of  the  estate 
going  to  the  heirs  of  T.  C.  English  w^as  fixed  at  the  same  fifr- 
ures,  viz.,  $12,600." 

The  question  propounded  to  the  circuit  judge  for  decision 
was.  Is  the  state  entitled  to  collect  a  collateral  inheritance  tax, 
either  from  Annie  Ricks,  the  sister,  or  from  the  heirs  of  T.  C. 
English,  the  nephews  and  nieces  of  C.  B.  English,  or  from 
both?  The  circuit  judge  was  of  opinion  that  Mrs.  Annie 
Ricks,  the  sister  of  C.  B.  English,  deceased,  and  the  children 
of  T.  C.  English,  not  belonging  to  the  exempted  classes,  were 
liable  for  the  succession  taxes  on  the  sum  of  $25,000,  the 
v;ilne  of  the  property  deeded  to  them  by  Mrs.  English,  and 
tliat  the  state  was  entitled  to  recover  thereon  the  sum  of 
$1,642.25,  the  amount  of  said  tax,  with  interest  and  attorney's 
fees,  against  the  property  in  the  hands  of  the  administratrix. 
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The  defendants  below  appealed  from  the  jud<rniGnt  of  the  cir- 
cuit court,  and  insist  that  neither  Mrs.  English,  as  the  widow 
of  the  devisee  or  administratrix  cum  testamento  anne.xo,  nor 
the  grrantees  of  Mrs.  English,  under  the  terms  of  the  com- 
promise, were  liable  for  any  inheritance  or  succession  tax. 

Chapter  174,  page  347,  of  the  Acts  of  1893,  provides  for  a 
tax  upon  all  estates,  real,  personal  and  mixed,  situated  in 
the  state,  whether  the  person  dying  seised  lived  in  the  state 
or  not,  passing  either  by  will  or  inheritance  ^''^*^  or  by  any 
deed,  grant,  bargain,  gift  or  sale  made  in  contemplation  of 
death  or  to  take  effect  in  possession  or  enjoyment  after  the 
death  of  the  grantor  to  any  person  or  body  corporate  or  politic 
in  trust  or  otherwise,  when  the  property  thus  passing  goes  to 
any  other  than  the  father,  mother,  husband,  wife,  children 
and  lineal  descendants. 

By  another  act  passed  at  the  same  session  of  the  General 
Assembly,  being  section  7,  chapter  89,  page  146,  of  the  Acts 
of  1893,  the  exemption  was  extended  to  brothers,  sisters,  the 
wife  or  widow  of  a  son,  and  husband  of  a  daughter,  and  any 
legally  adopted  child.  In  construing  these  acts  it  was  said 
by  this  court  in  State  v.  Alston,  94  Tenn.  681,  30  S.  W.  750. 
28  L.  R.  A.  178:  "The  legislature  has  constitutional  power 
to  impose  a  privilege  tax  upon  the  right  of  succession,  whether 
by  will,  inheritance,  or  otherwise,  to  the  estates  of  deceased 
persons.  It  must  be  borne  in  mind  that  the  tax  is  not  upon 
the  property,  but  the  right  or  privilege  of  acfiuiri ng  it  by 
succession.  It  is  a  condition  upon  which  the  person  may  take 
the  estate  of  a  deceased  relative  by  inheritance,  or  testator  by 
his  will.  It  is  a  retention  by  the  state  of  a  part  of  a  deceased 
person's  property  which  tlie  state  may  take  to  meet  its  neces- 
sities, and  which  in  certain  cases  it  may  take  in  toto.  as  in 
cases  of  escheated  property.  It  is  not  a  tax  upon  the  riglit  of 
alienation,  but  on  the  privilege  of  receiving  by  inheritance  or 
will  or  otherwise,  at  the  death  of  a  former  owner." 

""''  The  reasoning  of  the  circuit  judge  by  which  he  rei<^li<^d 
his  conclusion  is  thus  stated  in  the  following  pai-agrai)h  of  his 
written  opinion  filed  with  the  record:  "Tlic  court  tlierefore 
holds  that  under  the  will  of  C.  B.  English  the  whole  estate, 
in  the  absence  of  contest,  would  have  pas.sed  to  the  widow  who 
was  exempt  from  the  operation  of  the  law.  But  contest  hav- 
ing been  made  by  the  heirs  at  law,  who  were  not  so  exempt, 
and  a  compromise  and  division  of  the  property  having  l)een 
agreed  upon,  only  one-lialf  of  it  passed  to  the  exiMnpted  widow 
under  the  compromise,  and  the  other  half  passed  to  the  heirs 
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at  law  under  the  statute  of  descent  and  distribution ;  the  will 
being  null  and  void  as  to  that  half." 

Again  he  stated:  "The  widow  is  exempt  from  this  tax  as 
to  all  the  estate  devised  by  will  from  the  testator.  The  col- 
lateral heirs  are  not  exempt,  but  liable  on  whatever  prop- 
erty they  receive  under  the  laws  of  descent  and  distribution." 

Again  his  honor  stated:  "It  is  clear  that  the  property  re- 
ceived by  the  heirs  at  law  under  the  compromise  did  not  pass 
to  the  widow  under  the  will." 

We  think  the  crucial  inquiry  in  the  case  is  presented  in 
these  excerpts  from  the  opinion  of  the  circuit  court.  Is  the 
tax  sought  to  be  collected,  under  the  circumstances  presented 
on  this  record,  within  the  contemplation  of  the  legislature  and 
the  intendment  of  the  act?  It  is  axiomatic  and  fundamental 
that  exemptions  from  taxation  must  positively  appear,  and 
that  no  implication  ^''^'^  will  arise  that  any  species  of  prop- 
ert}^  or  subject  of  taxation  was  intended  to  be  excluded  if  it 
comes  within  the  fair  purview  of  the  act.  But,  while  tiiis  is 
true,  statutes  imposing  taxes  are  not  extended  by  a  construc- 
tion or  intendment  to  subjects  lying  outside  of  the  domain 
of  the  statute. 

In  Memphis  v.  Bing,  94  Tenn.  G44,  30  S.  W.  745.  this  court 
held:  "It  is  a  general  rule  that  in  the  interpretation  of  all 
statutes  levying  taxes  or  duties  upon  subjects  or  citizens  not 
to  extend  their  provisions  by  implication  beyond  the  clear  im- 
port of  the  language  used,  or  to  enlarge  their  operation,  so 
as  to  embrace  matters  not  specifically  pointed  out,  although 
standing  upon  a  close  analogy.  In  every  case,  therefore,  of 
doubt,  such  statutes  are  construed  most  strongly  against  the 
government  and  in  favor  of  the  citizen  or  subject,  because 
burdens  are  not  to  be  imposed  beyond  what  the  statutes  ex- 
pressly and  clearly  import." 

In  Eidman  v.  Martinez,  184  U.  S.  583,  22  Sup.  Ct.  Rep. 
517,  46  L.  ed.  697,  it  is  said:  "It  is  an  old  and  familiar  rule 
of  the  English  courts,  applicable  to  all  forms  of  taxation,  and 
particularly  special  taxes,  that  the  sovereign  is  bound  to  ex- 
liress  its  intention  to  tax  in  clear  and  unambiguous  language, 
and  that  a  liberal  construction  be  given  to  words  of  exception' 
confining  the  operation  of  duty,  though  the  rule  re^rarding 
exemptions  from  general  laws  imposing  taxes  may  be  dif- 
ferent. 

53!)  "We  have  ourselves  had  repeated  occasion  to  hold  that 
the  custnins  revenue  laws  should  be  lil)orally  interpreted  in 
favor  of  the  importer,   and  that  the   intent  of   Congress  to 


April,  1908.]  English  v.  Crenshaw.  1020 

impose  or  increase  a  tax  upon  imports  should  be  expressed  in 
clear  and  unambiguous  language." 

In  27  Encyclopedia  of  Law,  second  edition,  pa<,'e  340,  it  is 
said:  "The  succession  tax  is  a  special  tax,  and  the  rule  is 
that  special  tax  laws  are  to  be  construed  strictly  against  the 
government  and  favorable  to  the  taxpayer,  so  that  the  citizen 
cannot  be  subjected  to  special  burdens  witliout  clear  wai-rant 
of  law." 

In  Re  Kerr's  Estate,  159  Pa.  512,  28  Atl.  354.  the  supreme 
court  of  that  state,  in  dealing  with  the  Pennsylvania  succes- 
sion tax  law,  which  is  almost  identical  with  the  Tennessee 
statute  on  the  same  subject,  said: 

"Collateral  inheritance  taxes  can  only  be  imposed  in  the 
cases  specified  by  the  statute,  to  wit :  Upon  real  or  personal 
estate  passing  at  the  death  of  the  owner,  either  by  will  or 
under  the  intestate  laws  of  the  state,  or  transferred  by  deed, 
grant,  bargain  or  sale  made  or  intended  to  take  elTect  in  pos- 
session or  enjoyment  after  the  death  of  the  bargainor,  to  the 
persons  made  subject  to  such  tax. 

"No  liberality  of  construction  can  extend  the  language  of 
the  statute  so  as  to  make  it  include  either  moneys  paid  to  ex- 
tinguish the  title  of  persons  claiming  adversely  to  the  dece- 
dent whose  estate  is  liable  to  taxation,  or  property  surren- 
dered by  way  of  compromise  to  ^"**^  the  person  so  claiming, 
and  thus  never  forming  a  part  of  the  decedent's  estate  at  all. 
Such  persons  are  neither  legatees  nor  devisees,  as  are  next  of 
kin,  nor  are  they  grantees,  etc.,  under  a.ssignnients  or  trans- 
fers made  or  intended  to  take  ell'ect  aftei-  the  death  of  the 
bargainor.  The  allowance  or  compromise  of  their  claims  sim- 
ply reduce  the  estate  afterward  passing  to  volunteers  with 
the  same  eflt'ect  as  if  the  reduction  had  been  caused  by  the 
payment  of  debts,  or  as  if  the  payment  or  surrender  had  been 
the  result  of  a  suit  terminating  in  favor  of  the  claimant." 

It  will  be  observed  the  Pennsylvania  court  distinctly  de- 
cides that  property  surrendered  by  way  of  compromise  is  not 
subject  to  the  succession  tax.  The  facts  of  that  case  may  be 
briefly  outlined. 

Elizabeth  S.  Palmer  died  September  25,  18S6.  leaving  a  last 
will  and  testament  in  which  she  devised  all  of  her  prop('rry 
to  ]\Iary  Jane  Kerr,  a  friend  of  the  testatrix.  The  heirs  at 
law  and  next  of  kin  of  ^Irs.  Palmer  instituted  a  lontest  of 
her  will.  ]\Irs.  Kerr  died  in  the  meantime  and  the  contest 
was  afterward  compromised  by  her  heirs  at  law  and  next  of 
kin  entering  into  an  agreement  by  wliieh  they  withdrew  all 
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claims  from  Mrs.  Palmer's  personalty  and  one-half  of  her 
realty.  The  court  held  that  the  heirs  at  law  and  next  of  kin, 
with  whom  the  compromise  was  made,  were  neither  legatees, 
nor  devisees,  nor  next  of  kin,  nor  grantees  of  the  testatrix, 
and  hence  were  not  embraced  within  the  terms  of  the  succes- 
sion statute.  This  question  again  arose  in  a  later  ^*^  case, 
and  was  decided  by  the  supreme  court  of  Pennsylvania  March 
19,  1906,  and  is  reported  in  Re  Hawley's  Estate,  214  Pa.  525, 
63  Atl.  1021.  The  facts  of  that  case  are  set  out  in  the  opinion 
as  follows: 

"The  claim  of  the  commonwealth  is  for  collateral  tax  on 
money  paid  by  the  heirs  of  the  decedent  to  persons  who  were 
named  as  beneficiaries  in  a  writing  purporting  to  be  a  will 
which  was  not  admitted  to  probate.  The  decedent  died  in 
1903,  leaving  surviving  him  a  widow  and  two  daughters.  Two 
writings  purporting  to  be  his  wills  were  found.  By  the  first, 
dated  1899,  he  gave  annuities  to  his  sisters  and  the  rest  of  his 
estate  to  his  daughters,  except  a  bequest  of  $5,000  to  his  em- 
ployes. By  the  second,  dated  in  1902,  he  provided  annuities 
for  his  sisters,  payable  the  first  Monday  of  April,  and  gave 
to  his  employes,  who  had  been  with  him  three  years  or  up- 
ward, $10,000,  'to  be  divided  between  them,'  etc.,  'payable 
the  first  Monday  of  April  of  each  year.'  ....  A  caveat  was 
filed  with  the  register  of  wills,  and  negotiations  were  pending 
between  the  daughters  and  employes,  eighty-seven  in  number, 

for  several  months These  negotiations  resulted  in  a 

written  agreement  by  which  Tt  was  provided  that  the  employes 
should  be  recognized  as  creditors  of  the  estate  to  the  extent 
of  the  gross  sum  of  $55,000.  The  register  entered  a  decree 
reciting  that  all  the  parties  in  interest  had  been  notified  and 
had  appeared  before  him,  and  that,  having  considered  the 
allegations  and  the  evidence  offered  in  the  case,  he  sustained 
the  objections  of  ^^^  the  caveators  and  refused  probate  of  the 

writing No  mere  device  intended  to  evade  the  payment 

of  a  tax  due  the  commonwealth  can  be  effective.  Courts  look 
beyond  the  form  of  any  arrangement  by  which  the  common- 
wealth is  deprived  of  a  tax  to  its  substance,  to  ascertain  its 
real  purpose.  An  agreement  to  set  aside  a  will  and  to  make 
distribution  in  accordance  with  its  provisions  will  not  relieve 
legacies  passing  to  collaterals  from  the  tax.  Such  an  agree- 
ment is  evidently  collusive,  but  monej'  paid  in  good  faith  in 
compromise  of  threatened  litigation  is  not  subject  to  tax:  Pep- 
per's E.statc.  159  Pa.  508,  28  Atl.  353;  Kerr's  Estate,  159  Pa. 
512,  28  Atl.  354. 
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"It  is  averred  in  the  answer  to  the  petition  for  a  citation 
that  tlie  controversy  as  to  the  validity  of  the  will  was  not  col- 
lusive, but  real,  and  that  the  compromise  agreement  was  made 
in  good  faith  to  avoid  a  contest,  and  not  for  the  purpose  of 
evading  the  payment  of  collateral  inheritance  tax.  There  is 
nothing  in  the  testimony  nor  in  the  conduct  of  the  parties 
to  the  arrangement  that  raises  a  doubt  of  the  truth  of  those 
averments.  In  the  decision  of  the  case  they  must  be  consid- 
ered as  establi.shed  facts.  That  the  annuities  given  to  the 
emph)yes  of  the  decedent  in  the  writing  purporting  to  be  his 
will  were  mere  gratuities  and  gave  rise  to  no  legal  obligations 
that  they  could  enforce  as  creditors  of  his  estate  is  of  no  im- 
portance. They  claim  that  the  writing  was  a  valid  will,  and 
that  the  provision  for  their  benefit  was  in  discharge  of  an 
obligation  of  the  decedent.  The  ^*^  heirs  denied  the  valid- 
it}'  of  the  writing  as  a  will  because  of  the  want  of  testamen- 
tary capacity.  A  settlement  was  made  in  which  the  employes 
were  treated  as  creditors  and  allowed  a  part  of  their  demands. 
Til  is  was  clearly  a  compromise  of  a  doubtful  right  to  avoid 
litigation  by  which  the  heirs  parted  with  a  portion  of  the  es- 
tate in  the  purchase  of  peace.  The  employes  took  nothing 
under  the  will,  and  the  money  paid  them  was  not  subject  to 
tax,  unless  the  whole  arrangement  was  collusive." 

The  court  held  in  that  ease  that  the  payments  made  to  the 
legatees  in  such  settlement  were  not  subject  to  the  collateral 
tax. 

It  will  be  observed  in  that  case  the  court  held  that  the  em- 
ployes took  nothing  under  the  will,  the  will  having  been  set 
aside  after  the  compromise  between  the  legatees  and  the  heirs 
of  the  testator,  and  that  money  paid  in  good  faith  in  compro- 
mise of  threatened  litigation  is  not  subject  to  tax. 

We  are  unable  to  differentiate  the  two  eases  from  Pennsyl- 
vania already  quoted  from  the  facts  of  the  case  now  in  judg- 
ment. In  principle  they  are  perfectly  analogous,  and,  since 
a  counterpart,  almost,  of  the  Tennessee  statute,  was  under 
construction  by  the  Penn.sylvania  court,  its  conclusions  are 
strongly  persuasive  in  the  settlement  of  the  present  contro- 
versy. The  circuit  court,  however,  laid  much  store  by  the 
case  of  In  re  Pepper's  Estate,  159  Pa.  508,  28  Atl.  353,  de- 
cided about  the  same  time,  but  shortly  before  the  adjudica- 
tions in  the  two  ^^*  cases  already  mentioned.  The  facts  pre- 
sented in  that  record  were  that  Edward  Pepper  died  ]\Iareh 
1,  1S92,  intestate,  unmarried,  and  leaving  issue,  one  son.  Dr. 
Edward  Pepper.     By  his  will,  dated  March  18,  1891,  he  dis- 
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inherited  his  son,  Dr.  Edward  Pepper,  upon  the  ground  that 
he  had  already  been  amply  provided  for  by  the  trust  estate 
left  to  him  by  his  grandfather.  The  testator  devised  his  es- 
tate to  various  relatives.  The  son,  Dr.  Edward  Pepper,  filed 
a  caveat  and  commenced  taking  testimony  to  contest  this  will. 
Pending  these  proceedings,  after  taking  a  great  deal  of  tes- 
timony, he  entered  into  an  agreement  of  compromise,  dated 
February  27,  1893,  by  which  Dr.  Edward  Pepper  withdrew  all 
claim  to  the  personal  and  real  estate  on  the  payment  to  him 
of  $25,000.  The  question  presented  was  whether  the  executor 
of  the  estate  of  Edward  Pepper  was  liable  to  the  payment  of 
a  collateral  inheritance  tax  on  the  sum  of  $25,000  paid  to  Dr. 
Edward  Pepper,  son  of  the  testator,  under  the  compromise 
agreed.     Said  the  court: 

"The  question  now  arises  whether  the  legatees  are  liable, 
not  only  to  the  collateral  tax  upon  the  balance  of  their  lega- 
cies, but  also  to  that  upon  the  amount  they  agreed  to  pay 
the  caveator  in  compromise  and  settlement.  We  have  reached 
the  conclusion  that  under  the  most  favorable  construction  of 
the  act,  so  far  as  respects  the  contention  on  behalf  of  the  com- 
monwealth, they  are  not  so  liable,  and  for  the  reason  that  the 
amount  paid  the  caveator  was  never  received  by  them  as 
legatees,  and  under  the  act  there  is  only  so  much  of  the  estate 
^^^  which  actually  passes  to  them  by  virtue  of  the  will  that 
is  liable  to  the  tax.  It  will  readily  be  seen,  if  the  contest  in- 
stituted by  the  caveator  had  been  successful,  he  would  be 
entitled  under  the  intestate  law  to  the  entire  estate  and  freed 
from  the  tax;  but,  instead  of  further  litigation,  he  accepted 
a  portion  of  the  estate,  relinquislied  his  claim  to  the  balance, 
and  thus,  of  course,  reduced  the  amount  passing  to  the  lega- 
tees, and  in  fact,  to  the  extent  of  the  amount  he  received,  the 
will  is  a  nullity.  So  that  all  the  legatees  take  is  the  amount 
of  their  bequest  after  deducting  the  sum  paid  to  caveator, 
and  this  they  conceded  is  subject  to  the  tax.  This,  we  think, 
is  the  proper  construction  to  be  placed  upon  the  act  of  the 
assembly.  A  contrary  view  would  not  only  be  inequitable, 
but  would  work  a  hardship  upon  legatees  and  distributees. 
It  was  never  contemplated  thus  to  impose  a  double  burden, 
and  it  may  be  suggested  that  the  compromise  is  infinitely  more 
to  the  interest  of  the  commonwealth  than  if  the  terms  of  the 
settlement  were  reversed;  that  is,  the  will  set  aside,  the  entire 
estate  received  by  the  caveator,  and  then  he  had  paid  the  lega- 
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tees  as  a  gratuity  the  amount  they  now  receive.  No  tax  what- 
ever would  then  be  paid.  And  as  is  shown  in  Kerr's  Plstate, 
2  Pa.  Dist.  Rep.  535  (affirmed  the  next  case),  'the  payment 
to  the  caveator  simply  reduced  the  estate  afterward  passing 
to  volunteers  with  the  same  effect  as  if  the  reduction  had  been 
caused  by  tlie  payment  of  debts,  '^'*"  or  if  the  i)ayment  or 
surrender  had  been  the  result  of  a  suit  terminating  in  favor 
of  the  claimant.'  " 

Tlie  court  therefore  adjudged  that  the  legatees  were  not 
liable  for  a  collateral  inheritance  tax  on  the  sum  of  $25,000 
paid  to  Dr.  Edward  Pepper  under  the  compromise. 

The  circuit  judge  was  of  opinion  that  if  it  had  appeared 
in  the  Pepper  case  that  the  contestant,  Dr.  Edward  Pepper, 
was  a  l)rother  or  nephew,  instead  of  a  son,  of  the  testator,  he 
would  have  been  chargeable  with  the  succession  tax.  We  are 
unable  to  see  how  such  a  conclusion  can  be  deduced  from  the 
language  of  the  Pepper  case.  The  real  controversy  there  pre- 
sented was  whether  the  legatees,  who  had  given  up  a  portion 
of  the  estate  devised  to  them  by  way  of  compromise  to  the 
contestant,  were  liable  to  a  payment  of  the  succession  tax  on 
the  amount  paid,  and  that  question  was  resolved  in  their 
favor.  The  whole  estate  had  been  devised  to  these  legatees 
under  the  will,  and,  it  not  appearing  tliat  they  belonged  to 
the  exem])tecl  class,  they  were  liable  to  the  payment  of  the 
tax,  but  only  upon  the  amount  actually  received  by  them.  It 
was  held  that  the  amount  paid  out  by  them  in  settlement  of 
pending  litigation  was  to  be  likened  to  the  payment  of  a  debt, 
thus  reducing  the  amount  of  the  estate  received  by  them.  It 
is  true  that  Dr.  Edward  Pepper  was  not  liable  for  the  pay- 
ment of  the  inheritance  tax,  for  the  reason  that  he  belonged 
to  the  exempted  class;  nor  would  he  have  been  liable,  in  our 
opinion,  if  he  had  been  a  nephew  or  any  other  member  ^**'  of 
the  non-exempt  class,  for  the  reason  tliat  he  did  not  inherit 
the  property  from  the  testator,  but  it  came  to  him  from  the 
legatees  under  the  will. 

Herein  lies  the  real  principle  governing  the  present  case. 
The  defendants  do  not  derive  their  title  from  C.  13.  English, 
but  from  the  deed  of  ]\Iary  J.  English,  the  widow.  In  an 
action  of  ejectment  to  recover  these  lands,  the  defendants 
would  deraign  their  title  from  the  deed  of  .Mary  J.  Kui^lish, 
and  not  by  descent  cast,  as  heirs  and  distributees  of  C.  B. 
English.     The  defendants  do  not  take   hy   iuheritanct\   will. 
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deed,  grant,  gift  or  otherwise  from  C.  B.  English,  and  hence, 
under  the  provisions  of  the  act  imposing  the  tax,  no  inherit- 
ance or  succession  tax  inheres  or  attaches  to  the  property  in 
controversy.  Mrs.  English  derived  her  title  from  C.  B.  Eng- 
lish under  the  will,  while  the  defendants  derived  their  title 
from  Mrs.  English  by  deed.  The  property  was  disencum- 
bered of  any  inheritance  tax  in  the  hands  of  the  widow  as  the 
solo  beneficiary  of  her  husband's  will,  nor  was  it  taxable  for 
such  purpose  in  the  hands  of  her  vendees. 

"We  entirely  agree  with  counsel  that  "Mrs.  English  had  a 
perfect  right  to  make  this  proposition,  and  Mrs.  Ricks  and 
T.  C.  English's  heirs  had  a  perfect  right  to  accept  it.  Mrs. 
English  had  a  perfect  right  to  buy  her  peace.  The  law  en- 
courages compromise,  and  no  rule  of  law  or  sound  reason 
could  make  the  grantees  from  Mrs.  English  liable  for  an  in- 
heritance tax,  when  they  did  not  inherit,  and  where  the  prop- 
erty so  conveyed  '^^'^  had  been  given  to  Mrs.  English  by  will 
of  her  husband,  and  when  by  the  very  terms  of  the  statute 
she  took  it  free  from  the  inheritance  tax." 

An  analogous  line  of  cases  has  arisen  when  claims  for  taxes 
under  the  United  States  internal  revenue  laws  have  been 
sought  to  be  imposed  on  money  received  as  the  result  of  a 
compromise  of  will  contests.  Mr.  Dos  Passes,  in  his  work  on 
Inheritance  Tax  Law  (section  65),  says:  "Where  money  is 
received  by  grants  under  a  deceased  person's  will  by  reason 
of  a  compromise  contract  between  them  and  the  executors, 
sanctioned  by  a  court  having  jurisdiction,  the  money  so  re- 
ceived does  not  fall  within  the  category  of  legacies  and  dis- 
tributive shares  in  intestate  estates  which  are  subject  to  fed- 
eral revenue  laws";  citing  Page  v.  Rives,  1  Hughes  (U.  S.), 
297,  Fed.  Cas.  No.  10,666 ;  Prune  v.  Smith,  13  Int.  Rev.  Rec. 
(U.  S.)    54,  Fed.  Cas.  No.  2053. 

The  contingency  suggested  by  counsel  for  appellee,  that  by 
fraud  and  collusion  the  state  might  be  entirely  defeated  of 
its  tax,  has  not  arisen  in  this  case.  There  is  no  semblance  oE 
proof  in  the  record  that  this  compromise  was  not  made  in  the 
utmost  good  faith,  and  not  as  a  mere  subterfuge  to  evade  the 
payment  of  the  tax.  We  are,  therefore,  of  the  opinion,  for 
the  reasons  stated,  that  the  judgment  of  the  circuit  court  was 
erroneous  and  must  be  reversed,  and  a  judgment  pronounced 
here  in  favor  of  defendant,  with  costs. 
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INHEBITANOE  TAXATION:  ITS  LEADING  FEATUEES... 

I.  Nature,  Basis  and  Extent  of  Inheritance  Taxation. 

a.  Meaning  of  Inheritance  Tax,  1036. 

b.  Nature  of  Inheritance  Tax,  1036. 

c.  Basis  of  Bight  to  Impose  Tax,  1037. 

d.  Origin  and  Extent  of  Inheritance  Taxation,  1041. 

e.  Important  Featiures  of  Inheritance  Taxation,  1042. 

II.  Validity  and  Constitutionality  of  Inheritance  Tax  Laws, 
a.  Constitutionality  in  General,  1042. 
\).  Constitutionality  of  Federal  Tax,  1043. 

c.  Constitutionality  of  Municipal  Ordinance,  1044. 

d.  Unconstitutionality  of  Certain  Statutes,  1044. 

e.  Bule  of  Uniformity  and  Equality,  1045. 

f.  Discrimination  Between  Belatives,  1048. 

g.  Discrimination  Against  Nonresidents,  1050. 

h.  Exemption  of  Estates  of  Limited  Value,  1050. 
i.  Exemption  of  Charities,  1051. 
J.  Progressive  Bate  of  Taxation,  1051. 

III.  Construction  and  Interpretation  of  Inheritance  Tax  Laws. 

a.  Strict  or  Liberal  Construction  of  Statute,  1052. 

b.  Law  Governing  Tax — Betrospective  Operation,  1053. 

c.  Law  Governing  Estates  in  Bemainder,  1055. 

d.  Law  Governing  Powers  of  Appointment,  1055. 

e.  Amendatory  Act,  1056. 

f.  Curative  Act,  1057. 

g.  Bcpeal  and  Be-enactment  of  Statute,  1057. 

IV.  Property  and  Transfers  Subject  to  Taxation. 

a.  Exemption  of  Certain  Transfers  and  Properties,  1058. 

b.  Property  and  Transfers  Subject  to  Tax.  in  General,  1059. 

c.  Increase  or  Income  of  Estate  After  Death,  1060. 

d.  Beal  or  Personal  Property,  1061. 

e.  Property  Affected  by  Equitable  Conversion,  1061. 

f.  Estate  of  Surviving  Wife,  1063. 

g.  Articles  Exempt  to  Widow  and  Minor  Children,  1064. 
h.  Deposits  in  Bank,  1064. 

i.  Corporate  Stock  and  Bonds,  1064. 
j.  United  States  Bonds  and  Securities,  1065. 
k.  Legacy  to  United  States,  1066. 
1.  Policy  of  Life  Insurance,  1066. 
m.  Membership  in  Stock  Exchange,  1067. 
n.  Goodwill  of  Business,  1068. 
o.  Interest  in  Partnership  Property,  1068. 
p.  Bequests  for  Funeral  or  Burial  Expenses,  1069. 
q.  Bequest  in  Discharge  of  Debt  or  Other  Obligation,  1069. 
r.  Advancements,  1071. 

s.  Compensation  to  Executor  or  Trustee,  1071. 
t.  Power  of  Appointment,  1071. 
u.  Effect  of  Compromise  of  Litigation,  1073. 
V.  Effect  of  Benunciation  of  Legacy,  1075. 

V.  Estates  for  Life  or  in  Bemainder — Contingent  Interests. 

a.  Life  Estates  and  Vested  Bemainders,  1076. 

b.  Future  and  Contingent  Estates— New  York  Bule,  1076. 

c.  Future  Contingent  Estates — California  Rule,  1079. 

d.  Future  Contingent  Estate.? — Illinois  Rule,  1079. 

e.  Future  Contingent  Estates — Minnesota  Rule,  1080. 

f.  Future  Contingent  Estates — Rule  in  Other  States,  1081. 

g.  Future  Contingent  Estates — United  States  Rule,  1082. 
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.VI.  Transfers  in  Contemplation  of  or  to  Take  Effect  upon  Death. 

a.  Constitutionality  of  Statute  Imposing  Tax,  1083. 

b.  Purpose  of  Statutes,  1083. 

c.  Transfers  in  Contemplation  of  Death,  1084. 

d.  Transfers  to  Take  Effect  After  Death,  1085. 

e.  Transfers  Based  upon  Consideration,  1087- 

f.  Marriage  Settlements,  1087. 

g.  Agreements  to  Make  Will,  1088, 

VII.  Situs  of  Property  for  Purposes  of  Taxation, 

a.  In  General,  1088. 

b.  Real  Estate,  1088. 

c.  Personal  Property  of  Nonresidents,  1089. 

d.  Personal  Property — Marshaling  of  Assets,  1090. 

e.  Personal  Property  in  Foreign  States,  1092. 

f .  Money  and  Bank  Deposits,  1092. 

g.  Debts  Due  Nonresident,  1094, 

h.  Notes,  Papers  and  Securities,  1094. 

i.  Notes  Secured  by  Mortgage  on  Real  Estate,  1095, 
j.  Corporate  Bonds,  1095. 
k.  Stock  in  Domestic  Corporations,  1096. 

1.  Stock  in  Corporation  Organized  in  Two  States,  1099. 
m.  Stock  in  Foreign  Corporations,  1100. 

I.     Nature,  Basis  and  Extent  of  Inheritance  Taxation. 

a.  Meaning  of  Inheritance  Tax. — The  term  "inheritauce  tax,"  as 
generally  employed,  applies  to  all  transmissions  of  property  occa- 
sioned by  the  death  of  the  owner.  It  is  not  confined  to  transfers  by 
inheritance  or  succession  proper,  that  is,  to  transmissions  by  opera- 
tion of  law  of  the  estates  of  persons  dying  intestate;  but  it  applies 
as  well  to  transmissions  of  property  by  act  of  the  owner  in  making  a 
will,  by  gifts  causa  mortis,  or  by  dispositions  inter  vivos  iu  con- 
templation of  death,  perhaps  with  a  view  to  escape  the  tax  and  to 
obviate  the  necessity  of  probate  proceedings.  Transfers,  either  by 
succession,  devise,  bequest,  or  gift  in  contemplation  of  death,  are 
alike  subject  to  the  inheritance  tax  as  it  is  ordinarily  now  imposed: 
Estate  of  White,  42  Wash.  360,  84  Pac.  831.  The  tax  also  sometimes 
takes  the  form  of  an  estate  duty,  or  stamp  tax  on  the  probate  of 
wills,  letters  of  administration,  bonds  of  administrators,  and  inven- 
tories. Looking  over  the  whole  field,  and  considering  death  duties 
as  imposed  by  the  different  governments  of  the  earth,  said  Chief 
Justice  White,  the  following  appears:  "Although  different  modes  of 
assessing  such  duties  prevail,  and  although  they  have  different  acci- 
dental names,  such  as  probate  duties,  stamp  duties,  taxes  on  the  trans- 
action, or  the  act  of  passing  an  estate  or  a  succession,  legacy  taxes, 
estates  taxes  or  privilege  taxes,  nevertheless  tax  laws  of  this  nature 
in  all  countries  rest  in  their  essence  upon  the  principle  that  death  is 
the  generating  source  from  which  the  particular  taxing  power  takes 
its  being,  and  that  it  is  the  power  to  transmit,  or  the  transmission 
from  tlif  (lead  to  the  living,  on  which  such  taxes  are  more  immediately 
rested":  Knowlton  v.  Moore,  178  U.  S.  41,  20  Sup.  Ct.  Eep.  747,  44 
L.  ed.  969;  Dixnn  v.  Ricketts,  26  Utah,  215,  72  Pac.  947. 

b.  Nature  of  Inheritance  Tax, — An  inheritance  tax  is  not  on  the 
property,  but  on  the  tiansmission  or  succession;   the  charge  is  not  on 
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the  property  itself,  but  ratber  on  the  right  or  privilege  to  succeed  to 
or  receive  tlie  property.  It  is  the  transmission  from  the  dead  to  the 
living,  not  tlie  thing  transmitted,  that  is  subject  to  the  tax:  In  re 
Ilonse  Rill  No.  122,  23  Colo.  492,  48  Pac.  535;  Leavcll's  Admr.  v. 
Arnold  (Ky.),  115  S.  W.  232;  Union  Trust  Co.  v.  Durfee.  125  Mich. 
487,  84  N.  W.  1101;  Estate  of  Fox,  154  Mich.  5,  117  N.  W.  558;  Es- 
tate of  Tuohy,  35  Mont.  431,  90  Pac.  170;  Gelsthorpo  v.  Furnell,  20 
Mont.  299,  51  Pac.  267,  39  L.  R.  A.  170;  State  v.  Vinsonhaler,  74 
Neb.  G75,  105  N.  W.  472;  Neilson  v.  Russell  (N.  J.),  69  Atl.  476;  In 
re  Davis'  Estate,  149  N.  Y.  539,  44  N.  E.  185;  In  re  Cooley's  Estate, 
113  App.  Div.  388,  98  N.  Y.  Siipp.  lOOC;  State  v.  Ferris,  9  Ohio  C.  C. 

298,  2  Ohio  Doc.  299,  affirmed  53  Ohio  St.  314,  41  N.  E.  579,  30  L. 
R.  A.  218;  State  v.  Guilbert,  70  Ohio  St.  229,  71  N.  E.  C3G;  Nunne- 
maclicr  v.  State,  129  Wis.  190,  108  N.  W.  r27,  9  L.  R.  A.,  N.  S.,  121; 
Plummor  v.  Coler,  178  U.  S.  115,  20  Sup.  Ct.  Rep.  829,  44  L.  ed.  998; 
United  States  v.  Perkins,  1G3  U.  S.  625,  16  Sup.  Ct.  Kcp.  1073,  41 
L.  ed.  2S7.  It  is  sometimes  said  that  the  tax  is  on  the  right  of  the 
beneficiary  to  receive,  not  on  the  right  of  the  deetdcnt  to  give:  Es- 
tate of  Mackey  (Colo.),  102  Pac.  1075;  Gelsthorpe  v.  Furnell.  20  Mont. 

299,  51  Pac.  267,  39  L.  R.  A.  170;  State  v.  Ferris,  53  Oliio  St.  314,  41 
N.  E.  579,  30  L.  R.  A.  218;  State  v.  Alston,  94  Tenn.  674,  30  S.  W. 
750,  28  L.  R.  A.  178.  "The  tax  is  not  one  of  the  expenses  of  ad- 
ministration, or  a  charge  upon  the  general  estate  of  the  decedent, 
but  is  in  the  nature  of  an  impost  tax  or  tax  upon  the  right  of  f-ui'i^es- 
sion":  lOstate  of  Cliesney,  1  Cal.  App.  30,  81  Pac.  C79.  Sonu  times  it 
is  dcniiininatcd  an  excise  or  duty  upon  the  right  or  privilege  of  tak- 
ing pro]ierty  by  will  or  descent,  in  C(jiitrailistir;ction  to  a  direct  tax 
on  property:  Minot  v.  Winthrop,  102  Mass.  ll.'i,  38  X.  E.  512.  26  L. 
R.  A.  259;  State  v.  Hamlin,  86  Me.  ^95,  41  Am.  St.  Rop.  509,  30  Atl. 
76,  25  L.  R.  A.  632;  Estate  of  Keeney,  194  X.  Y.  281,  87  X.  E.  428; 
Knowlton  V.  Moore,  178  U.  S.  41,  20  Sup.  Ct.  Kep.  747,  44  L.  ed.  969. 
Important  constitutional,  as  well  as  other,  considerations  flow  from  tliis 
character  of  inheritance  taxation,  as  jirescntly  will  appear,  for  if  the 
tax  is  not  on  property,  or  if  it  is  an  indirect  as  distinguished  from  a 
direct  tax,  then  it  is  not  within  the  purview  of  certain  limitatious 
placed  by  the  organic  law  upon  the  power  of  taxation. 

c.  Basis  of  Right  to  Impose  Tax. — The  autliority  of  the  legisla- 
tures of  tlie  several  states  of  tlie  Union  to  imjiose  an  inherit;ince  lax 
has  usually  been  based  on  the  jiriwer  to  regulate  the  transin;ssiu!i  of 
the  projierty  of  dece:ised  persons.  Certainly  the  legislature  has  au- 
thority to  regulate  the  devolution  of  such  property,  whether  it  is  by 
act  of  the  owner  or  by  operation  of  law  in  case  he  dies  intestate,  and 
as  an  incident  to  such  regulation,  the  legislature  may  iinpos''  an  in- 
heritance tax:  Booth  v.  Commonwealth  (Ky.).  11.',  S.  W.  61;  Allen  v. 
:\ri-Elroy  (Ky.),  113  S.  W.  66;  Uni(Ui  'IVu-t  to.  v.  Durfee,  12.3  Mich. 
4s7.  S4  X.  W.  1101:  Gelsthorpe  v.  Furnell,  20  Mont.  2H9,  51  I'ac.  2(]7, 
30  L.  R.  A.  170;  Plunnner  v.  Color,  178  U.  S.  115.  20  tSup.  Ct.  Kep. 
829.  44  L.  ed.  99S.  "Upon  genernl  y.rinciples,  the  right  to  tax  the 
succession  or  inheritance  of  j.ruperty  is  founded  on  a  reasonable  basis, 
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since  the  right  of  any  person  to  succeed  to  property  of  a  deceased 
person,  whether  by  will  or  inheritance,  is  a  creature  of  statute  law. 
....  As  the  right  to  succeed  depends  upon  the  law  of  the  state,  it 
follows  that  the  state  may  regulate  that  right  as  public  necessity  or 
policy  may  dictate,  and  may  subject  it  to  such  burdens  and  reasonable 
conditions  as  may  best  subserve  the  purposes  of  the  state.  It  must 
be  borne  in  mind  that  the  tax  is  not  upon  the  property,  but  the  right 
or  privilege  of  acquiring  it  by  succession":  State  v.  Alston,  94  Tenn. 
674,  30  S.  W.  750,  28  L.  K.  A.  178.  "The  principles  upon  which  the 
tax  is  upheld,"  said  the  supreme  court  of  California,  "have  been  so 
.fully  and  clearly  elaborated  that  it  is  necessary  to  do  no  more  than 
to  refer  to  the  eases.  The  right  of  inheritance,  including  the  designa- 
tion of  heirs  and  the  proportions  which  the  several  heirs  shall  receive, 
as  well  as  the  right  of  testamentary  disposition,  are  entirely  matters 
of  statutory  enactment,  and  within  the  control  of  the  legislature. 
As  it  is  only  by  virtue  of  the  statute  that  the  heir  is  entitled  to  re- 
ceive any  of  his  ancestor's  estate,  or  that  the  ancestor  can  divert 
his  estate  from  the  heir,  the  same  authority  which  confers  this  privi- 
lege may  attach  to  it  the  condition  that  a  portion  of  the  estate  so 
received  shall  be  contributed  to  the  state,  and  the  portion  thus  to 
be  contributed  is  peculiarly  within  the  legislative  discretion":  Es- 
tate of  Wilmcrding,  117  Cal.  281,  49  Pac.  131;  Estate  of  Stanford, 
126  Cal.  112,  58  Pac.  462,  45  L.  R.  A.  788. 

The  majority  of  the  courts  go  so  far  as  to  declare  that  the  right  to 
transmit  or  receive  property  by  will  or  descent  is  a  mere  creature  of 
statute,  a  privilege  existing  purely  by  grace  of  the  legislature,  and 
as  the  legislature  may  withhold  the  privilege  or  confer  it  at  pleasure, 
it  may  impose  any  condition  upon  the  enjoyment  thereof  which  it 
sees  tit,  such  as  a  tax.  Carried  to  its  ultimate  conclusion  this  rea- 
soning would  permit  the  legislature  to  confiscate  the  estates  of  de- 
cedents, by  the  imposition  of  an  excessive  tax,  and  some  of  the  courts 
have  thus  unequivocally  declared:  Pullen  v.  Wake  County,  66  X.  C. 
361;  Eyre  v.  Jacob,  14  Gratt.  422,  73  Am.  Dec.  367.  There  is  no 
doubt  that  the  right  of  testamentary  gift  is  subject  to  such  reasonable 
regulations  and  restrictions  in  respect  to  the  form  and  substance  of 
the  testamentary  instrument,  the  manner  of  its  execution  and  revoca- 
tion, the  competency  of  the  maker  to  give  and  the  eligibility  of  the 
beneficiaries  to  receive,  as  the  legislature  deems  expedient  to  adopt; 
but  to  suppose  that  a  right  so  long  and  universally  recognized  as  it 
has  been  rests  entirely  upon  legislative  enactment,  and  can  be  ab- 
solutely denied  at  the  pleasure  of  the  legislature,  is  to  misinti  rpret 
the  law  and  ign6re  one  of  the  most  cherished  of  property  rights:  1 
Eoss  on  Probate  Law  and  Practice,  14;  Nunnemacher  v.  State.  129 
Wis.  190.  InS  X.  W.  627,  9  L.  E.  A.,  X.  S.,  121.  And  while  the  legis- 
lature is  undoubtedly  competent  to  change  the  rule  of  inlieritance,  or 
provide  that  heirs  shall  take  subject  to  such  burdens  as  tlie  payment 
of  debts,  or  make  the  deprivation  of  the  right  to  inlicrit  a  portion 
of  the  penalty  imposed  for  the  commission  of  a  crime,  or  attach  to 
the  privilege  the  condition  that  a  part   of  the  property  shall  be  con- 
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tributed  to  the  state  in  the  form  of  an  inheritance  tax  (1  Eosg  on 
Probate  Law  and  Practice,  122;  Estate  of  Wilmerding,  117  Cal.  281, 
49  Pac.  181;  Estate  of  Tuohy,  35  Mont.  431,  90  Pac.  170),  it  certainly 
is  not  so  free  from  doubt  as  the  unanimity  of  the  decisions  would 
seem  to  indicate  that  the  state  may  appropriate  all  of  the  estate  of 
deceased  persons  by  abolishing  laws  of  inheritance  and  devise.  Said 
Justice  Winsluw  in  the  case  of  Nunnemacher  v.  State,  129  Wis.  190, 
108  N.  W.  627,  9  L.  R.  A.,  N.  S.,  121:  "But,  while  we  utterly  reject 
the  doctrine  of  Eyre  v.  Jacob,  14  Gratt.  422,  73  Am.  Dec.  3G7,  and 
hold  that  the  right  to  demand  that  property  pass  by  inheritance  or 
will  is  an  inherent  right  subject  only  to  reasonable  regulation  by  the 
legislature,  we  are  not  thereby  brought  to  the  conclusion  that  in- 
heritance or  succession  taxes  cannot  be  levied.  They  do  not  de[jend 
upon  the  right  to  confiscate.  We  agree  entirely  with  the  ideas  ex- 
pressed by  the  supreme  court  of  Massachusetts  in  Minot  v.  Wintlirop, 
162  Mass.  113,  38  N.  E.  512,  26  L.  R.  A.  259,  where  it  is  said:  'We 
assume  that,  under  the  constitution,  this  (i.  e.,  the  taking  of  all 
property  by  the  state  on  the  death  of  the  owner)  cannot  be  done 
either  directly  or  indirectly;  that  the  legislature  cannot  so  far  re- 
strict the  right  to  transmit  property  by  will  or  by  descent  as  to 
amount  to  an  appropriation  of  property  generally;  that  it  cannot  im- 
pose a  tax  which  shall  be  equivalent,  or  almost  equivalent,  to  the 
value  of  the  property,  and  cannot  so  limit  the  persons  who  can  take 
as  heirs,  devisees,  distributees,  or  legatees  that  the  great  mass  of  all 
the  property  of  the  inhabitants  must  become  vested  in  the  common- 
wealth by  escheat.  The  state  can  take  property  by  taxation  only  for 
the  public  service,  and  we  assume  that  its  right  to  take  property,  if 
any  exists,  by  regulating  the  distribution  of  it  on  the  death  of  the 
owner  is  limited  in  the  same  manner,  and  that  this  right  must  be 
exercised  in  a  reasonable  way.'  ....  No  one  doubts  fur  a  moment 
that  a  government  may  levy  a  tax  upon  transfers  of  land  or  upon 
business  transactions;  it  is  done  by  the  federal  government  in  this 
country  whenever  additional  and  extraordinary  revenues  are  needed, 
in  the  form  of  stamp  duties.  Tliese  taxes  are  not  based  upon  the 
power  to  interdict  or  prohibit  such  transactions,  but  upon  the  power 
to  reasonably  regulate  and  tax  them.  Succession  or  inheritance  taxes 
may  well  be  sustained  upon  the  same  principle;  not  upon  the  power 
to  prohibit,  but  upon   the   power   to   reasonably   regulite   and   tax." 

And  Justice  Marshall,  referring  to  the  doctrine  that  the  right  to 
transmit  or  receive  property  by  will  or  descent  may  ]ic  nbolishei]  at 
the  pleasure  of  the  legislature,  observed:  "True,  it  lias  been  a:liriued 
over  and  over  again  by  judges  and  courts  of  tlie  highest  respectability. 
Eminent  jurists  whose  names  are  written  high  in  the  tcmjile  of  ju<li- 
cial  fame  have  stood  sponsors  for  it.  But  the  greatest  errors  of  the 
past  have  had  the  most  distinguished  sujiiKirti  rs.  If  it  were  true 
that  error  could  be  sanctified  by  mere  w(ight  of  tl;e  nunibor  or  nihil- 
ity of  its  advocates,  and  be  given  the  character  of  infallible  truth 
by  the  mere  force  of  repetition,  then  the  error  that  the  constitu- 
tional guaranties  do  not  reach  the  subject   we  are   considering   would 
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have  long  ago  taken  such  deep  root  that  the  most  courageous  could 
not  have  hoped  to  dislodge  it.  But  such,  as  experience  shows,  is  not 
the  case.  P'rror,  though  often  repeated,  is  error  still,  and,  because  it 
is  error,  it  is  mortal,  and  must  be  swallowed  up  by  immortality": 
Nunnemacher  v.  State,  129  Wis.  190,  108  N.  W.  627,  9  L.  K.  A.,  N.  S., 
121. 

If  an  inheritance  tax  is  regarded  as  a  charge  on  the  transmission 
and  not  on  the  property  itself,  and  the  authority  to  impose  it  is 
based  on  the  power  to  regulate  the  transmission  of  property  of  de- 
ceased persons,  the  question  arises  whether  Congress,  which  has  no 
authority  over  the  devolution  of  property  in  the  several  states,  is 
competent  to  impose  an  inheritance  tax.  This  question,  when  argued 
before  the  supreme  court  of  the  United  States,  was  answered  in  this 
language:  "Can  the  Congress  of  the  United  States  levy  a  tax  of  that 
cliaracter?  The  proposition  that  it  cannot  rests  upon  the  assumption 
that,  since  the  transmission  of  property  by  death  is  exclusively  sub- 
ject to  the  regulating  authority  of  the  several  states,  therefore  the 
levy  by  Congress  of  a  tax  on  inheritances  or  legacies,  in  any  form, 
is  beyond  the  power  of  Congress,  and  is  an  interference  by  the  na- 
tional government  with  a  matter  which  falls  alone  within  the  reach 
of  state  legislation The  fallacy  which  underlies  the  proposi- 
tion contended  for  is  the  assumption  that  the  tax  on  the  transmis- 
sion or  receipt  of  property  occasioned  by  death  is  imposed  ou  the 
exclusive  power  of  the  state  to  regulate  the  devolution  of  property 
upon  death.  The  thing  forming  the  universal  subject  of  taxation 
upon  which  inheritance  and  legacy  taxes  rest  is  the  transmission  or 
receipt,  and  not  the  right  existing  to  regulate.  In  legal  effect,  then, 
the  proposition  upon  which  the  argument  rests  is  that  wherever  a 
right  is  subject  to  exclusive  regulation,  by  either  the  government  of 
the  United  States,  on  the  one  hand,  or  the  several  states  on  the  other, 
the  exercise  of  such  rights  as  regulated  can  alone  be  taxed  by  the 
government  having  the  mission  to  regulate.  But  when  it  is  accurately 
stated,  the  proposition  denies  the  authority  of  the  states  to  tax  ob- 
jects which  are  confessedly  within  the  reach  of  their  taxing  power, 
and  also  excludes  the  national  government  from  almost  every  subject 
of  direct  and  many  acknowledged  objects  of  indirect  taxation. 
....  It  cannot  be  doubted  that  the  argument,  when  reduced  to  its 
essence,  demonstrates  its  own  unsoundness,  since  it  leads  to  the  neces- 
sary conclusion  that  both  the  national  and  state  governments  are 
devested  of  those  powers  of  taxation  which  from  the  foundation  of 
the  government  admittedly  have  belonged  to  them.  Certainly,  a  tax 
placed  u])on  an  inheritance  or  legacy  diminishes,  to  the  extent  of  tlie 
tax,  tJie  value  of  the  riglit  to  inherit  or  receive,  but  this  is  a  bur- 
den cast  upon  the  recipient  and  not  upon  the   power  of  the  state  to 

rrgulato Under  our  constitution  system  both  the  national   and 

the  state  governments,  moving  in  their  respective  orbits,  have  a  com- 
mon authority  to  tax  many  and  diverse  objects,  but  this  does  not 
cause  tlio  exercise  of  its  lawful  attributes  by  one  to  be  a  curtail- 
ment of  the  powers  of  government  of  the  other,  for  if  it  did  there 
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\v'imKl  practically  be  an  end  of  the  dual  system  of  government  which 
the  constitution  established":  Knowlton  v.  Moore,  178  U.  S.  41,  20 
Sup.  Ct.  Rep.  747,  44  L.  ed.  969. 

This  case  of  Knowlton  v.  Moore  may  be  regarded  as  definitely 
establishing  the  doctrine  in  the  federal  courts  that  the  power  to  im- 
pose inheritance  taxes  does  not  arise  solely  from  the  power  to  regu- 
late the  devolution  of  the  property,  but  rather  "from  the  general 
authority  to  impose  taxes  upon  all  property  within  the  jurisdiction 
of  the  taxing  power.  It  has  usually  happened  that  the  jjower  lias 
been  exercised  by  the  same  government  which  regulates  the  succes- 
sion to  tlie  [)roperty  taxed;  but  this  power  is  not  destroyed  by  the 
dual  cliaracter  of  our  government,  or  by  the  fact  that,  under  our 
constitution,  the  devolution  of  property  is  determined  by  the  laws 
of  the  several  states":  Snyder  v.  Bettman,  190  U.  S.  249,  23  8nn. 
Ct.  Rep.  803,  47  L.  ed.  1035.  But  Justice  Holmes,  in  his  dissenting 
opinion  to  Chanlcr  v.  Kelsey,  205  U.  S.  466,  27  Sup.  Ct.  Rep.  5.')n,  .51 
L.  ed.  882,  says:  "I  always  have  believed  that  a  state  inheritance 
tax  was  an  exercise  of  the  power  of  regulating  the  devolution  of 
property  by  inheritance  or  will  upon  the  death  of  the  owner — a 
power  wliich  belongs  to  the  states;  and  I  have  been  fortified  in  my 
belief  by  the  utterances  of  this  court  from  the  time  of  Chief  .Justice 
Taney  to  the  present  day.  For  that  reason  the  power  is  more  un- 
limited than  the  power  of  a  state  to  tax  transfers  generally,  or  the 
power  of  the  United  States  to  levy  an  inheritance  tax.  The  dis- 
tinction between  state  and  United  States  inheritance  taxes  was  rec- 
ognized in  Knowlton  v.  Moore.  3  78  U.  S.  41,  20  Sup.  Ct.  Ren.  747, 
44  L.  ed.  969;  and  whatever  may  be  thought  of  the  decision  in  Sny- 
der V.  Bettman,  190  U.  S.  249,  23  Sup.  Ct.  Rep.  803,  47  L.  ed.  103.5,  I  do 
not  understand  it  to  import  a  denial  of  the  distinction  reaffirmed  by 
the  dissenting  members  of  the  court." 

d.  Origin  and  Extent  of  Inheritance  Taxation. — Inheritance  taxes 
are  of  aurient  origin.  Two  thousand  years  ago  they  were  inij  o-vd 
in  Rome,  the  idea  perhaps  having  been  introduced  from  Egypt;  and 
in  the  Middle  Ages  traces  of  such  taxes  were  observable  as  an  in- 
cident of  feudal  tenures.  To-day  England,  France,  Germany — in 
fact,  practically  all  the  nations  of  Europe — have  adopted  some  systrni 
of  inheritance  taxation;  so,  indeed,  liave  many  of  the  colonies  of 
Crreat  Britain,  the  Spanish-American  countries,  .Japan,  and  other  na- 
tions of  tlie  world.  In  the  United  States,  before  the  end  of  the 
eighteenth  century,  the  federal  government  began  the  taxation  of  in- 
heritances. The  first  tax  of  this  nature  was  imposed  by  the  stamp 
act  of  July  6,  1797,  which  was  lejiealed  five  years  later.  Tlie  lu-xt 
tax  was  imposed  by  the  war-rcveiuie  act  of  July  1,  ISiJi!,  aiin.-i'.iKd 
two  years  later,  and  repealed  July  14,  1S70.  The  incoiii'j-tax  provi- 
sions of  the  revenue  act  of  August  27.  1^'Jl.  embvaced  in'neri'ar.res, 
but  the  scheme  being  indivisible,  the  iiihoiitaiice  tax  fell  wlieu  the 
income-tax  was  declared  uneoTistitutio'ial.  The  next  and  !-ist  in- 
heritance tax  imposed  by  Congress  was  by  the  war-revenue  act  of 
Am.  St.  Kep.,  Vol.  127 — 66 
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June  in,  L^OS,  which,  so  far  as  tho  imposition  of  taxes  on  inhrritanrea 
were  concerned,  was  repealed  April  12,  1902:  Matter  of  McPherson, 
104  N.  Y.  306,  58  Am.  Rep.  502,  10  N.  E.  085;  State  v.  Alston,  94 
Tenn.  674,  30  S.  W.  750,  28  L.  R.  A.  178;  Pollock  v.  Farmers'  Loan 
etc.  Co.,  158  U.  S.  601,  15  Sup.  Ct.  Rep.  912,  39  L.  ed.  1108;  Knowl- 
ton  V.  Moore.  178  U.  S.  41,  20  Sup.  Ct.  Rep.  747,  44  L.  ed.  909. 

Pennsylvania,  Virginia  and  Louisiana  adopted  inheritance  taxes  at 
an  early  date.  Other  states,  from  time  to  time,  have  also  resorted 
to  the  taxation  of  inheritances,  and  this  system  of  raising  revenue 
has  increased  in  favor,  especially  in  the  past  few  years,  until  the 
following  states,  and  perhaps  some  others,  have  an  inheritance  tax: 
Arkansas,  California,  Colorado,  Connecticut,  Delaware,  Idaho,  Illinois, 
Iowa,  Kentucky,  Louisiana,  Maine,  Maryland,  Massachusetts,  Michigan, 
Minnesota,  Missouri,  Montana,  iN'ebraska,  New  Hampshire,  New  Jer- 
sey, New  York,  North  Carolina,  North  Dakota,  Ohio,  Oklahoma,  Ore- 
gon, Pennsylvania,  South  Dakota,  Tennessee,  Texas,  Utah,  Vermont, 
Virginia,  Washington,  West  Virginia,  Wisconsin,  and  Wj'oming. 
Hawaii  and  Porto  Rico  have  also  adopted  a  system  of  inheritance 
taxation:  See  Dixon  v.  Ricketts,  26  Utah,  215,  72  Pac.  947. 

e.  Iinportant  Features  of  Inheritance  Taxation. — Some  of  the  lead- 
ing features  of  inheritance  tax  laws,  at  least  of  those  recently 
adopted,  are  the  exemption  of  estates  of  limited  value;  the  exemp- 
tion of  gifts  to  charities;  the  exemption  of  gifts  to  lineal  descendants, 
or  the  impDsition  on  them  of  lower  rates  than  on  collateral  relatives 
or  strangers;  and  the  graduation  of  the  tax  according  to  the  value 
of  estates  or  to  the  degree  of  relationship  between  donor  and  donee. 
Some  statutes  apply  only  to  collateral  relatives  and  strangers,  ex- 
empting lineal  descendants  and  the  surviving  husband  or  wife,  but 
the  modern  tendency  has  been  to  tax  all  transmissions,  whether  to 
lineals  or  collaterals.  This  is  illustrated  by  the  California  statute. 
which,  when  first  enacted  in  ISf)."?,  imposed  a  collateral  tax  only,  but 
which,  as  amended  in  1905,  applies  to  lineal  descendants  as  well  as 
to  collateral  relatives.  An  even  more  significant  tendency  appears 
in  the  adoption  of  progressive  rates,  whereby  the  rate  of  taxation 
is  made  to  increase  with  the  value  of  the  estate,  or  with  the  re- 
moteness of  the  relationship  between  the  parties,  or  with  both.  Here 
is  suggested  an  efficient  means  of  limiting  the  size  of  inheritable 
estates  and  thereby  reducing  swollen  fortunes  without  resorting  to 
confiscatory  measures  or   offending  constitutional  principles. 

II.  Validity  and  Constitutionality  of  Inheritance  Tax  Laws, 
a.  Constitutionality  in  General. — The  constitutionality  of  the  gen- 
eral principles  of  inheritance  taxation  has  been  affirmed  by  a  multi- 
tude of  decisions,  so  that  the  competency  of  Congress  or  the  legis- 
latures of  the  several  states  to  impose  an  inheritance  tax  is  uni- 
versally conceded.  The  inherent  justice  and  wholesomeness  of  this 
system  of  taxation  have  so  appealed  to  the  judicial  mind  tiiat  all  the 
assaults  that  wealth,  in  its  aversion  to  bear  its  just  burdens,  has  con- 
ceived,  have    proved   unavailing:    Walker   v.   People,    192   111.    106,   61 
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N.  E,  489;  Tyson  v.  State,  28  Md.  577;  VMcn  v.  Wako  County 
Commrs.,  66  N.  C.  361;  State  v.  Guilbcrt,  70  Ohio  St.  229,  71  N.  E. 
63C;  p:yre  v.  Jacob,  14  Gratt.  422,  73  Am.  Dec  367;  Mngoiin  v.  Ill- 
inois Trust  etc.  Bank,  170  U.  S.  283,  18  Sup.  Ct.  Rop.  594,  42  L.  ed. 
1037;  Knowlton  v.  Moore,  178  U.  S.  41,  20  Sup.  Ct.  Hep.  747,  44  L. 
P(l.  909.  An  inheritance  tax  statute  dues  not  clianj^e  the  law  of 
descent,  which  the  constitution  provides  shall  not  be  done  by  special 
law:  Estate  of  Magnes,  32  Colo.  527,  77  Pac.  83."..  And  it  docs  not 
deprive  of  property  without  due  process  in  that  it  declares  the  right 
of  the  state  to  its  portion  of  the  inheritance  is  vc.-<tcd  on  the  death 
of  the  owner,  where  the  statute  provides  a  means  of  ascertaining  the 
M mount  of  the  tax  and  for  notice  and  ap[iraisenient :  Trippet  v.  State,^ 
1  19  CmI.  521,  86  Pac.  1084,  8  L.  R.  A.,  N.  S.,  1210. 

No  exnress  constitutional  autliority  is  reiiuisite  in  order  to  em- 
power the  legislature  to  lay  an  inheritance  tax.  The  power  to  tax 
is  an  inherent  incident  of  the  power  to  legislate,  and  it  is  necessary, 
so  far  as  concerns  the  autliority  of  the  legislature  to  impose  in- 
herit:ince  taxes,  only  that  the  constitution  does  not  prohibit  such 
taxation;  and  the  enumeration  in  the  constitution  of  certain  subjects 
of  taxation  should  not  be  construed  as  such  a  jiiohibition:  Estate  of 
J^ooth  V.  Commonwealth  (Ky.),  113  S.  W.  61;  State  v.  Vinsonhaler, 
74  Neb.  675,  105  N.  W.  472;  State  v.  Clark,  30  Wash.  439,  71  Pac. 
20. 

An  excise  upon  the  right  to  receive  property  by  devise  or  in 
heritance  is  a  tax  within  the  meaning  of  the  constitutional  provisions 
That  taxes  shall  be  levied  for  public  purposes  only:  State  v.  Switz- 
ler,  143  Mo.  2S7.  65  Am.  St.  Eep.  053,  45  S.  W.  245,  40  L.  R.  A.  2So. 
But  since  an  inheritance  tax  is  imposed  upon  the  transmission  rather 
than  ujion  the  property  itself,  it  has  been  held  not  to  contravene  a 
constitutional  limitation  upon  the  rate  of  taxation  of  properly  for 
state  purposes:  Estate  of  Magnes,  32  Colo.  527,  77  Pac.  853. 

The  provisions  of  a  statute  imposing  on  the  probate  court  duties 
not  strictly  judicial  in  the  matter  of  fixing  the  value  of  pro;ierty  and 
collecting  tlie  tax  are  not  objectionable  on  that  account:  Union 
Trust  Co.  V.  Durfee,  125  :\rich.  487,  84  N.  W.  1101;  Nunneniacher  v. 
State,  129  Wis.  190,  108  N.  W.  C27,  9  L.  R.  A.,  N.  S.,  121. 

b.  ConEtitutionality  of  Federal  Tax. — The  authority  of  a  state 
legislature  to  impose  inheritance  taxes  cannot  he  doubted,  unleps 
limited  by  the  state  or  United  States  constitution,  for  it  is  a  famil- 
iar principle  that  state  legislatures  have  plenary  power  in  matters 
legislative  save  as  restricted  by  the  organic  law;  but  tlie  auiliority 
of  Congress  to  impose  such  taxes  has  been  questioned,  not  only  be- 
cause the  United  States  is  a  government  of  granted  jiowers  only, 
but  because  of  the  peculiar  provisions  regarding  taxation  in  the  na- 
tional constitution.  This  instrument  divides  federal  taxes  into  two 
classes,  direct  and  indirect,  and  declares  that  direct  taxes  shall  he 
"apportioned,"  and  that  indirect  taxes  shall  be  "uniform."  It  has 
been  decided  that  inheritance  taxes  are  not  direct,  but  indirect,  taxes 
in   the   nature    of   duties    or    excises,   and    therefore    the    constitutional 
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rule  of  "apportionment"  has  no  applicntion  to  them.  It  has  further 
been  deciuetl  that  inheritance  taxes,  notwithstanding  their  peculiar 
features  in  the  matter  of  progressive  rates  and  discrimination  be- 
tween properties  of  different  values  and  persons  of  different  degrees 
of  relationship,  are  "vinii'orm,"  and  do  not  offend  the  constitutional 
rule  of  uniformity  nor  the  fundamental  principles  of  equality  and 
justice.  It  has  been  argued,  however,  that  the  authority  to  lay  an 
iniieritance  tax  arises  solely  from  the  power  to  regulate  the  trans- 
mission of  property  of  decedents,  a  function  exclusively  within  the 
dominion  of  the  several  states;  and  no  doubt  the  utterances  of 
many  courts  lend  themselves  to  such  an  interpretation.  But  the  su- 
preme court  of  the  United  States  has  placed  the  power  to  lay  such  a 
tax  on  the  broader  ground  that  it  does  not  arise  solely  from  the 
right  to  regulate  the  transmission  of  property,  but  from  the  general 
authority  to  impose  tax  upon  all  objects  within  the  jurisdiction  of 
the  taxing  power:  Knowlton  v.  Moore,  178  U.  S.  41,  20  Sup.  Ct.  Eep. 
747.  44  L.  ed.  969;  Snyder  v.  Bettman,  190  U.  S.  249,  23  Sup.  Ct. 
Eep.  803,  47  L.  ed.  1035. 

c.  Constitutionality  of  Municipal  Ordinance. — There  appears  to  be 
no  constitutional  objection  to  the  legislature,  if  it  sees  fit,  investing 
municipal  corporations  with  authority  to  impose  inheritance  taxes. 
But  a  grant  of  such  authority  will  not  be  assumed  unless  made  in 
clear  or  express  terms;  it  will  not  be  inferred  from  the  ordinary 
grant  to  municipal  corporations  of  power  to  raise  revenue  by  taxing 
subjects,  wliether  persons  or  property,  within  their  jurisdiction.  It 
is  to  be  noted  in  this  connection  that  inheritance  taxes  are  imposed 
on  the  succession,  rather  than  on  the  person  or  the  property.  Hence 
courts  are  not  inclined  to  construe  a  general  delegation  of  power  to 
tax  persons  and  property  as  embracing  power  to  tax  inheritances: 
Town  of  Wytheville  v.  Johnson,  108  Va.  589,  62  S.  E.  328,  18  L. 
R.  A.,  N.  S.,  960.  This  question  has  also  been  considered  by  the 
Virginia  court  in  the  earlier  cases  of  Peters  v.  Lynchburg,  76  Va. 
923;   Estate  of  Schoolfield  v.  Lynchburg,  78  Va.  3G6, 

d.  Unconstitutionality  of  Certain  Statutes. — Quite  a  number  of 
statutes  imposing  iniieritance  taxes  have  been  declared  unconstitu- 
tional, but  this  has  been  due  to  peculiar  provisions  in  some  of  the 
state  constitutions  limiting  the  power  of  taxation,  or  to  vicious  pro- 
visions in  the  inheritance  statutes  themselves  which  offend  general 
constitutional  principles:  Ferry  v.  Campbell,  110  Iowa,  290,  81  N. 
W.  604.  50  L.  E.  A.  92;  Chambe  v.  Durfee,  100  Mich.  112,  58  N.  W. 
661;  State  v.  Gorman,  40  Minn.  232,  41  N.  W.  948,  2  L.  E.  A.  701; 
Drew  V.  Tift.  79  Minn.  175,  79  Am.  St.  Rep.  446,  81  N.  W.  839. 
47  L.  E.  A.  525;  State  v.  Bazille,  87  Minn.  500,  94  Am.  St.  Rep.  718, 
92  N.  W.  415;  State  v.  Harvey,  90  Minn.  180,  95  N.  W.  764;  State  v. 
Svvitzkr.  143  Mo.  2S7,  65  Am.  St.  Eep.  653,  45  S.  W.  245,  40  L.  R.  A. 
2^0;  Curry  v.  Spencer,  61  N.  H.  624.  60  Am.  Rep.  337;  State  v.  Fer- 
ris. 53  Oliio  St.  314,  41  X.  E.  579,  30  L.  R.  A.  218;  Estate  of  Cope, 
19]  Pa.  1,  71  At!i.  St.  Rop.  749.  43  Atl.  79,  45  L.  R.  A.  316;  State  v. 
Mann,   76  Wis.   409,  45  N.  W.   52G,  46   X.   W.  51;   Black  v.  State,  113 
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Wis.  205,  90  Am.  St.  Rep.  893,  89  N.  W.  522.  Probnbly  all  of  the 
states  whose  statutes  have  been  condemned  as  unconstitutional  have 
since  enacted  inheritance  laws  which  the  courts  have  upheld,  as  will 
appear  in  succeeding  paragraphs. 

e.  Rule  of  Uniformity  and  Equality. — The  provision  common  to 
most,  if  not  all,  of  the  constitutions  of  the  various  states  that  taxa- 
tion shall  be  uniform  and  equal  docs  not  apply  to  inheritance  taxes, 
since  they  are  imposed  on  the  transmission  of  property  rather  than 
on  the  property  itself.  The  rule  of  uniformity  and  equality  in  in- 
heritance taxation  is  complied  with  when  all  members  of  the  same 
class  are  treated  alike:  Estate  of  Stanford,  126  Cal.  112,  58  Pac. 
462;  In  re  House  Bill  No.  122,  23  Colo.  492,  48  Pac.  535;  Estate  of 
Magnes,  32  Colo.  527,  77  Pac.  853;  Kochcrsiicrger  v.  Drake,  167  111. 
122,  47  N.  E.  321,  41  L.  R.  A.  426;  Booth  v.  Commonweallh  (Ky.), 
113  S.  W.  61;  State  v.  Hamlin,  86  Me.  495,  41  Am.  St.  Pep.  569,  30 
Atl.  76,  25  L.  R.  A.  632;  Estate  of  Fox,  154  Mich.  5,  117  X.  W. 
558;  E'^tnte  of  Tuohy,  35  Mont.  431,  90  Pac.  170;  Thompson  v.  Kid- 
der, 74  N.  H.  89,  65  Atl.  392;  Estate  of  McPlicrson,  104  N.  Y.  306,  58 
Am.  Rep.  502,  10  N.  E.  685;  Estate  of  Lord,  186  N.  Y.  549,  79  N.  E. 
1110,  aflirmed  in  Lord  v.  Glynn,  211  U.  S.  477,  29  Sup.  Ct.  Rep.  1S6, 
53  L.  ed.  000;  State  v.  Ferris,  53  Ohio  St.  314,  41  N.  E.  579,  30  L. 
R.  A.  218;  State  v.  Guilbert,  70  Ohio  St.  229,  71  N.  E.  G?,(;;  JJixon 
V.  Ricketts,  26  Utah,  215,  72  Pac.  947;  Estate  of  Schoolfield  v.  City 
of  Lynchburg,  78  Va.  366;  Xunnemachcr  v.  State,  129  Wi?.  100,  108 
N.  "\V.  G27,  9  L.  R.  A.,  N.  S.,  121.  "An  inheritance  tax  is  not  one 
on  jtropei'ty,  but  one  on  the  succession.  The  right  to  take  prii;ierty 
by  devise  or  doseent  is  the  creature  of  the  law,  and  not  a  natural 
right — a  privilege,  and  therefore  the  authority  whieh  confers  it  may 
iiii[iose  conditions  upon  it.  From  these  principles  it  is  dedurrd  tliat 
the  states  may  tax  the  privilege,  discriminate  between  relatives,  and 
between  these  and  strangers,  and  grant  exemptions,  and  are  not  jue- 
cluded  from  this  power  by  the  provisions  of  the  res])ective  ^tate  eon- 
stitutions  requiring  uniformity  and  equality  of  taxation":  ^^.■lg^)un  v. 
Illinois  Trust  etc.  Bank,  170  U.  S.  2S3,  18  Sup.  Ct.  Rep.  50!.  42  L. 
ed.  1037;  Estate  of  Magnes,  32  Colo.  527,  77  Pac.  853;  State  v.  Clark, 
30  Wash.  439,  71  Pae.  20. 

The  contention  has  been  made,  unsuecessfully,  however,  that  tlie 
progi'essive  rates  of  inheritance  taxation,  the  discrimir::tiitn  ln^i wi^n 
relatives  of  different  degrees  of  r(  lationsliip,  and  tlie  r^x-.m^rinn  of 
estates  of  limited  value  are  in  violation  of  the  equal  prntrcrion  guar- 
anteed by  the  United  States  constitution.  To  (piore  from  A[;iu.,;in 
V.  Illinois  Trust  etc.  Bank,  170  U.  S.  283,  18  Sup.  Ct.  i;.-p.  5'.»4.  42 
L.  ed.   1037: 

"The  clause  of  the  fourteenth  amendment  esperially  evolved  is  that 
which  prohibits  a  state  denying  to  any  citizen  the  ecpial  [ir  iteetion  of 
the   la\vs.     \\'liat    satisfies    tliis    equality    has    not    bii/u.    :\r.^[    pr  -hably 

never  can  be,  p)rcc:sely  defined It  may  be  safely  said  tiiat  the 

rule  preseribi  s  no  rigid  efprnlity,  ai'd  p-wni^s  to  t':e  d'^er' '  i:in  and 
wisdom  of  the   state    a   wide   latitude    as   far   as   interference   bv    this 
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court  is  concerned The  rule,  therefore,  is  not  a  substitute  for 

municipal  law;  it  only  prescribes  that  that  law  have  the  attribute  of 
equality  of  operation,  and  equality  of  operation  does  not  mean  indis- 
criminate operation  on  persons  merely  as  such,  but  on  persons  ac- 
cording to  their  relation.  In  some  circumstances  it  may  not  tax  A 
more  than  B,  but  if  A  be  of  a  different  trade  or  profession  than  B, 
it  may.  And  in  matters  not  of  taxation,  if  A  be  a  different  kind 
of  corporation  than  B,  it  may  subject  A  to  a  different  rule  of  re- 
sponsibility to  servants  than  B la  other  words,  the  state  may 

distinguish,  select,  and  classify  objects  of  legislation,  and  necessarily 
this  power  must  have  a  wide  range  of  discretion.  It  is  not  witliout 
limitation,  of  course Two  ])rinciples,  therefore,  must  be  rec- 
onciled in  the  Illinois  inheritance  law  if  it  is  to  be  sustained,  the 
equality  of  protection  of  tlie  laws  guaranteed  by  the  fourteenth 
amendment,  and  the  power  of  the  state  to  classify  persons  and  prop- 
erty. The  latter  principle  needs  further  consideration.  What  test  is 
there  of  the  reasonableness  of  a  classification — of  one  based  upon 
'some  difference  which  bears  a  just  and  proper  relation  to  the  at- 
temj)ted  classification — and  is  not  a  mere  arbitrary  selection?'  Legis- 
lation special  in  cliaracter  is  not  forbidden  by  it,  as  we  have  seen. 
....  There .  is  theret'oie  no  prorisc  apiilication  of  the  rule  of  rea- 
sonableness of  classification,  and  the  rule  of  equality  permits  many 
practical  inequalities.  And  necessarily  so.  In  a  classification  fur 
governmental  purposes  there  cannot  be  an  exact  exclusion  or  inclu- 
sion of  persons  and  things.  Bearing  these  considerations  in  mind  we 
can  solve  the  question  in  controversy.  There  are  three  main  classes 
in  the  Illinois  statute,  the  first  and  second  being  based,  respectively, 
on  lineal  and  collateral  relationship  to  the  testator  or  intestate,  and 
the  third  being  composed  of  strangers  to  his  blood  and  distant  rela- 
tives. The  latter  is  again  divided  into  four  subclasses  dependent 
ujion  tlie  amount  of  the  estate  received.  The  first  two  classes,  there- 
fore. deiKiid  on  substantial  differences,  differences  which  may  dis- 
tinguish tlieni  from  each  other  and  them  or  either  of  them  from  tlie 
other  clnss — differeuces,  therefore,  which  'bear  a  just  and  jiroper  re- 
lation to  the  attenijitcd  classification.'  ....  And  if  the  constituents 
of  each  class  are  affected  alike,  the  rule  of  equality  prescribed  by  tlie 
cases  is  satisfied.  In  otlier  words,  tlie  law  ojierates  'equally  and  uni- 
formly upon  all  persons  in  siniiliir  circninstanees.'  ....  Nor  do  tlie 
exemjitiotis    of    tlie    statute    render    its    operation    unequal    within    tlif 

nieiiniiig   of   the   fourteenth   anuMidiiient The    jiruvisions   of   the 

statute   in    i-cgard   to   the   tax  on   legacies   to   strangois   to   the   blood   of 

;'n    intestate     need     further    coimi'.iMit There     are    four    chisses 

created,  and  manifestly  theie  is  eipKility  liotween  the  nicinlH  rs  of 
each  class.  Inequality  is  only  found  liy  comparing  the  iiifiiil'ors  of 
one  cliiss  ^vith  tliose  of  anotlier.  It  is  illustrated  by  ajqielhuit  as  fol- 
lows: One  \vho  receives  a  legacy  of  lilti.noo  pa^'s  tliree  per  cent,  or 
,t",00.  thus  rci'civing  $9,700  net,  while  one  recei\ing  a  legary  of 
J-lO.oni  pays  four  per  cent  on  tlie  whole  amount,  or  $400.01.  tlius  re- 
ceiving   $9,C0O.OG,    or    $99.04    less    than    the    one    whose    legacy    was 
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actually    one    dollar    less    valuable If    there    is    unsoundness    it 

must  be  in  the  classification.  The  membors  of  each  class  are  treated 
alike;  that  is  to  say,  all  who  inherit  $10,000  are  treated  alike — all 
who  inherit  any  other  sum  are  treated  alike.  There  is  equality,  there- 
fore, within  the  classes.  If  there  is  inequality  it  must  be  because  the 
members  of  a  class  are  arbitrarily  made  such   and  burdened  as  such 

upon  no  distinctions  justifying  it But  neither  case  can  be  said 

to  be  contrary  to  the  rule  of  equality  of  the  fourteenth  amendment. 
That  rule  does  not  require,  as  we  have  seen,  exact  equality  of  taxa- 
tion. It  only  requires  that  the  law  imposing  it  shall  operate  on  all 
alike  under  tlie  same  circumstances.  The  tax  is  not  on  money;  it  is 
on  tlie  right  to  inherit,  and  hence  a  condition  of  inheritance,  and  it 
may  be  graded  according  to  the  value  of  that  inheritance.  The  con- 
dition is  not  arbitrary  because  it  is  determined  by  that  value;  it 
is  not  unequal  in  operation  because  it  does  not  levy  the  same  per- 
centage on  every  dollar;  does  not  fail  to  treat  'all  alike  under  like 
circumstances  and  conditions,  both  in  the  privilege  conferred  and  the 
liabilities  imposed.'  " 

And  in  Billings  v.  Illinois,  188  U.  S.  97,  2.3  Sup.  Ct.  Eep.  1272, 
47  L.  ed.  4(H).  it  was  assigned  as  error  "that  the  statute  is  in  con- 
travention of  the  fourteenth  amendment  to  the  constitution  of  the 
United  States  of  America,  in  that  the  classification  of  life  tenants  is 
arbitrary  and  unreasonable,  and  denies  to  the  plaintiffs  in  error,  as 
life  tenants,  the  equal  protection  of  the  laws;  because  the  statute,  as 
interpreted  and  enforced  by  the  state  courts,  taxes  life  estates  where 
the  remainder  is  to  lineals,  but  does  not  tax,  and  expressly  exempts. 
similar  life  estates  wliere  the  remainder  is  to  collaterals  or  to  strangers 

in  blood If  there  had  been  a  proper  classification  there   could 

not  have  been  the  denial  of  the  equal  protection  of  tlie  laws,  and  we, 
therefore,  expressed  (in  Magoun  v.  Illinois  Bunk)  and  illustrated  the 
jjrinciple  upon  which  it  sliould  be  based.  We  said  it  was  established 
by  cases  that  classification  must  be  based  on  some  reasonable  ground. 
It  could  not  be  a  'mere  arbitrary  selection.'  But  what  is  the  test  of 
an  arbitrary  selection?  It  is  difficult  to  exhibit  it  precisely  in  a  gen- 
eral rule.  Classification  is  essentially  the  same  in  law  as  it  is  in  other 
departments  of  knowledge  or  practice.  It  is  the  grouping  of  things  in 
speculation  or  practice,  because  they  'agree  with  one  another  in  cer- 
tain particulars  and  differ  from  other  things  in  those  same  |i;iiticulars.' 
Things  may  have  very  diverse  qualities  and  yet  be  united  in  a  class. 
Tiiey  may  have  very  similar  qualities  and  yet  be  cast  in  dilTercnt 
classes If  the  purpose  is  within  the  legal  powers  of  the  leg- 
islature, and  the  classification  made  has  relation  to  that  purpose  (ex- 
cludes no  persons  or  objects  that  are  affected  by  the  puri-ose,  includes 
all  that  are),  logically  speaking,  it  will  be  appropriate;  h  ^'ally  speak- 
ing, a  law  based  upon  it  will  have  equality  of  operation Un- 

duiibtedly.  life  tenants,  regarded  simply  as  persons,  may  be  in  legal 
contemjilation  the  same;  estates  for  life,  regarded  simply  as  estates 
with  their  attribi!tes,  also  in  legal  c-oii tciiiplation.  niny  be  said  to  be 
the  same,  but   that   is  not  all  that  is   to  be   considered,   nor  is   it   de- 
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terminative.  "We  niiist  regard  the  power  of  the  state  over  testate  and 
intestate  dispositions  c,"  property,  its  power  to  create  and  limit  estates, 
and,  as  resulting,  its  power  to  impose  conditions  upon  their  transfer 
or  devolution.  It  is  upon  this  power  that  inheritance  tax  laws  are 
based,  and  we  said,  in  the  Magoun  case,  that  the  power  could  be  ex- 
ercised by  distinguishing  between  the  lineal  and  collateral  relatives 
of  a  testator.  There  the  amount  of  tax  depended  upon  him  who  im- 
mediately received;  here  the  existence  of  the  tax  depends  upon  him 
who  ultimately  receives.  That  can  make  no  difference  with  the  power 
of  the  state.  No  discrimination  being  exercised  in  the  creation  of 
the  class,  equality  is  observed.  Crossing  the  lines  of  the  classes 
created  by  the  statute,  discriminations  may  be  exhibited,  but  within 
the  classes  there  is  equality." 

f.  Discrimination  Between  Relatives. — The  legislature  is  competent, 
in  imposing  inheritance  taxes,  to  discriminate  between  lineal  and 
collateral  relatives,  exempting  the  former  entirely  or  imposing  upon 
them  charges  less  burdensome  than  upon  the  collaterals;  it  may  like- 
wise discriminate  against  strangers  to  the  blood  of  the  decedent.  This 
question  of  discrimination  between  persons  of  different  degrees  of  re- 
lationship is  one  of  legislative  discretion,  limited,  if  at  all.  only  by 
the  rule  of  reasonableness  and  propriety;  and  the  validity  of  stat- 
utes providing  for  such  discrimination  has  frequently  been  recognized. 
The  classification  thus  effected  is  in  accord  with  general  sentiment, 
and  does  not  offend  the  constitutional  rule  of  uniformity  and  equal- 
ity: Estate  of  Wilmerding,  117  Cal.  281,  49  Pac.  181;  Estate  of  Camp- 
bell, 143  Cal.  623,  77  Pac.  674;  Estate  of  Magncs,  32  Colo.  527,  77 
Pne.  853;  Appeal  of  Nettleton,  76  Conn.  235,  56  Atl.  565;  Billings  v. 
State,  189  111.  472,  59  K  E.  798,  59  L.  R.  A.  807;  Booth  v.  Common- 
wealth (Ky.),  113  S.  W.  61;  State  v.  Hamlin,  86  Me.  495,  41  Am.  St. 
Rep.  569,  30  Atl.  76,  25  L.  E,  A.  632;  Tj^son  v.  State,  28  Md.  577; 
State  v.  Dalrymple,  70  Md.  294,  17  Atl.  82,  3  L.  E.  A.  372;  Minnt  v. 
Winthrop,  162  Mass.  113,  38  N.  E.  512,  26  L.  E.  A.  259;  Frothinghnm 
v.  Shaw,  175  Mass.  59,  78  Am.  St.  Eep.  475,  55  N.  E.  623;  Tniou 
Trust  Co.  V.  Wayne  Probate  Judge,  125  Mich.  487,  84  N.  W.  1101; 
State  V.  Bazille,  97  Minn.  11,  106  N.  W.  93,  6  L.  E.  A.,  N.  S.,  732; 
State  V.  A^ance,  97  Minn.  532,  106  N.  W.  98;  Drew  v.  Tift,  79  Minn. 
175,  75  Am.  St.  Eep.  446,  81  N.  W.  839,  47  L.  E.  A.  525;  State  v. 
Henderson,  160  Mo.  190,  60  S.  W.  1093;  Gelsthorpe  v.  Furnell,  20 
Mont.  299,  51  Pac.  267,  39  L.  E.  A.  170;  Thompson  v.  Kidder,  74  N. 
H.  89,  65  Atl.  392;  Estate  of  McPherson,  104  N.  Y.  306,  58  Am.  Eep. 
502,  10  N.  E.  685;  Estate  of  Kecney,  194  N.  Y.  281,  87  N.  E.  428; 
Pullen  V.  Commissioners  of  Wake  Co.,  66  N.  C.  361;  Hagerty  v.  State, 
55  Ohio,  613,  45  N.  E.  1046;  State  v.  Alston,  94  Tenn.  674,  30  S.  W. 
750,  28  L.  E.  A.  178;  Eyre  v.  Jacob,  14  Gratt.  422,  72  Am.  Dec.  367; 
State  V.  Clark,  30  Wash.  439,  71  Pac.  20;  Nunnemacher  v.  State,  129 
Wis.  190,  108  N.  W.  627,  9  L.  E.  A.,  N.  S.,  121;  Wallace  v.  Myers,  38 
1\:<\.  184,  4  L.  E.  A.  171;  Magoun  v.  Illinois  Trust  etc.  Bank,  170  U. 
S.  2^3,  IS  Sup.  Ct.  Eep.  594,  42  L.  ed.  1037.  And  the  equal  protection 
of  the  laws  is  not  denied  by  a  statute  which  subjects  to  the  burdens 


April,  1908.]  English  v.  Crenshaw.  1049 

of  an  inheritance  tax  the  brothers  and  sisters  of  a  dceedcnt,  while 
exempting  therefrom  strangers  to  the  blood,  such  as  the  wife  or 
widow  of  a  son  or  the  husband  of  a  daughter  of  the  dcecdont:  Estate 
of  Campbell,  143  Cal.  627,  77  Pac.  674;  afTirmed  in  2i)U  U.  S.  87,  26 
Sup.  Ct.  Kep.  182.  50  L.  ed.  .^82. 

Said  the  supreme  court  of  the  United  States  in  the  last  case:  "The 
contention  is  that  tiie  assailed  law  of  California  was  repugnant  to 
the  fourteenth  amendment,  because  it  subjected  to  the  Durdens  of 
an  inheritance  tax  or  charge  brothers  and  sisters  of  a  decedent,  and 
did  not  subject  to  any  burden  such  strangers  to  the  blood  as  the  wife 
or  widow  of  a  son  or  the  husband  of  a  daughter  of  a  decedent.  \\'e 
do  not  stop  to  refer  in  detail  to  the  many  forms  of  argument  by  which 
the  contention  is  sought  to  be  sustained,  but  content  ourselves  with 
stating  that,  whatever  be  the  form  in  which  the  propositions  relied 
on  are  advanced,  they  all  reduce  themselves  to,  and  must  depend  upon, 
the  soundness  of  the  contention  that  the  fourteenth  amendment  com- 
pels the  states,  in  levying  inheritance  taxes,  and,  a  fortiori,  in  regu- 
lating inheritances,  to  conform  to  blood  relationship.  That  is  to  say, 
in  their  last  analysis  all  the  arguments  depend  upon  the  proposition 
that  the  fourteenth  amendment  has  taken  away  from  the  states  their 
power  to  regulate  the  passage  of  property  by  death  or  the  burdens 
which  may  be  imposed  resulting  therefrom,  because  that  amendment 
confines  the  states  absolutely,  both  as  to  the  passage  of  such  prop- 
erty and  as  to  the  burdens  imposed  thereon,  to  the  rule  of  blood  re- 
lationship. To  state  the  proposition  is  to  answer  it.  Its  unsoundness 
is  demonstrated  by  previous  decisions  of  this  court:  ^Magoun  v.  Illinois 
Trust  etc.  Bank,  170  U.  S.  283,  18  Sup.  Ct.  Rep.  .594,  43  L.  cd.  1037; 
Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557,  19  Sup.  Ct.  Rep.  2S1,  43  L. 
ed.  552.  It  is  true  tliut  in  the  first  of  the  cited  cases  it  was  expressly 
declared  or  iinpliedly  recognized  that  in  the  exercise  by  a  state  of 
its  undoubted  jiower  to  regulate  the  burdens  which  might  be  imjiosed 
on  the  passage  of  property  by  death,  a  case  might  be  conceived  of 
wliere  a  burden  would  be  so  arbitrary  as  to  amount  to  a  denial  of  the 
equal  protection  of  the  laws.  But  this  suggestion  did  not  imply  that 
the  efTect  of  the  fourteenth  amendment  was  to  control  the  states  in 
the  exercise  of  their  plenary  authority  to  regulate  inheritances  an.l 
to  determine  the  persons  or  objects  upon  whicli  an  inheritance  burden 
should  be  imposed.  In  this  case  there  can  be  no  doubt,  if  the  right  of 
a  state  be  conceded  to  select  the  persons  who  may  inherit  or  upon 
whom  the  burden  resulting  from  an  inlieritance  may  be  imposed,  the 
complaint  against  the  statute  is  entirely  without  merit,  'i'he  wliole 
case,  therefore,  must  rest  upon  the  assumption  that  because-  tlio  state 
of  California  has  not  followed  the  rule  of  blood  rclatioiishi;>.  Ijiit  as  to 
particular  classes  has  applied  the  rule  of  afiinity  by  marriage,  there- 
fore the  constitutional  provision  guaranteeing  the  equal  protection  of 
the  laws  was  violated.  But.  unless  the  efTect  of  the  fourteenth  amend- 
ment was  inexorably  to  limit  the  states  in  enacting  inherita:i<-e  laws 
to  the  rule  of  blood  relationship,  such  a  regulation  plainly  inv.ilved 
the   excrc-isc   of   legislative    discretion   and  judguieut,   with    which    the 
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fourteenth  amendment  did  not  interfere.  Such  a  regulation  cannot  in 
reason  be  said  to  be  an  exereise  of  merely  arbitrary  power.  To  il- 
lustrate: It  assuredly  would  not  be  an  arbitrary  exercise  of  power  for 
a  state  to  put  in  one  class,  for  the  purpose  of  inheritance  or  the  bur- 
dening of  the  privilege  to  inherit,  all  blood  relatives  to  a  designated 
degree,  excluding  brothers  and  sisters,  and  to  place  all  other  and  more 
remote  blood  relatives,  including  brothers  and  sisters,  in  a  second 
class  aloug  with  strangers  to  the  blood.  This  being  true,  it  cannot, 
without  causing  the  equality  clause  of  the  fourteenth  amendment  to 
destroy  the  powers  of  the  states  on  a  subject  of  a  jjurely  local  char- 
acter, be  held  that  a  classification  which  takes  near  relatives  by 
marriage  and  places  them  in  a  class  with  lineal  relatives  is  so  ar- 
bitrary as  to  transcend  the  limits  of  governmental  power.  If  this 
were  not  true,  state  legislation  preferring  a  wife  in  the  distribution 
of  the  estate  of  her  husband  to  a  brother  or  sister  of  the  husband 
would  be  void  as  repugnant  to  the  fourteenth  amendment.  So,  also, 
would  be  the  provision  in  the  California  statute  we  are  considering, 
preferring  an  adopted  child  of  a  decedent  to  a  brother  or  sister. 
"With  the  motives  of  public  policy  which  may  induce  a  state  to  prefer 
near  relatives  by  affinity  to  collateral  relatives,  we  are  not  concerned, 
since  the  fourteenth  amendment  does  not  deprive  a  state  of  the  power 
to  regulate  and  burden  the  right  to  inherit,  but  at  the  most  can  ouly 
be  held  to  restrain  such  an  exercise  of  power  as  would  exclude  the 
com_ei;tion  of  judgment  and  discretion,  and  which  would  be  so  ob- 
viously arbitrary  and  unreasonable  as  to  be  beyond  the  pale  of  govern- 
mental authority":  Campbell  v.  California,  200  U.  S.  87,  26  Sup.  Ct. 
Eep.  1S2,  50  L.  ed.  382. 

g.  Discrimination  Against  Nonresidents. — A  collateral  inheritance 
tax  law  exempting  nephews  and  nieces  of  the  decedent  who  are  resi- 
dents of  the  state  is  not  unconstitutional  as  violating  the  rule  "that 
the  citizens  of  each  state  shall  be  entitled  to  all  the  privileges  and 
immunities  as  the  citizens  in  the  several  states":  Estate  of  Johnson, 
139  Cal.  532,  96  Am.  St.  Eep.  161,  73  Pac.  424,  overruling  Estate  of 
Mahoney,  133  Cal.  180,  85  Am.  St.  Eep.  155,  65  Pac.  389.  But  see 
Estate  of  Stanford,  126  Cal.  112,  54  Pac.  259,  58  Pac.  462,  45  L.  E.  A. 
7S8.  And  a  statute  excluding  foreign  corporations  from  the  exemp- 
tion of  a  tax  on  i.lc\ises  to  charities  docs  not  abridge  the  privileges  or 
immunities  of  the  citizens  of  the  United  States,  nor  deny  the  equality 
of  the  laws:  Estate  of  Speed,  216  111.  23,  108  Am.  St.  Eep.  189,  74 
N.  E.  809,  affirmed  in  203  U.  S.  553,  27  Sup.  Ct.  Eep.  171,  51  L.  ed. 
314;  Humphreys  v.  State,  70  Ohio  St.  67,  101  Am.  St.  Eep.  8SS,  70 
N.  E.  957,  65  L.  E.  A.  776. 

h.  Exemption  of  Estates  of  Limited  Value. — Most,  if  not  all,  in- 
heritance tax  laws  exempt  from  their  operation  estates  below  a  cer- 
tain value.  There  is  no  constitutional  objection  to  this  form  of 
iu(_(juality;  tlie  validity  of  the  statutes  creating  such  exemption  haa 
b'-cu  recognized  repeatedly:  Estate  of  Wilmerding,  117  Cal.  281,  49 
Pac.  1^1;  Estate  of  Stanford,  120  Cal.  112,  54  Pac.  259,  58  Pac.  462, 
45  L.  E.  A.  7SSj  Estate  of  Magues,  32  Colo.  527,  77  Pae.  853;  Appeal 
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of  Nottloton,  76  Conn.  235,  56  Atl.  565;  Ferry  v.  Canipboll,  110  Iowa, 
290,  81  S.  \V.  604,  50  L.  R.  A.  92;  State  v.  Hamlin,  86  Mc.  495,  41 
Am.  St.  Kep.  569,  30  Atl.  76,  25  L.  R.  A,  632;  Minot  v.  Winthrop, 
162  Mass.  113,  38  N.  E.  512,  26  L.  R.  A.  259;  I'nion  Trust  Co.  v. 
Wayne  Probate  Ju(lt,'e,  125  Mich.  487,  84  N.  W.  1101;  Golstiiorpe  v. 
Furnell.  2(1  Mont.  299,  51  Pac.  267,  39  L.  R.  A.  170;  Pullen  v.  Com- 
missioners of  Wake  Co.,  66  N.  C.  361;  State  v.  Guilbcrt,  70  Oiiio  St. 
229,  71  X.  E.  636;  State  v.  Alston,  94  Tenn.  674,  30  S.  W.  750,  2S 
L.  R.  A.  178;  Estate  of  Uickok,  78  Vt.  259,  62  Atl.  724;  Stale  v. 
Clark,  30  Wash.  439,  71  Pac.  20;  High  v.  Coyne,  93  Fed.  450.  See, 
how(  ver.  Black  v.  State,  113  Wis.  205,  90  Am.  St.  Rop.  853,  89  N. 
\V.  522. 

i.  Exemption  of  Charities. — The  exemption  from  inheritance  taxa- 
tion of  gifts  to  charitable,  educational,  or  religious  institutions,  while 
perhaps  of  doubtful  exi;c(lioncy,  is  a  matter  committed  to  the  discre- 
tion of  the  legislature;  and  all,  or  nearly  all,  of  the  American  stat- 
utes contain  this  exemption,  and  their  constitutionality  has  not,  it  is 
believed,  ever  been  denied.  The  Missouri  statute,  imposing  a  col- 
lateral inheritance  tax,  but  exempting  bequests  for  charities  without 
limiting  the  amount  thereof,  does  not  violate  the  provisions  of  the 
constitution  of  that  state  which  prohibits  laws  exempting  property 
held  for  charitable  purposes  from  taxation  in  excess  of  a  specified 
amount,  for  an  inheritance  tax  is  not  a  tax  on  property:  State  v. 
Henderson,  160  Mo.  190,  00  S.  W.  1093. 

j.  Progressive  Rate  of  Taxation. — The  progressive  theory  of  in- 
heritance taxation,  whereby  the  tax  rate  is  made  to  increase  with  the 
value  of  the  estate  transmitted,  has  come  into  es|)ecial  prominence 
since  its  adoption  by  Great  Britain  in  the  finance  act  of  1894.  In 
some  of  the  American  states  the  progressive  rate  is  ajiplied  to  both 
di'.'cct  and  collateral  heirs,  while  in  otiiers  it  is  ajiiilied  only  to  dis- 
tant rrhttives  and  strangers.  Although  this  system  of  taxation  results 
in  a  nieasuie  of  inecpiality,  it  is  supported  by  the  authorities  gen- 
ei'ally.  and  is  not  repugnant  to  constitutional  principles.  Authority 
to  make  t!ie  tax  j)rogressive  in  accordance  with  the  si/.e  of  the  estate 
is  leased  upon  the  wholesome  doctrine  that  the  ability  to  ]iay  is  the 
liLie  basis  of  all  taxation:  Estate  of  Magnes.  32  Colo.  527.  77  Pac. 
S5,'J;  Appeal  of  Nettleton,  76  Conn.  235,  56  Atl.  5G5;  Koclursperger 
V.  Drake.  167  111.  122.  47  N.  E.  321,  41  L.  R.  A.  446;  Union  Trust  Co. 
v.  Purree.  125  Mich.  487,  84  X.  W.  1101;  State  v.  Bazille,  97  :^linn. 
11.  Ka;  X.  W.  93,  6  L.  R.  A.,  X.  S.,  732;  State  v.  Henderson,  IGO  Mo. 
190,  60  S.  W.  1093;  State  v.  Vinsonhalcr,  74  X'eb.  675,  Ida  X.  W. 
4  72;  Morris'  Estate.  138  X.  C.  259,  50  S.  E.  6S2;  .State  v.  Clark,  30 
Wasli.  4:V.i.  71  I'ac.  20;  X'unnemacher  v.  State,  129  Wis.  190.  ISU  X'.  W. 
627.  9  E.  E.  A.,  X.  S.,  121.  When  tlie  vali.lity  ol'  a  progressive  tax  iai- 
jmsed  by  federal  government  was  cli;il!r..-id  in  Knowlton  v.  ^loore, 
17S  U.  S.  41,  20  Sup.  Ct.  Rep.  747,  44  L.  ed.  969,  the  sui>renie  court 
oliservcd:  "The  review  which  we  have  made  exhibits  the  fact  that 
taxes  imposed  with  reference  to  the  ability  of  the  person  upon  whom 
the    burueu   is   placed   to    bear    the    same    have    been   levied   from    the 
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foundation  of  the  government.  So,  also,  some  authoritative  thinkers 
and  a  number  of  economic  writers  contend  that  a  progressive  tax  is 
more  just  and  equal  than  a  proportional  one.  In  the  absence  of  con- 
stitutional limitation,  the  question  whether  it  is  or  is  not  is  legislative 
and  not  judicial.  The  grave  consequences  which  it  is  asserted  must 
arise  in  the  future,  if  the  right  to  levy  a  progressive  tax  be  recog- 
nized, involves  in  its  ultimate  aspect  the  mere  assertion  that  free  and 
representative  government  is  a  failure,  and  that  the  grossest  abuses 
of  power  are  foreshadowed  unless  the  courts  usurp  a  purely  legislative 
function.  If  a  case  should  ever  arise  where  an  arbitrary  and  con- 
fiscatory exaction  is  imposed  bearing  the  guise  of  a  progressive  or 
any  other  form  of  tax,  it  will  be  time  enough  to  consider  whether  the 
judicial  power  can  afford  a  remedy  by  applying  inherent  and  funda- 
mental principles  for  the  protection  of  the  individual,  even  though 
there  be  no  express  authority  in  the  constitution  to  do  so.  That  the 
law  which  we  have  construed  affords  no  ground  for  the  contention 
that  the  tax  imposed  is  arbitrary  and  confiscatory  is  obvious." 

III.     Conslaniction  and  Interpretation  of  Inheritance  Tax  Laws. 

a.  Strict  or  Liberal  Construction  of  Statute. — It  would  seem  clear 
that  inheritance  tax  statutes  should  be  given  a  reasonable  and  liberal 
interpretation  with  a  view  to  effectuate  the  intention  of  the  legisla- 
ture; and  some  courts  liave  so  expressed  themselves:  State  v.  Bazille, 
97  Minn.  11,  lOG  X.  W.  93,  6  L.  E.  A.,  N.  S.,  732;  State  v.  Vance,  97 
Minn.  532,  106  N.  W.  98;  Estate  of  Gordon,  186  N.  Y.  471,  79  N.  E. 
722,  10  L.  R.  A.,  N.  S.,  1089.  Numerous  authorities  have,  however, 
without  putting  forth  any  reason  therefor,  asserted  that  such  laws 
should  be  construed  strictly  against  the  government  and  liberally  in  fa- 
vor of  the  taxpayer;  that  the  government  is  bound  to  express  its  inten- 
tion to  tax  in  clear  and  unambiguous  language;  and  tliat  in  ease  of 
doubt  or  ambiguity  arising  on  the  terms  of  the  statute,  every  intend- 
ment is  indulged  against  the  taxing  power:  People  v.  Koenig,  37  Colo. 
283,  85  Pae.  1129;  Matter  of  Stewart,  131  N.  Y.  274,  30  N.  E.  184.  14  L. 
K.  A.  830;  Estate  of  Harbeck,  161  N.  Y.  211,  55  X.  E.  850;  Estate  of 
Kimberly,  27  App.  Div.  470,  50  N.  Y.  Supp.  586;  Estate  of  Kerr, 
159  Pa.  512,  28  Atl.  354;  Eidman  v.  Martinez,  184  U.  S.  578,  22  Sup. 
Ct.  Eep.  515,  46  L.  ed.  697;  Disston  v.  MeCIain,  147  Fed.  114,  77 
C.  C.  A.  340;  Lynch  v.  Union  Trust  Co.,  164  Fed.   161. 

Put  whatever  the  courts  may  liave  said  on  this  question,  they  have, 
in  fact,  generally  given  inheritance  tax  statutes  a  liberal  construction 
in  favor  of  the  government  by  subjecting  to  taxation  every  transfer 
that  could  reasonably  be  brought  within  tlie  purview  of  the  law.  as 
the  der-isions  will  hereinafter  abundantly  attest.  Said  the  Xew  York 
court  of  appeals  in  Estate  of  Gordon,  186  N.  Y.  471,  79  X.  E.  722, 
10  L.  R.  A.  1089:  "It  was  undoubtedly  the  intent  of  the  legislature 
that  tlie  statute  under  consideration  should  be  liberally  eonstrued, 
to  the  end  of  taxing  the  transfer  of  all  property  whieli  fairly  and 
rerisonnlily  could  bo  regarded  as  subject  to  the  same,  and  this  court 
has    uuoiiuivocally    placed   itself   upon   record   in   favor    of    construing 
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the  statute  in  the  ligiit  of  such  intent."  This  language  correctly  re- 
flects the  attitude  of  the  New  York  courts  and  legislature  on  this 
question,  for  it  seems  to  have  been  the  policy  of  that  state  to  exert  its 
taxing  power  over  inheritance  to  the  utmost  and  to  allow  no  trans- 
fers to  escape  the  imposition  of  a  tax  unless  the  statute  clearly 
exempts  them.  Some  courts  have  said  that  the  rule  of  strict  inter- 
pretation should  be  applied  to  exemptions  as  well  as  to  impositiong 
(Estate  of  Bull,  153  Cal.  715,  96  Pac.  3C6;  English  v.  Crensiiaw,  120 
Tenn.  531,  ante,  p.  1025,  110  S.  W.  210),  which  in  effect  is  simply  giv- 
ing the  general  inheritance  tax  statute  a  liberal  interpretation  in 
favor  of  the  state. 

b.  Law  Governing  Tax — Retrospective  Operation. — The  rights  and 
obligations  of  all  parties  in  regard  to  the  payment  of  an  inheritance 
tax  arc  ordinarily  determinable  as  of  the  time  of  the  death  of  the 
decedent.  The  statute  imposing  the  tax  usually  has  no  retrospective 
operation,  and  does  not  apply  to  estates  in  course  of  settlement  or  to 
jiroperty  that  has  vested  in  the  beneficiaries  at  the  time  the  law  goes 
into  effect:  Estate  of  Woodward,  153  Cal.  39,  94  Pac.  242;  Gilbertson 
v.  Ballard,  125  Iowa,  420,  101  N.  W.  108;  Winn  v,  Schenk,  33  Ky. 
Law  Kep.  615,  110  S.  W.  827;  Succession  of  Deyraud  (La.),  9  Bob. 
337;  Succession  of  Becker,  118  La.  1056,  43  South.  701;  Succession 
of  Westfeldt,  122  La.  836,  48  South.  281;  Howe  v.  Howe,  179  Mass. 
546,  61  N.  E.  225,  55  L,  E.  A.  626;  McCurdy  v.  McCurdy,  197  Mass. 
2  IS,  83  N.  E.  881;  State  v.  Probate  Court  of  Washington  County, 
102  Minn.  268,  113  N.  W.  888;  Carter  v.  Whitcomb,  74  N.  H.  482,  69 
Atl.  779,  17  L.  E.  A.,  N.  S.,  733;  Estate  of  Ilartman,  70  N.  J.  Eq. 
664,  62  Atl.  560;  Matter  of  Pell,  171  N.  Y.  48,  89  Am.  St.  Eep.  791, 
63  N.  E.  789,  57  L.  E.  A.  540;  Matter  of  Lansing,  182  N.  Y.  238,  74 
N.  E.  8^2;  Estate  of  Eamsdill,  190  N.  Y.  492,  83  N.  E.  584,  18  L.  E. 
A.,  N.  S.,  946;  In  re  Forsyth,  10  Misc.  Eep.  477,  32  N.  Y,  Supp.  175; 
Pennsylvania  Co.  for  Ins.  etc.  v.  McLain,  105  Fed.  367,  affirmed  in 
lUS  Fed.  618.  It  has  been  held  that  a  statute  imposing  a  collateral 
inheritauce  tax  does  not  apply  to  property  devised  by  one  who  dies 
before  the  statute  takes  efl'ect,  but  whose  will  is  not  tiled  for  pro- 
bate until  after  that  time:  In  re  Collateral  Inheritance  Tax,  88  Me. 
5S7,  34  Atl.  530;  and  that  personal  property  of  a  nonresident  who 
dies  before  the  tax  law  becomes  operative  is  not  subject  thereto, 
although  the  property  remains  within  the  state  until  after  that  time: 
Estate-  of  Petit,  65  App.  Div.  30,  72  N.  Y.  Supp.  469,  affirmed  in  171 
N,  Y.  6.-14,  63  N.  E.  1121. 

An  estate  which  has  vested  before  the  enactment  of  transfer  tax 
statutes  is  not  subject  to  the  tax:  In  re  Haggerty,  112  N.  Y.  Supp. 
1017,  128  App.  Div.  479;  affirmed  in  194  N.  Y.  550,  87  N.  E.  1120; 
Commonwealth  v.  Stoll  (Ky.),  114  S.  W.  279.  Indeed,  a  statute  im- 
posing a  succession  or  transfer  tax  upon  estates  which  vested  prior  to 
its  enactment  has  been  declared  unconstitutional,  as  diminishing  the 
value  of  vested  estates,  impairing  the  obligation  of  contract,  and 
taking  private  property  for  public  use  without  compensation:  Matter 
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of  Pell,  171  N.  Y.  48,  89  Am.  St.  Rep.  791,  63  N.  E.  789,  57  L.  R.  A. 
540. 

It  may  seem  that  after  the  title  to  the  property  has  vested  in  heirs 
or  devisees  upon  the  death  of  their  ancestors  free  from  any  inheritance 
tax,  that  an  attempt  by  the  legislature  thereafter  to  impose  such  a 
tax  would  be  opposed  to  constitutional  principles.  And  yet  if  the  im- 
position of  an  inheritance  tax  is  regarded  simply  as  an  incident  to 
the  administration  of  estates,  it  would  seem  clear  that  the  legislature 
has  authority  to  put  in  operation  such  a  tax  after  the  death  of  the 
decedent  but  before  the  estate  is  distributed.  In  fact,  it  has  been 
held  that  an  inheritance  tax  can  be  imposed  pending  the  settlement 
of  estates  and  prior  to  delivery  to  the  distributees,  without  inter- 
fering with  vested  rights  or  violating  the  rule  of  due  process  of  law: 
Succession  of  Levy,  115  La.  377,  39  South.  37,  8  L.  R.  A.,  N.  S.,  1180, 
afrirmed  in  Cahen  v.  Brewster,  203  U.  S.  543,  27  Sup.  Ct.  Rep.  174,  51 
L.  ed.  313;  Succession  of  Stauffer,  119  La.  66,  43  South.  928;  Gels- 
thorpe  V.  Furnell,  20  Mont.  299,  51  Pac.  267,  39  L.  R.  A.  170;  Estate 
of  Vanderbilt,  50  App.  Div.  246,  63  N.  Y.  Supp.  1079,  affirmed  in 
103  N.  Y.  597,  57  N.  E.  1127;  Estate  of  Short,  16  Pa.  63;  Estate  of 
Howard,  80  Vt.  489,  68  Atl.  513.  The  Iowa  court  admits  that  this 
is  true  in  regard  to  personal  property,  but  doubts  whether  it  can  be 
applied  to  real  estate,  under  the  common-law  notion,  still  prevalent 
in  some  jurisdictions,  tliat  real  property  vests  in  the  heirs  instantly 
on  the  death  of  the  ancestor,  while  personal  property  is  held  in  abey- 
ance in  the  hands  of  the  executor  or  administrator:  Ferry  v.  Camp- 
bell, 110  Iowa,  290,  81  N.  W.  604,  50  L.  R.  A.  92;  Herriott  v.  Potter, 
115  Iowa,  648,  89  N.  W.  91. 

Said  the  supreme  court  of  the  United  States  in  Cahen  v.  Brewster, 
203  U.  S.  543,  27  Sup.  Ct.  Rep.  174,  51  L.  ed.  313:  "The  tax  was  de- 
fined in  the  Perkins  case,  163  U.  S.  625,  16  Sup.  Ct.  Rep.  1073,  41  L. 
ed.  287,  to  be  'not  a  tax  upon  the  property  itself,  but  upon  its  trans- 
mission by  will  or  dissent';  and  in  the  Magoun  case,  170  U.  S.  283, 
18  Sup.  Ct.  Rep.  594,  42  L.  ed.  1037,  'not  one  on  property,  but  one 
on  the  succession.'  In  Knowlton  v.  Moore,  178  U.  S.  41,  20  Sup.  Ct. 
Rep.  747,  44  L.  ed.  969,  it  was  said  that  such  taxes  'rest  in  their 
essence  upon  the  principle  that  death  is  the  generating  source  from 
which  tlie  particular  taxing  power  takes  its  being,  and  that  it  is 
the  power  to  transmit,  or  the  transmission  from  the  dead  to  the  living, 
on  which  such  taxes  are  more  immediately  rested.'  But  these  defini- 
tions were  intended  only  to  distinguish  the  tax  from  one  on  property, 
and  it  was  not  intended  to  be  decided  that  the  tax  must  attach  at 
the  instant  of  the  death  of  a  testator  or  intestate.  In  otlier  words, 
we  defined  the  nature  of  the  tax;  we  did  not  proscribe  the  time  of 
its  imposition.  To  have  done  the  latter  would  have  been  to  prescribe 
a  rule  of  succession  of  estates,  and  usurp  a  power  we  did  not  and  do 
not  ]ios?css.  There  is  nothing,  therefore,  in  tliose  cases  which  restrains 
the  )>ower  of  tlie  state  as  to  the  time  of  the  imposition  of  the  tax. 
It  may  seleft  the  moment  of  death,  or  it  may  exercise  its  power  dur- 
ing any  of  the  time  it  liolds  the  property  from  the  legatee.     'It  is  not,' 
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•we  said  in  the  Perkins  case,  163  U.  S.  625,  16  Sup.  Ct.  Rep.  1073,  41 
L.  ed.  287,  'until  it  has  yielded  its  contribution  to  the  state  that  it 
becomes  the  property  of  the  legatee':  See,  also,  Carpenter  v.  Penn- 
sylvania, 17  How.  456,  15  L.  ed.  127";  Cahen  v.  Brewster,  203  U.  S. 
552,  27  Kup.  Ct.  Rep.  174,  51  L.  ed.  313.  This  decision  was  rendered 
of  the  statute  of  Louisiana,  and  under  the  law  of  that  state  the  lega- 
cies in  question  ])assed  to  the  legatees  iqion  the  death  of  the  testator. 

c.  Law  Govcruing  Estates  in  Remainder. — Estates  in  re  inaindtr 
are  taxable  as  of  the  time  of  the  death  of  the  donor,  notwit listaud- 
iug  the  actual  possession  or  enjoyment  by  the  beneficiary  is  postponed 
until  the  expiration  of  the  life  estate  and  may  perhaps  fail  entirely; 
and  if  there  is  no  statute  imposing  a  tux  at  the  time  of  such  death, 
the  transfer  is  immune  from  taxation:  Miller  v.  McLaughlin,  141 
:\rich.  425,  104  N.  W.  777;  Estate  of  Pell,  171  N.  Y.  48,  89  Am.  St. 
Rep.  791,  63  N.  E.  789,  57  L.  R.  A.  540;  Estate  of  Langdon,  11  App. 
Div.  220,  43  N.  Y.  Supp.  419;  Estate  of  Craig,  97  App.  Div.  289,  89 
N.  Y.  Supp.  971;  Estate  of  Backhouse,  110  App.  Div.  737,  9G  N.  Y. 
Supp.  4f)6.  "It  is  now  well  settled  that  the  tax  is  upon  the  transfer 
of  the  property,  upon  the  riglit  of  succession,  not  upon  the  pro]>Grty 
itself;  that  'transfer'  means  the  passing  of  property,  or  of  any  inter- 
est therein,  in  possession  or  enjoyment,  present  or  future,  without 
regard  to  whetlier  the  actual  possession  and  enjoyment  follows  im- 
mediately or  comes  at  some  future  time;  that  where  a  vested,  though 
defeasible,  interest  in  remainder  passes  under  a  will  to  the  remainder- 
man on  the  testator's  death,  thougli  the  possession  docs  not  pass  un- 
til the  death  of  tlie  life  tenant,  the  transfer  or  succt  ssion  is  referred 
to  tlie  time  of  the  death  of  the  testator,  and  if  tliat  oci-urred  prior 
to  the  enactment  of  the  act  taxing  transfers  of  pro]iorty,  the  remainder 
is  not  taxable":  Estate  of  Hitchens,  43  :Misc.  Eep.  4^.1,  S9  X.  Y. 
Supp.  472,  citing  Matter  of  Seaman,  147  N.  Y.  GO,  II  N.  E.  401;  Mat- 
ter of  Stewart,  131  N.  Y.  271,  30  N.  E.  184,  14  L.  R.  A.  836;  ^IsLUer 
of  Curtis,  142  N.  Y.  219.  30  X.  E.  887;  Matter  of  Langdon,  153  N. 
Y.  6,  4G  X.  E.  1034. 

d.  Law  Governing  Powers  of  Appointment. — The  application  of  in- 
heritar.ce  taxation  to  powi-rs  of  ap[)uintment  is  aitendcd  with  no  small 
ditriculty,  especially  in  the  matter  of  determining  what  law.  in  ]iuin' 
of  tini(\  shall  control.  Un<ler  tlie  Xew  York  statute  tlie  property  i- 
not  taxed,  nor  is  the  original  transfer,  but  the  particular  transfer 
through  the  exercise  of  the  jiower.  Said  the  court  of  apiioals  iu  Ins- 
tate of  Delano,  176  N.  Y.  4SG,  68  X.  E.  871,  G4  L.  K.  A.  27'J:  "Tlie 
statute  applies  to  all  powers  alike,  without  distinction  on  ai-count  oi 
the  method  of  creation  or  the  date  of  creation,  and  provi.ies  that  the 
exercise  of  the  jiower  shall  be  deemed  a  taxaldo  transfi-r  of  the  prop- 
erty atlected,  the  same  as  if  it  had  brlougtd  ;tb<nlut(  ly  to  tlie  donee 
of  the  power  and  had  bt>en  bequeathed  or  di aImmI  by  such  uoneo. 
As  we  said  through  Judge  Cullen  in  th(>  Dows  case.  ](37  X.  Y.  227,  SS 
Am.  St.  Rep.  508,  GO  X.  E.  439,  52  L.  11.  A.  433:  'Whatever  be  the 
technical  source  of  title  of  a  grantee  under  a  power  of  appointnu  lU.  it 
cannot  be  denied  that,  in  rudily  and  substance,  it  is  the  execution  of 
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The  power  that  gives  to  the  grantee  the  property  passing  under  it.' 
....  No  tax  is  laid  on  the  power,  or  on  the  property,  or  on  the  origi- 
nal disposition  by  deed,  but  simply  upon  the  exercise  of  the  power 
by  will,  as  an  effective  transfer  for  the  purposes  of  the  act.  If  the 
power  had  been  exercised  by  deed,  a  different  question  would  have 
arisen,  but  it  was  exercised  by  will,  and  owing  to  the  full  and  com- 
plete control  by  the  legislature  of  the  making,  the  form  and  the 
substance  of  wills,  it  can  impose  a  charge  or  tax  for  doing  anything 
by  will.  It  is  quite  immaterial  that  there  was  no  statute  imposing  a 
succession  tax  of  any  kind  in  force  when  the  original  disposition  of 
the  property  was  made  and  the  power  was  created.  That  transfer  is 
not  taxed,  and  the  statute  makes  no  effort  to  reach  it.  It  is  the  prac- 
tical transfer  through  the  exercise  of  the  power  by  will  that  is  taxed 
and  nothing  else.  The  right  of  the  legislature  to  impose  a  tax  on  the 
privilege  of  exercising  a  power  by  will  is  not  affected  by  the  fact 
that  no  such  tax  was  imposed  when  the  power  was  created":  Estate 
of  Delano,  176  N.  Y.  486,  68  N.  E.  871,  64  L.  R.  A.  279.  Other  New 
York  cases  bearing  on  this  question  are:  Estate  of  Prime,  136  N. 
Y.  347,  32  N.  £.  1091,  18  L.  K.  A.  713;  Estate  of  Sloane,  154  N.  Y. 
109,  47  N.  E.  978;  Estate  of  Lansing,  182  N.  Y.  238,  74  N.  E.  882; 
Estate  of  Cooksey,  182  N.  Y.  92,  74  N.  E.  SSO;  Estate  of  Vanderbilt, 
50  App.  Div.  246,  63  N.  Y.  Supp.  1079,  order  affirmed  in  163  N.  Y. 
597,  57  N.  E.  1127;  Estate  of  Ilosack.  39  Misc.  Ecp.  130,  78  N.  Y. 
Supp.  983;  Estate  of  Kidd,  115  App.  Div.  205,  100  N.  Y.  Supp.  917, 
order  reversed  in  188  N.  Y.  274,  80  N.  E.  924;  Estate  of  Eiplcy,  122 
App.  Div.  419,  106  N.  Y.  Supp.  844,  order  affirmed  in  84  N.  E.  574. 

According  to  In  re  Harbeck's  Will,  161  N.  Y.  211,  55  N.  E.  850. 
where  one  wills  property  in  trust  for  life,  with  power  in  the  cestui 
que  trust  to  dispose  of  it  at  her  death,  her  appointees  take  by  virtue 
of  tlie  original  will,  and  therefore  a  transfer  tax  law  enacted  after 
t!ie  death  of  the  testator,  but  before  the  exercise  of  the  power,  is  not 
enforceable  against  the  fund.  But  where  by  a  will  which  took  effect 
while  tlie  provisions  of  the  New  Jersey  collateral  inheritance  tax  act 
of  1893  were  in  force,  a  testator  created  a  fund  the  income  of  which 
was  payable  to  a  sister  for  life,  with  the  power  of  appointment  of 
tlie  principal  by  her  will;  and  by  her  will,  which  took  effect  in  1895, 
the  life  beneficiary  appointed  the  principal  to  be  paid  to  her  husband, 
who  survived  lior,  it  was  held  that  the  interest  of  the  huslvand  must 
be  considered  as  liaving  boon  acquired  as  of  the  time  the  instru- 
ment creating  the  power  of  appointment  took  effect,  and  that  such 
interest  was  taxable  under  the  provisions  of  the  act  of  ]S'.i;i.  and 
could  be  appraised  by  an  appraiser  appointed  by  a  surrogate,  when 
it  became  vested  by  the  will  of  tlie  donee  of  the  power:  iioyt  v.  Han- 
cock, 65  N.  J.  Eq.  688,  55  Atl.  1004. 

e.  Amendatory  Acts. — Since  inheritance  taxation  is  governed  by 
the  statute  in  force  at  the  time  of  the  i,leath  of  the  dccodi'ut,  amenda- 
tory acts  adopted  after  the  death  have  no  operation  on  pending  ad- 
ininist  rntioii  and  no  retros]iective  effect  unless  the  legislature  clearly 
so    intended,    but    the    riyhts    of    the    parties    are    determined    by    the 
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statute  as  it  stood  at  tlie  date  of  the  death:  State  v.  Switzler,  143 
Mo.  287,  65  Am.  St.  Kep.  653,  4.5  S.  W.  24.5,  40  L.  R.  A.  280;  Carter 
V.  Whitcomb,  74  N.  II.  482,  69  Atl.  779,  17  L.  R.  A.,  N.  S.,  733;  Estate 
of  Graves,  34  Misc.  Rep.  677,  70  N.  Y.  Supp.  727,  order  reversed  in 
72  N,  Y.  Supp.  815;  Estate  of  Brooks,  6  Dem.  Sur.  165.  Hence, 
where  gifts  to  charitable  institutions  are  subject  to  taxation  at  tho 
time  of  the  testator's  deatii,  tliey  are  not  relieved  from  the  burilen 
by  a  subsequent  amendment  to  the  itatute  exempting  such  gifts,  not- 
witiistanding  the  act  talces  effect  before  the  will  is  probated:  Provi- 
dent Hospital  &  Training  School  Assn.  v.  People,  198  HI.  495,  64 
N.  E.  1031;  Connell  v.  Crosby,  210  HI.  380,  71  N.  E.  350;  Sherrell  v. 
Christ  Church,  121  N.  Y.  701,  25  N.  E.  50.  Indeed,  it  has  been  held 
that  where  the  right  of  the  state  to  a  tax  has  become  vested  upon 
the  death  of  the  owner  of  the  property,  an  amendatory  statute  pur- 
porting to  act  retrospectively  so  as  to  make  certain  exemptions  vio- 
lates the  constitutional  provisions  that  the  legislature  sliall  not 
authorize  any  gift  of  public  property:  Estate  of  Stanford,  126  Cal. 
112,  54  Pac.  259,  58  Pac.  462,  45  L.  R.  A.  788. 

f.  Curative  Act. — Where  an  inheritance  tax  law  is  inefFectual  at 
the  time  of  the  death  of  a  testator,  because  in  certain  particulars  un- 
constitutional, the  legislature  may,  before  the  distribution  of  the 
estate,  cure  the  defects  in  the  original  slatnte  by  an  amendatory  act, 
and  subject  to  taxation  the  property  still  under  the  control  of  the 
probate  court:  Montgomery  v.  Gilbertson,  134  Iowa,  291,  111  N.  W. 
964,  10  L.  E.  A.,  N.  S.,  9S6. 

g.  Repeal  and  Re-enactment  of  Statute. — Repeals  of  inheritance  tax 
laws  by  implication,  like  repeals  of  other  revenue  acts,  are  not  favore<l: 
Zickler  v.  Union  Bank  &  Trust  Co.,  104  Tenn.  277,  57  S.  W.  341.  And 
where  there  is  an  exjiress  repeal  of  a  statute,  and  at  the  same  time 
a  re-enactment  of  a  portion  of  its  provisions,  the  re-enaetnient  neutra- 
lizes the  re[ieal,  in  so  far  as  the  old  law  is  continued  in  force,  and 
the  part  of  the  old  law  re-enacted  operat'^s  witliuut  interruption: 
Estate  of  Martin.  153  Cal.  225,  94  Pac.  1053.  The  right  of  the  state 
to  a  tax  becomes  vested  immediately  on  the  death  of  the  decedent, 
and  thereafter  it  is  not,  and  indeed  cannot  be,  devested  or  affected  by 
the  rei't-al  of  the  statute:  Trippctt  v.  State,  149  Cal.  521,  86  Pac. 
10S4,  S  L.  R.  A.,  N.  S.,  1210;  Estate  of  Martin.  153  Cal.  225.  94  Pac 
1053;  Arnaud's  Heirs  v.  His  Executor,  3  La.  336;  Succi  s-ion  of  Prit- 
chard.  118  Ea.  8S3,  43  South.  537;  and  tlie  estate  caiiiiot  lie  dis- 
triliiiicd  to  the  heirs  without  the  tax  being  paid:  Estate  of  Eander, 
6  (ill.  Ap]i.  744.  93  Pac.  2u2. 

The  efVect  of  the  repeal  of  certain  jirovi?ions  of  tlie  Xr«-  York 
statutes  will  be  found  considered  in  Matter  of  Priiiif,  ]::u  X.  Y.  3-17, 
32  N.  E.  ]()91,  IS  L.  R.  A.  713,  affirming  G4  Hun,  5U.  1^  N.  V.  Sn|M.. 
603;  Estate  of  Jones,  54  ]\risc.  Rep.  2i'2.  105  X.  Y.  Supi..  '.^''.-J:  Matter 
of  Arnctt.  49  Hun,  599,  2  X.  V.  Supp.  42S:  K-ti^e  of  M-u^-c.  '.ti  Ilun, 
162.  35  X.  Y.  Supp.  ~<-2;  and  tho  n';  itil  of  tiic  ^'i;u'':lia  statire  in 
Eyre  v.  .Ta^^ob,  14  Graft.  422.  73  Am.  Dec.  3G7;  Fux's  A^inirs.  v.  Com- 
Am.  .Si.  Rep.,  Vol.  127—67 
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monwealth,  16  Graft.  1.  The  Ohio  statute  repealing  the  inheritance 
tax  and  excepting  from  the  repeal  estates  wherein  the  inventory  had 
been  filed  at  the  date  of  the  passage  of  the  act,  was  not  affected  by 
section  79  of  the  Ttejised  Statutes  of  1906,  providing  that  a  repeal 
shall  not  affect  pending  actions  or  proceedings,  and  the  right  to  collect 
such  tax  was  terminated  when  the  act  took  effect:  Friend  v.  Levy, 
76  Ohio  St.  26,  80  N.  E.  1036.  "Where  no  succession  tax  provided  for 
by  the  act  of  Congress,  June  13,  1898,  was  due  or  a  lien  on  property 
when  the  act  was  repealed,  the  tax  to  which  the  estate  would  other- 
wise have  been  subject  was  not  "imposed"  at  the  date  of  the  repeal 
within  the  saving  clause  of  the  repealing  act,  providing  that  taxes 
previously  imposed  should  not  be  affected  by  the  repeal:  Tilghman 
v.  Eidman,  131  Fed.  651.  Section  20  of  the  collateral  inheritance 
tax  law  of  California,  giving  the  county  treasurer  a  commission  on 
all  sums  collected  thereunder  in  addition  to  his  salary,  though  not 
entirely  repealed,  has  been  so  modified  by  the  county  government  acts 
of  1893  and  1897  that  the  commissions  cannot  be  received  by  him 
individually  to  his  own  use,  but  must  be  paid  into  the  county  treas- 
ury:  San  Diego  County  v.  Schwartz,  145  Cal.  49,  78  Pac.  231. 

IV.  Property  and  Transfers  Subject  to  Taxation, 
a.  Exemption  of  Certain  Transfers  and  Properties. — Perhaps  all  in- 
heritance tax  statutes  exempt  certain  transfers,  properties  or  jiersons 
from  their  operation.  Thus,  transmissions  of  estates  of  limited  value 
are  usually  free  from  taxation;  and  in  many  jurisdictions,  lineal  de- 
scendants, if  not  entirely  exempt,  are  given  a  preference  over  collateral 
relatives.  Transfers  to  educational  and  charitable  institutions  are 
also  usually  exempt;  but  inheritance  taxation  would  be  simplified 
and  made  more  effectual  if  this  exemption  were  abolished,  and  a 
tendency  in  that  direction  is  discoverable.  In  Kentucky,  no  exemp- 
tion exists  in  favor  of  charitable,  religious  or  educational  institutions: 
Leavell's  Admr.  v.  Arnold  (Ky.),  115  S.  W.  232.  And  in  New  York, 
the  statute  was  amended  in  1900  so  that  corporations  organized  ex- 
clusively for  educational  purposes  can  no  longer  claim  exemption  from 
the  transfer  net:  Estate  of  Crouse,  34  Misc.  Eep.  670,  70  N.  Y.  Supp. 
731,  where  the  court  remarks:  "The  present  laws  relating  to  taxable 
transfers  are  a  compilation  and  revision  of  fiifteen  years  of  legislation 
upon  the  subject,  beginning  with  the  collateral  inheritance  tax  art  of 
1S85.  Its  development  has  been,  to  a  great  extent,  in  the  form  of 
amendments  seeking  to  enlarge  the  field  of  taxation,  and  to  break 
down  the.  barriers  which  separated  the  exempt  from  the  nonexempt. 
.Judicial  decisions  tending  to  limit  the  scope  of  the  law  have  been 
closely  followed  by  new  legislation  abolishing  tlie  exemptions  declared 
by  tlie  courts  to  exist.  The  constant  effort  scrms  to  have  been  to 
bring  more  persons  and  more  projierty  within  the  operation  of  the 
law."  Charitable  and  educational  institutions  outside  the  state  are 
by  some  statutes  denied  the  exemption  accorded  to  domestic  in-^titu- 
t'di's.  ;uid  this  violates  no  constitutional  princijde:  Estate  of  Speed, 
21G  111.  23,  108  Am,  St.  Eep.  189,  74  N.  E.  809,  affirmed  in  203  U.  S. 
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553,  27  Sup.  Ct.  "Rep.  171,  51  L.  c<l.  314;  Estate  of  Landis  (N.  .T.), 
56  Atl.  1039;  irumphre^s  v.  Stato,  70  Ohio  St.  G7,  101  Am.  St.  Rep. 
888,  70  N.  E.  957,  (io  L.  E.  A.  776. 

The  pxoniption  of  transfers  from  inheritance  taxation  is  of  itself 
a  subject  of  no  incaiisiderable  magnitude,  and  hence  will  not  here  be 
considered  further  than  to  state  that  such  exemption,  to  be  available, 
must  positively  appear,  and  no  implication  will  arise  that  r.ny  sixcic.i 
of  property  or  subjects  of  taxation  was  intended  by  the  legislature 
to  be  excluded  if  it  comes  within  the  fair  purview  of  the  statute.  The 
rule  of  strict  interpretation  is  applied  against  exemptions:  Estate 
of  Bull,  153  Cal.  715,  90  Pac.  360;  English  v.  Crenshaw,  120  Tonn. 
531.  ante,  p.  1025,  110  S.  W.  210.  And  the  general  tendency  of  tlie 
legislature  and  the  courts  seems  to  be  to  bring  more  and  more  per- 
sons and  property  within  the  operation  of  the  inheritance  tax:  Estate 
of  Crouse,  34  Misc.  Rep.  670,  70  N.  Y.  Supp.  731. 

b.  Property  and  Transfers  Subject  to  Tax,  in  General. — Save  for 
the  exemptions  alluded  to  in  the  preceding  paragraphs,  inheritance 
tax  statutes  are  usually  comprehensive  in  their  scope  and  made  to 
include  all  property  within  the  jurisdiction  of  the  taxing  power: 
Morrow  v.  Durant  (Iowa),  118  N.  W.  7S1;  Hooper  v.  Shaw,  17G  Mass. 
190,  57  N.  E.  361;  Howe  v.  Howe,  179  Mass.  546,  61  N.  E.  225,  55 
L.  R.  A.  626;  Hinds  v.  ^Vilcox,  22  Mont.  4,  55  Pac.  355;  Xeilson 
V.  Eusr-ell  (N.  J.),  69  Atl.  476;  Estate  of  Eaton,  55  Misc.  Rrp.  472, 
106  N.  Y.  Supp.  6S2;  Matter  of  Edson,  38  App.  Div.  19.  50  X.  Y. 
Supp.  409;  Plummer  v.  Coler,  178  U.  S.  115,  20  Sup.  Ct.  R.[..  S29,  44 
L.  ed.  998.  Thus  in  Massachusetts,  succession  taxes  are  iinposci]  on 
"all  property  within  the  jurisdiction  of  the  commonwealth  and  any 
interest  therein,  wliether  belonging  to  inhabitants  of  the  common- 
wealth or  not,  and  whether  tangible  or  intangible":  Grevcs  v.  Shaw, 
173  ]\rass.  205,  53  N.  E.  372.  The  collateral  iniieritar.re  tax  oi 
Pennsylvania  applies  to  "all  estaies,  real,  personal  and  mi:-:i  J.  of 
every  kind  whatsoever":  Estate  of  Lf«i,  194  Pa.  524,  45  Atl.  337. 
And  the  California  statute  proviiles:  "All  property  which  shall  pa.'-s, 
by  will  or  by  the  intestate  laws  of  this  state,  from  any  |ierson  who 
may  die  seised  or  possessed  of  the  same  while  a  resident  of  this  state, 
or  if  such  decedent  was  not  a  resident  of  this  state  at  tlie  time  of 
death,  which  property,  or  any  part  thereof,  shall  be  witliin  this  srate, 
or  any  interest  therein,  or  income  therefrom,  which  shall  be  trans- 
ferretl  by  deed,  grant,  sale,  or  gift,  made  in  contemplation  of  the 
death  of  the  grantor,  vendor  or  bargainor,  or  intf-ndod  to  take  etToct 
in  possession  or  enjoyment  after  such  death."  Under  su<'h  statutes 
the  inheritance  tax  is  measured  by  the  property  wiihin  the  power 
of  th.e  state  to  tax,  and  not  by  the  projierty  whie-li  the  state  policy 
has  selected  for  purposes  of  geju^ral  taxation:  Estate  of  Swiuton,  142 
Mich.  491,  105  X.  \V.  1122;  proj>erty  not  taxable  as  such  may  con- 
stitutionally be  considered  in  tixing  the  amount  of  an  iniieritance 
tax:  Kingsbury  v.  Chapin,  196  Mass.  533.  S2  X'.  E.  70ei;  E.-;a;e  of 
Knoedler,  140  X.  Y.  377,  35  X'.  E.  601.  "The  contimious  ti  no-^ncy 
of   the   courts  of   this   state,"   it   is   said   in   Estate   of   Daly,    100   App. 
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Div,  373,  91  N.  Y.  Supp.  858,  "has  been  to  embrace  within  the  trans- 
fer tax  act,  directly  or  indirectly,  all  property  of  every  species  found 
herein  on  the  death  of  the  decedent." 

Likewise,  inheritance  tax  statutes  are  comprehensive  in  embracing 
all  transfers  occasioned  by  or  referred  to  the  death  of  the  transferrer. 
Not  only  are  those  transfers  by  will  or  by  the  intestate  laws  in- 
cluded, but  also  those  made  in  contemplation  of  the  death  of  the 
donor  or  grantor,  or  intended  to  take  effect  in  enjoyment  after  his 
death.  And  transfers  in  contemplation  of  death  are  not  restricted 
to  gifts  technically  causa  mortis;  nor  are  transfers  by  will  confined 
to  such  testamentary  gifts  as  are  merely  gratuitous,  but  embrace 
all  gifts  by  will,  whatever  the  motive  may  be,  whether  to  pay  a  debt, 
discharge  some  obligation,  legal  or  moral,  or  to  benefit  a  relative  or 
person  for  whom  the  testator  entertained  an  affection:  Matter  of 
Gould,  156  N.  Y.  423,  51  N.  E.  287;  Estate  of  Stebbins,  52  Misc. 
Eep.  438.  103  N".  Y.  Supp.  563;  Estate  of  Price,  62  Misc.  Eep.  149, 
116  N.  Y.  Supp.  283.  And  in  the  matter  of  persons,  the  tendency  is  to 
break  down  exemptions  and  give  the  law  a  more  nearly  universal 
operation:   Estate  of  Grouse,  34  Misc.  Eep.  670,  70  N.  Y.  Supp.  731. 

If  a  will  gives  the  testator's  estate  to  his  widow,  on  condition 
that  she  pay  certain  legacies  to  his  collateral  relatives,  the  legacies 
are  subject  to  the  collateral  inlieritance  tax,  as  directly  bestowed  by 
the  will:  Appeal  of  Lauman,  131  Pa.  346,  18  Atl.  900. 

c.  Increase  or  Income  of  Estate  After  Death. — Unless  the  statute 
otherwise  provides,  inheritance  taxes  ordinarily  do  not  fasten  on  the 
increase  or  income  of  the  estate,  accruing  after  the  death  of  the  de- 
cedent and  during  administration:  Estate  of  Williamson,  153  Pa.  508, 
26  Atl.  246;  Estate  of  Miller,  5  Pa.  Co.  Ct.  522.  Some  of  the  stat- 
utes, in  defining  what  property  shall  be  subject  to  the  tax,  use  the 
terms,  property  of  which  a  person  dies  "seised  or  possessed,"  and 
under  such  statutes  it  is  held  that  the  increase  or  interest  that  ac- 
crues pending  administration  is  not  subject  to  the  inheritance  tax: 
Matter  of  A^assar,  127  N.  Y.  1,  27  X.  E.  394,  reversing  58  Hun,  378, 
12  N.  Y.  Supp.  203.  Other  statutes,  in  defining  the  property  subject 
to  taxation,  do  not  use  the  expression  "seised  or  possessed,"  but 
under  them  it  has  nevertheless  been  held  that  the  income  accruing 
after  death  is  not  subject  to  the  tax.  In  so  holding,  the  supreme 
court  of  Massachusetts  snid:  "A  decision  could  be  made  either  way 
without  contradicting  tlie  express  words  of  the  act,  or,  possibly,  even 
any  very  clear  implication.  But  such  indications  as  there  are  seem 
to  us  to  converge  toward  the  conclusion  that  the  valuation  is  to  be  as 
of  the  day  of  the  death.  The  language  of  the  first  section,  'All  prop- 
erty ....  which  shall  pass  by  will  ....  or  by  deed,  grant,  sale  or 
gift,  made  or  intended  to  take  efi'ect  in  possession  or  enjoyment  aft.-r 
the  death  of  the  grantor,  ....  sluill  be  subject  to  a  tax  of  five  per 
ceniuni  of  its  value,'  naturally  would  be  construed  to  mean  value 
at  the  time  wlicn  the  property  passes.  Such  has  been  the  construc- 
tion adopted  elsewhere,  although  under  acts  no  doubt  more  explicit 
than  ours:   Attorney   General  v.   Sefton,   11  H.  L.   Gas.   257,  269,   271, 
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275,  276;  In  re  Westurn's  Estate,  152  N.  Y.  93,  102.  46  X.  E.  315. 
So  a  fortiori  upon  tlie  view  of  the  nature  of  the  tax  expressed  in 
United  States  v,  Perkins,  163  U.  S.  625,  628,  GL'9,  16  Sup.  Ct.  Rep. 
1073,  41  L.  ed.  287.  The  time  when  the  property  jiasses  \in<ler  a 
deed  is  not  later  than  the  death  of  the  prantor.  The  same  is  true 
in  the  case  of  a  will.  It  is  true  that  in  the  latter  instance  the  in- 
terest of  a  legatee  is  subject  to  an  account,  l)ut  still  it  is  an  inter- 
est in  the  fund  as  it  is,  analogous  to  that  of  a  cestui  que  trust,  and 
vests  at  the  death  of  the  testator:  Chapin  Nat.  Bank  v.  ^Vaite,  150 
Mass.  234,  22  X.  E.  915.  On  this  ground  it  is  that  other  courts 
have  held  that  income  accruing  after  the  testator's  death  is  not 
liable  to  the  tax:  Williamson's  Estate,  153  Pa.  508,  521,  26  Ati. 
240.  As  stated  by  the  counsel  for  the  legatees,  it  is  not  a  part  of 
the  ])roi>(  rty  which  passes  by  the  will":  Hooiier  v.  Brafford,  178 
Mass.  95,  59  N.  E.  678. 

Some  statutes  expressly  provide  that  the  inheritance  tax  "shall  be 
levied  and  collected  upon  the  increase  of  all  property  arising  be- 
tween the  date  of  death  and  the  date  of  the  decree  of  distribution"; 
and  under  such  a  provision  the  words  "increase  of  all  property"  in- 
cludes multiplication  in  kind  as  well  as  augmentation  in  value:  Es- 
tate of  Touhy,  35  Mont.  431,  90  Puc.  170. 

d.  Real  or  Personal  Property. — Under  the  provisions  of  some  stat- 
utes it  often  becomes  necessary,  in  order  to  determine  whether 
property  is  subject  to  the  inheritance  tax,  to  ascertain  whether  it  is 
}iersonal  property  or  real  estate,  distinctions  being  made  between 
these  two  classes  of  property  in  the  matter  of  taxation.  Of  course 
the  legislature  is  competent  to  classify  various  kinds  of  property  for 
purposes  of  inheritance  taxation,  restricting  the  tax,  for  instance, 
to  jiersonal  property  alone;  and  the  courts  have  no  authority,  when 
tiie  legislature  has  omitted  real  estate,  to  supfih*  the  omission:  Hinds 
V.  Wilcox,  22  Mont.  4,  55  Pac.  355;  Estate  of  Morris,  138  N.  C. 
259,  50  S.  E.  682.  In  New  York  a  minor's  share  of  the  proceeds  of 
a  partition  sale  of  land  has  been  held  taxable  under  a  statute  ex- 
eni|:ting  property  passing  to  certain  relatives,  unless  it  is  personal 
jiro]ierty  of  the  value  of  ten  thousand  dollars  or  more:  flatter  of 
Stiger,  7  Misc.  Eep.  268,  28  X.  Y.  Supp.  1G3.  A  leasehold  interest 
l:as  also  been  regarded  as  personal  property:  Estate  of  Altiiouse, 
108  X.  Y.  670,  61  X\  E.  1127;  so  has  the  interest  of  a  shareholder 
in  the  realty  of  a  joint  stock  association:  Kstatc  of  Jones.  172  X. 
Y.  r.75,  65  X.  E.  570,  60  L.  E.  A.  476.  And  where  a  testator  di- 
rects that  encumbrances  on  realty  should  be  j'aid.  the  anioun.t  so 
used  should  be  treated  as  personal  property  subject  to  the  transfer 
tax:  Estate  of  De  Graaf.  24  Misc.  Eep.  147,  53  X.  Y.  Supp.  591; 
Estate  of  Offerman,  25  A  pp.  Div.  94.  48  X.  Y.  Supp.  9'J3. 

e.  Property  Affected  by  Equitable  Conversion. — Tt  has  boen  at- 
tempted, with  varying  tlcgi'ces  of  siu-f(  ss,  to  invoke  tli(>  rule  of  equi- 
table conversion  so  tliat  real  estate  of  a  testator,  nthi'rwiso  pxenijit 
from  inherit.'ince  tax;:tion.  ini;,rlit  be  ponsidi-rt'd  piTsonal  property 
and  thereby  Lruuglit  within  the   opi-raliou   ui   tht   taxing  statute,     in 
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at  loast  two  New  York  decisions  it  has  been  aflirnicd  that  where  a 
testator  directs  a  sale  or  conversion  of  his  real  estate  for  distribu- 
tion, it  becomes  taxiible  as  personal  property:  Estate  of  Mills,  86 
App.  Div.  555,  67  M.  Y.  Supp.  956,  87  App.  Div.  632,  84  N.  Y.  Supp. 
11 35;  Estate  of  Wheeler,  1  Misc.  Eep.  450,  22  N.  Y.  Supp.  1075. 
The  court  of  appeals  of  that  state,  however,  has  generally  resisted 
the  aj)plication  of  the  doctrine  of  equitable  conversion  in  this  con- 
nection, declaring  that  "the  question  of  taxation  is  one  of  fact,  and 
cannot  turn  on  theories  or  fiction,"  and  that  "it  was  never  intended 
by  the  law  to  tax  a  theory  having  no  real  existence  behind  it": 
Estate  of  Swift,  137  N.  Y.  77,  32  N.  E.  1096,  18  L.  R.  A.  709;  Es- 
tate of  Curtis,  142  N.  Y.  219,  36  N.  E.  887;  Estate  of  Sutton,  3  App. 
Div.  208,  38  N.  Y.  Supp.  277,  aifirmed  in  149  N.  Y.  618,  44  N.  E. 
1128.  In  the  Swift  case  it  was  sought  to  apply  the  rule  of  equita- 
ble conversion  to  real  estate  situate  without  the  state  of  New  Y'ork, 
which,  unless  it  could  be  regarded  as  personalty,  could  not  be  sub- 
jected to  the  inheritance  tax.  But  the  court  refused  to  regard  the 
property  as  converted  into  personalty;  and  its  view  of  the  law  on 
this  question  has  been  adopted  by  the  Illinois  and  Massachusetts 
courts:  Connell  v.  Crosby,  210  111.  380,  71  N.  E.  350;  McCurdy  v. 
McCurdy,  197  Mass.  248,  83  N.  E.  881. 

But  in  Pennsylvania  the  doctrine  of  equitable  conversion  has  been 
more  favorably  received.  The  courts  of  that  state  recognize,  how- 
ever, that  since  inheritance  taxes  attach  at  the  instant  of  death,  a 
conversion  must  be  referable  to  that  moment  in  order  to  be  ef- 
fectual to  change  the  character  of  the  property  from  real  to  per- 
sonal estate  for  purposes  of  inheritance  taxation;  but  when  a  direction 
in  a  will  to  sell  is  imperative,  the  Pennsylvania  courts  date  the 
conversion  from  the  time  of  death  by  applying  the  rule  that  what 
is  to  be  done  must  be  treated  in  equity  as  done  already.  This  doc- 
trine has  been  declared  the  law  in  several  cases,  even  as  to  land 
situate  outside  of  the  state:  Miller  v.  Commonwealth,  111  Pa.  3i!l, 
2  Atl.  492;  Estate  of  Williamson,  153  Pa.  508,  26  Atl.  246;  Estate 
of  Ilandley,  181  Pa.  339,  37  Atl.  587;  Estate  of  Dalrymple,  215 
Pa.  367,  64  Atl.  554.  It  logically  follows,  and  has  been  so  held,  that 
wliere  land  in  Pennsylvania  is  owned  by  a  nonresident  testator, 
wliose  will  works  an  equitable  conversion,  the  laud  becomes  per- 
sonal property,  follows  the  owner's  domicile,  and  is  therefore  not 
taxable  in  Pennsylvania:  Estate  of  Coleman,  159  Pa.  231,  28  Atl. 
137;  Es^tate  of  Shoenberger,  221  Pa.  112,  70  Atl.  579,  19  L.  E.  A., 
N.  S.,  290.  But  where  a  conversion  is  to  take  place  only  in  the  dis- 
cretion of  the  executors,  or  where  it  is  postponed  to  some  future 
(!:ito  by  the  express  direction  of  the  testator,  there  seems  to  be  no 
ilijulit  that  land  must  in  the  meantime  retain  its  character  as  realty 
and  cannot  be  subjected  to  inheritance  taxation  as  personal  property, 
'i'his  rule  lias  been  applied  in  cases  of  land  situate  beyond  the  ter- 
ritorial boundaries  of  the  state:  Estate  of  Hale.  161  Pa.  181,  28 
Atl.  IHTl;  Estate  of  Handley,  181  Pa.  339,  37  Atl.  5S7.  Yet  in 
EM:.te  of  Vauuxeni,  212  Pa.  315,  61  Atl.  876,  1  L.  E.  A.,  N.  S.,  400, 
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where  a  will  gave  the  executors  full  power  ami  discretion  to  sell 
any  or  all  real  estate  whenever  necessary  or  expedient,  and  it  be- 
came necessary  in  the  course  of  administration  to  make  such  sale  to 
pay  pecuniary  legacies,  it  was  held  that  the  value  of  the  land  in 
other  states  was  subject  to  tiic  payment  of  the  Pennsylvania  col- 
lateral   inlieritance    tax. 

f.  Estate  of  Surviving  Wife. — In  Illinois  the  right  of  a  widow  is 
held  subject  to  the  inlieritance  tax,  whether  she  accepts  a  d(;vi>'e 
for  her  benefit  or  elects  to  take  dower  in  lieu  thereof:  Billings  v. 
People,  ISO  111.  472,  59  N.  E.  798,  59  L.  li.  A.  807.  In  .\(  w  Voik 
the  Courts,  with  better  reason,  appear  to  take  the  view  that  ilower 
is  neither  transferred  by  will  nor  by  the  intestate  laws,  witliin  the 
meaning  of  inheritance  tax  laws,  and  therefore  is  not  subject  to  the 
transfer  tax;  but  where  the  provisions  in  a  will  in  favor  of  the 
widow  are  in  lieu  of  dower,  and  she  elects  to  accept  them,  the  gift 
is  taxable  since  it  is  a  transfer  by  will,  and  the  estate  is  not  dimin- 
ished for  purposes  of  taxation  by  the  valuation  of  her  dower  riglit: 
Estate  of  Riemann,  42  Misc.  Eep.  648,  87  N.  Y.  Supp.  731;  Testate 
of  Barbey,  114  N.  Y.  Supp.  725.  And  in  Pennsylvania,  wliere  a 
widow  renounces  the  provision  which  her  husband  lias  made  for  her 
in  his  will,  and  elects  to  take  under  the  intestate  laws,  her  share 
thus  taken  is  exempt  from  the  collateral  inheritance  tax:  Estate  of 
Small,  11  Pa.  Co.  Ct.  1.  That  the  transfer  tax  cannot  be  avoided 
by  a  legacy  to  the  widow  in  consideration  of  her  releasing  dower, 
see  Estate  of  De  Graaf,  24  Misc.  Eep.  147,  53  X.  Y.  Supp.  591;  and 
tiiat  the  Illinois  statute  of  IS95,  exempting  a  life  estate  given  by 
the  testator  to  his  widow,  does  not  apply  wiien  she  renounces  the 
]irovisions  of  the  will  and  elects  to  take  other  interests  in  the  jirop- 
crty,  see  Conuell  v.  Crosby.  210  111.  380,  71  N.  E.  350.  A  gift  in 
lieu  of  dower  of  a  speciiied  amount  annually,  payable  in  equal  quar- 
terly installments,  is  held  not  an  annuity  in  Chisholm  v.  Shields, 
G7  Ohio  St.  374,  CG  N.  E.  93.  In  Louisiana  the  surviving  S[j(juse 
does  not  acquire,  in  usufruct,  the  estate  of  the  dect-ased  spouse  by 
inheritance,  and  hence  the  riglit  of  usufruct  in  such  case  is  not  sub- 
ject to  the  tax  imposed  on  inheritances:  Succession  of  Marsal,  IIS 
La.  212.  42  South.  778. 

The  California  courts  some  years  ago  advanced  the  remarkalde 
theory  that  a  surviving  wife  takes  her  share  of  the  comninnity  prop- 
erty as  the  heir  of  her  husband:  Matter  of  Burdick.  112  C:il.  3S7, 
44  Pac.  734;  Spreckels  v.  Spreckels,  116  Cal.  339.  58  Am.  St.  Rep. 
170,  48  Pac.  228,  36  L.  R.  A.  497;  Sharp  v.  Loupo.  ]20  Cal.  S9,  52 
Pac.  134.  5M).  From  this  erroneous  notion,  the  lotrical  conclusion 
has  recently  been  drawn  that  her  share  in  the  community  is  subject, 
on  his  death,  to  the  inheritance  tax:  Estate  of  ^loiiitt.  153  Cal.  359, 
95  Pac.  653,  1025.  The  supreme  court,  in  announcing  this  doctrine, 
scorns  not  unaware  of  its  gross  injustice,  and  hence  of  its  erroiicjus- 
ness,  but  attempts  to  place  the  resjionsibility  therefor  with  tlic  legis- 
lature. Whether  the  courts  or  the  ]c,::!sl  iMire  is  rcs;i.M'.sible.  i  iie 
error  should  certainly  bo  corrected,  for   the  law   of  community   prop- 
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erty  as  thus  interpreted  all  but  ignores  the  rights  of  the  wife  and 
becomes  a   mere   name   without   substance. 

g.  Articles  Exempt  to  the  Widow  and  Minor  Children  of  the  de- 
cedent are  not  subject  to  the  New  York  transfer  tax,  whether  or 
not  they  have  been  actually  set  apart  and  whether  or  not  the  de- 
cedent died  testate:  Estate  of  Page,  39  Misc.  Rep.  220,  79  N.  Y. 
Supp.  382.  But  if  he  was  not  possessed  at  the  time  of  his  death  of 
the  exempt  articles  named  in  the  statute,  his  widow  and  minor 
children  are  not  entitled  to  have  the  money  equivalent  of  such  arti- 
cles deducted  from  the  value  of  the  estate  in  fixing  the  amount  of 
the  tax:   Estate  of  Libolt,  102  App.  Div.  29,  92  N.  Y.  Supp.   175. 

h.  Deposits  in  Bank. — One  depositing  his  own  money  in  a  sav- 
ings bank  in  trust  for  his  children,  retaining  the  right  to  withdraw 
the  funds  at  pleasure,  thereby  grants  them  an  interest  taking  effect 
"in  possession  or  enjoyment  at  his  death,"  and  as  such  the  funds 
are  taxable:  Estate  of  Barbey,  114  N.  Y.  Supp.  725.  But  a  joint  de- 
posit in  a  savings  ban'k,  made  up  of  sums  previously  given  by  a  man 
to  his  wife,  is  not  taxable  upon  his  death:  Estate  of  Rosenberg,  111 
N.  Y.  Supp.  726.  In  Estate  of  Graves,  52  Misc.  Rep.  433,  103  X.  Y. 
Supp.  571,  whore  a  man  gave  stock  to  his  wife,  and  the  dividends 
were  deposited  at  the  time  of  his  death  in  a  bank  to  the  credit  of 
both,  which  deposit  was  subject  to  withdrawal  by  either  or  the  sur- 
vivor, the  money  was  held  not  subject  to  the  inheritance  tax.  And 
in  Estate  of  Stebbins,  52  Misc.  Rep.  438,  103  N.  Y.  Supp.  5G3.  on 
the  death  of  a  married  woman,  it  was  held  that  balances  in  joint 
accounts  belonging  to  her  and  her  husband  were  not  subject  to  in- 
heritance taxation.  In  Estate  of  Pierce,  60  Mi=c.  Rep.  25,  112  N. 
Y.  Supp.  594,  where  a  father  deposited  his  money  in  a  savings  bank 
in  his  name  as  trustee  for  a  son,  and  thereafter  made  declarations 
that  the  money  belonged  to  the  son,  stating  this  fact  to  the  son,  but 
adding  that  he  desired  the  money  to  stay  where  deposited,  so  that 
he  could  personally  supervise  it;  and  the  son  had  possession  of  the 
passbook  and  had  the  interest  credited  in  it,  but  the  [jossession  of 
the  fund  did  not  accrue  to  him  until  the  death  of  the  father,  it  was 
held  that  the  gift  did  not  take  eifect  after  the  donor's  death  so  that 
the  amount  was  taxable  under  a  statute:  "A  tax  shall  be  and  is 
hereby  imposed  upon  the  transfer  of  any  property  ....  when  the 
transfer  is  of  property  made  ....  by  deed,  grant,  bargain,  sale  or 
gift  made  in  contemplation  of  the  death  of  the  grantor,  vendor  or 
donor,  or  intended  to  take  effect  in  possession  or  enjoyment  at  or 
after  such  death." 

i.  Corporate  Stock  and  Bonds. — A  statute  providing  for  an  in- 
heritance tax  on  the  transfer  property  within  the  state,  whetlier 
tangible  or  intangible,  applies  to  cash,  bonds  and  stock  held  or  de- 
posited within  the  state:  Callahan  v.  Woodbridge,  171  Mass.  595,  51 
X.  E.  176;  Matter  of  Whiting,  150  N.  Y.  27,  55  Am.  St.  Rep.  640, 
44  X.  E.  715.  34  L.  R.  A.  232.  A  bequest  to  a  corporation  of  its 
debenture   bonds  passes  property  to  the  legatee,  and  the   bonds   may 
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be  assesspfl  at  their  market  value:  Estate  of  Rdthchild,  71  N.  J. 
Eq.  210,  C3  Atl.  615.  Where  one  has  pledged  stock  as  collateral 
security,  and  his  executor  has  paid  the  loan  and  rodoemed  the  stock, 
it  is  presently  taxable  as  part  of  the  estate:  Estate  of  Ilurconih.  .^G 
Misc.  Rep.  755,  74  N.  Y.  Supp.  475.  But  stock  purchased  by  a  broker 
for  a  customer,  and  held  as  security  for  the  payment  of  the  piircliase 
price,  is  not  taxable  after  the  customer's  death,  for  the  hmker  is  the 
owner  subject  to  the  customer's  right  as  pledgee:  Estate  of  Hiiven- 
meyer,  32  Misc.  Kep.  416,  66  N.  Y.  Supp.  722.  The  situs  of  stock  and 
bonds  will  presently  be  considered  under  "Situs  of  Property  for  I'ur- 
poses  of  Taxation." 

j.  United  States  Bonds  and  Securities. — The  law  is  well  settled 
that  a  transfer  of  United  States  bonds  or  securities  by  will  or  suc- 
cession is  subject  to  taxation  under  the  inheritance-tax  laws  of  the 
several  states,  unless  the  statutes  are  so  drawn  as  t9  exempt  such 
jiroperty.  There  is  no  doubt  that  the  legislature  of  a  state  is  com- 
jietcnt  to  impose  such  a  tax,  since  the  charge  is  not  on  the  bonds  or 
securities  themselves,  but  rather  upon  the  transfer  thereof  or  the 
}>rivilege  of  receiving  them  by  will  or  descent.  Such  is  the  holding 
of  various  state  courts  and  also  of  the  federal  courts.  The  fact 
that  the  property  itself  is  exempt  from  taxation  is  therefore  imma- 
terial: Plummer  v.  Coler,  178  U.  S.  115,  20  Sup.  Ct.  Rep.  829,  44  L. 
ed.  998.  And  the  tax  cannot  be  assailed  on  the  ground  that  it  im- 
pairs the  obligation  of  tlie  contract  or  the  borrowing  power  of  the 
United  States  government:  Estate  of  Sherman.  I,"i3  X.  Y.  1,  46  N. 
E.  1032;  Estate  of  Whiting,  2  App.  Div.  590.  38  X.  Y.  Supp.  131; 
Estate  of  Carver,  4  Misc.  Rep.  592,  25  X.  Y.  Supp.  991 ;  Matter  of 
Howard,  5  Dem.  Sur.  483;  Strode  v.  Commonwealtli,  52  I'a.  1*1;  Wal- 
lace V.  Myers,  38  Eed.  184,  4  L.  R.  A.  171;  Orr  v.  Oilman.  183  U. 
S.  278,  22  Sup.  Ct.  Rep.  213,  46  L.  cd.   19G. 

The  transfer  by  will  or  descent  of  United  States  bonds  is  not  ex- 
empt from  tlie  oi)LTation  of  tlie  federal  war-i'evcnue  act  of  1S9S, 
by  reason  of  the  dcelaratiou  in  United  States  statutes  and  on  the 
face  of  the  bonds  tliemselves  to  the  efl'eet  that  tliey  are  exempt 
from  taxation,  for,  as  above  stati  d,  the  tax  is  not  ujion  the  bonds 
but  upon  the  transmission  thereof:  Murdock  v.  Ward,  17S  U.  S.  139. 
20  Sup.  Ct.  Rep.  775.  44  L.  ed.  1009. 

The  Xew  York  statute  of  1S92  imposes  a  tax  on  the  transt'cr  of 
property  "over  which  tliis  state  h.'is  any  jurisdiction  for  purj-oses  of 
taxation";  and  under  this  statute  United  States  bonds  are  hold  ex- 
empt from  inheritance  taxation,  since  tlie  state  has  no  jurisdiction 
over  them  for  "purposes  of  taxation":  Estate  of  Whiting,  l-'o  X.  Y. 
27,  55  Am.  St.  Rep.  640,  44  X.  E.  715,  34  L.  R.  A.  2;;2;  Estate  of 
Sherman,  153  N.  Y.  1,  46  X\  E.  1032.  Said  tlie  court  in  Kstate  of 
Coogan,  27  Misc.  Rep.  563,  59  X.  Y.  Supj).  Ill:  "The  law  in  re- 
spect to  taxable  transfers  of  property  in  force  at  tlie  tini.  oi'  the 
death  of  the  testator  only  permitted  the  iuij'osition  of  siii'ii  tax 
upon  j'roterty  'over  wliidi  tliis  state  l;:!s  any  JMri-di-tiMn  ','i'v  ti,e 
purpose    of    taxation':    Laws    l>i)2,    c.    399,    sec.    22.     It    duus    nut    re- 
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quire  the  citation  of  autlioritios  to  show  that  a  state,  in  the  exer- 
cise of  the  power  of  taxation,  has  no  jurisdiction  to  tax  the  obligations 
of  the  TTnitod  States,  in  violation  of  the  provisions  of  the  United 
States  statutes  exempting  them  from  taxation.  And  it  has  re- 
cently been  lield  in  this  state  that  United  States  bonds  are  exempt 
from  asscssuiciit  and  taxation,  under  the  transfer  tax  law  of  1892, 
because  they  are  property  over  which  the  state  had  no  jurisdiction 
for  the  purposes  of  taxation:  In  re  Sherman's  Estate,  153  N.  Y.  1, 
4C  X.  E.  1032;  In  re  Whiting's  Estate,  150  N.  Y.  27,  56  Am.  St.  Eep. 
C40,  44  X.  E.  715,  34  L.  R.  A.  232.  That  being  so,  the  surrogate  had 
no  jurisdiction  to  assess  a  tax  on  the  transfer  of  these  bonds,  and 
the  tax  was  not  merely  an  erroneous  one,  but  illegal  for  want  of  any 
jurisdiction  to  impose  it."  In  Estate  of  Schermerhorn,  50  Misc.  Rep. 
233,  100  N.  Y.  Supp.  480,  it  was  decided  that  United  States  bonds 
belonging  to  a  nonresident,  actually  within  the  state,  were  not,  in 
October,  1891,  property  within  the  meaning  of  the  Xew  York  tax 
law,  but  were  obligations  for  the  payment  of  money,  and  not  sub- 
ject  to   the   transfer  tax. 

k.  A  Legacy  to  the  United  States  is  subject  to  state  inheritance 
taxation,  and  cannot  be  claimed  as  exempt  on  the  ground  that  the 
tax  is  on  United  States  property,  nor  on  the  ground  that  the  statute 
im])oses  taxes  upon  transfers  "to  persons  or  corporations  exempt  by 
law  from  taxation":  United  States  v.  Perkins,  163  U.  S.  625,  16 
Sup.  Ct.  Rep.  1073,  41  L.  ed.  287,  affirming  In  re  Merriam's  Estate, 
141  X^.  Y.  479,  36  N.  E.  505.  Said  the  supreme  court  of  the  United 
States  in  this  case:  "The  act  in  question  is  not  open  to  the  objec- 
tion that  it  is  an  attempt  to  tax  the  property  of  the  United  States, 
since  the  tax  is  imposed  upon  the  legacy  before  it  reaches  the  hands 
of  the  government.  The  legacy  becomes  the  property  of  the  United 
States  only  after  it  has  suffered  a  diminution  to  the  amount  of  the 
tax,  and  it  is  only  upon  this  condition  that  the  legislature  assents  to 
a  bequest  of  it What  the  corporations  are  to  which  the  ex- 
emption was  intended  to  apply  are  indicated  by  the  tax  laws  of  Xew 
York,  and  are  confined  to  those  of  a  religious,  educational,  charitable, 
or  reformatory  ]iurpose.  We  think  it  was  not  intended  to  ap[ily  it 
to  a  purely  political  or  governmental  corporation  like  the  United 
States." 

1.  Policy  of  Life  Insurance. — The  proceeds  of  a  policy  of  life 
insurance  payable  to  the  insured,  his  executors  and  assigns,  is 
j>roperty  owned  by  him  at  his  death,  within  the  meaning  of  the  in- 
heritance-tax law.  and  therefore  is  subject  to  taxation.  It  is  imma- 
terial that  the  policy  or  its  proceeds  are  not  subject  to  taxation 
uiiiler  the  general  tax  law  of  the  state.  The  inlieiitancc-tax  statute 
"pi-(jceeils  ujion  a  new  theory  of  the  right  of  the  government  to  tax 
aiui  estulilishes  a  new  system  of  taxation.  It  taxes  the  right  of  suc- 
(■(  s-^ion  to  pro]ierty,  and  measures  the  tax  in  the  method  specifically 
]'V'  -rribed.  All  property  having  an  appraisable  value  must  be  con- 
sidered, whether  it  is  such  as  might  be  taxed  under  the  general  law 
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or  not.  Many  kinds  of  property  might  be  enumerated  wliirh  are  not 
assessable  under  the  general  law,  but  which  are  api)rai8fible  under 
tiie  collateral  inheritance  act.  The  definition  of  the  different  kinds 
of  proprrty  which  the  legislature  has  incorporated  in  the  general 
tax  law  for  the  purposes  of  that  law  cannot  be  imported  into  the 
collateral  iniieritance  tax  law  upon  any  sound  principle  of  statutory 
(■(instruction.  It  is,  therefore,  immaterial  whether  life  insurance 
jK.lit'ies  can  be  valued  and  assessed  for  taxation  under  tiie  general 
law":    Kstate  of  Knoedler,  140  N.  Y.  377,  35  N.  E.  601. 

The  ([uestion  whether  the  proceeds  of  a  policy  on  the  life  of  a 
nonresident  is  subject  to  the  inheritance  taxation  is  sonietimcs  at- 
tended with  difliculties.  In  Estate  of  Gordon,  186  N.  Y.  471,  79  N. 
E.  722.  10  L.  R.  A.,  N.  S.,  1089,  afTirming  114  App.  Div.  202,  99  N. 
Y.  Supji.  630,  where  a  policy  of  life  insurance  was  issued  by  a  do- 
mestic company  to  a  nonresident,  and  the  policy  was  kept  out  of  the 
state  and  was  there  enforceable,  the  proceeds  paid  to  a  foreign 
executor  were  held  not  subject  to  inheritance  taxation.  To  the  same 
effect  is  In  re  Abbett,  29  Misc.  Rep.  567,  61  N.  Y.  Supp.  1067;  and  in 
Estate  of  Gibbs,  60  Misc.  Rep.  645,  113  N.  Y.  Supp.  939,  policies  of 
insurance  issued  by  foreign  companies  on  the  life  of  a  nonresident 
decedent  were  held  not  taxable,  where  they  were  enforceable  with- 
out seeking  the  intervention  of  the  courts  of  this  state,  though  they 
were  in  this  state  at  the  time  of  the  decedent's  death.  In  Estate 
of  Horn,  39  Misc.  Rep.  133,  78  N.  Y.  Supp.  979,  a  policy  issued  by 
a  domestic  corporation  upon  the  life  of  a  nonresident  was  held  not 
subject  to  the  transfer  tax,  although  kept  by  the  decedent  in  this 
state  and  here  collected. 

Where  a  testator  assigned  to  his  wife,  more  than  a  5-ear  prior  to 
his  death,  policies  of  life  insurance  payable  to  him  if  he  survived 
the  endowment  period,  otherwise  to  his  estate,  and  before  his  death, 
at  his  request,  the  assignments  were  duly  indorsed  upon  the  books 
of  the  comjiany  and  indorsements  recognizing  the  same  were  attac-hed 
to  the  jiolicics,  the  assignment  was  held  to  have  vested  the  right  to 
the  policies  in  the  wife  when  completed  by  acceptance  and  recogni- 
tion, and  not  to  take  effect  at  the  death  of  the  testator  so  as  to 
render  tlicm  subject  to  the  transfer  tax:  Estate  of  Parson,  51  Misc. 
Rep.  370,  nn  N.  Y.  Supp.  430,  affirmed  in  117  App.  Div.  321,  102 
X.  Y.  Supp.  168. 

m.  Me:r:bership  in  Stock  Exchange. — A  seat  or  memliorship  in  the 
Xew  York  Stock  Exchange  has  been  held  to  be  a  privilt-go  of  value 
sn])jocr  to  the  transfer  tax  (Matter  of  Curtis,  ."jI  Misc.  IJr'p.  8-'!,  fj  J 
X.  Y.  Supp.  574),  though  held  by  a  nonrosiJeut:  Matter  of  Gen- 
dirniiig.  OS  App.  Div.  12.3,  74  X.  Y.  Supp.  19(t,  afFirnied  in  171  X.  Y. 
6S4,  64  X.  E.  1121.  But  in  the  subsequent  case  of  Estate  of  IIoll- 
man.  77  App.  Div.  355,  79  X".  Y.  Supp.  20l,  it  is  decided  that  a  stock 
exchange  membership  is  not  subject  to  the  transfer  tax  as  "per- 
sonal property"  under  the  restricted  dilinition  of  those  words  in  the 
statutes  of  1896  and  1901.  This  cnse,  !h  \vever.  is  reversed  in  174 
X.  Y.  2.34,  95  Am.  St.  Rep.  5S2,  GG  X.  E.  -^  i'.'.  where  it  is  deci.l-.l  that 
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a  sent  in  the  stock  exchange,  being  "property,"  is  subject  to  the  trans- 
fer tax  on  the  death  of  the  owner. 

Proceeds  realized  from  the  gratuity  fund  of  the  New  York  produce 
exchange,  payable  only  to  the  beneficiaries  of  a  deceased  nu^mber, 
do  not  pass  by  virtue  of  his  will  or  by  any  administration  of  his 
estate,  but  by  his  contract  with  the  exchange,  and  therefore  are  not 
subject  to  the  transfer  tax:  Estate  of  Fay,  25  Misc.  Rep.  468,  55  N. 
Y.  Supp.  749. 

n.  The  Goodwill  of  a  Business  has  been  held  not  to  be  "personal 
]iruperty"  under  the  restricted  definition  of  those  words  in  the  New 
York  statute  of  1896,  and  not  real  property  upon  any  theory,  and 
therefore  not  subject  to  the  transfer  tax  on  personal  or  real  estate: 
Estate  of  Dun,  39  Misc.  Eep.  616,  80  N.  Y.  Supp.  657.  The  doctrine 
of  this  case,  however,  has  been  repudiated,  for  in  Estate  of  Jones, 
C9  App.  Div.  237,  74  N.  Y.  Supp.  702,  under  the  transfer-tax  law  of 
1S91,  subjecting  "all  property"  which  passes  by  will  or  the  intestate 
laws  to  a  tax,  it  is  held  that  the  goodwill  of  a  newspaper  conducted 
by  a  joint  stock  association  is  property  which  passes  under  the  will 
of  a  deceased  member,  and  the  value  thereof  should  be  included  in 
determining  the  amount  of  his  estate  subject  to  the  transfer  tax; 
and  in  Estate  of  Dun,  40  Misc.  Eep.  509,  82  N.  Y.  Supp.  802,  the 
goodwill  of  the  business  of  a  firm  is  held  taxable  to  the  estate  of 
the  sole  owner  of  the  firm,  where  his  will  transfers  the  goodwill,  it 
being  "jiroperty."  "Where  the  business  of  a  deceased  person  is  con- 
tinued by  his  administrator,  the  goodwill  of  the  business  is  an  asset 
subject  to  a  transfer  tax,  under  the  words  "other  value  in  business"; 
and  in  determining  the  value  thereof  the  net  earnings  of  a  single 
A^ear  should  be  multiplied  by  a  certain  number  of  years,  the  num- 
ber depending  upon  the  nature  of  the  business:  Estate  of  Keahon, 
60  Misc.  Rep.  508,  113  N.  Y.  Supp.  926. 

0.  Interest  in  Partnership  Property. — Where  a  partner  has  loaned 
money  to  the  firm  and  received  thereon  such  profits  as  are  earned  by 
the  concern,  this  is  regarded  as  invested  capital  and  is  subject  to  the 
transfer  tax  on  his  death;  and  if  he  has  permitted  the  profits  to 
remain  on  deposit  with  the  firm,  they  are  likewise  deemed  taxable 
assets  of  his  estate:  Estate  of  Probst,  40  ]\Iisc.  Rep.  431,  82  N.  Y. 
Supp.  396.  If  a  nonresident  at  the  time  of  his  death  is  a  member 
of  a  partnership  liaving  assets  in  New  York,  his  interest  therein  is 
considered  personal  property,  rather  than  a  mere  chose  in  action, 
and  is  subject  to  the  transfer  tax  of  that  state:  Estate  of  King,  30 
Misc.  Rep.  575,  63  N.  Y.  Supp.  ll'io.  order  affirmed,  67  N.  Y.  Supp. 
7G6.  Where  it  is  admitted  that  all  the  property  belonging  to  a  com- 
mercial partnership  has  been  regularly  assessed,  and  all  taxes  thereon 
duly  paid,  the  interest  of  a  partner  in  the  same  property  is  not  a 
distinct  and  separate  taxable  entity,  within  the  Louisiana  constitu- 
tional provision  that  the  inheritance  tax  shall  not  be  enforced  against 
projicrty  which  has  borne  its  just  proportion  of  taxes:  Succession  of 
6taufi:er,  119  La.  66,  43  South.  928. 
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p.  Bequests  for  Funeral  or  Burial  Expenses. — \  Ijoquost  for  the 
mAintrnance  of  the  decedent's  burial  lot  has  been  held  exempt  from 
inheritance  taxation  as  burial  expenses:  Matter  of  Vinot,  7  N.  Y. 
Supp.  517.  In  Estate  of  Edgorton,  .'i.j  Apji.  Div.  ]2.",  .o4  X.  Y.  Supp. 
700,  allirniod  in  1.58  N.  Y.  671,  52  X.  E.  1124,  a  transfer  of  stock  in 
trust  for  the  erection  of  a  monument  to  the  donor  and  the  care  of 
his  grave  is  held  within  this  rule.  But  in  the  recent  ^ase  of  Es- 
tate of  Fay,  62  Misc.  Rep.  154,  116  N.  Y.  Supp.  423,  it  is  decide. 1 
that  a  bequest  to  a  foreign  cemetery  association,  the  interest  to  bo 
used  in  keeping  the  testator's  "lot  in  condition  forever,"  is  subject 
to  the  transfer  tax.  Said  the  court  in  this  case:  "In  Matter  of 
Vinot's  Estate,  7  N.  Y.  Supp.  517,  Surrogate  IJansom  held  that  a 
bequest  of  one  thousand  dollars  to  an  association,  the  income  of 
which  was  to  be  applied  to  the  care  and  preservation  of  the  burial 
plot  of  drcrdent,  was  not  taxable.  As  this  decision  has  not  been 
overruled  by  a  higher  court,  it  miglit  be  considered  as  a  control- 
ling authority  in  this  case.  In  view,  however,  of  the  language  of  the 
court  of  appeals  in  the  Gould  case,  156  N.  Y.  423,  51  N.  E.  2S7,  and 
of  the  ap[)ellate  division  in  the  McAvoy  case,  112  App.  Div.  377, 
98  X.  Y.  Supp.  437,  it  would  appear  that  the  decision  in  Matter  of 
Vinot,  7  X.  Y.  Supp.  517,  would  scarcely  meet  with  the  approval  of 
the  appellate  courts  at  the  present  time.  In  the  Gould  case  it  was 
held  that  the  property  was  taxable,  although  bequeathed  for  the  pur- 
pose of  satisfying  a  contractual  obligation  existing  at  the  time  of 
decedent's  death;  and  in  the  McAvoy  case  it  was  held  that  the  be- 
quest was  taxable,  although  the  beneficiary  received  it  in  pisyment 
of  services  to  be  rendered  thereafter.  While  it  lias  been  held  that 
a  sum  spent  by  an  executor  in  the  erection  of  a  muniuncnt  to  de- 
cedent is  exemyit  (Matter  of  EdgiM'ton's  Estate,  35  Apji.  Div.  125. 
5-t  X.  Y.  J^uji!).  700),  and  that  a  reas(jiiahle  sum  spent  in  tlio  purchase 
of  a  burial  plot  for  decedent  may  be  ri'.i::irilcd  as  a  iiart  of  the  funeral 
expenses  and,  tlierefore.  a  proj^er  deihirtion  (]\ratter  of  Liss'  Estate, 
39  Misc.  Kep.  123,  78  X''.  Y.  Supp.  0C9),  there  is  a  manifest  distinc- 
tion between  such  expenditures  made  by  an  exi-  ritor  in  his  discretion 
and  a  bequest  made  by  decedent  in  his  last  will  to  a  certain  beno- 
ticinry  and  for  a  certain  specific  purpose." 

In  a  proceeding  to  collect  a  collateral  inheritance  tax  undcT  a 
statute  subjecting  all  property  passing  by  will  after  the  payjiient  of 
all  deb's,  and  providing  further  that  tlie  word  "debt"  shall  inr-Iude  a 
rt\'':sonable  sum  for  funeral  expenses,  a  trstator  may  set  aside  a  sum 
to  erect  a  tomb  for  himself,  since  it  cannot  be  said  tliat  that  form 
of  burial  is  unreasonable:  Morrow  v.  Durant   (Iowa),  llS  X'.  W.  7S1. 

q.  EeCiUest  in  Discharge  of  Debt  or  Other  Obligation. — All  tians- 
fers  made  by  will  are  subject  to  tlie  transfer  tax,  irrespective  of 
whether  they  are  made  as  a  gratuity  or  in  disch.arjre  of  soi>;e  ilebt  or 
other  obligation:  Estate  of  Eogers,  71  App.  Div.  4G1,  75  X'.  Y.  Supp. 
S"r),  affirmed  in  172  X.  Y.  617,  64  X.  E.  1125.  Said  the  court  in  Es- 
tate of  Gould,  156  X^.  Y''.  423,  51  X".  E.  2S7,  where  a  son  of  the  testator 
accepted    payment    for    his    services    under    a    provision    of    the    will: 
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"It  matters  not  what  the  motive  of  a  transfer  by  will  may  be,  whether 
to  pay  a  debt,  discharge  some  moral  obligation,  or  to  benefit  a  rela- 
tive for  whom  the  testator  entertained  a  strong  affection,  if  the 
devise  or  bequest  be  accepted  by  the  beneficiary,  the  transfer  is 
made  by  will  and  the  state  makes  a  tax  to  impinge  upon  that  per- 
formance." Accordingly  it  has  been  decided  that  a  bequest  to  a 
jihysician  "in  view  and  in  consideration  of  .his  unremitting  care  and 
attention  to  me  during  my  years  of  sickness  without  asking  any  re- 
ward for  services  rendered,"  is  subject  to  the  transfer  tax:  Estate  of 
Doty,  7  Misc.  Rep.  193,  27  N.  Y.  Supp.  653;  and  that  a  bequest  to  a 
priest  or  his  successors  to  be  used  in  saying  low  masses  for  the  re- 
pose of  the  soul  of  the  testatrix  and  three  others,  is  not  exempt  from 
the  transfer  tax  as  funeral  expenses:  Estate  of  McAvoy,  112  App. 
Div.  377,  98  N.  Y.  Supp.  437. 

Referring  to  the  Gould  case  above,  where  the  testator's  son  con- 
sented to  accept  payment  for  his  services  under  a  provision  in  the 
will,  the  court  in  Estate  of  Daniell,  40  Misc.  Rep.  329,  81  N.  Y.  Supp. 
1033,  said:  "It  is  only  where  the  devise  or  bequest  is  accepted  by 
the  beriCficiary  that  the  transfer  is  made  by  the  will,  and  the  stat- 
ute in  question  makes  a  tax  to  impinge  upon  that  performance." 
This  is  in  recognition  of  the  well-estnblislied  rule  that  a  legatee  may 
renounce  his  legacy,  and  that  when  he  d(K'S  so  there  is  no  transfer 
to  him,  so  far  as  concerns  that  particular  testamentary  gift,  to  which 
the  inlicritance  tax  will  attach:  See  "EtTect  of  Renunciation  of 
Legacy,"   post. 

In  Estate  of  Rogers,  2  Con.  Sur.  19S,  10  X.  Y.  Supp.  22,  it  is  doubted 
whether  a  bequest  in  satisfaction  of  a  debt  is  a  legacy  witliin  the 
meaning  of  the  act  taxing  legacies,  since  a  legacy  only  implies 
bounty  or  benevolence.  And  in  Foister's  Exrs.  v.  Gilliam.  13  Pa. 
340,  a  gift  by  a  testator  to  his  creditor,  in  satisfaction  of  a  debt, 
of  the  precise  sum  due,  is  said  to  fall  neither  within  the  letter  nor 
the  spirit  of  the  collateral  inheritance  tax.  According  to  Matter 
of  Underhill,  2  Con.  Sur.  262,  20  X.  Y.  Supp.  134,  when  a  bequest 
is  matle  to  a  creditor  on  condition  that  he  accept  it  in  full  satis- 
faction of  all  unsettled  accounts  and  claims  against  the  testator,  it 
is  not  subject  to  the  inheritance  tax  if  the  accounts  exceed  the  sum 
bequeathed.  A  bequest  of  a  promissory  note  to  its  maker  has  been 
held  a  transfer  taxable  at  its  fair  market  value:  Morgan  v.  Warner. 
4.5  App.  Div.  424,  GO  X.  Y.  Supp.  693,  affirmed  in  162  N.  Y.  612.  57 
X.  E.  1118.  And  according  to  Matter  of  Tuigg,  15  X".  Y.  Supp.  .jt^, 
wlion  a  bequest  of  the  residue  of  the  estate  of  the  testator  includes 
a  note  by  the  legatee,  the  amount  of  the  note  is  subject  to  the  legncy 
tax.  And  in  Estate  of  Wood,  40  Misc.  Rep.  155,  81  X".  Y.  Supp.  511. 
where  the  testator  directed  his  executor  to  withdraw  one-half  of  the 
claims  he  had  presented  to  his  brother's  executor,  and  forgave  that 
];;ilf,  it  v.-as  held  that  this  did  not  relieve  any  part  of  the  whole 
sum  from  taxation  (it  being  a  bequest  of  that  half  to  the  estate), 
and  have  the  effect  of  making  the  tax  on  that  half  assessable  to 
the  executrix  in  her  official  capacity  and  not  as  an  individual. 
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T.  Advancements  and  ordinary  gifts  inter  vivos  not  in  ron^rmpla- 
tion  of  death  are  not  within  the  provisions  of  the  inheritance  tax 
statutes:  Matter  of  Edgerton,  35  App.  Div.  ]2o,  54  N.  Y.  Supp,  700, 
affirmed  in  158  N.  Y.  671,  52  N.  E.  1124;  Matter  of  Spaulding,  49 
App.  Div.  541,  63  N.  Y.  Supp.  694.  In  Matter  of  Bartlott,  4  Misc. 
Rep.  380,  23  N.  Y.  Supp.  990,  sums  loaneil  and  advanced  by  the 
testator  to  his  sons  were  held  not  advancements  within  tliis  rule, 
the  court  distinguishing  between  the  words  "advance"  and  "a<l- 
vancement."  But  in  United  States  v.  Banks,  17  Fed.  322,  a  deed  of 
gift  to  a  son,  made  as  an  advancement  and  chargeable  as  such  against 
his  ultimate  share  of  the  estate  of  the  father  under  a  will  existing 
at  the  time  of  the  deed,  was  held  a  "succession,"  under  the  war 
revenue  act  of  June  30,  1SG4,  as  a  conveyance  without  "valuable  and 
adequate  consideration,"   and  chargeable  with  a  tax  of  one   per   cent. 

s.  Compensation  to  Executor  or  Trustee. — The  statutes  usually 
provide  that  when  a  testator  makes  a  bequest  or  devise  to  his  ex- 
ecutors or  trustees  in  lieu  of  commissions  or  compensation,  the  ex- 
cess of  this  gift  over  and  above  a  reasonable  compensation  for  their 
services  is  subject  to  the  inheritance  tar.  Accordingly,  where  a  testa- 
tor directs  that  his  executor  and  trustee  be  paid  an  annual  sum, 
together  with  the  commissions  allowed  by  law,  so  long  as  he  should 
act,  in  full  compensation  for  his  services,  and  he  accepts  the  sum, 
the  annual  sum  is  subject  to  the  transfer  tax:  Estate  of  Huber,  8G 
App.  Div.  45S,  83  N.  Y.  Supp.  7C9.  But  a  bequest  to  an  executor  of 
a  stated  sum  "over  and  above  his  legal  commissions  and  expenses," 
has  been  held  to  be  not  within  the  statutory  provision  that  when  a 
bequest  is  made  in  lieu  of  commissions  the  excess  thereof  above 
reasonable  compensation  is  subject  to  the  inheritance  taxation:  Mat- 
ter of  Underbill,  2  Con.  Sur.  262,  20  N.  Y.  Supp.  131.  In  Maryland, 
where  executors  wtre  appointed  under  the  will  of  a  testateir  wlio 
died  March  27,  1S45,  their  commissions  were  heM  subject  to  the  tax 
imposed  by  the  act  of  18:14,  which  did  not  go  into  ell'ect  until  June 
2,   1843:   Williams  v.  Mosher,  6   Gill,  454. 

t.  Power  of  Appointment. — The  imposition  of  transfer  taxes  on 
the  exercise  of  powers  of  appointment  has  already  been  consLiered 
with  reference  to  what  law  governs:  See  ante,  II,  e.  The  New  York 
statute,  which  in  its  general  terms  is  similar  to  the  statute  of  other 
states,  has  been  held  not  to  be  in  contravention  of  the  United  States 
constitution:  Orr  v.  Oilman,  183  U.  S.  278,  22  Sup.  Ct.  Kep.  2i;;,  40 
L.  ed.  196.  It  has  been  said  of  this  statute  that  it  apiilies  to  all 
powers  alike,  withuut  distinction  on  account  of  tne  inetl.^ii  or  date 
of  creation;  and  that  it  does  not  impose  a  tax  on  pi-up.-rty.  uv  on 
the  original  transfer,  but  the  particular  traii^ter  througii  tlie  exer- 
cise of  the  po%Yer:  Matter  of  Dows,  167  N.  Y.  227,  ^8  Am.  St.  Ji'ep. 
oUS,  60  N.  E.  439,  52  L.  K.  A.  433;  Estate  of  Delano,  176  N.  Y.  4^6, 
68  X.  E.  871,  64  L.  K.  A.  270;  and  a  determiiiatiou  by  a  state  cuiu-r 
to  this  ellect  is  not  reviewable  by  the  supreme  court  of  tiie  United 
States:  (.)rr  v.  Gilman.  183  U.  S.  278.  22  Sup.  Ct.  Rej>.  2i:'..  4ii  i..  ed. 
1^6.     "Ajs    the    tax    is   ini^iosei^l    upon    the    exercise    of    the    po\\i_r,    it    is 
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unimportant  how  the  power  was  created.  The  existence  of  the  power 
is  the  important  fact,  for  what  may  be  done  under  it  is  not  affected 
by  its  origin.  If  created  by  deed  its  efficiency  is  the  same  as  if  it 
had  been  created  in  the  same  form  by  will.  No  more  and  no  less 
could  be  done  by  virtue  of  it  in  the  one  case  than  in  the  other. 
Its  ell'cttive  tigoncy  to  produce  the  result  intended  is  neither  strength- 
ened lior  weukeiiod  by  the  nature  of  the  instrument  used  by  the 
donor  oi'  the  power  to  create  it.  The  power,  however  or  whenever 
created,  authorized  the  donee  by  her  will  to  devest  certain  defeasi- 
ble estates,  and  to  vest  them  absolutely  in  one  person.  If  this  au- 
tliorit}-  had  been  conferred  by  will  instead  of  by  deed,  the  right 
to    net    would   have   been   precisely   the   same,   and   the   power   wn   'd, 

linve    neither    gained    nor    lost    in    force As    we    said    tl, rough 

.Tiid-r  Cullen  in  the  Dows  case  (167  X.  Y.  227,  88  Am.  St.  Rep.  508, 
60  N.  E.  439,  54  L.  R.  A.  433):  'Whatever  be  the  technical  source 
of  title  of  a  grantee  under  a  power  of  appointment,  it  cannot  be 
denied  that  in  reality  and  substance  it  is  the  execution  of  the  power 
that  gives  to  the  grantee  the  property  passing  under  it.'  This  ac- 
cords with  the  statutory  definition  of  a  power  as  applied  to  real 
estate,  for  it  includes  an  authority  to  create  or  revoke  an  estate 
therein.  Such  was  the  effect  of  the  exercise  of  the  power  under 
consideration,  for  it  both  revoked  and  created  estates  in  the  rea! 
property  and  the  interests  in  the  personal  property.  No  tax  is  laid 
on  the  power,  or  on  the  property,  or  on  the  original  disposition  by 
deed,  but  simply  upon  the  exercise  of  the  power  by  will,  as  an  ef- 
fective transfer  for  the  purposes  of  the  act":  Chanler  v.  Kelsey,  203 
U.  S.  466,  27  Sup.  Ct.  Eep.  550,  51  L.  ed.  8S2,  affirming  and  quoting 
from  Estate  of  Delano,  176  N,  Y.  486,  6S  X.  E.  871,  64  L.  E.  A.  279. 

Other  decisions  discussing  the  imposition  of  inheritance  taxes  on 
powers  of  appointment  and  their  exercise  are:  Matter  of  Stewart, 
131  X.  Y.  27-1,  30  X.  E.  1S4,  14  L.  E.  A.  S3G,  reversing  01  Ilun.  534, 
16  X.  Y.  Supp.  3S3;  Estate  of  Langdon,  153  X.  Y.  6.  46  N.  E.  1034; 
Isliam  V.  Xew  York  Assn.  for  iTuproving  the  Condition  of  the  Poor, 
177  X.  Y.  218,  69  N.  E.  367;  Estate  of  Lansing,  182  X.  Y.  238,  74 
X.  E.  882;  Estate  of  Cooksey,  182  X.  Y.  92,  74  X.  E.  880;  Estate  of 
Potter,  51  App.  Div.  212,  64  X.  Y.  Supp.  1013;  Estate  of  Eogers,  71 
App.  Div.  461,  75  X.  Y.  Supp.  835;  Matter  of  Howe,  86  App.  Div. 
2S6,  83  N.  Y.  Supp.  825;  Estate  of  Mather,  90  App.  Div.  382,  85  X. 
Y.  Supp.  657;  Estate  of  Buckingham,  106  App.  Div.  13,  94  N.  Y. 
Supp,  130;  Estate  of  Spencer,  119  App.  Div.  883,  107  N.  Y.  Supp. 
3i3;  Estate  of  Eipley,  122  App.  Div.  419,  106  N.  Y.  Supp.  844,  or- 
der auirnicd  in  84  N.  E.  574;  Estate  of  Lewis,  00  Misc.  Eep.  643, 
113  X.  Y.  Supp.  1112,  order  reversed  in  113  N.  Y.  Supp.  113G;  Es- 
tate of  Lowndes,  CO  Misc.  Eep.  506,  113  X.  Y.  Supp.  1114;  Estate  of 
CLapmnn.  61  Misc.  Eep.  593,  115  X.  Y.  Supp.  981;  Commonwealth 
v,  DuHicld,  12  Pa.  277,  Brightly,  X.  P.  409;  Commonwealth  v.  Will- 
iams' Exrs.,  13  Pa.  29;  Commonwealth  v.  Sharpless,  2  Chest.  Co.  Eep. 
(Pa.)  216;  Fidelity  Trust  Co.  v.  McClain,  113  Fed.  152,  affirmed  in 
122  Fed.   1U2U,  57   C,   C.  A.   679. 
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Where  a  resident  of  the  state  gave  a  power  of  appointment  by  her 
will,  and  the  appointee,  also  a  resident  of  the  slate,  exercises  the 
appointment  by  will,  the  beneficiary  becomes  liable  under  the  trans- 
fer tax  of  New  York,  although  the  pro])erty,  real  and  jiersonal,  is 
situated  without  the  state:  Estate  of  Hull,  111  App.  Div.  :\22,  97  N. 
Y.  Supp.  701,  affirmed  in  186  N.  Y.  586,  79  N.  E.  1107.  "We  are  of 
opinion,"  said  the  court  in  reversing  the  surrogate's  decision  in  this 
case,  "that  the  learned  surrogate  has  fallen  into  error  in  rover.sing 
the  original  decree  in  this  matter,  due  to  the  confusion  of  the  ques- 
tion by  an  entirely  irrelevant  detail  in  relation  to  the  situs  of  the 
property  which  passed  to  the  said  Ida  M.  Hull.  The  quesHon  is  not 
where  the  property  was  located,  or  whether  it  was  real  estate  or 
personal  [jropcrty,  but  whether  the  beneficiary  came  into  its  pos- 
session through  the  exercise  of  a  privilege  conferred  by  the  state  of 
New  York It  being  the  privilege  upon  the  right  to  succes- 
sion to  property  by  means  of  a  will  that  is  taxed,  and  tlic  subject 
of  the  litigation  being  within  the  jurisdiction  of  the  state,  it  seems 
clear  that  the  beneficiary  under  the  power  of  ap[)ointment  contained 
in  the  will  of  Caroline  C.  Hull,  a  resident  of  this  state,  upon  the 
exercise  of  that  power  by  Wager  J.  Hull,  likewise  a  resident  of  this 
state,  is  bound  to  pay  the  tax  imposed  upon  that  privilege,  regard- 
less of  the  question  of  where  the  property  to  wliich  the  power  re- 
lated was  located.  Ida  M.  Hull  gets  all  of  her  rights  in  and  to  the 
property  bj-  reason  of  the  exercise  of  the  power  (a  privilege  granted 
by  the  state  of  New  York),  and  she  may  not  be  relieved  from  that 
obligation  because  of  the  fact  that  tlie  property  itself  was  without 
tlie  jurisdiction  of  the  state  at  the  time  the  power  was  exercised. 
Th;it  is  an  entirely  irrelevant  matter." 

In  Estate  of  Lord,  111  Apj).  Div.  152,  97  N.  Y.  Supp.  553,  affirmed 
in  ISO  N.  Y.  549,  79  N.  E.  1110,  when  a  man  by  will  exercised  a 
power  of  appointment  as  to  property  situated  in  Xew  York  in  favor 
of  his  v.ife.  who  disposed  of  the  property  by  will  whicli  was  pro- 
bated in  aiiotlier  state,  the  property,  although  removed  from  Xf.v 
York  b(  f ore  distribution  under  her  will,  was  held  subject  to  the 
in!u':it;ince  tax.  But  in  Estate  of  Thomas,  39  Misc.  Eep.  lo(j,  78 
N.  Y.  Supp.  9S1,  where  a  nonresident  testator,  whose  proj'crty  was 
entin  l_v  without  the  state,  left  specified  property  in  trust  for  iiis 
daughti  r  for  life,  with  power  to  appoint  the  remainder  after  tlie 
truht,  and  tlie  trustee  was  a  resident,  and  thereafter  the  dauglitcr, 
then  a  resident  of  the  state,  executed  the  power  by  will,  it  w.-is  dc- 
cidfd  that  this  exercise  was  not  a  taxable  transfer.  According  to 
:\ratter  of  Cliabot,  44  App.  Div.  340,  GO  N.  Y.  ^iipp.  <)::^7,  an  estate 
of  a  nonresident  testator,  acquired  as  ai)pointee  named  by  a  legatee 
for  life,  with  power  to  name  the  remainderman,  may  be  assessed 
jirior  to  the  administration  of  the  estate  of  the  legatee,  who  dies 
shortly  before  the  appointee. 

11.  Efi'ect  of  Coinproniise  of  Litigation. — A  compromise  of  liriga- 
ti*u  or  of  a  will  contest  cannot  be  resorted  to  as  a  mere  device  for 
Am.  St.  Rep.,  Vol.  127— C3 
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evading  the  payment  of  an  inheritance  tax;  for  courts  look  beyond 
the  form  of  any  arrangement,  whereby  the  commonwealth  is  deprived 
of  a  tax,  to  its  substance  to  ascertain  its  real  purpose.  Hence  an 
agrcrmont  to  sot  anide  a  will  and  to  make  distribution  in  accord- 
ance with  its  provisions  or  otherwise  will  not  relieve  legacies  other- 
wise taxable  from  the  burden  which  the  law  imposes  upon  them. 
But  mono}'  paid  in  good  faith  in  comprom.ise  of  threatened  litigation 
or  of  a  will  contest  is  not  subject  to  the  legacy  tax:  Estate  of  Haw- 
ley,  214  Pa.  525,  63  Atl.  1021.  It  has  been  held  that  the  collateral 
inheritance  tax  is  not  payable  on  the  money  which  legatees,  who  are 
collaterals,  authorized  the  executor  to  pay  to  a  disinherited  son  of 
the  decedent,  in  pursuance  of  a  compromise  by  which  the  son's 
caveat  is  withdrawn  and  the  will  admitted  to  probate:  Estate  of 
Pepper,  159  Pa.  508,  28  Atl.  356;  and  that  such  tax  cannot  be  im- 
posed upon  money  paid  to  extinguish  the  title  of  persons  who  claim 
adversely  to  the  decedent,  or  upon  property  surrendered  by  way  of 
compromise  to  persons  who  so  claim:  Estate  of  Kerr,  159  Pa.  512, 
28  Atl.  354.  In  Estate  of  Wells  (Iowa),  120  N.  W.  713,  it  was  ad- 
judged, after  a  review  of  the  foregoing  Pennsylvania  decisions,  that 
upon  the  compromise  of  the  will  in  that  case,  the  children  of  the 
testator  took  nothing  under  the  will,  nor  as  heirs  or  creditors,  but 
solely  by  virtue  of  the  settlement,  and  hence  the  amounts  received 
were  not  subject  to   taxation. 

In  English  v.  Crenshaw,  120  Tenn.  531,  ante,  p.  1052,  110  S.  W.  210, 
the  testator  loft  all  his  property  to  his  widow;  collateral  heirs  con- 
tested the  will,  and  procured  it  to  be  set  aside,  but  the  case  was  re- 
versed on  appeal  and  remanded;  the  Madow  then  proposed  to  deed 
one-half  of  the  property  to  the  contestants  if  they  would  withdraw 
the  contest,  which  proposition  was  accepted.  It  was  held  that  the 
collateral  representatives  did  not  derive  title  from  the  decedent,  but 
from  the  deeds  of  the  widow,  and  that  no  collateral  inheritance  tax 
was  due. 

In  People  v.  Rice,  40  Colo.  508,  91  Pac.  33,  where  the  sole  heir  of 
the  testator  contested  the  will  because  it  made  him  a  less  liberal 
allowance  than  the  statute,  and  the  executor  paid  him  a  sum  in  ad- 
dition to  his  legacy  in  consideration  of  a  withdrawal  of  the  contest, 
it  was  decided  that  the  sum  thus  paid  was  subject  to  the  tax. 

In  Estate  of  Cook,  187  N.  Y.  253,  79  N.  E.  991,  the  widow,  an 
adopted  daughter  of  the  testator,  resisted  the  probate  of  his  will; 
thereafter  it  was  admitted  to  probate  under  an  agreement  whereby 
his  nephews  and  nieces,  as  residuary  legatees,  transferred  their  in- 
terests in  the  estate  to  the  widow.  This  arrangement  was  made  in 
good  faith  for  no  other  purpose  than  to  avoid  a  will  contest.  The 
court  held  that  the  residue  was  taxable  at  the  rate  of  five  per  cent 
as  in  the  case  of  a  bequest  to  nephews  and  nieces,  rather  than  at 
the  rate  of  one  per  cent  as  in  the  case  of  a  bequest  to  a  widow. 
Said  the  court:  "The  compromise  did  not  change  the  will.  No  s'>ttlo- 
ment  could  change  a  word  that  the  testator  wrote.  The  will  st:in(!s 
as    it    was    written,    and    the    most    solemn    instrument,    executed    by    ail. 
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parties  interested,  could  not  convert  a  boquost  to  the  nephews  and 
nieces  into  a  bequest  to  the  widow.  As  we  said  in  another  case,  she 
takes  under  them  'by  contract,  not  under  the  will  or  from  the  testa- 
tor': Greenwood  v.  Holbrook,  111  N.  Y.  4G.1,  471,  18  N.  E.  711.  A 
succession  tax  is  measured  by  the  legal  relntion  which  the  legatee 
bears  to  the  testator,  and  is  not  affected  by  the  relation  which  an 
assignee  of  the  legatee  bears  to  him.  Here  the  legatees  took  the 
residuum  under  the  will.  They  succeeded  tlie  testator  in  the  owner- 
ship thereof,  and  their  succession  gives  rise  to  the  tax.  The  widow 
did  not  take  the  residue  from  the  testator,  for  he  did  not  give  it 
to  her.  She  took  as  assignee,  not  as  legatee.  Unless  she  took  as  as 
signee,  she  did  not  take  at  all.  Tlie  legatees  assigned  to  her,  and  the 
rate  of  taxation  is  fixed  by  their  relation  to  the  testator.  As  she 
did  not  take  through  the  will,  the  succession  tax  cannot  be  fixed  at 
the  rate  of  one  per  cent,  .as  in  the  case  of  a  bequest  to  a  widow,  but 
must  be  fixed  at  the  rate  of  five  per  cent,  as  in  the  case  of  a  be- 
quest to  nephews  and  nieces." 

In  Appeal  of  Commonwealth,  34  Pa.  204,  the  testator  devised  his 
entire  estate  to  his  executors  in  trust  for  legatees  and  devisees; 
the  widow  declined  to  take  her  legacy,  but  afterward,  by  an  arrange- 
ment with  the  executors  approved  by  the  court,  accepted  a  sum  less 
than  her  share  of  the  estate  and  relinquished  her  claim  to  the  resi- 
due. It  was  held  that  she  took  this  sum  under  lier  paramount  title 
as  a  widow,  not  out  of  the  fund  bequeathed  in  trust,  and  therefore 
that  it  was  not  subject  to  the  collateral  inheritance  +ax. 

Cases  somewhat  analogous  to  tlie  above  hav(  arisen  when  taxes  un- 
der I'nited  States  internal  revenue  laws  have  been  sought  to  be 
imposed  on  money  received  as  the  result  of  a  eomin-omise  in  a  will 
contest,  and  it  has  been  affirmed  that  money  tluis  received  does  not 
fall  witliin  the  category  of  "legacies"  or  "distributive  shares"  subject 
to  the  federal  internal  revenue  tax:  Page  v.  Ifives,  1  Hughes,  297, 
Fed.  Cas.  No.  10,666.  Where  an  instrument  offered  as  a  will  is  not 
admitted  to  probate  but  contested  proceedings  therefor  are  compro- 
mised as  authorized  by  the  Massachusetts  statute,  and  the  estate  is 
distributed  pursuant  to  the  compromise  decree,  this  compromise  is 
deemed  the  will  under  which  the  property  passed  for  the  purpose- 
of  the  federal  war-revenue  act  of  1S98,  and  the  tax  due  thereunder 
is  determined  accordingly:  McCoy  v.  Gill,  156  Fed.  985. 

V.  Effect  of  Renunciation  of  Legacy.— Since  a  legacj  does  not  be- 
come effective  until  accepted,  there  is  no  transfer  thereof  to  whirh 
an  inheritance  tax  will  attach  if  the  legatee  waives  or  renounces 
the  legacy,  but  tlie  succession  thereupon  becomes  taxnhlc,  if  at  all. 
in  accordance  with  the  ultimate  devolution  of  the  property.  "If  no 
transfer  is  effected  because  it  turns  out  that  there  is  no  property  tu 
transfer,  no  tax  can  be  collected,  and,  if  the  Ic;L;;aec  renounce  the 
gift  and  refuse  to  receive  it,  no  tax  can  be  colioL'ted  with  respect 
to  him,  because  there  has  been  no  transfer  to  him.  His  right  to  re- 
nounce the  privilege  of  accepting  the  donation  is  nut  denied  or  for- 
bidden by  the  statute,  and  such  right   is  reeugnized  by  the  authorities. 
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....  On  his  rdoctivo  reiiuticiation  the  title  to,  or  ownership  of,  the 
property  of  tlie  gift  remains  in  the  estate  to  be  disposed  of  under 
the    terms   of   the   will   and   the   succession   is   taxable   in   accordance 

with  the  nature  of  the  ultimate  devolution Assuming  the  right 

of  an  individual  to  reject  proffered  bounty,  whether  tendered  by  deed 
to  take  effect  at  the  grantor's  death,  or  by  will,  I  can  see  no  good 
reason  for  applying  the  provisions  of  the  tax  law  to  a  mere  abortive 
attempt  at  a  transfer  as  well  as  to  the  consummated  act":  Estate  of 
Cook,  187  N.  Y.  253,  79  N.  E.  991;  Estate  of  Wolfe,  89  App.  Div. 
349,  85  N.  Y.  Supp.  949,  affirmed  in  179  N,  Y.  599,  72  N.  E.  1152. 

In  a  recent  Iowa  case  it  is  affirmed  that  the  state  cannot  collect  a 
rellateral  inheritance  tax  on  a  legacy  which  has  been  waived  by  the 
collateral  legatee:  Morrow  v.  Durant  (Iowa),  118  N.  W.  781.  This 
decision  is  in  affirmance  of  Estate  of  Stone,  132  Iowa,  136,  109  N. 
W.  455,  where  it  is  held  that  a  contract  between  the  beneficiaries  in 
a  will,  including  a  collateral  legatee,  whereby  the  provisions  of  the 
ivill  are  renounced  and  a  division  of  the  property  provided  for,  is 
valid  notwithstanding  its  effect  is  to  deprive  the  state  of  a  collateral 
inlieritance  tax  otherwise  collectible  upon  the  legacy  to  the  collateral 
legatee. 

V.     Estates  for  Life   or  in  Remainder — Contingent  Interest. 

a.  Life  Estates  and  Vested  Remainders. — The  general  rule  would 
seem  clear  that  life  estates,  and  ordinary  vested  remainders,  not  sub- 
ject to  any  condition  or  contingency,  are  presently  taxable  under  the 
general  system  of  inheritance  taxation  now  in  vogue.  The  relative 
rights  of  a  life  tenant  and  remaindermen  in  the  matter  of  the  pay- 
ment may  not  be  easily  adjusted,  but  the  fixing  of  the  value  of  either 
of  the  estates,  under  the  mortality  tables,  is  not  difficult:  Fitzgerald 
V.  Ehode  Island  Hospital  Trust  Co.,  24  R.  I.  59,  52  Atl.  814;  People 
V.  McCormick,  20S  111.  437,  70  N.  E.  350,  64  L.  R.  A.  775;  Dow  v. 
Abbott,  197  Mass.  283,  84  N.  E.  96;  Matter  of  Dows,  1G7  X.  Y.  227, 
88  Am.  St.  Eep.  508,  60  N.  E.  508,  52  L.  R.  A.  433;  Estate  of  Vinot, 
7  X.  Y.  Supp.  517;  Estate  of  Bogert,  25  Misc.  Rep.  466,  55  X.  Y. 
Supp.  751;  Estate  of  Sherman,  30  Misc.  Eep.  547,  63  X.  Y.  Supp. 
957;  Estate  of  Runcie,  36  Misc.  Eep.  607,  73  N.  Y.  Supp.  1120;  Es- 
tate of  Babcock,  37  Misc.  Rep.  445,  75  X.  Y.  Supp.  926;  Estate  of 
Bnslinell,  73  App.  Div.  325,  77  X.  Y.  Supp.  4,  affirmed  in  172  X.  Y. 
019,  05  X.  E.  1115;  Estate  of  Hoyt,  37  Misc.  Eep.  720,  76  X.  Y. 
Supp.  504;  Commonwealth's  Appeal,  127  Pa.  438,  17  Atl.  1094; 
Brown  v.  Kinney,  128  Fed.  310;  Peck  v.  Kinney,  128  Fed.  313.  The 
inct  that  the  prior  life  estate  is  exempt  does  not  relieve  the  owner 
i>f  tlie  vested  remainder  from  the  tax:  Estate  of  Copper,  127  Pa. 
s;;5,  17  Atl.  1091;  Bailey  v.  Doane,  96  Tenn.  16.  33  S.  W.  573. 

b.  Fut.ire  and  Contingent  Estates — New  York  Rule. — Until  quite 
loeciitly  the  taxation  of  future  contingent  estates  or  remainders  in 
A'cu-  \  firk  was  governed  by  the  following  statute:  "Estates  in  ei- 
pectaiH  V  uiiic^h  are  contingent  or  defeasible  shall  be  appraised  at 
their  full  undiminished  value  when  the  persons  entitled  thereto  shall 
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come  into  the  beneficial  enjoyment  or  possrssion  thoreof,  without 
diminution  for  or  on  account  of  any  valuation  theretofore  maile  of 
the  particular  estates  for  purposes  of  taxation,  upon  which  said  es- 
tates in  expectancy  may  have  been  limited."  Under  this  statute  it 
was  repeatedly  held  that  future  contingent  estates  therein  mentioned 
were  not  taxable  until  they  vested  in  possession  and  the  beneficial 
owner  thereby  ascertained.  The  taxation  of  such  interests  was  post- 
poned until  the  contingency  was  settled:  Estate  of  Cager,  111  N.  Y. 
343,  IS  N.  E.  866;  Matter  of  Curtis,  142  N.  Y.  219,  36  N.  E.  887; 
Matter  of  Hoffman,  143  N.  Y.  327,  38  N.  E.  311;  Matter  of  Roosevelt, 
143  N.  Y.  120,  38  N.  E.  281,  25  L.  R.  A.  695;  Matter  of  Davis,  149 
N,  Y.  539,  44  N.  E.  185;  Matter  of  Gibson,  157  N.  Y.  680,  51  N.  E. 
1090;  Matter  of  Dows,  167  N.  Y.  227,  88  Am.  St.  Rep.  508,  60  N.  E. 
4;;9,  52  Ij.  R.  a.  433.  Said  the  court  in  Estate  of  Honinan,  143  N. 
Y.  327,  38  N.  E.  311:  "That  mere  possibilities  or  chances  of  the  ac- 
quisition of  property,  including  not  only  contingent  estates,  but  also 
estates  technically  vested,  but  liable  to  be  devested,  were  not  liable 
to  taxation  until  the  contingencies  had  passed  or  been  fulfilled,  and 
the  right  to  succeed  to  property  become  certain  and  absolute,  and 
the  tax  ought  not  to  be  imposed  until  events  make  it  certain  that 
there  is  a  beneficial  transfer  of  property  to  the  beneficiary."  For 
a[)plications  of  this  doctrine,  see  the  following  cases:  Estate  of  Lang- 
don,  11  App.  Div.  220,  43  N.  Y.  Supp.  419;  Estate  of  Harbeck,  43 
App.  Div.  188,  59  N.  Y.  Supp.  3C2;  Estate  of  Travis,  19  Misc.  Rep. 
303,  44  N.  Y.  Supp.  349;  Estate  of  McMahon,  28  Misc.  Eep.  (197,  00 
N.  Y\  Supp.  04;  Estate  of  Eldridge,  29  Misc.  Eep.  734,  02  N.  Y.  Supj.. 
102G;  Estate  of  Bartow,  30  Misc.  Rep.  27,  62  N.  Y.  Supp.  1000; 
Estate  of  Howell,  34  Misc.  Rep.  4;!2,  GU  N.  Y.  Supp.  lOlG;  Estate  of 
Eynn,  34  Misc.  Rep.  681,  70  N.  Y.  Supp.  730;  Estate  of  Plum,  37 
Misc.  Rep.  4GG,  75  N.  Y'.  Sup]).  940;  Estate  of  Clarke.  39  Misc.  liop. 
73,  78  N.  Y.  Supp.  8G9;  Estate  of  Babcock,  81  App.  Div.  041,  Si  X. 
Y'.  Supp.  1117;  Estate  of  Le  Brun,  39  Misc.  Rep.  51G,  SO  X.  Y.  Supp. 
486;  Estate  of  Howe.  SG  App.  Div.  2sG,  S3  X.  Y.  Supj).  S25.  afurnied 
in  17G  X.  Y.  570,  CS  X.  E.  HIS;  Miller  v.  Tracy,  Su  X.  Y'.  Supp. 
1U2!;  Estate  of  Xaylor,  120  App.  Div.  738,  105  X.  Y.  Supp.  GG7. 

The  Xew  Y''ork  statute  has  been  materially  changed  so  as  to  read: 
"Wiienever  a  transfer  of  property  is  made,  upon  which  there  is,  or  in 
any  contingency  there  may  be,  a  tax  imposed,  such  property  shall 
be  appraised  at  its  clear  market  value  immediately  upon  such  trans- 
fer, or  as  soon  thereafter  as  practicable.  The  value  of  every  future 
or  limited  estate,  income,  interest  or  annuity  dejieiident  upon  any 
life  or  lives  in  being,  shall  be  determined  by  the  rule,  method  and 
staniiard  of  mortality  and  value  employed  by  the  superiniiMideut  of 
insurance  in  ascertaining  the  value  of  policies  of  life  insurance  and 
annuities  for  the  determination  of  lialjilities  of  life  insui'ance  com- 
jianics.  except  that  the  rate  of  interest  for  making  such  computation 
shall  be  five  per  centum  per  annum When  lu-operty  is  trans- 
ferred in  trust  or  otherv.ise,  and  the  rig'ats,  intere-^ts  or  estates  of 
the     transferees     are     dependent     upon     contingencies     or     conditions 
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whereby  they  may  be  wholly  or  in  part  created,  defeated,  extended 
or  abridged,  a  tax  shall  be  imposed  upon  said  transfer  at  the  highest 
rate  which,  on  the  happenings  of  any  of  the  said  contingencies  or 
conditions,  would  be  possible  under  the  provision  of  this  arti- 
cle, and  such  tax  so  imposed  shall  be  due  and  payable  forthwith 
by  the  executors  or  trustees  out  of  the  property  transferred."  Tt  thus 
appears  that  whenever  a  transfer  of  property  is  made,  upon  which 
there  is.  or  by  any  cotitingeney  tliere  may  be,  a  tax  imposed,  the 
property  is  to  be  appraised  at  its  clear  market  value  and  the  trans- 
fer tax  is  due  and  payable  forthwith  out  of  the  property  transferred. 
Tlie  tax  on  contingent  remainders,  tlierefore,  is  to  be  paid  forth- 
with out  of  the  corpus  of  the  estate  transferred:  Estate  of  Tracy, 
179  N.  Y.  501,  72  N.  E.  519;  Estate  of  Brez,  172  N.  Y.  609,  64  N. 
E.  958;  Estate  of  Post,  85  App.  Div.  611,  82  N.  Y.  Supp.  1079.  "By 
this  amendment  the  legislature  clearly  intended  to  change  the  law 
upon  the  subject,  and  to  make  the  transfer  tax  upon  property  trans- 
ferred in  trust  payable  forthwith.  The  tax  is  not  required  to  be 
paid  by  the  conditional  transferee,  for  by  the  provisions  of  the  stat- 
ute it  is  to  be  paid  'out  of  the  property  transferred';  so  that  whoever 
may  ultimately  take  the  property  takes  that  Avhich  remains  after  the 
payment  of  the  tax.  This  amendment  makes  provision  for  property 
transferred  in  trust.  Each  trust  estate  created  is  to  be  separately  ap- 
praised, and  the  tax  determined  according  to  the  percentage  fixed  by 
the  statute  for  those  who  are  contingently  entitled  to  the  estate;  and, 
when  fixed,  the  tax  is  forthwith  payable  out  of  the  trust  estate":  Estate 
of  Yanderbilt,  172  N.  Y.  69,  64  N.  E.  782;  Estate  of  Hoyt,  44  Zdisc. 
Eep.  70.  89  X.  Y.  Supp.  744. 

The  constitutionality  of  the  New  York  statute,  as  thus  amended, 
has  been  rerognized  by  the  court  of  njipeals  of  that  state:  Estate  of 
Vanderl)ilt,  172  X.  Y.  69,  64  X.  E.  782;  Estate  of  Brez,  172  N.  Y. 
609,  64  N.  E.  9.18.  And  the  supreme  court  of  the  United  States 
has  held  that  a  tax  on  remainders  before  the  precedent  estate  ter- 
minates and  the  remainders  vest  in  possession  does  not  violate  the 
fourteenth  amendment  of  the  federal  constitution:  Orr  v.  Oilman, 
183  U.  S.  278,  22  Sup.  Ct.  Rep.  21.3,  46  L.  ed.  196.  But  in  Estate  of 
Brez,  172  X.  Y.  609,  64  N.  E.  958,  the  court  calls  attention  to  what 
it  considers  an  inequality  caused  by  the  statute,  and  suggests  a 
remedy   therefor. 

In  Estate  of  Vanderbilt,  172  X.  Y.  69.  64  X^.  E.  782.  the  court  in 
construing  tlie  transfer  tax  law  as  affecting  payment  upon  contin- 
gent ri'inaiiiders,  and  holding  that  the  tax  was  payable  fortliwith 
out  of  the  property  transferred,  said  through  Justice  ITaigliV:  "It 
seems  to  me  clear  tliat  the  legislature  by  this  amendment  inl ended 
to  ch;ingo  the  law  unon  the  sul'.ioct  and  to  make  the  transfer  tax 
up(in  ]ii'opcrty  transferred  in  trust  I'.'iyablo  tortiiwith.  The  tax  is 
iKit  reunivod  to  be  jiaid  l)y  the  cnndi;  i.in:il  trnnsferr e,  for.  b}-  the 
]ii-ovision  of  the  statute  it  is  "to  be  paid  out  of  the  jiro]Derty  trans- 
forrp.i."  So  that  wliopver  may  ultimately  take  the  property  takrs 
that  which  remains  after  the  payment  of  the  tax."     In  that  case  the 
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court  was  dealing  only  with  a  contingent  remainder,  but  the  prin- 
cii)le  there  announced  is  necessarily  involved  in  life  estates  created 
by  trusts:  Estate  of  Tracy,  179  N.  Y.  501,  72  N.  E.  519.  And  where 
a  testator  gave  the  residue  of  his  property  to  executors  in  trust  to 
pay  the  income  to  his  w:dovv  during  her  widowhood,  and  on  her 
death  to  a  daughter  during  her  life,  and  directed  that  on  her  death 
the  corpus  should  be  divided  among  her  isBue,  and  that  if  she  died 
without  issue  the  corpus  should  be  divided  amongst  his  next  of  kin 
and  heirs,  it  was  held  that  the  tax  on  the  corpus  was  payable  forth- 
with out  of  the  property  transferred:  Estate  of  Huber,  86  App.  Div. 
458,  83  N.  Y.  Supp.  7C9.  Transfer  taxes  on  the  life  interests  and 
rom:!indor  interests  in  a  trust  fund  are,  according  to  Estate  of 
lloyt,  44  Misc.  Reii.  7().  89  N.  Y.  Supj).  744,  payable  out  of  the  capi- 
tal though  the  remainders  are  contingent. 

c.  Future  Estates — California  Rule. — The  California  stnfute  gov- 
erning future  estates  is  as  follows:  "When  any  grant,  gift,  bgacy,  or 
succession  upon  which  a  tax  is  imposed  by  section  1  of  this  act 
shall  be  an  estate,  income,  or  interest  for  a  term  of  years,  or  for 
life,  or  determinable  ujion  any  future  or  contingent  event,  or  shall 
be  a  remainder,  reversion,  or  other  expectancy,  real  or  jiersonal,  the 
entire  property  or  fund  by  which  estjite,  inome,  or  Intercast  is  sup- 
[tortod.  or  of  wliieli  it  is  a  part,  shall  be  appraised  immci'.iatcly  after 
the  death  of  the  decedent,  and  tlie  market  value  thereof  determined, 
in  the  manner  provided  in  section  fourteen  of  this  act,  and  the  tax 
prescribed  by  this  act  shall  be  immediately  due  and  payable  to  the 
treasurer  of  tlic  proper  county,  and,  together  with  the  intere-^t  thereon 
sh;!ll  be  and  remain  a  lien  on  the  said  property  until  the  same  is 
paid";  provided  that  upon  the  execution  of  the  proper  bond  the  pay- 
ment m:iy  be  postponed  until  the  persons  liable  come  into  the  actual 
(Ujoyment  or  possession  of  the  property:  Stats.   1905,  sec.  5,  p.  313. 

d.  Future  Contingent  Estates — Illinois  Pailc. — In  Illinois  somewhat 
the  same  view  is  taken  in  taxing  future  contingent  interests  as 
fornurly  pre\'ailed  in  New  York:  Avers  v.  Chicago  Title  etc.  Co.,  187 
111.  42.  58  X.  E.  318;  Billings  v.  People,  189  111.  472,  59  X.  E.  798. 
.19  L.  R.  A.  807.  To  q;iote  from  the  last  case,  "The  tax  imposed  by 
sc:-tion  1  of  our  statute  is  fixed  upon  the  'clear  marktt  value  of  tlie 
priiperty  received  by  each  person'  at  the  jircsci-ibed  rate— tliat  is,  as 
shown  by  the  context,  the  clear  market  value  of  tlie  bencfici:;!  inter- 
est so  received.  Surely,  by  such  language  it  was  not  intended  by 
tlie  legislature  that  tlie  courts  should  undertalxe  to  ascertain  tlie  clear 
in::rket  value  of  a  mere  possible  interest  which,  from  its  very  na- 
ture, cuuld  not  have  any  market  value,  and  v.-hich,  for  all  jiractical 
[r.irpioses,  such  as  taxation,  is  incapable  of  valuation.  Tlie  courts,  in 
order  to  enforce  the  immediate  collection  of  such  taxes,  as  the  stat- 
ute seems  to  Contemplate  shall  be  done,  cannot  cii:inge  the  tax  from 
one  on  succession  to  one  on  property;  nor  can  tliey  classiiy  such  re- 
UKite  and  contingent  interests,  and  fix  tlie  tax  or  mre  ef  tax  upon 
the  v.'liele  class,  as  possibly  tiie  l:!\v-:n:,';ing  power  mi^'at  do  or  pro- 
vide  for.     No   other   course    is   left    open    in   the    practical    administra- 
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tion  of  the  statute  than  to  postpone,  as  was  done  in  this  case,  the 
assessing  and  collecting  of  the  tax  upon  such  reraote  and  contingent 
interests  as  are  incapable  of  valuation  and  as  to  which  the  rate  and 
the  exemptions  cannot  be  determined.  It  is  apparent  that  in  many 
cases  the  tax  on  remainders,  mentioned  in  section  2  as  becoming 
immediately  due  and  payable,  can  be  immediately  ascertained  and 
collected;  but  in  other  cases,  while,  in  contemplation  of  the  statute, 
they  are  due  and  payable  and  remain  a  lien  on  the  property,  their 
payment  cannot  be  enforced  until  the  amount  can  be  determined  by 
the  happening  of  the  event  or  the  fulfillment  of  the  conditions  upon 
which  the  beneficial  estate  itself  is  made  to  depend.  This  construc- 
tion of  the  statute  leads  to  its  broadest,  fairest  and  fullest  enforce- 
ment, while  to  so  construe  it  as  to  require  the  fixing  and  collecting 
of  the  tax,  immediately  upon  the  death  of  the  donor,  upon  all  in- 
terests in  property  passing  or  to  pass  upon  any  contingency,  would 
embarrass,  and  for  practical  purposes  might  have  the  e.Teet  to  de- 
feat, the  full  operation  the  statute  was  intended  to  have":  Billings 
V.  People,  189  111.  472,  59  N.  E.  798,  59  L.  R.  A.  SU7,  approved  in 
Vanderbilt  v.  Eidman,  19G  U.  S.  480,  25  Sup.  Ct.  Eep.  331,  49  L.  ed. 
563. 

In  the  subsequent  case  of  People  v.  McCormick,  208  111.  437,  70 
N.  E.  350,  64  L.  R.  A.  775,  where  it  is  held  that  if  the  person  ulti- 
mately entitled  to  the  beneficial  interest  in  a  remainder  cannot  be 
identified,  or  the  proportion  thereof  to  which  he  will  succeed  can- 
not be  determined,  the  imposition  of  the  inheritance  tax  must  be 
postponed  until  such  matters  can  be  definitely  understood,  the  court 
observed:  "As  we  have  heretofore  said,  hov/cvcr,  the  right  to  im- 
pose the  tax  presently  depends,  not  upon  the  character  of  the  estate 
devised,  with  reference  to  its  beiug  a  contingent  or  vested  remainder, 
but  upon  the  question  whether  the  person  who  is  now,  or  will  ulti- 
mately be,  entitled  to  a  beneficial  interest  in  the  remainder  can  be 
now  identified,  and  whether  the  proportion  thereof  to  which  he  will 
succeed  can  be  now  determined." 

e.  Future  Contingent  Estates — Minnesota  Rule. — The  view  for- 
merly prevailing  in  New  York  has  also  been  adopted  in  Minnesota.  To 
quote  from  a  recent  decision  by  the  supreme  court  of  that  state: 
''By  the  express  provisions  of  the  provisos  to  sections  3  and  15,  re- 
spectively, a  tax  upon  any  devise,  bequest,  legacy,  or  gift,  wliieii  is 
limited,  conditional,  dependent,  or  determinable  upon  the  happening 
of  any  contingency  or  future  event,  so  that  the  true  value  thereof 
cannot  be  presently  ascertained,  accrues  and  becomes  payable  only 
when  the  beneficiary  is  entitled  to  the  possession  or  enjoyment 
thereof.  The  language  of  the  statiite  is  so  specific  that  its  meaning 
cannot  be  made  clearer  by  any  extended  discussion  of  its  terms.  In 
the  case  of  Estate  of  Hoffman,  143  X.  Y.  327,  38  N.  E.  311,  similar 
provisions  of  the  inheritance  tax  law  of  the  state  of  Xew  York  were 
so  construed,  and  it  was  held  that  legacies  which  vested  only  upoa 
the  hai'i'cniiig  of  some  uncertain  future  event,  or,  if  vested,  were  lia- 
ble   to    be    devested,    were    not    taxable   until    the    contingencies    had 
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passed  or  been  fulfilled  and  the  right  to  succeed  to  the  property  be- 
came absolute":  State  v.  Probate  Court,  lOU  Minu.  192,  IIU  N.  W. 
8G5. 

In  that  case  M.  by  his  will  gave  the  residue  of  his  estate  to  trus- 
tees to  be  invested,  and  directed  them  to  pay  semi-annually  the  net 
income  therefrom  to  B.  during  the  time  the  estate  should  remain  in 
their  hands,  and  to  pay  and  deliver  the  corpus  of  the  estate  to  liim 
in  four  equal  installments,  the  first  one  to  be  turned  o\fr  to  him 
when  he  attained  the  age  of  twenty-five  years,  and  the  others,  ii» 
their  order,  when  he  reached  the  age  of  thirty,  thirty-five,  and  forty 
years  respectively.  The  will,  in  the  event  of  B.'s  death  jjeforc  he  re- 
ceived the  whole  or  any  part  of  the  estate,  gave  the  b;ilance  re- 
maining in  the  hands  of  tlic  trustees  to  other  legatees.  It  was  held 
that  a  tax  on  a  legacy  which  vests  only  upon  the  happening  of  some 
uncertain  event,  so  that  the  true  value  thereof  cannot  be  presently 
ascertained,  accrues  and  becomes  payable  only  when  the  beneficiary 
is  entitled  to  the  possession  or  enjoyment  thereof;  and  that  the  trans- 
fer of  the  residue  of  tlie  estate  to  the  trustees  was  not  taxable,  but 
a  tax  would  accrue  and  become  payable  from  time  to  time  on  the 
income  and  on  the  corpus  as  B.  might  become  entitled  to  them  or 
any  part  thereof:  State  v.  Probate  Court,  lUO  Minn.  192,  110  X.  W. 
8G5. 

f.  Future  Contingent  Estates — Rule  in  Other  States. — Under  the 
Tennessee  statute  the  collateral  inheritance  tax  does  not  beoome  col- 
lectible, in  the  case  of  remainders,  until  the  person  liable  therefor 
comes  into  the  possession  and  beneficial  enjoyment  of  the  property 
after  the  termination  of  the  life  estate.  The  termination,  however, 
is  not  necessarily  post|H.:u'd  to  the  death  of  the  life  tenant;  the  life 
estate  is  terminated  where  the  estate  in  remainder  is  conveyed  to  the 
life  tenant,  and  the  tax  then  becomes  due.  The  life  tenant  is  lia- 
ble for  the  payment  of  the  tax,  since  by  virtue  of  the  conveyance 
there  is  a  merger  of  the  two  estates  in  a  fee  as  to  which  he  at  once 
comes  into  the  actual  ownersliip,  possession  and  beneticial  enjoy- 
ment: Bailey  v.  Drar.c,  i'Cj  Tenii.  16,  33  S.  W.  oTi!;  llanisuu  v.  John- 
ston, 109  Tenn.  245,  70  S.  AV.  414. 

The  former  Xew  York  rule  has  been  approved  in  Penn-^ylvania: 
Estate  of  Coxe,  193  Pa.  100,  44  Atl.  25G.  In  that  state,  ur..!er  the 
act  of  1SS7.  the  tax  on  estates  in  remaiiwiers  "shall  not  be  payable 
until  the  person  liable  for  the  same  shall  come  into  aetr.al  posses- 
sion of  such  estate  by  the  termination  of  the  estate  for  life  or  years; 
and  the  tax  shall  be  asses.-ed  upon  the  value  of  the  t  stale  at  the 
time  the  right  of  possession  accrues  to  the  ov.i.er  as  ai'oie-aiJ.  But 
the  words  'shall  not  be  payable'  means  only  'siiall  not  be  demand- 
able'  by  the  cst.'ite,  as  the  right  of  the  reniaini'ei  men  to  pay  sooner 
is  expressly  given  in  tlie  proviso  ....  that  tiie  owner  shall  iiave 
the  right  to  pay  the  tax  at  any  time  prior  to  liis  eoiriir.g  into  pos- 
session, and  in  such  casrs  the  tax  siiall  be  assessed  u;  on  the  value 
of  the  estate  at  the  time  of  the  payment  of  the  tax.  after  iledm-ting 
the    value    of    the    life    estate    or    eaiates    for    years":    ll^iate    of    De 
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Borbon,  211  Pa.  C23,  CI  Atl.  244.  In  this  case  it  is  held  that  where 
a  testator  directs  his  executors  to  pay  "all  the  collateral  inheritance 
tax  on  all  the  devises,  bequests  and  legacies  contained  in  this  will 
as  soon  after  my  decease  as  the  same  can  be  conveniently  done," 
and  the  executors  pay  the  tax  on  the  entire  estate  at  its  then 
value,  the  commonwealth  cannot,  after  the  death  of  the  life  tenant 
and  after  the  estate  has  increased  in  value,  impose  any  tax  upon 
the  remaindermen. 

•  The  provisions  of  the  Massachusetts  statute  that  the  collateral 
succession  tax  on  property  passing  after  the  expiration  of  a  life 
estate  shall  not  be  payable  until  the  person  entitled  thereto  shall 
coiiie  into  actual  possession,  etc.,  is  considered  in  Dow  v.  Abbott,  197 
Mass.  283,  84  N.  E.  96.  Collateral  legacies  of  future  and  contingent 
interests  are  taxable  under  the  Massachusetts  statute;  and  the  tax 
is  to  be  paid  when  the  contingency  occurs,  and  the  determination 
of  the  value  of  the  future  interest  is  to  be  postponed  until  the  hap- 
pening of  the  event.  It  is  then  valued  as  of  the  time  of  the  death 
of  the  testator:  Howe  v.  Howe,  179  Mass.  546,  61  N.  E.  225,  55  L. 
E.  A.  626. 

g.  Future  Contingent  Estates — United  States  Rule. — The  supreme 
court  of  the  United  States,  in  construing  the  war-revenue  act  of 
J.S98  in  its  application  to  contingent  future  estates,  has  adopted  the 
view  taken  in  the  Illinois  and  the  earlier  Xew  York  decisions,  to 
the  effect  that  on  such  estates  the  inheritance  tax  is  postponed  to  the 
time  when  the  beneficial  owner  comes  into  the  possession  or  enjoy- 
ment of  the  property.  To  quote  from  the  opinion  of  Justice  White: 
"In  view  of  the  express  provisions  of  the  statute  as  to  possession  or 
enjoyment  and  beneficial  interests  and  clear  value,  and  of  the  ab- 
sence of  any  express  language  exhibiting  an  intention  to  tax  a  mere 
technically  vested  interest  in  a  case  where  the  right  to  possession 
or  enjoyment  was  subordinated  to  an  uncertain  contingency,  it  would, 
we  think,  be  doing  violence  to  the  statute  to  construe  it  as  taxing  such 
an  ii;terest  before  the  period  when  possession  or  enjoyment  had  at- 
tached. And  such  is  the  construction  which  has  been  affixed  to 
some  state  statutes  the  text  of  which  lent  themselves  more  strongly 
to  the  construction  that  it  was  the  intention  to  subject  to  immediate 
taxation  merely  technical  interests,  Viithout  regard  to  a  present  right 
to  possess  or  enjoy":  Vanderbilt  v.  Eidman,  196  U.  S.  480,  25  Sup. 
Ct.  Eep.  331,  49  L.  ed.  563,  citing  In  re  Curtis,  142  N.  Y.  219,  36 
N.  E.  S87;  In  re  EooseveJt,  143  N.  Y.  120,  38  N.  E.  281,  25  L.  K.  A. 
G93;  In  re  Hoffman,  143  X.  Y.  327,  38  N.  E.  311;  Billings  v.  People, 
189  111.  472,  59  N.  E.  798,  59  L.  E.  A.  807;  Howe  v.  Howe,  179  Mass. 
546,  ()1  X.  E.  225,  55  L.  E.  A.  626.  Subsequent  decisions  on  this 
question  are  Land  Title  etc.  Co.  v.  McCoach,  129  Fed.  901,  64  C.  C. 
A.  33.'];  lierold  v.  Shaiiley,  146  Fed.  20,  76  C.  C.  A.  478;  Disston  v. 
McClain,  147  Fed.  114,  77  C.  C.  A.  340;  Union  Trust  Co.  v.  Lynch, 
148  Fed.  49,  affirmed  in  Lynch  v.  Union  Trust  Co.,  164  Fed.  161; 
"Westhus  V.  Union  Trust  Co.,  164  Fed.  795.  The  supreme  court  of 
the   Lnited  States  in  the  above  Vanderbilt  case  decided  that  the  in- 
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tcrcst  of  a  resifluary  Icj^atee,  conditioned  on  his  roaohing  a  specified 
age,  could  not  be  doomed  taxabio  })cfore  the  happening  of  tl^e  con- 
tingency. And  in  Ilclurton  v.  McLain,  1.35  Fed.  22G,  it  is  decided 
that  a  legacy  to  a  daughter  "when  she  is  eighteen  years  old"  is  con- 
tingent, and  not  subject  to  a  legacy  tax  under  section  29  of  the 
war-revenue  act.  This  act,  as  amended  in  1902  and  1907,  j)rovides 
tliat  no  tax  shall  thereafter  be  assessed  or  imjiosed  on  any  contin- 
gent beneficial  interest  which  shall  not  have  booome  absolutely  vested 
in  possession  or  enjoyment  prior  to  July  1,  1902. 

VT.     Transfers  in  Contemplation  of  or  to  Take  Effect  upon  Death. 

a.  Constitutionality  of  Statute  Imposing  Tax. — Inheritance-tax 
statutes  are  ordinarily  not  confined  to  transfers  of  property  by  will 
or  by  the  intestate  laws,  but  also  embrace  transfers  made  in  con- 
templation of  the  death  of  the  transferrer  or  intended  to  take  effort 
in  posscssiori  or  enjoyment  at  or  after  his  death.  The  constitu- 
tionality of  this  form  of  taxation  has  been  assailed  on  the  ground 
that  the  classification  singling  out  such  transfers  for  taxation  is  un- 
roMSonable  and  that  the  tax  in  some  cases  reaches  gifts  inter  vivos. 
These  constitutional  objections,  however,  have  been  urged  in  vain: 
Ivstate  of  Benton,  234  111.  366,  84  N.  E.  1026,  18  L.  R.  A.,  N.  S.,  458; 
Kstate  of  Keeney,  194  N.  Y.  281,  87  N.  E.  428;  State  v.  Alston,  94 
Tenn.  674,  30  S.  W.  750,  28  L.  R.  A.  178.  In  upholding  the  constitu- 
tionality of  the  Massachusetts  law  tlie  court  in  Crocker  v.  Shaw, 
174  Mass.  2uG,  54  N.  E,  549,  observed:  "We  see  no  difference  in 
princijile  between  property  passing  by  a  deed  intended  to  take  effect 
in  possession  or  enjuyuient  on  tlie  death  of  the  grantor  and  property 
])assing  by  will.  In  either  case  it  is  the  privilr^re  of  disposing  of 
property  after  the  death  of  the  grantor  or  testator  and  of  succeed- 
ing to  it  which  is  taxed,  though  the  amount  of  the  tax  is  determined 
by  t!ie  value  of  the  property.  Tiie  constitutionality  of  the  law  in 
regard  to  taxing  property  passing  by  will  was  fully  considered  in 
Minot  v.  Winthrop,  162  Mass.  113,  3S  X.  E.  512,  2U  L.  R.  A.  250, 
and  that  ease,  we  think,  is  decisive  of  this." 

b.  Purpose  of  Statutes. — Without  a  statute  taxing  transfers  made 
in  contemplation  of  death  or  to  take  effect  thereoD,  it  is  very  clear 
that  many  estates  would  pass  free  from  taxation  to  the  same  per- 
sons to  whom  they  would  have  passed  had  the  grantor  or  donor  made 
a  will  or  died  intestate,  for  it  is  not  an  entirely  unnatural  desire, 
and  certainly  not  one  infrequently  indulged,  for  property  owners  to 
attempt  to  evade  the  inheritance  tax  and  transmit  estates  to  the 
objects  of  their  bounty  unim])aired;  and  even  though  the  transfer  is 
not  actuated  by  any  such  motive,  its  practical  effect,  so  far  as  tlie  [uib- 
lie  revenue  is  concerned,  is  the  same.  It  is  the  puriiose  of  such  stat- 
utes to  preclude,  so  far  as  possible,  this  evasion  of  taxation,  wlictlier 
with  fraudulent  intent  or  not.  and  to  secure  to  the  state  its  revenue 
on  all  transfers  which  have  their  occasion  in  the  death  of  the  trans- 
ferrer; but  it  is  not  the  purpose  of  the  statute  to  inhibit  ordinary 
transfers,    by    gift    or    otherwise,    if    not    made    in    contemplation    of 
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death  or  not  postponed  in  enjoyment  or  possession  until  after  the 
death  of  the  donor  or  grantor:  People  v.  Kellcy,  218  111.  509,  75  N. 
E.  1038;  Estate  of  Keeney,  194  N.  Y.  281,  87  N.  E.  428;  Estate  of 
Thome,  44  App.  Div.  8,  60  N.  Y.  Supp.  419;  Estate  of  Spaulding, 
49  App.  Div.  541,  63  N.  Y.  Supp.  694,  order  affirmed  in  163  N.  Y. 
607,  57  N.  E.  1124;  Estate  of  Brandreth,  58  App.  Div.  575,  69  N. 
Y.  Supp.  142;  Estate  of  Connell,  C6  App.  Div.  162,  73  N.  Y.  Supp.  32, 
order  modified  in  170  N.  Y.  423,  63  N.  E.  445.  Aside  from  any 
evasion  of  the  law,  the  taxation  of  transfers  intended  to  take  effect 
upon  the  death  of  the  grantor  may  be  placed  on  the  ground  that 
the  property  remains  substantially  his  during  his  lifetime,  and  does 
not  actually  pass  to  the  beneficiaries  until  his  death,  and  hence  the 
transmission  is  essentially  similar  in  that  respect  to  a  devolution  by 
testacy  or  intestacy  upon  the  death  of  the  owner:  Estate  of  Line, 
155  Pa.  378,  26  Atl.   728. 

c.  Transfers  in  Contemplation  of  Death. — The  words  "in  con- 
templation of  death"  do  not  refer  to  that  general  expectation  com- 
monly entertained  by  all  persons,  but  rather  to  that  apprehension 
which  arises  from  some  existing  condition  of  body  or  some  impend- 
ing peril:  Estate  of  Baiter,  83  App.  Div.  530,  82  K  Y.  Supp.  390, 
affirmed  in  178  N.  Y.  575,  70  N.  E.  1049.  "A  gift  is  made  in  con- 
templation of  an  event  wiien  it  is  made  in  expectation  of  that  event, 
and  having  it  in  view;  and  a  gift  made  when  the  donor  is  looi-cing 
forward  to  his  death  as  impoiiding,  and  in  view  of  that  event,  is 
within  the  language  of  the  statute":  Estate  of  Benton,  234  111.  366, 
84  N.  E.  1026,  18  L.  E.  A.,  N.  S.,  458. 

The  New  York  courts,  following  the  dictum  in  Estate  of  Seaman, 
147  N.  Y.  69,  41  N.  E.  401,  have  in  a  number  of  cases  announced  that 
gifts  in  contemplation  of  death,  within  the  meaning  of  the  inherit- 
ance tax  laws,  refer  only  to  gifts  causa  mortis,  and  do  not  embrace, 
unless  tlie  transfer  is  made  with  intent  to  evade  the  law,  gifts  inter 
vivos  made  in  contemplation  of  death:  Estate  of  Spaulding,  22  Misc. 
Kep.  420,  50  N.  Y.  Supp.  398;  Estate  of  Edgerton,  35  App.  Div.  125, 
54  X.  Y.  Supp.  700,  judgment  ailirmed  in  158  X.  Y.  G71.  52  N.  E. 
1124;  Estate  of  Cornell,  (d6  App.  Div.  162,  73  N.  Y.  Supp.  32,  order 
modified  in  170  N.  Y.  423,  63  N.  E.  445;  Estate  of  Bullard,  7G  App. 
Div.  207,  78  X.  Y.  Supp.  491.  But  tliis  error  has  been  repudiated, 
espeeialiy  in  the  later  New  York  decisions,  and  "gifts  in  contempla- 
tion of  death"  have  been  given  a  more  comprehensive  meaning,  and 
not  restricted  to  donations  technically  known  as  causa  mortis:  Es- 
tate of  Birdsall,  22  Misc.  Rep.  180,  49  N.  Y.  Supp.  450;  Estate  of 
Ifarbcek,  13  App.  Div.  ISS,  59  N.  Y.  Snpp.  3C2:  Estate  of  I'alnier, 
117  App.  Div.  360,  102  N.  Y.  Snpp.  236.  "It  would  therefore  appear." 
to  qviiiic  from  a  recent  decision,  "that  in  determining  wbctlier  the  gift, 
was  made  in  contemplation  of  death,  the  courts  should  not  be  restricted 
to  those  eases  where  the  circumstances  (such  as  that  the  gift  was  made 
when  the  donor  was  in  extremis,  or  was  dangerously  ill,  or  in  danger  of 
immediate  death,  or  afflicted  with  an  acute  disease)  would  indicate  the 
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existence  of  those  conditions  necpssarily  requisite  to  the  validity  of 
a  gift  causa  mortis,  but  rather  that  tlie  facts  and  circumstances  sur- 
rounding the  making  of  the  gift  be  taken  into  consideration  and  a 
determination  arrived  at  as  to  whether  such  facts  and  circumstances 
indicate  that  the  gift  was  made  while  the  donor  contoniplated  the 
probability  of  his  own  death  in  the  immediate  future,  or  whether  or 
not  the  imminence  of  the  donor's  death  was  in  any  substantial  sense 
a  direct  cause  of  such  gift":  Estate  of  Price,  (52  Misc.  Kcp.  149,  116 
X.  Y.  Supp.  283.  The  Illinois  courts  have  from  the  first  declined  to 
restrict  "gifts  in  contemplation  of  death"  to  gifts  causa  mortis,  but 
have  held  subject  to  inheritance  taxation  all  gifts  made  in  con- 
templation of  death,  whether  or  not  they  are  such  as  are  technically 
styled  gifts  causa  mortis:  Eosenthal  v.  People,  211  111.  306,  71  N.  E. 
1121;  Estate  of  Benton,  234  111.  366,  84  N.  E.  1026,  18  L.  R.  A., 
N,  S.,  458.  That  a  gift  causa  mortis  is  subject  to  the  transfer  tax, 
see  In  re  Edwards,  85  Hun,  436,  32  N.  Y.  Supp.  901,  aflirmed  in  146 
N.  Y.  380,  41  N.  E.  89. 

Whether  or  not  a  gift  is  made  in  contemplation  of  death,  so  as 
to  be  subject  to  the  inheritance  tax,  is  a  question  of  fact:  People 
V.  Kelley,  218  111.  509,  75  N.  E.  1038;  Estate  of  Benton,  234  111.  366, 
84  N.  E.  1026,  18  L.  E.  A.,  N.  S.,  458.  It  is  not  necessary,  in  order 
that  the  gift  be  liable  to  the  payment  of  the  tax,  that  it  should  be 
made  with  fraudulent  intent  to  evade  taxation:  Eosenthal  v.  People, 
211  111.  306,  71  N.  E.  1121. 

The  following  gifts  have  been  held  in  contemplation  of  death,  and 
hence  subject  to  inheritance  taxation:  A  gift  of  corporate  stock  a 
month  or  two  before  death:  Eosenthal  v.  People,  211  111.  306,  71  N. 
E.  1121:  Estate  of  Benton,  234  111.  366,  84  X.  E.  1020,  18  L.  E.  A., 
N.  S.,  458;  a  conveyance  without  consideration  three  days  before 
the  grantor  submitted  to  a  contemplated  surgical  operation  from 
which  he  died:  Merrifield's  Estate  v.  People,  212  111.  400,  72  N.  E. 
446;  a  gift  by  a  father  to  his  daugliters  of  cor)>oratc  stock,  accom- 
panied by  the  execution  by  the  daughters  to  him  of  an  irrevocable 
])Ower  of  attorney  to  vote  the  stock  and  receive  dividends  thereon 
during  his  life:  Merrifield's  Estate  v.  People,  212  111.  400,  72  N.  E. 
446;  Estate  of  Brandreth,  28  Misc.  Eep.  468,  59  N.  Y.  Supp.  1092. 
The  following  transfers  have  been  held  not  taxable  as  transfers 
made  in  contemplation  of  death:  Estate  of  Green,  7  App.  Div.  339, 
40  N.  Y.  Supp.  1019;  Estate  of  Mahlstedt,  67  App.  Div.  176,  73  N. 
Y.  Supp.  818;  Estate  of  Graves,  52  Misc.  Eep.  433,  103  N.  Y.  Supp. 
571. 

d.  Transfers  to  Take  Effect  After  Death. — One  of  the  first  devices 
thnt  sug.s^ests  itself  to  accomplish  an  evasion  of  inheritance  taxatiou 
is  tlie  making  of  trusts  or  other  conveyances  whereby  the  grantor  or 
donor  reserves  to  himself  the  beneficial  enjoyment  of  his  estate  dur- 
ing life,  and  in  order  to  lay  such  transfers  under  tribute  and  add  to 
the  juiblic  revenue  inheritance  tax  laws  provide  that  transfers  of 
property  to  take  effect  in  posstssion  or  enjoyment  after  the  ('oath 
of  the  donor  or  grantor  shall  be  liable  to  taxation.     Statutes  siugiiug 
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out  such  transfers  arc,  as  already  pointed  out,  free  from  constitu- 
tional objections:  Crocker  v.  Shaw,  174  Mass.  2GG,  54  N.  E.  549; 
Estate  of  Keeney,  194  N.  Y.  2H1,  87  N.  E.  428;  and  tliey  have  fre- 
quently been  applied,  both  to  transfers  of  real  estate  and  to  trans- 
fers of  corporate  stock  and  other  personalty:  Estate  of  Moir,  207 
111.  180,  99  Am.  St.  Eep.  205,  69  N.  E.  905;  Lamb's  Estate  v.  Mor- 
row (Iowa),  117  N.  W.  1118;  Crocker  v.  Shaw,  174  Mass.  266,  54 
N.  E.  549;  Estate  of  Green,  153  N.  Y.  223,  47  N.  E.  292;  Matter  of 
Crager,  166  N.  Y.  602,  59  N.  E.  1121;  Estate  of  Hess,  187  N.  Y.  554, 
SO  N.  E.  1111;  Matter  of  Ogsbury,  7  App.  Div.  71,  39  N.  Y.  Supp. 
9/8;  Estate  of  Masury,  28  App.  Div.  580,  51  N.  Y.  Supp.  331;  Es- 
tate of  Bostwick,  38  App.  Div.  223,  56  N.  Y.  Supp.  495,  affirmed  in 
160  N.  Y.  489,  55  N.  E.  208;  Estate  of  Bullard,  37  Misc.  Rep.  GG3, 
76  N.  Y.  Supp.  309;  Estate  of  Demers,  41  Misc.  Rep.  470,  84  N.  Y. 
Supp.  1109;  Estate  of  Skinner,  45  Misc.  Rep.  559,  92  N.  Y.  Supp. 
972;  Estate  of  Parsons,  117  App.  Div.  321,  102  N.  Y.  Supp.  IG*; 
Appeal  of  Wright,  38  Pa.  507;  Reish  v.  Commonwealth,  106  Pa.  521; 
Appeal  of  Siebert,  110  Pa.  329,  1  Atl.  346.  They  are  not  given  a 
retroactive  operation:  Matter  of  Hendricks,  3  N.  Y.  Supp.  281.  The 
owner  of  property  cannot  defeat  the  tax  upon  it  at  his  death  by  any 
devise  securing  to  him  for  life  the  income,  profit,  or  enjoyment 
thereof;  the  transfer,  in  order  to  be  without  the  inheritance  tax  law, 
must  be  such  as  passes  the  possession,  the  title,  and  the  enjoyment 
of  the  property  in  the  grantor's  lifetime:  People  v.  Estate  of  Moir, 
207  111.  180,  99  Am.  St.  Rep.  205,  69  N.  E.  905;  Lamb's  Estate  v. 
Morrow  (Iowa),  117  N.  W.  1118. 

In  Reish  v.  Commonwealth.  106  Pa.  521,  a  deed  in  fee  simple  was 
executed  and  a  bond  taken  for  the  payment  to  the  grantor,  during 
his  life,  of  one-half  of  the  net  income,  and  it  was  held  the  deed  was 
intended  to  take  effect  in  possession  or  enjoyment  after  the  death 
of  the  grantor,  and  the  estate  was  subject  to  an  inheritance  tax.  In 
Appeal  of  Seibert,  110  Pa.  329,  1  Atl.  346,  a  will  was  made  devising 
real  estate,  and  the  testator  then  made  a  deed  conveying  his  lands 
to  persons  named,  to  be  disposed  of  as  directed  in  his  will.  The 
land  v/as  held  subject  to  an  inheritance  tax.  If  a  father  and  his  sons 
form  a  partnership  and  on  the  same  day  he  conveys  real  property  to 
them,  the  income  from  which  is  ever  afterward  during  his  life  car- 
ried to  the  partnership  account,  such  lands,  after  his  death,  are  sub- 
ject to  the  inheritance  taxes  to  the  extent  of  his  interest  or  share  in 
such  partnership:  "People  v.  Moir,  207  111.  180,  99  Am.  St.  Rep.  205. 
no  N.  E.  905.  In  Blair  v.  Herold.  150  Fed.  199,  affirmed  in  Ilcrold 
v.  Blair,  158  Fed.  804,  86  C.  C.  A.  61,  a  partnership  agreement  en- 
tered into  in  good  faith  before  the  enactment  of  the  war-revenue  act  of 
1S9S,  was  held  not  taxable  as  working  a  transfer  of  property  to  take 
effect  in  possession  or  enjoyment  after  the  death  of  the  grantor  or 
bargainer.  In  People  v.  Kelley,  218  111.  509,  75  X.  E.  1038,  where 
a  trust  deed,  not  made  in  contemplation  of  death,  took  effect  on  de- 
livery for  the  benefit  of  the  beneficiaries,  except  that  the  grantor 
reserved    to    hlTiiself    out    of    the    income    of    the    fund    two    thousand 
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four  hundred  dollars  annually  for  life,  it  was  lu  Id  that  so  much  of 
the  estate  conveyed  as  was  necessary  to  produce  such  income  was 
subject  to  the  inheritance  tax. 

The  intention  to  retain  the  enjoyment  of  property  conveyed  by  a 
deed  to  take  efToct  after  the  death  of  the  grantor  need  not  be  ex- 
pressed in  writing.  If  real  property  is  conveyed  with  a  parol  agree- 
ment or  understanding  that  the  grantor  shall  retain  the  riglit  of 
possession  and  enjoyment  of  the  whole  or  some  part  thereof  during 
his  life,  it  is,  after  his  death,  subject  to  the  inheritance  tax  to  the 
extent  of  the  part  so  retained:  People  v.  Moir,  207  111.  180,  'J'J  Am. 
St.   Rep.   205,   69   N.   E.   905. 

The  donor  of  a  power,  not  the  donee,  is  regarded  as  the  "decedent" 
within  the  meaning  of  the  statute  imposing  a  tax  on  transmissions 
by  instruments  intended  to  take  efTect  on  the  death  of  a  decedent, 
and  it  is  his  property  only  tliat  is  subject  to  the  tax  thereby  pro- 
vided: Emmons  v.  Shaw,  171  Mass.  410,  50  N.  E.  103.1. 

e.  Transfers  Based  upon  Consideration. — While  the  statutes  of  the 
various  states,  as  well  as  the  congressional  act  of  189S,  taxing  trans- 
fers made  in  contemplation  of  death  or  to  take  effect  thereupon, 
ordinarily  refer  to  the  transfer  as  by  "deed,  grant,  sale,  or  gift," 
it  seems  to  be  conceded  that  only  such  transfers  are  contemplated 
as  are  voluntary  or  gifts  proper,  and  that  transfers  for  a  valuable 
consideration  are  not  subject  to  the  tax  imposed:  Estate  of  Hess, 
110  App.  Div.  476,  96  N.  Y.  Supp.  990,  affirmed  in  LS7  X.  Y.  5o4, 
SO  N.  E.  1111.  Said  the  court  in  Ilagerty  v.  State,  5."i  Ohio  St.  61.';, 
45  X.  E.  1046:  "The  meaning  of  the  word  'sale,'  as  used  in  the  stat- 
ute, is  to  be  determined  by  the  maxim  'noscitur  a  soeiis,'  and  it  in- 
cludes only  transmissions  which,  though  in  form  sales,  are  in  fact 
gifts";  and  in  Estate  of  Birdsall,  22  Misc.  Ecp.  180,  49  X.  Y.  Supp. 
450:  "It  is  very  evident  that  the  word  'deed.'  as  u^ed  in  tliis  net, 
has  no  reference  to  a  conveyance  of  property  by  such  an  instrument 
made  in  the  ordinary  course  of  business  for  a  valuable  coi-.siilera- 
tion,  but  is  confined  to  conveyances  of  real  property  intended  as 
gifts";  and  in  Estate  of  Miller,  77  App.  Div.  473,  7S  X.  Y.  Sunp. 
930.  "I  do  not  consider  that  the  statute  has  reference  to  transfers 
made  upon  a  valuable  consideration,  but  that  it  relates  merely  to 
voluntary  transfers  without  consideration,  for  tlie  tax  is  not  one 
upon  property,  but  upon  the  right  of  succession.  A  jtaynient  of  an 
obligation  dejiendcnt  upon  a  valuable  consideration  is  nut  a  succes- 
sion in  any  sense";  and  in  Blair  v.  Ilerold,  150  Fed.  TOO.  "I  feel 
justified,  therefore,  in  holding  that  the  words  Meed,  ^n-ant.  barfjain, 
sale  or  gift,"  as  used,  referred,  each  and  all  of  them,  to  transfers 
without  consideration,  and  operative  by  way  of  gift." 

f.  Marriage  Settlements. — Antenujitial  agreeinents  and  marriage 
settlements  have  been  held  not  within  the  jiurview  of  the  statute 
imposing  taxes  on  transfers  made  in  conteniplafinn  of  death  or  to 
take  effect  thereafter.  One  reason  for  this  holding  is  tliat  such  trans- 
fers are  founded  upon  a  valuable  consideration:  ^Nfjitter  of  P.;ikrr. 
S3   App.  Piv.  530,  S2   X.  Y.   Supp.  .''.90,  nniriiicl    in    17S    X.   Y.   57.",   70 
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N.  E.   1091;   Estate  of  Craig,  97  App.  Div.  289,  89  N.  Y.  Supp.  971, 
amrined  in   181  N.  Y.  551,  74  N.  E.  1116. 

g.  Agreements  to  Make  Will. — Where  a  man  agreed  to  will  his 
Btepdanghter  all  the  property  he  might  have  at  his  death,  or  a  portion 
of  it,  dependent  on  the  existence  of  other  I'hiidreu.  which  contract  was 
not  performed,  and  she  sued  the  executor,  trustee,  and  beneficiaries 
under  the  will  actually  made,  to  obtain  a  judgment  declaring  the 
agreement  valid  and  directiug  the  execution  to  he*;  of  all  necessary 
rele:i:?es  and  conveyance  of  the  property,  it  was  held  in  an  action  by 
her  to  have  the  estate  declared  exempt  from  transfer  tax  that  the 
devolution  of  the  property  was  under  the  will  and  hence  subject  to 
taxation:  Estate  of  Kidd,  188  N.  Y.  27-1,  80  N.  E.  924.  In  reaching 
this  conclusion,  the  court  adopts  the  reasoning  of  Matter  of  Dows, 
167  N.  Y.  227,  88  Am.  St.  Eep.  508,  60  N.  E.  439,  52  L.  R.  A.  433. 

VII.     Situs  of  Property  for  Purposes  of  Taxation. 

a*.  In  General. — In  the  administration  of  inheritance  tax  statutes 
no  more  difficult  question  is  likely  to  arise  than  the  determination 
of  the  situs  of  property.  Of  course,  when  property  is  actually  lo- 
cated in  the  state  of  the  owner's  domicile  at  the  time  of  his  death, 
the  taxation  of  it  and  of  its  transmission  is  governed  exclusively 
by  the  law  of  that  state;  but  when  the  property  is  in  fact  located 
in  one  state  and  the  owner  dies  domiciled  in  another,  problems  are 
presented  that  do  not  lend  themselves  to  easy  solution.  The  tend- 
ency in  many  states  has  been  to  tax  all  personal  property  within  its 
territorial  boundaries,  notwithstanding  it  may  be  owned  by  non- 
residents; and  also  to  tax  all  property  of  its  residents,  notwithstand- 
ing it  may  be  owned  without  the  state.  Clearly,  this  is  not  entirely 
consistent,  and  possibly  it  is  not  free  from  injustice,  but  it  is  not 
opposed  to  constitutional  princii;let^,  as  will  be  seen  in  subsequent 
paragraphs,  though  it  does  seem  to  evidence  a  disposition  on  the  part 
of  the  state  to  exert  its  taxing  power  to  the  fullest  extent.  Obvi- 
ously, when  neither  the  property  nor  the  domicile  of  the  owner  is 
within  the  state  at  the  time  of  his  death,  inheritance  tax  laws  of 
that  state  can  have  no  operation,  although  his  heirs  or  legatees  re- 
side therein:  State  v.  Brim,  57  N.  C.  300;  Estate  of  Hood,  21  Pa. 
106. 

b.  Ileal  Estate  situated  within  a  state  is,  under  most  if  not  all 
statutes,  subject  to  the  inlieritance  tax  of  that  state,  whether  or 
not  the  owner  is  a  resident  at  the  time  of  his  death  and  whether 
lie  dies  testate  or  intestate.  But  real  estate  situate  without  a  state, 
though  owned  by  a  resident  thereof,  is  generally  not  subject  to  its 
ii'Leritanr-e  tax  law,  whether  he  dies  testate  or  intestate.  If  lie 
dies  intestate,  the  succession  is  by  the  law  of  the  stnte  where  the 
land  is  situated,  and  hence  there  is  neither  transmission  nor  prop- 
erty within  the  jurisdiction  of  the  other  state;  if  he  makes  a  will, 
while  the  devolution  is  governed  by  the  testamentary  instrument, 
and  hence  in  a  measure  by  the  laws  of  his  state,  still  the  in- 
heritance-tax   statutes    have    been    construed    not    to    apply   and   thus 
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<liscrimiuate  against  transmissions  by  will:  C'onnell  v.  Crosby,  210 
111.  380,  71  N.  E.  350;  Succession  of  Wrstfeldt,  122  La.  836,  48 
South.  281;  Matter  of  Swift,  137  N.  Y.  77,  ?>2  N.  E.  lODH.  18  L.  R.  A. 
709;  Matter  of  t:nston,  46  Hun,  506;  Lorillard  v.  People,  6  Dem. 
Sur.  268;  State  v.  Brevard,  62  N.  C.  141;  Appeal  of  Orcutt,  97  Pa. 
179;  Ap])eal  of  Commonwealth,  129  Pa.  316,  IS  Atl.  133.  The  Ill- 
inois statute,  which  is  essentially  the  same  as  the  New  York  and 
perhaps  other  statutes  under  which  the  above  decisions  were  ren- 
dered, provides  that  "All  property,  real,  personal  and  mixed,  which 
shall  pass  by  will  or  by  the  intestate  laws  of  this  state  from  any 
jjcrson  who  may  die  seised  or  possessed  of  the  same  while  a  resident 
of  this  state  or,  if  decedent  was  not  a  resident  of  this  state  at  the 
time  of  his  death,  which  property  or  any  part  thereof  shall  be 
within  this  state":  Connrll  v.  Crosby,  210  III.  380,  71  N.  E.  350. 

Some  variations  from  the  general  rule  of  the  taxation  of  succes- 
sions to  real  property  may  be  introduced  in  the  case  of  an  equitable 
conversion  or  the  exercise  of  a  power  of  appointment,  as  has  hereto- 
fore been  considered.  Under  a  statute  imposing  a  tax  on  the  trans- 
fer of  property  intended  to  take  effect  in  possession  or  enjoyment  at 
the  death  of  the  grantor  or  donor,  the  fact  that  the  property  trans- 
ferred in  this  state  by  a  resident  thereof  in  trust  is  in  another  state 
at  the  time  of  the  grantor's  death  with  the  legal  title  in  the  trus- 
tee, does  not  affect  the  liability  of  the  transfer  to  taxation:  Estate 
of  Keener.  194  N.  Y.  281,  87  N.  E.  428. 

c.  Personal  Property  of  Nonresidents. — The  statutes  usually  im- 
pose an  inheritance  tax  on  all  legacies  of  personal  property  within 
the  state,  although  the  testator  or  owner  dies  a  resident  of  another 
state.  Thus  is  the  fiction  that  the  situs  of  personal  property  is  the 
domicile  of  the  owner  made  to  yield  to  the  fact:  Matter  of  James, 
144  N.  Y.  6,  38  N.  E.  961,  affirming  77  Hun,  211,  28  X.  Y.  Supp. 
351,  and  reversing  6  Misc.  Rep.  206.  27  N.  Y.  Supp.  2S8;  Estate  of 
Ramsdill,  190  N.  Y.  492,  83  N.  E.  584.  18  L.  R.  A..  X.  S.,  946;  Matter 
of  Enston,  5  Dem.  Sur.  93,  19  Abb.  N.  C.  227;  Estate  of  Yinot,  7 
N.  Y.  Supp.  517;  Matter  of  Chabot,  44  A  pp.  Div.  340,  60  X.  Y.  Supp. 
927;  Alvany  v.  Powell,  55  X.  C.  51;  Estate  of  Speers,  4  Ohio  X.  P, 
238;  Commonwealth  v.  Smith,  5  Pa.  142.  There  is  no  doubt  of  th? 
constitutionality  of  this  manner  of  taxation,  for  clearly  the  state  may 
impose  a  tax  on  property  and  its  transmission  which  enjoys  the  pro- 
tection of  its  laws,  and  this  although  the  state  of  the  o\\-iier's  domi- 
cile may  also  tax  the  succession.  The  property  is  in  fact  witliin  the 
jurisdiction  of  the  state  and  subject  to  its  dominion,  regardless  of 
the  domicile  of  the  owner:  Callalian  v.  AVoodbridge,  171  Mass.  595. 
51  X.  E.  176;  Estate  of  Rogers,  149  Mich.  305.  119  Am.  St.  Kc^p.  077. 
112  N.  W.  931,  11  L,  R.  A.,  X.  S.,  1134;  Blackstone  v.  Miller,  ISS 
U.  S.  189,  23  Sup.  Ct.  Rep.  277,  47  L.  ed.  4:i9. 

Said    Justice    Holmes    in    Blackstone    v.    Miller,    ISS    U.    S.    206.    23 
Sup.   Ct.  Eep.  277,  47  L.  ed.  4.'19:    "Xo   one   doulits   tlmt   snceossian   to 
a    tangible    chattel    uiay    be    taxed    wlierc\or    the    propL^rty    is    found 
Am.  St.  Rep.,  Vol.  127 — 09 
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and  none  the  less  that  the  law  of  the  situs  accepts  its  rules  of  suc- 
cession from  the  law  of  the  domicile,  or  that  by  the  law  of  the 
domicile  the  chattel  is  part  of  a  universitas  and  is  taken  into  ac- 
count again  in  the  succession  tax  there.  No  doubt  this  power  on  the 
part  of  two  states  to  tax  on  different  and  more  or  less  inconsistent 
principles  leads  to  some  hardship.  It  may  be  regretted,  also,  that 
one  and  the  same  state  should  be  seen  taxing  on  the  one  hand  ac- 
cording to  the  fact  of  power,  and  on  the  other,  at  the  same  time, 
according  to  the  fiction  that,  in  succession  after  death,  mobilia 
sequuntur  personam  and  domicile  governs  the  whole.  But  these  in- 
consistencies   infringe    no    rule    of    constitutional    law Power 

over  the  person  of  the  debtor  confers  jurisdiction,  we  repeat.  And 
this  being  so,  we  perceive  no  better  reason  for  denying  the  right  of 
New  York  to  impose  a  succession  tax  on  debts  owed  by  its  citizens 
than  upon  tangible  chattels  found  within  the  state  at  the  time  of 
the  death.  The  maxim,  'Mobilia  sequuntur  personam,'  has  no  more 
truth  in  the  one  case  than  in  the  other.  When  logic  and  the  policy 
of  a  state  conflict  with  a  fiction  due  to  historical  tradition,  the  fiction 
must  give  way";  approved  in  Neilson  v.  Eussel  (N.  J.),  69  Atl.  476. 

The  power  of  the  state  in  the  matter  of  imposing  an  inheritance 
tax  on  personal  property  within  its  borders  belonging  to  a  nonresi- 
dent is  over  the  property  rather  than  over  the  succession;  and  the 
tax  is  said  to  be  upon  the  property,  not  upon  the  succession:  Kings- 
bury v.  Bazeley  (N.  H.),  70  Atl.  916;  Matter  of  Bronson,  150  N.  Y. 
1,  55  Am.  St.  Kep.  632,  44  N.  E.  707,  34  L.  E.  A.  238;  Estate  of  Em- 
bury, 19  App.  Div.  214,  45  N.  Y.  Supp.  881;  Estate  of  Fitch,  39 
App.  Div.  609,  57  N.  Y.  Supp.  786.  Yet  in  Tennessee  under  a  stat- 
ute providing  that  all  estates,  real,  personal  and  mixed,  situated 
within  the  state,  whether  the  person  dying  seised  thereof  be  domi- 
ciled within  or  without  the  state,  passing  to  any  person  other  than 
to  the  father,  mother,  husband,  wife,  children,  and  lineal  descendants 
of  the  deceased,  shall  be  subject  to  a  tax,  it  has  been  held  that 
when,  under  the  laws  of  a  decedent's  domicile,  the  property  passed 
to  his  mother,  it  could  not  bo  taxed  in  Tennessee,  although  under  its 
law  the  property  would  have  passed  to  a  brother:  Fidelity  &  De- 
posit  Co.   V.   Crenshaw,   120  Tenn.   606,   110   S.   W.   1017. 

Under  a  statute  imposing  a  tax  on  property  "passing  from  any 
person  who  may  die  seised  and  possessed  thereof,  being  in  this 
state,"  to  any  person  not  of  certain  enumerated  relatives  of  deceased 
persons,  the  words  "being  in  the  state"  refers  to  the  property  not  to 
the  person:  State  v.  Dalrymple,  70  Md.  294,  17  Atl.  82,  3  L.  K.  A. 
372;  Commonwealth  v.  Smith,  5  Pa.  142;  Estate  of  Short,  16  Pa.  63. 

d.  Personal  Property. — The  Marshaling  of  Assets  in  the  case  of  a 
nonresident  dcfcdent  leaving  personal  property  in  the  state  presents 
a  delicate  question.  In  Massachusetts  the  rule  appears  to  be  that 
the  executor  should  so  marshal  the  assets  of  the  estate  as  not  to  de- 
prive the  state  of  its  tax:  IMcCurdy  v.  McCurdy,  197  Mass.  248,  83 
N.  E.  881.     While  in  New  York  the  rule  seems  to  be  that  the  execu- 
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tor  should  marshal  the  assets  in  favor  of  the  legatee,  and  not  so  as 
to  increase  the  legacy  tax:  P^state  of  James,  144  N.  Y.  6,  3S  N.  E. 
961;  Estate  of  McEwan,  51  Misc.  Rep.  455,  101  N.  Y.  Supp.  733. 
See,  in  this  connection,  Estate  of  Clark,  37  Wash.  671.  80  Pac.  267. 
In  Estate  of  Ramsdill,  190  N.  Y.  492,  83  N.  E.  584,  18  L.  R.  A.,  N. 
S.,  946,  it  is  decided  that  an  administrator  of  a  nonresident  decedent, 
leaving  him  surviving  a  brother  and  nieces  and  nephews,  cannot,  by 
electing  to  appropriate  all  the  assets  within  the  state  to  the  pay- 
ment of  the  distributive  share  of  the  brother,  avoid  payment  on  the 
share  of  tlie  nieces  and  nephews  of  the  transfer  tax,  which  in  case 
of  a  nonresident  intestate  is  based  on  that  portion  of  his  estate 
found  within  the  state,  since  under  the  intestate  laws  a  distributee 
takes  an  undivided  interest  in  the  entire  estate.  In  the  course  of 
its  opinion  the  court  says:  "The  Massachusetts  court  went  so  far  as 
to  hold  that  in  no  case  can  an  executor  so  marshal  the  assets  of  an 
estate  as  to  deprive  the  state  of  its  tax;  but  the  facts  which  clearly 
differentiate  the  case  at  bar  from  Matter  of  James,  144  N.  Y.  6,  38 
N.  E.  961,  incline  us  to  a  confirmation  of  the  views  expressed  in  the 
latter  case,  which  we  em[ihasize  by  repeating  them.  "When  a  specific 
foreign  legatee  of  a  foreign  testator  can  obtain  satisfaction  of  his 
legacy  in  a  foreign  jurisdiction,  the  executor  cannot  be  compelled  to 
pay  such  a  legacy  out  of  the  assets  within  our  jurisdiction.  This  is 
the  necessary  result  of  the  practical  and  obvious  distinction  between 
testacy  and  intestacy  as  applied  to  the  subject  of  taxation.  If  a 
specific  legatee  needs  not  the  intervention  of  our  laws  or  courts  to 
obtain  what  comes  to  him  under  a  foreign  will,  through  foreigu  as- 
sets, in  a  foreign  jurisdiction,  our  laws  cannot  coerce  an  executor 
into  paying  his  legacy  out  of  funds  within  our  jurisdiction  for  the 
sole  purpose  of  exacting  a  tax.  But  in  a  case  of  intestacy  the  rule 
is  essentially  different,  because  the  distributee  takes  an  undivided 
interest  in  the  wliole  estate;  and,  if  part  of  it  happens  to  be  within 
our  jurisdiction,  he  can  only  get  his  sliare  of  what  is  here  under  our 
laws  and  tlirough  our  courts.  Tliis  is  the  theory  upon  which  the 
nephews  and  nieces  of  the  intestate  in  the  case  at  bar  are  clearly 
taxable   under  our  statute." 

In  McCurdy  v.  McCurdy,  197  Mass.  248,  83  N.  E.  8S1,  the  Massa- 
chusetts court,  after  laying  down  the  rule  that  personal  property 
within  the  jurisdiction  of  a  foreign  state  is  subject  to  a  succession 
tax  in  the  place  of  the  decedent's  domicile,  declares:  "This  doctrine 
furnishes  a  strong  implication  that  personal  property  in  the  de- 
cedent's domicile  should  not  be  used  to  relieve  property  sul>ject  to  a 
succession  tax  under  the  ancillary  administration  of  another  state 
by  discharging  liens  upon  it  for  the  purpose  of  increasing  this  suc- 
cession tax.  The  tax  is  to  be  estimated  in  reference  to  the  property 
that  is  within  the  jurisdiction  of  the  commonwealth  at  tiie  time  of 
the  testator's  death." 

In  New-  York  the  property  of  a  nonresident  therein  located  is  not 
subject  to  the  transfer  tax,  if  his  indebtedness  to  resident  crtditors 
exceeds  the  value  of  the  property  within  the  state,  and  the  fact  that 
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the  executor  brings  money  of  the  decedent  from  without  the  state 
and  pays  debts,  so  that  securities  in  the  state  can  be  transmitted 
to  be  administered  at  the  domicile  of  the  decedent,  is  immaterial 
Estate  of  Clrosvenor,  124  App.  Div.  331,   108  N.  Y.  Supp.  926. 

e.  Personal  Property  in  Foreign  States. — In  a  majority  of  the 
states  the  personal  property  of  a  resident  decedent  is  held  subject 
to  the  inlieritance  tax  of  the  state,  although  actually  situated  in  an- 
other state  where  it  may  also  be  taxed  by  the  statutes  of  that  state. 
Otherwise  stated,  personal  property  within  the  jurisdiction  of  a  for- 
eign state  is  subject  to  the  inheritance  tax  at  the  place  of  the  de- 
cedent's domicile.  This  is  on  the  theory  that  the  tax  is  imposed 
upon  the  transmission  of  the  property,  and  that  the  transmission  of 
personal  property  is  governed  by  the  law  of  the  domicile  of  the 
owner:  Appeal  of  Gallup,  76  Conn.  617,  57  Atl.  699;  Frothingham  v. 
Shaw,  175  Mass.  59,  78  Am.  St.  Kep.  475,  55  N.  E.  623;  McCurdy  v. 
McCuidy.  197  Mass.  248,  83  N.  E.  881;  Estate  of  Hartman,  70  N.  J. 
Eq.  6G1,  62  Atl.  560;  Matter  of  Swift,  137  IST.  Y.  77,  32  N.  E.  1096, 
18  L.  K.  A.  709,  reversing  64  ITun,  639,  19  N.  Y.  Supp.  292;  Estate 
of  Dingman,  66  App.  Div.  228,  72  N.  Y.  Supp.  694;  Estate  of  Lines, 
155  Pa.  378,  26  Atl.  728. 

But  in  Iowa  under  a  statute  imposing  an  inheritance  tax  on  the 
transmission  of  all  property  within  the  jurisdiction  of  the  state  it 
has  been  decided  that  when  a  resident  of  that  state  dies  owning 
cattle  in  another  state  which  pass  under  his  will,  they  are  not  sub- 
ject to  the  inheritance  tax  of  Iowa,  nor  are  their  proceeds  when 
brought  into  the  state  for  distribution:  Weaver's  Estate  v.  State, 
110  Iowa,  328,  81  X.  \V.  603. 

Personal  property  in  the  United  States,  which  passes  under  the  will 
of  an  alien  executed  in  New  York  during  a  temporary  sojourn  there, 
is  not  subject  to  the  inheritance  tax  imposed  by  the  war-revenue 
act  of  1S98:  Euckgaber  v.  Moore,  104  Fed.  947,  affirmed  in  114  Fed. 
1020,  52  C.  C.  A.  587;  affirmed,  Moore  v.  Euckgaber,  184  U.  S.  593, 
22  Sup.  Ct.  Eep.  521,  46  L.  ed.  705. 

f.  Money  and  Bank  Deposits  physically  and  more  than  transiently 
present  in  a  state,  belonging  to  a  nonresident,  may  there  be  subject 
to  the  transfer  tax,  notwithstanding  the  fund  may  be  also  liable  to  a 
tax  under  the  law  of  the  state  of  the  owner's  residence;  for  the 
fund  is  actually  within  the  state  under  the  protection  and  dominion 
of  its  laws.  Here  again  is  the  fiction  that  the  situs  of  personal 
property  is  at  the  residence  of  the  owner  made  to  yield  to  the  truth: 
('.■illiihan  V.  Woodbridge,  171  Mass.  595,  51  N.  E.  176;  Estate  of 
Iloud.'iyer,  150  N.  Y.  37,  55  Am.  St.  Eep.  642,  44  N.E.  718,  34  L.  E. 
A.  2;;."),  reversing  3  App.  Div.  474,  38  N.  Y.  Supp.  323;  Estate  of 
Blackstone,  171  N.  Y.  6S2,  64  X.  E.  lllS,  affirmed  in  Blaekstoiie  v. 
Miller,  188  U.  S.  189,  23  Sup.  Ct.  Eep.  277,  47  L.  ed.  439;  Estate  of 
Burden,  47  Misc.  Eep.  329,  95  N.  Y.  Suiiji.  972;  this  rule  has  been 
a[)pli(Hl  to  dej)Osits  in  savings  banks:  Matter  of  Eomaine,  127  X.  Y. 
80,  27  N.  E.  759,  12  L.  E.  A.  401;  Estate  of  Burr,  16  Misc.  Eep.  89, 
38  X.  Y.  Supp.  811;  and  to  money  deposited  with  a  broker  to  margin 
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stock  transactions,  which  could  be  withdrawn  at  any  time,  and  is. 
withdrawn  after  the  death  of  the  depositor:  Estate  of  Daly,  100 
App.  Div.  373,  91   N.  Y.  Supp.   80S. 

The  doctrine  of  the  foregoing  cases  has  been  doubt  vl  or  given  a 
restricted  ai)[i]if'ation  by  some  authorities:  l']ist;ite  of  Bentlcy,  31 
Misc.  Rep.  65G,  66  N.  Y.  Supp.  95;  Allen  v.  Philadolphia  Sav.  Fund 
Soc,  Fed.  Cas.  No.  234.  In  Estate  of  Leopold,  35  Misc.  Keii.  3G9,  71 
N.  Y.  Supp.  1032,  it  is  decided  that  when  a  nonresident  [daces  money 
on  deposit  in  New  York  for  the  purpose  of  invtstnifiit  in  stoek  of  a, 
foreign  corporation,  it  is  not  subject  to  the  transfer  tax  on  his  death 
before  investment. 

On  the  other  hand,  deposits  made  by  a  resident  of  one  state  in  a 
savini^'s  bank  in  another  state  have  been  lield  to  be  property  within 
the  jurisdiction  of  the  state  of  the  dejjositor's  residence,  and  lionce 
subject  to  a  similar  tax  in  the  foreign  state:  Frothingham  v.  Shaw, 
175  Mass.  59,  7S  Am.  St.  Rep.  475,  55  N.  E.  623;  Mann  v.  Carter. 
74  N.  H.  345,  68  Atl.  130,  15  L.  R.  A.,  N.  S.,  150;  Estate  of  Short," 
16  Pa.  63.  Said  the  New  Hampshire  court:  "The  legislature  did  not 
intend  to  impair  the  effectiveness  of  the  inheritance  tax  law  by  mak- 
ing its  operation  dependent  upon  the  action  or  nonaction  of  other 
states  with  reference  to  personal  property  of  resident  decedents, 
which  might  have  a  physical  situs  therein;  and  there  is  no  constitu- 
tional provision  limiting  the  power  of  the  legislature  to  make  a  col- 
lateral inheritance  tax  applicable  to  all  property  passing  under  our 
laws.  It  is  inexact  and  misleading  to  say  that  this  result  sanctions 
double  taxation,  which  the  policy  of  this  state  does  not  tolerate. 
"Whetlier  the  burden  imposed  by  the  inheritance  law  is  properly 
called  a  tax  it  is  unnecessary  to  inquire;  for,  if  it  is,  the  legislature 
has  not  attempted  to  impose  more  than  a  single  tax  on  the  i)roperty 
of  a  decedent  passing  collaterally  under  our  laws.  If  some  other  state 
makes  a  claim  to  the  property  under  its  tax  laws  and  for  tlie  support  of 
its  institutions,  the  exercise  of  such  power,  whether  rightful  or  wrong- 
ful, does  not  make  the  exercise  of  similar  power  by  this  state,  for 
the  support  of  its  institutions,  illegal  on  the  ground  of  double  taxa- 
tion. The  two  burdens  are  created  by  different  and  indet  endent 
states,  for  wholly  different  local  purposes,  and  are  as  distinct  and  as 
irrelevant  the  one  to  the  other,  on  the  question  of  double  taxation, 
as  were  the  two  taxes  assessed  upon  the  plaintiffs'  ice  in  Winkley  v. 
Newton,  67  N.  IT.  80,  36  Atl.  610,  35  L.  K.  A.  7.16.  This  result  is 
also  in  accord  with  the  general  trend  of  the  authorities  upon  the 
subject.  As  said  in  Estate  of  Hartnian,  70  N.  J.  Eq.  6()4.  G2  Atl. 
560:  'The  great  weight  of  authority  favors  the  principle  adopted  by 
the  New  York  court  of  appeals,  holding  that  the  tax  imposed  is  ou 
the  right  of  succession  under  a  will,  or  by  de\olution  in  case  of 
intestacy,  and  that,  as  to  personal  property,  its  situs,  for  the  pur- 
j'ose  of  a  succession  tax,  is  the  domicile  of  the  decedent^  and  the 
right  to  its  imjiosition  is  not  affected  by  the  statute  of  a  foreign 
state,  which  subjects  to  similar  taxation  sui'h  [jortion  of  the  personal 
estate   of  any   nonresident   testator   or   intestate   as   he   may   take   and 
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leave  there  for  safekeeping,  or  until  it  should  suit  his  convenience 
to  carry  it  away'":  Mann  v.  Carter,  74  N.  H.  345,  68  Atl.  130,  15 
L.  E.  A.,  N.  S.,  150. 

g.  Debts  Due  Nonresident. — An  indebtedness  owing  to  a  nonresi- 
dent creditor  is  held  not  taxable  under  the  statutes  of  some  of  the 
states:  Gilbcrtson  v.  Oliver,  129  Iowa,  568,  105  N.  W.  1002,  4  L.  E. 
A.,  N.  S.,  953;  Estate  of  Joyslin,  76  Vt.  88,  56  Atl.  281;  Kintzing  v. 
Hutchinson,  Fed.  Cas.  No.  7834.  This  view  seems  to  be  based  on  the 
theory  that  the  situs  of  the  debt  is  at  the  place  of  residence  of  the 
creditor,  and  hence  the  debt  is  not  property  within  the  taxing  state. 
In  New  York,  however,  it  has  been  affirmed  that  a  debt  due  a  non- 
resident is  subject  as  property  to  the  transfer  tax  of  that  state, 
and  the  statute  imposing  this  tax  has  been  upheld  as  constitutional 
by  the  supreme  court  of  the  United  States.  This  court  disregards 
the  legal  fiction  that  the  situs  of  a  debt  is  at  the  place  of  residence 
of  the  creditor,  and  recognizes  the  fact  that  the  situs  is  at  the  place 
of  residence  of  the  debtor  because  it  is  there,  if  at  all,  that  the 
debt  is  enforceable:  Blackstone  v.  Miller,  188  U.  S.  189,  23  Sup.  Ct. 
Eep.  277,  47  L.  ed.  439,  affirming  171  N.  Y.  682,  64  N.  E.  1118.  A 
thorough  elucidation  of  this  principle  will  be  found  in  Estate  of 
Daly.  100  ^Vpp.  Div.  373,  91  N.  Y.  Supp.  858.  In  Estate  of  Horn, 
39  Misc.  Eep.  133,  78  N.  Y.  Supp.  979,  a  different  view  of  this  question 
seems  to  be  taken. 

h.  Notes,  Papers  and  Securities. — Mortgages,  notes,  land  contracts 
and  papers,  representing  property  within  the  state,  are  there  subject  to 
inheritance  taxation,  notwithstanding  they  are  owned  by  a  nonresident 
and  are  in  his  possession  at  his  domicile  at  the  time  of  his  death: 
Estate  of  Eogers,  149  Mich.  305,  119  Am.  St.  Eep.  677,  112  N.  W. 
931,  11  L.  E.  A.,  N.  S.,  1134.  On  the  other  hand,  bonds,  mortgages 
and  other  securities  of  a  nonresident,  kept  within  the  state  habitually 
for  investment  or  safekeeping,  are  subject  to  the  inheritance  tax  of 
that  state:  Estate  of  Eomaine,  127  N.  Y.  80,  27  N.  E.  759,  12  L.  E. 
A.  401;  Matter  of  Clark,  9  N.  Y.  Supp.  444;  Estate  of  Lewis,  203 
Pa.  211,  52  Atl.  205.  In  this  last  case  the  stocks,  bonds  and  mort- 
gages of  the  nonresident  had  always  been  held  by  an  agent  in  Penn- 
sylvania for  investment  and  reinvestment,  and  the  court,  in  holding 
them  subject  to  the  Pennsylvania  tax,  quoted  with  approval  the  lan- 
guage of  the  above  Eomaine  case:  "Where,  however,  the  money  of  a 
nonresident  is  invested  in  this  state  as  it  was  by  Mr.  Eomaine  in 
the  bond  and  mortgage  in  question,  and  in  deposits  made  by  him  in 
savings  banks,  or  where  the  property  of  a  nonresident  is  habitually 
l.ojit  even  for  safety  in  this  state,  we  think  the  statute  applies, 
lioth  in  letter  and  spirit.  Such  property  is  within  the  state  in  every 
reasonable  sense,  receives  the  protection  of  its  laws  and  has  every 
advantage  from  government,  for  the  support  of  which  taxes  are  laid, 
that  it  vvduld  liave  if  it  belonged  to  a  resident."  In  Matter  of  Tulane, 
51  Ilnn.  L'l:;,  4  N.  Y.  Supp.  30,  the  court  seems  to  have  departed  from 
this  doctrine,  by  holding  that  property  deposited  with  a  safe  deposit 
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company  in  New  York  by  a  resident  of  another  state  is  not  liable 
to  the  New  York  transfer  tax  upon  his  dying  intestate  at  his  domicile. 

American  securities  which  pass  partly  under  a  will  executed  abroad 
by  an  alien,  and  partly  under  the  intestate  laws  of  Spain,  are  not 
subject  to  the  transfer  tax  imposed  by  the  war-revenue  act  of  1898, 
upon  j)ersonal  property  that  passes  "either  by  will  or  by  the  intestate 
laws  of  any  state  or  territory,"  for  the  expression  "passing  by  will" 
is  limited  by  the  subsequent  expression  "or  by  the  intestate  laws 
of  any  state  or  territory,"  as  appears  from  the  provision  of  section 
30  for  the  payment  of  the  tax  to  the  collector  of  the  district  of 
which  the  decedent  was  a  resident:  Eidman  v,  Martinez,  184  U.  S. 
578,  22  Sup.  Ct.  Eep.  515,  46  L.  ed.  697. 

i.  Notes  Secured  by  Mortgage  on  Real  Estate. — Bonds  of  an  in- 
dividual secured  by  mortgage  on  land  in  New  York  but  kept  by  the 
nonresident  owner  in  good  faith  at  his  domicile  outside  the  state 
have  been  thought  not  subject  to  the  New  York  transfer  tax:  Es- 
tate of  Preston,  37  Misc.  Rep.  236,  75  N.  Y.  Supp.  251.  This  notion 
is  discredited  in  Merriman's  Estate,  147  Mich.  630,  118  Am.  St.  Rep. 
5G4,  111  N.  W.  196,  9  L.  R.  A.,  N.  S.,  1104,  where  it  is  affirmed  that 
notes  possessed  by  a  resident  of  New  Jersey  secured  by  mortgage 
on  land  in  Michigan,  and  there  recorded,  are  subject  to  the  in- 
heritance tax  law  of  Michigan;  and  again  in  Estate  of  Merriman, 
147  Mich.  630,  118  Am.  St.  Rep.  561,  111  N.  W.  196,  9  L.  R.  A.,  N.  S., 
1104,  it  is  adjudged  that  a  debt  secured  by  mortgage  on  real  estate 
situated  in  Michigan  is  subject  to  the  succession  tax  of  that  state, 
although  the  mortgagee  was  a  resident  of  New  Jersey  and  up  to  tlie 
time  of  his  death  had  the  note  and  mortgage  in  liis  possession  there. 
But  bonds  and  notes  held  by  a  resident  of  one  state  and  secured  by 
mortgage  on  real  property  in  another  state  have  been  held  taxable 
in  the  former  state — the  domicile  of  the  owner,  on  the  theory  that 
tlie  transmission  on  the  death  of  the  owner  is  governed  by  the  law 
of  his  domicile:  Frothingham  v.  Shaw,  175  Mass.  59,  78  Am.  St.  Rep. 
475,  55  N.  E.  623;  Estate  of  Corning,  3  Misc.  Rep.  160,  23  N.  Y. 
Sujip.  2S5;  Estate  of  Gibbs,  60  Misc.  Rep.  645,  113  N.  Y.  Supj).  939. 
In  the  above  Massacliusetts  case  the  decedent  was  domiciled  in  Mas- 
sachusetts, the  bonds  were  in  the  hands  of  his  agent  in  New  York, 
while  the  mortgaged  land  was  situated  in  New  Hampshire.  The 
bonds  were  held  liable  to  the  Massachusetts  collateral  inheritance 
tax.  The  Vermont  statute  taxes  the  proceeds  of  notes  against  non- 
residents, secured  by  a  mortgage  on  real  property  witliout  the  state, 
held  within  the  state  by  an  intestate  at  the  time  of  liis  death,  and 
oolleoted  by  the  resident  administrator  beyond  the  state,  no  tax 
having  betMi  paid  on  account  thereof  in  any  other  state:  Estate  of 
Howard.  SO  Vt.  489,  68  Atl.  513. 

j.  Corporate  Bonds. — While  some  authorities  incline  to  the  con- 
trary, and  much,  of  course,  depends  on  the  terms  of  the  statute 
(Estate  of  Pullman,  46  App.  Div.  574.  62  N.  Y.  Supp.  .".rM;  Estate  of 
Gibbs,   84  App.   I>iv.   510,   83   N.   Y.   Supp.    53,   aOirmed    in    176   N.    Y. 
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565,  68  N.  E.  1117;  Estate  of  Schermerhorn,  50  Misc.  Eep.  233,  lOO 
N.  Y.  Supp.  480),  the  better  rule  seems  to  be  that  the  bonds  of 
either  foreign  or  domestic  corporations  actually  within  the  state  at 
the  time  of  the  death  of  a  nonresident  owner  are  there  subject  to  the 
inheritance  tax:  State  v.  Dalrymple,  70  Md.  294,  17  Atl.  82,  3  L.  R.  A. 
372;  Callahan  v.  Woodbridge,  171  Mass.  595,  51  N.  E.  176;  Estate 
of  Whiting,  150  N.  Y.  27,  55  Am.  St.  Rep.  640,  44  N.  E.  715,  34  L. 
R.  A.  232;  Estate  of  Morgan,  150  N.  Y.  35,  44  N.  E.  1126;  Estate 
of  Burden,  47  Misc.  Rep.  329,  95  N.  Y.  Supp.  972;  Estate  of  Hill- 
man,  116  App.  Div.  186,  101  N.  Y.  Supp.  640;  Estate  of  Lewis,  203 
Pa.  211,  52  Atl.  205.  The  bonds  of  a  local  corporation,  owned  by  a 
nonresident  and  in  his  possession  at  the  time  of  his  death  at  the 
place  of  his  domicile,  were  held  not  "property  within  the  state"  of 
the  corporation,  and  hence  not  there  subject  to  the  inheritance  tax, 
in  Estate  of  Bronson,  150  N.  Y.  1,  55  Am.  St.  Rep.  632,  44  N.  E.  707, 
34  L.  R.  A.  238. 

k.  Stock  in  Domestic  Corporations. — While  the  law  under  some  of 
the  earlier  statutes  and  decisions  may  incline  to  the  contrary  (Estate 
of  Enston,  113  N.  Y.  174,  21  K  E.  87,  3  L.  R.  A.  464;  Matter  of 
Hall,  55  Hun,  608,  8  N.  Y.  Supp.  556;  Kintzing  v.  Hutchinson,  Fed. 
Gas.  No.  7834),  it  is  now  generally  conceded  that  stock  in  a  domestic 
corporation,  whether  passing  by  will  or  descent,  is  subject  to  the  in- 
heritance tax  of  the  state,  although  the  owner  is  a  nonresident  and 
dies  outside  the  boundaries  of  the  state:  Matter  of  Clinch',  ISO  X.  Y. 
300,  73  X.  E.  35;  Estate  of  Palmer,  183  N.  Y.  238,  76  N.  E.  16: 
Estate  of  Leavitt,  4  N.  Y.  Supp.  179;  Estate  of  Pullman,  46  App. 
Div.  574,  62  N.  Y.  Supp.  395;  Estate  of  Alexander  (Pa.),  3  Clark,  87. 
This  is  true  notwithstanding  the  stock  certificates  are  in  his  pos- 
session without  the  state  at  the  time  of  his  death,  for  the  stock  is 
nevertheless  "property  within  the  state":  Neilson  v.  Russell  (X.  J.), 
69  Atl.  476;  Estate  of  Delano  (X.  J.),  69  Atl.  482;  Matter  of  Bron- 
son, 150  N.  Y.  1,  55  Am.  St.  Rep.  632,  44  N.  E.  707,  34  L.  R.  A. 
238;  Estate  of  Palmer,  183  X.  Y.  238,  76  X.  E.  16;  Estate  of  Bush- 
ncll,  73  App.  Div.  325,  77  X.  Y.  Supp.  4,  affirmed  in  172  X.  Y.  619. 
65  X.  E.  1115;  Estate  of  Small,  151  Pa.  1,  25  Atl.  23.  As  expressed 
in  the  Xew  Jersey  case  above,  the  shares  of  stock  in  a  corporation 
organized  under  the  laws  of  this  state  are,  for  purposes  of  in- 
heritance taxation,  property  within  this  state  without  regard  to  the 
place  of  residence  of  the  stockholder,  or  the  place  of  deposit  of  the 
certificates,  or  the  location  of  the  property  of  the  company,  or  the 
jilace  where  its  business  is  carried  on.  It  has  been  affirmed  that 
when  a  national  bank  does  business  in  a  state,  the  estate  of  a  non- 
resident stockholder  is  subject  to  the  inheritance  tax,  notwithstandinn- 
the  certificate  of  stock  is  without  the  state:  Estate  of  Cashing,  40 
Misc.  Rep.  505,  82  X.  Y.  Supp.  795. 

Here  is  an  abrupt  departure  from  the  fiction  that  the  situs  of  per- 
sonal property  follows  the  domicile  of  the  owner,  and  a  reliance 
upon  the  true  or  actual  situs  of  the  property.  If  it  should  seem  that 
the  real  situs  of  stock  is  the  place  where  the   certificate  is  located,. 
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it  is  to  be  remembered  that  the  certificate  is  not  the  property,  but 
merely  the  evidence  of  the  intangible  right  located  with  the  cor- 
poration itself.  The  nonresident  shareholder  has  invested  liis  funds 
in  a  state  wherein  the  corporation  is  situated,  and  clearly  should 
submit  to  the  burdens  imposed  by  the  laws  of  that  state  along  with 
its  inhabitants;  he  can  claim  no  exemption  for  his  investment  that 
they  cannot  claim.  In  a  sense  the  corporation  is  a  citizon  of  the 
state,  having  an  abiding  place  there  comparable  to  the  domicile  of 
u  natural  person;  and  its  shares  of  stock  are  property  there,  regard- 
less of  the  residence  of  the  shareholder  or  the  location  of  the  ctrtifi- 
cates:  Greves  v.  Shaw,  173  Mass.  205,  53  N.  E.  372;  Neilson  v. 
Russell   (N.  J.),  69  Atl.  476. 

A  leading  case  on  this  subject  is  the  above  case  of  I^^ilson  v.  Rus- 
sell (N.  J.),  69  Atl.  476,  from  which  the  following  is  an  extract: 
"In  this  country,  where  the  general  doctrine  of  the  stale  courts  is 
that  the  situs  of  property  governs  its  liability  to  succession  taxes, 
the  weight  of  authority  is  that  stock  in  a  corjiorntion  is  subject  to 
tlie  im{)osition  of  succession  taxes  by  the  state  that  created  the  cor- 
jioration,  and  that  in  this  regard  the  place  of  residence  of  the  de- 
ceased stockholder  is  immaterial.  In  the  case  of  Greves  v.  Shaw. 
173  Mass.  205,  53  N.  E.  372,  Knowlton,  J.,  said:  'There  can  be  no 
doubt  that  stock  in  a  corporation  organized  under  the  laws  of  this 
commonwealth  is  property  within  the  jurisdiction  of  the  common- 
wealth. Such  a  corporation  being  in  a  sense  a  citizen  of  tliis  state. 
and  having  an  abiding  place  here  akin  to  the  domicile  of  a  natural 
])erson,  is  subject  to  the  jurisdiction  of  the  commonwealth,  and  is  in 
fact  within  the  commonwealth.  The  stockholders  are  the  proprie- 
tors of  the  corporation,  which  is  itself  the  proprietor  of  the  property 
owned  and  used  for  the  ultimate  benefit  of  tlie  stockholilers.'  In 
the  later  case  of  Kingsbury  v.  Chapin,  196  Mass.  ;133,  S2  X.  E.  700, 
Knowlton,  Chief  Justice,  speaking  of  a  succession  tax  upon  shares 
in  a  railroad  corporation  organized  under  the  same  name  by  the  laws 
of  that  state  and  of  another  state,  said:  'In  a  sense  such  a  railroad 
company  is  a  domestic  corporation  in  each  of  the  states  where  it  is 
incorporated.  We  think  that  stock  in  such  a  corporation  is  "projv 
erty  within  the  jurisdiction  of  tliis  commonwealth"  niider  the  lan- 
guage of  our  statute  authorizing  taxation  of  collateral  inheritances. 
We  think  it  is  property  within  the  jurisdiction  of  the  commonwealth 
in  a  constitutional  sense  such  as  to  enable  the  state  to  subject  it 
to  taxation  as  against  a  nonresident  owner.'  " 

Continuing,  the  New  .Tersey  court  then  added:  '"In  a  «ii:ii!what 
more  precise  form  our  conclusion  is  that  stock  in  a  New  Jersey  cor- 
]>oration,  i.  e.,  the  proprietary  riglit  that  a  stockhuider  lias  in  a 
corporation  of  this  state,  relating  as  such  jir'iprietai  y  right  does  to 
an  anomalous  species  of  intangible  jirojuMty  !ii:a  owes  its  existence 
solely  to  the  laws  of  this  state,  is  itself  jrn;  erty  within  this  state 
in  the  sense  that  it  has  an  inherent  and  ;ibi(lii:g  situs  here  for  all 
matters  a]ipercaining  to  sovereignty,  among  ^\iiii'h  is  the  lewiny  of 
an   impost   upon    the   devolution   of   such   property    upon   the    deaih    ._  f 
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its  owner;  and,  furthermore,  that  such  intangible  proprietary  right, 
although  it  is  personal  property  as  regards  the  acts  of  its  owner,  is 
from  its  nature  and  because  of  its  inherent  situs  unaffected  as  re- 
gards the  acts  of  the  sovereign  by  the  circumstance  that  the  domi- 
cile of  its  former  owner  was  elsewhere  than  in  this  state.  In  fine, 
we  think  that  the  sovereign  power  to  which  a  corporation  owes  its 
existence  can  never  be  wholly  detached  from  it,  and  is  not  estranged 
from  its  creature  by  the  circumstances  that  the  owners  of  shares  in 
the  property  thus  created  reside  in  one  place  rather  than  in  an- 
other. The  metaphor  that  pictures  the  state  as  giving  birth  to  a 
corporation  is  a  figure  more  bold  than  accurate,  for  (to  carry  out 
the  metaphor)  the  natal  cord  between  the  two  is  never  completely 
severed.  Acts  of  ownership  that  do  not  trench  upon  this  vital  union 
do  not  call  for  the  recognition  of  its  existence,  but  acts  of  sover- 
eignty that  are  based  upon  its  existence  demand  its  recognition.  In 
effect  the  anomalous  species  of  incorporeal  personal  property  we  are 
considering  has  a  dual  situs  accordingly  as  it  is  regarded  from  the 
standpoint  of  ownership  or  from  that  of  sovereignty.  As  to  the 
former  the  situs  changes  with  the  domicile  of  the  owner,  but  as  to 
the  latter  the  situs  is  always  within  the  dominion  of  the  sovereign. 
In  this  latter  sense,  and  for  the  purposes  of  the  legislation  under 
review,  the  situs  of  every  share  of  stock  in  every  company  incor- 
porated by  this  state,  and  coming  within  the  purview  of  the  act,  is 
within  the  state  of  New  Jersey.  It  may  be  superfluous  to  add  that 
the  whereabouts  of  the  certificates  of  stock  is  immaterial  upon  the 
question  of  the  legal  situs  of  the  property  represented  by  them. 
Such  certificates  being  mere  evidences  of  ownership,  their  place  of 
deposit  no  more  determines  the  situs  of  the  personal  property  of 
■which  they  are  a  muniment  of  title  than  the  place  where  a  deed  of 
conveyance  is  kept  would  determine  the  situs  of  the  real  property 
described  in  it":  Neilson  v.  Eussell   (N.  J.),  69  Atl.  476. 

In  Gardiner  v.  Carter,  74  N.  H.  507,  69  Atl.  939,  the  court  puts 
forth  these  reasons  for  holding  the  shares  in  a  domestic  corporation, 
owned  by  a  nonresident  decedent,  subject  to  inheritance  taxation: 
"The  court  in  ^Nfassachiisetts,  in  construing  a  statute  containing  pro- 
visions substantially  the  same  as  our  own,  has  so  held  (Grevcs  v. 
Sliaw,  173  Mass.  205,  53  N.  E.  372;  Moody  v.  Shaw,  173  Mass.  375, 
53  X.  E.  891;  Callahan  v.  Woodbridge,  171  Mass.  595,  51  N.  E.  176; 
Jjaws  Mass.  1891,  p.  1028,  c.  425),  and  a  like  holding  has  been  made 
by  the  court  of  appeals  in  New  York:  In  re  Bronson's  Estate,  150 
N.  y.  1,  55  Am.  St.  Eep.  632,  44  N.  E.  707,  34  L.  E.  A.  238;  In  re 
Palmer's  Estate,  183  N.  Y.  236,  76  N.  E.  16.  The  line  of  argument 
in  these  decisions  is  that  the  probate  court  in  the  state  where  the 
jtropcTty  of  the  nonresident  decedent  is  situated  has  jurisdiction  of 
the  settlement  of  the  estate  there  located;  that  it  may  collect  the 
assets  within  the  state,  pny  the  debts,  make  final  distribution  of 
the  property,  pny  it  over  according  to  the  will,  or  in  its  disi^relion 
cause  it  to  be  transmitted  to  the  executor  or  a<1iiiinistr,itor.  if  any, 
in  any  state  or  country  where  the  deceased  has  his  domicile,  for  final 


April,  1908.]  English  v.  Crenshaw.  1099 

distribution;  that  the  statutes  imposing  succession  taxes  contemplate 
that  property  of  nonresident  decedents  will  be  administered  by  an 
executor  or  administrator  appointed  in  the  state  where  it  is  located; 
and  that  the  right  and  title  of  a  foreign  executor  or  af^ministrator 
are  subject  to  the  prior  right  of  the  state  to  have  the  property  so 
administered  as  to  yield  the   tax." 

In  Neilson  v.  Russell  (N.  J.),  71  Atl.  286,  it  is  decided  that  stock 
in  a  New  Jersey  corporation  belonging  to  a  testator  domiciled  in 
England  is  not  subject  to  the  inheritance  tax  imposed  by  the  act  of 
1S94;  and  in  Astor  v.  State  (N.  J.),  72  Atl.  78,  it  is  again  affirmed 
that  stock  in  a  New  Jersey  corporation  belonging  to  a  testator  domi- 
ciled in  Monaco  is  not  subject  to  the  inheritance  tax  imposed  by 
such  act  of  1894,  which  provides  that  upon  all  property  within  the 
state  transferred  by  inheritance,  bequest  or  devise,  an  inheritance  tax 
may  be  imposed,  since  the  statute  applies  to  the  general  succession 
of  the  whole  estate,  and  not  to  the  particular  succession  to  a  special 
portion  of  the  estate. 

In  Estate  of  Newcomb,  71  App.  Div.  606,  76  N.  Y.  Supp.  222,  af- 
firmed in  172  N.  Y,  608,  64  N.  E.  1123,  the  estate  of  a  nonresident 
decedent  in  corporations  organized  under  the  New  York  statutes,  repre- 
sented by  certificates  of  stock  standing  on  the  corporation  books  in  the 
names  of  the  stockholders  who  purchased  the  stock  for  the  decedent, 
which  have  been  signed  by  the  brokers  in  blank  and  delivered  to 
the  decedent,  is  held  subject  to  the  transfer  tax. 

1.  Stock  in  Corporation  Organized  in  Two  States. — A  legatee  of 
shares  of  stock  in  a  railroad  corporation  having  a  charter  from  both 
the  state  of  New  York  and  the  state  of  Massachusetts  may  be  re- 
quired to  pay  the  inheritance  tax  imposed  by  the  statutes  of  Mas- 
sachusetts, as  a  condition  to  his  succession  to  stock  issued  under 
the  charter  of  the  corporation  from  that  state:  Moody  v.  Shaw,  173 
Mass.  375,  53  N.  E.  891.  And  stock  of  a  railroad  corporation  organ- 
ized, doing  business,  and  owning  property  in  Massachusetts  and  in 
neighboring  states,  but  having  only  a  single  issue  of  stock,  is  "prop- 
erty within  the  jurisdiction  of  the  commonwealth"  of  Massacliusetts 
under  the  statutes  of  that  state  authorizing  taxation  of  collateral 
inheritances,  so  as  to  enable  the  state  to  subject  it  to  taxation  as 
against  a  nonresident  owner.  For  purposes  of  this  taxation,  the  stock 
should  be  valued  on  the  basis  of  reprt-senting  only  that  portion  of 
the  jiroperty  of  the  corporation  situated  witli'n  the  state:  Kiiig^Vmry 
v.  Chapin,  196  Mass.  533,  82  N.  E.  700.  The  M.^ssachusetts  court 
in  this  case  approves  the  decision  of  the  New  York  court  in  Muttor 
of  Cooley,  ISG  N.  Y.  220,  78  N.  E.  939,  10  L.  R.  A.,  N.  S.,  InlO. 
That  case  presented  the  question  whether  stock  of  a  nonresident 
testator  in  the  Boston  and  Albany  Railroad  Coiupany  should  be  taxed 
under  the  inheritance  law  of  New  York  at  its  value,  treating  the 
stock  as  represeuting  all  the  property  of  the  doubly  incorporated 
New  York  and  Massachusetts  corporation,  or  at  a  loss  value,  treating 
it  as  reiiresent ing  only  that  pdrtion  of  the  jiroperty  which  belonged 
in  the  slate  of  New  York.     It   was  held  that   the  paymeut  should  b« 
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on  the  latter  theory.  The  court  said:  "The  authorities  are  asserting- 
jurisdiction  of  and  assessing  his  stock  only  because  it  is  held  in  the 
New  York  corporation  of  .the  Boston  and  Albany  Railroad  Compnny. 
But  we  know  that  said  company  is  also  incorporated  as  a  Massa- 
chusetts corporation,  and,  presumably  by  virtue  of  such  latter  incor- 
poration, it  has  the  same  powers  of  owning  and  managing  corporate 
property  which  it  possesses  as  a  New  York  corporation.  In  fact, 
the  location  of  physical  property  and  the  exercise  of  various  cor- 
porate functions  give  greater  importance  to  the  Massachusetts  than 
to  the  New  York  corporation,  and  the  problem  is  whether,  for  the 
purpose  of  levying  a  tax  upon  decedent's  stock  upon  the  theory  that 
it  is  held  in  and  under  the  New  York  corporation,  we  ought  to  say 
that  such  latter  corporation  owns  and  holds  all  of  the  property  of 
the  consolidated  corporation,  wherever  situated,  thus  entirely  ignor- 
ing the  existence  of  and  the  ownership  of  property  by  the  Mas- 
sachusetts corporation.  It  needs  no  particular  illumination  to 
demonstrate  that,  if  we  take  such  a  view,  it  will  clearly  pave  the 
way  to  a  corresponding  view  by  the  authorities  and  courts  of  Massa- 
chusetts that  the  corporation  in  that  state  owns  all  of  the  corporate 
property,  wherever  situated,  and  we  shall  then  further  and  directly 
be  led  to  the  unreasonable  and  illogical  result  that  one  set  of  prop- 
erty is  at  the  same  time  solely  and  exclusively  owned  by  two  different 
corporations,  and  that  a  person  holding  stock  should  be  assessed  upon 

the  full  value  of  his  stock  in  each  jurisdiction We  shall  have 

each  state  exacting  full  compensation  upon  one  succession,  and  a 
clear  case  of  double  taxation.  And  if  the  corporation  had  been  com- 
pelled, for  sufficient  reasons,  to  take  out  incorporation  in  six  to 
twenty  other  states,  each  one  of  them  might  take  the  same  view 
and  insist  upon  the  same  exaction,  until  the  value  of  the  property 
was  in  whole  or  large  proportion  exhausted  in  paying  for  the  privi- 
lege of  succession  to  it.  While  undoubtedly  the  legislative  author- 
ity is  potent  enough  to  prescribe  and  enforce  double  taxation,  it  is 
plain  that,  measured  by  ordinary  principles  of  justice,  the  result 
suggested  would  be  inequitable  and  might  be  seriously  burdensoine": 
Matter  of  Cooley,  186  N.  Y.  220,  78  N.  E.  939,  10  L.  E.  A.,  N.  S., 
1010. 

The  doctrine  of  the  IMassachusetts  and  New  York  courts  in  the 
Kingsbury  and  Cooley  cases  to  the  effect  that  where  a  corporatiDn 
is  chartered  in  two  or  more  states  under  the  same  name,  has  but  one 
issue  of  stock,  and  its  property  and  franchises  in  the  different  states 
constitute  the  value  of  the  stock,  tlie  measure  of  the  inlioritance 
tax  is  such  proportionate  part  of  the  value  of  the  stock  as  the  fran- 
chises and  property  of  the  corporation  within  tiie  state  is  of  the 
property  and  franchises  in  the  several  states  in  which  the  corporation 
is  chartered,  is  approved  in  Gardiner  v.  Carter,  74  N.  II.  507,  69  Atl. 
939. 

m.  Stock  in  Foreign  Corporations. — It  would  seem  from  the  doc- 
trine announced  by  the  authorities  under  the  preceding  head  of 
"Stoek  in  Domestic  Corporations,"  that  shares  of  stock  iu  a  loici^u 
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coriK^ration  are  not  subject  to  the  tax  in  tliis  state  when  the  owner, 
whether  a  resident  or  nonresident,  dies  here  in  the  possession  of  the 
certifieates  of  stock,  since  the  true  situs  of  the  stock  is  in  the  state 
wlierc  tiie  corporation  is  organized:  Matt(;r  of  James,  144  N.  Y.  G, 
38  N.  E.  961;  Dunham  v.  City  Trust  Co.  of  New  York,  193  Is.  Y.  M2, 
80  N.  E.  1123;  Matter  of  Thomas,  3  Misc.  Ecp.  388,  24  N.  Y.  Supp. 
713;  Matter  of  Bishop,  82  App.  Div.  112,  81  N.  Y.  Supp.  474.  De- 
parting from  this  general  rule,  however,  it  has  been  aflirmed  that 
«tock  in  a  foreign  corporation  owned  by  a  resident  decedent  is  lia- 
ble to  the  inheritance  tax,  and  this  on  the  theory,  it  would  seem, 
that  the  legal  situs  of  the  stock  is  at  the  owner's  domicile:  Ehlate 
of  Merriam,  141  N.  Y.  479,  3G  X.  E.  505;  Estate  of  Short,  16  Pa.  63. 
In  Estate  of  Blackstone,  69  App.  Div.  127,  74  N.  Y.  Supp.  508,  where 
a  nonresident  placed  stock  in  a  foreign  corporation  with  a  New  York 
trust  company  to  be  sold,  and  after  the  sale  allowed  the  proceeds  to 
remain  in  the  hands  of  this  company  under  an  agreement  that  it 
should  hold  the  fund  in  trust,  paying  interest  thereon,  and  deliver 
the  fund  to  him  on  two  days'  notice,  it  was  held  that  this  property  was 
within  the  state  and  subject  to  the  transfer  tax  upon  his  death. 
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Accretion,  ripnrian  owner's  right  to,  57,  58. 

Attorneys  at  Law,  compensation,  action  for  in  the  United  Statrs,  844- 
855. 

compensation,  denial  of  right  to  by  the  English  law,  843,  844. 

compensation,  English    rule   respecting,   to   what    extent   followed 
in  the  United  States,  849-855. 

compensation,  history  of  the  rnlo  denying  the  right  to,  S41. 

compensation,  express    promise    to    pay,    whether    enforccrible    by 
action,  841,  844,  854. 

compensation,  usage  of  the   community  controls  the   right   of  re- 
covery,  847,   849. 

compensation,    whether   recoverable    for    services   in   the    English 
colonies,  849. 

express  contract  for  compensation,  whether  enforceable  by  action, 
841,  844,  855. 

Constitutional  Law,  inheritance,  right  of  is  a  matter  of  statutory  en- 
actment, 1038. 
inheritance,  rules  of  may  be  changed,  1038-1040. 
inheritance  taxes,  validity  of  statutes  imposing,  1037-1041. 
testamentary  power,  legislative   control  of,   1038. 
See   Inheritance   Taxes. 

Definition  of  inheritance  taxes,  1036. 
of  re-entry,  85. 

Execution,  Stay  of,  appeal  from  orders  for,  714. 

applications  for  are  not  in  the   nature  of  appellate  or  correctory 

proceedings,  713. 
arbitrary  grants  of,  711,  712. 
classification  of,  708. 
courts  which  may  grant,  712, 
effei't  of  orders  for,  714. 
for  equitable  reasons,  709. 
general  rules  controlling,   707. 
in  aid  of  garnishment  proceedings,  711. 
mandamus  as  a  remedy  against  orders  for,  714, 
mode  of  avoiding  orders  for,  714. 
on  satisfied  judgments,  70S. 
on   void  judgments,   708. 
permanent,  70S,  709. 
proceedings  for,   713. 
temporary,   710-712. 
until  claims  of  offset  can  be  detormincd,  711. 
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Execution,  Stay  of,  until  some  issue  can  be  determined,  710. 

where   the   right   to   proceed   has   been   b.irred   by   bankruptcy   or 

insolvency  proceedings,  709. 
Executors  and  Administrators,  two  or  more  of  the  same  decedent,  ac- 
knowledgment by  one   of  several   to   remove   the   bar  of   the 

statute  of  limitations,  3S5,  386. 
two   or  more  of   the   same  decedent,  allowance   of   claims  by  one 

of  several,  385. 
two   or  more  of  the   same   decedent,   arbitration   and   compromise 

by  one  of  several,  385. 
two  or  more  of  the  same  decedent,  are  entitled  to  the  possession 

of  the  effects  of  the  decedent,  383. 
two  or  more  of  the  same  decedent   are  joint   and  several  agents 

of  the  same  principal,  382. 
two   or  more  of   the   same   decedent   are   regarded   as   one   person, 

381,  382. 
two  or  more  of  the  same  decedent,  collection  of  assets  by  one  of 

several,  383. 
two   or   more   of   the   same   decedent,   confession   of   judgment   by 

one   only,  384. 
two  or  more  of  the  same  decedent,  contracts  executed  by  one  of 

several,  385. 
two   or   more   of   the   same    decedent,    disagreement   among   as   to 

custody  of  property,  384. 
two    or   more   of    the    same    decedent,    distinction    between    as   to 

powers  of,  383. 
two  or  more  of  the  same  decedent,  indorsement  of  notes  by  one 

of  several,  388. 
two    or    more    of    the    same    decedent,   leases    by    one    of    several, 

390. 
two  or  more  of  the  same  decedent,  mortgages  by  one  of  several, 

391. 
two  or  more  of  the  same  decedent,  one  has  no  power  to  exclude 

the   other,  384. 
two    or   more   of   the   same   decedent,   pledges   by   one   of   several, 

391. 
two  or  more  of  the  same  decedent,  power  of  one  to  proceed  with- 
out the  other,  384. 
two   or   more   of   the   same   decedent,   releases   by   one   of   several, 

39x1. 
two  or  more  of  the  same  decedent,  sales  and  transfers  by  one  of 

several,  387. 
two  or  more  of  the  same  decedent,  sales  of  real  property  by  one 

of  several,  389,  390. 
two    or    more    of    the    same    decedent,    statutory    modification    of 

powers  of,  382. 

Frauds.  Statute  of,  concerns  the  remrdy  only.  756. 

couveyuuees  nuide  in  compliance  with,  contracts  void  by,  77G. 
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Frauds,  Statute  of,  contracts  void  by,  actions  for  interfering  with, 
767-769. 

creditors  cannot  compel  their  debtors  to  plead,  770  772. 

creditors  enforcing  against  agreements  void  by,  771. 

defense   of  is   personal,  756,  761. 

does  not  render  contracts  void,  770. 

ejectment  based  on  sale  void  by,  764. 

election  of  parties  to  treat  contracts  as  valid  notwithstanding, 
757. 

election  to  urge,  whether  made  by  selling  property  which  is  af- 
fected by  contract  void  by,  775. 

escheaters,  right  of  to  plead,  778. 

executed  contracts  are  not  void  by,  757. 

executors  and  administrators,  right  of  to  plead,  777,  778. 

fraud,  intermeddlers  and  tort-feasors  cannot  plead,  766. 

heirs  and  devisees,  when  may  plead,  758,  777. 

insurance  companies  may  not  plead  as  to  contracts  between  other 
persons,   769. 

intermediate  lessees  and  vendees,  whether  may  plead,  774-777. 

leases,  parol,  cannot  be  avoided  by  third  persons,  762. 

milling  claims,  transfers  of  void  by,  third  persons  cannot  object 
to,  765. 

mortgagee,  when  cannot  take  advantage  of,  757. 

parol  contracts  cannot  be  avoided  because  of  by  third  persons, 
759-764. 

parties  to  contracts  cannot  be  compelled  to  rely  upon,  759. 

public  ofiicers,  right  of  to  plead,  778. 

state  or  governinent,  right  of  to  plead,  778. 

strangers,  whether  may  take  advantage  of,  756-7C6. 

trust,  third  persons  cannot  set  up  to  impeach,  758. 

vendees  and  lessees,  when  may  plead,   772-774. 

waiver  of  after  third  persons  have  become  interested,  761. 

Gifts,  presumption  of  on  a  conveyance  to  a  wife,  rebuttal  of,  265. 

pnsuniption    of    wiiere    husband    pays    purchase    price    and    takes 

conveyance  to  his  wife,  254,  255. 
presumption   of   where   wife   pays  purchase   price   and   takes   con- 
veyance to   her  husband,  256. 

Husband  and  Wife,  conveyance  taken  in  the  name  of  one  spouse  only 
through   mistake   or  fraud,   261. 

conveyance  to  wife,  presumption  as  to  the  party  paying  the  pur- 
chase price,  255. 

loan  of  purcliase  price  of  lands  by  the  one   to   the   other,  264. 

payment  of  purchase  price  by  a  liuiibaiul  and  the  taking  of  a 
conveyance  to  his  wife,  254. 

presumption  as  to  property  acquired  during  coverture,  2,15. 

purchase    price    of    lands,    part    payment    being    out    of    funds    of 
wife  and  part   out  of  funds  of  the  husband,  256-261. 
Am.  St.  Rep.,  Vol.  127 — 70 
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Inheritance  Taxes,  advancements,  whether  subject  to,  1071. 

agreements  to  make  wills,  whether  subject  to,  1088. 

amendatory  statutes,  application  of  to,  1056. 

antenuptial  agreements,  whether  subject  to,  1087. 

appointment,  powers  of,  when  subject  to,  1055,  1071-1073. 

are  not  expenses  of  administration,  1037. 

are  not  taxes  on  property,  1036,  1040. 

are  on  the  right  of  the  beneficiary  to  receive,  1037. 

authority  to  impose,  on  what  based,  1037. 

articles  exempt  to  widow  or  minor  children,  whether  subject  to,. 
1064. 

bonds  and  securities  of  the  United  States,  when  subject  to,  1065, 
1066. 

burial  or  funeral  expenses,  bequests  for,  whether  subject  to, 
1069. 

charities,   exemption   of  from,   1051. 

classification  of  persons  for  purposes  of,  1046,  1047. 

classification  of  property  for  purposes  of,  1061. 

compensation  of  executor  or  administrator,  bequests  in  payment 
of,  whether  subject  to,  1071. 

compromise  of  will  contest,  property  received  in,  whether  sub- 
ject to,  1073,   1075. 

Congress,  power  of  to  impose,  1040,  1041,  1043. 

consideration,  transfers,  based  upon,  when  subject  to,  1087. 

constitutionality  of  statutes  imposing,  1037-1044. 

construction  of  statutes  imposing  is  prospective  rather  than 
retrospective,  1053. 

construction  of  statutes  imposing,  whether  should  be  strict  or 
liberal,   1052. 

corporate  stock  and  bonds,  when  subject  to,  1064,  1065,  1095. 

corporations,  foreign,  stock  in,  when  subject   to,   1100,   1101. 

corporations,  stock  in  domestic,    when    subject    to,    1096-1099. 

corporations,  stock  in  where  they  are  organized  in  more  than 
one  state,  1099,  1100. 

courts,  inclination  of  to  sustain,  1042,  1043. 

curative  statutes,  application  of  to,  1057. 

death,  all  transfers  in  contemplation  of  are  subject  to,  1060. 

death,  transfers  in  contemplation  of,  constitutionality  of  stat- 
utes imposing  upon,  1083. 

death,  transfers  in  contemplation  of,  what   are,  1084. 

death,  transfers  made  to  take  effect  upon,  1085-1087. 

debts,  bequests  in  discharge  of,  whether  subject  to,  1069. 

debts  due  to  nonresidents,   1094. 

definition  of,  1036. 

deposits  in  bank,  when  subject  to,  1064,  1092-1094. 

discrimination  in  against   nonresidents,   1056. 

discrimination  in  between  relatives  by  blood  and  by  marriage, 
104S,    1049. 
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Inheritance   Taxes,   discrimination    in   between    relatives    in    different 

degrees,   1045,   1048. 
equitable  conversion  of  property,  rule  of  as  affecting,  1061,  1062. 
estates  vested  before  the  enactment  of  statutes  imposing,  1053. 
evidence  of  indebtedness,  when  subject  to,  1094. 
exemption  from  of  estates  of  limited  value,  1050,  1051. 
ex(  iii])tion  of  charities  from,  1051. 
exemption  of  property  from,  1051. 
fourteenth   amendment  to   the   constitution   of   the   United   States 

does  not  interfere  with  the  power  to  im])ose,   1045-1048. 
future  and   contingent   estates,   when   subject   to,    1076-1079. 
future  estates,  California   rule  respecting,   1079. 
future  estates,  Illinois   rule    respecting,    1080. 
future  estates,  Minnesota  rule  respecting,  1081. 
future  estates,  rules  in  sundry  states,  1081. 

future  estates,  United   States   courts,  rules  in   respecting,  1082. 
goodwill  of  business,  whether  subject  to,  1068. 
history  of,  1041. 

imj){)sing  after  the  death  of  the  ancestor  or  devisor,  1053,  1054. 
increase  or  income  of  estate  after  the  deatli,  1060. 
indebtedness  secured  by  mortgage,  when  subject  to,   1095. 
leading  features  of,  1042. 
legacies  rcnduneed,  whether  subject  to,  1075. 
life  estates,   whether  subject   to,   1076. 
life  insurance    policies,    proceeds    of,    whether    subject    to,    1066, 

1067. 
lineal    and    collateral    relatives,    discrimination    between    for    the 

purposes   of.   1048. 
marriage   settlements,  whether  subject  to,   10S7. 
marshaling  of  assets,  conflict   between   the   rules   of  and  of   stat- 
utes imposing  taxes,  1090-1092. 
municipal    corporations    may    be    vested    with    power    to    impose, 

1044. 
national  government,  power  of  to  impose,  1040,  1041,  1043. 
nature  of,  1036,  1037. 
no   cxjiress  authority  is  necessary  to  authorize  the  imposition  of, 

1043. 
nonresident   decedents,  property  of,  when  subject  to,  1089. 
origin  and  extent  of,  1041. 

partnership  property,  interests  in,  whether  subject   to,   1068. 
personal  property,   situate   beyond    the    state.    1092. 
personal   property,  situs  of  for  the  purposes  of,  10S9. 
progressive  rates  of,   1051. 

property  and  transfers  subject  to,  general  rules  controlling,  1059. 
real   property,   situs   of   for   the    purposes   of,    lOSS. 
remainder,  estates   in.   whetlier   sulijeet    to,    lii7G. 
remainder,  statutes  imposing  on   estates   in.   1055. 
repeal  and  re-enactment  of  statutes  imposing,  1057. 
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Inheritance  Taxes,  repeal  of  statutes  imposing,  when  does  not  devest 
the  right  to  taxes,   1057,  1058. 
situs  of  property  for  the  purposes  of,  1088-1092, 
states  whose  statutes  impose,  1041,   1042. 
stock  exchange,  membership  in,  whether  subject  to,  1067. 
transfers  which  are  subject  to,  1036. 
transmission  of  property  by  the  act  of  the  owner,  1036. 
unconstitutional,  statutes  imposing,  when  are,   1044. 
uniformity  or  equality  not  required  of  statutes  imposing,  1045. 
United  States,  legacies  to,  whether  subject  to,  1060. 
wife,  surviving,  property  of,  whether  subject  to,  1063. 

Navigable  Waters,  access  to,  riparian  owners,  right  of  to,  45-47,  49. 
accretion  or  alluvium  formed  in,  riparian  owners'  right  to,  57,  58. 
accretion  to  islands  in,  title  to,  59. 

change  in  channel  of,  eflfect  of  on  title  of  riparian  owners,  43. 
islands  formed  in,  riparian  owners'  right  to,  58-60. 
patent  of  the  United  States  to  lands  beneath,  46. 
piers    and   wharves,    cases    denying   right    of    riparian    owners   to 

maintain,  53-55. 
piers  and  wharves,  right  of  riparian  owners  to   construct  in,  47- 

53. 
piers    and    wharves,    whether    state    can    deny    right    of    riparian 

owner  to   maintain,   53-55. 
public,  right  of  in,  42. 

respective  rights  of  the  riparian  owners  and  of  the  state  in,  41.' 
riparian  owners,  right  of  to  access  to,  45. 
riparian  owners,  right  of  to  divert  waters  of  as  against  the  state, 

55. 
riparian  owners,  title  of  in  the  beds  of,  42. 
shores  and  banks  of,  riparian  owners'  rights  in,  60,  61. 
test  of,  41,  42. 

title  to  the  beds  of  the  great  inland  lakes,  43-47. 
trusts  upon  which  the  state  holds  the  title  to,  49. 
Negotiable    Instruments,    memoranda    on    the    back    of,    presumption 

as  to   time  of  making,  444,  445. 
memoranda  printed  on  when   executed,   effect   of,  434. 
memoranda   upon   at   execution,   whether   to   be    deemed    part   of, 

432. 
memoranda  upon,  conditions  imposed  or  created  by,  436. 
memoranda  upon,  evidence  to  prove  time  when  made,  443. 
meninranda  upon    face  or  back  thereof,  434. 
mcninranda  upon  must  be  made  before  or  at  the  time  of  delivery, 

43!t,   440. 
nie;noraii<la  upon  not  signed,  effect  of,  437-439. 
nieii.Mraiida   upon,  presumption  as  to  the  time  of  making,  443. 
mcninriinda  upon   relating  to  the  medium  of  payment,  441,  442. 
mcnioraiKla   u])on   relating  to  the  place  of  payment,  440,  441, 
mcnioraiula   upon  relating  to  the  time  of  payment,  439,  440. 
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Negotiable  Instruments,  memoranda  upon  or  on  the  margin  of,  pre- 
Bumption  as  to  time  of  making,  444,  -145. 
memoranda  upon,  when  deemed    parts   of,   434-437. 
memoranda  upon,  when  limit  liability   of  the   makers,  435,  436. 
memoranda  upon,  when  rendered    non-negotiable,   434. 

Piers  and  Wharves,  right  of  riparian  owners  to  construct  and  main- 
tain,  47-55. 
whether  state  can  deny  right  to  riparian  owner  to  maintain,  53- 
55. 

Re-entry,  artifices  which  may  be  used  in  effecting,  98,  99. 
breaking  into  premises  for  tlie  purpose  of  effecting,  98. 
conditions   to   be   complied   with    before   exercising   the    right   of, 

86. 
contract,  varying  right  of  by,  91. 
definitions  of,  85. 
demand  for  payment  of  rent,  necessity  of  before  exercising  the 

right  of,  89. 
effect  of  on   the  right  to  collect   rent,  91,  92. 
ejectment,  right  of,  when  must  be  exercised  by,  85,  93. 
ejectment,  stipulations   which    render   resort    to    unnecessary,    93- 

95,  97,  98. 
force,  right  to   use  in   effecting,  96-99. 
force,  right  to  use  in  effecting,  whether  must  be   stipulated   for, 

97,  98. 
history  of  remedy  by,  85. 
in  the  absence  of  the  lessee,  98. 
lepra!  remedies  to   enforce   right  of,  92, 
method  of  exercising  riglit  of,  85,  93. 

notice   to   quit,   necessity  for  before    exercising  the   right    of,   88. 
precedent  conditions  to  the  exorcise  of  the  right  of,  SG,  37. 
remedies   concurrent  with   riglit  of,  93-96. 
rent,  whether  and  when  collectible  after  exercising  the  right  of, 

91,    92. 
rendering  premises  untenantable  for  the  purpose  of  effc-ting,  98, 

99. 
right  of  dependent  on  an  estate  upon  condition,  86. 
right  of,  when  must  be  reserved  by  the  lease,  86,  92. 
sense  in  which  the  word  is  presumed  to  have  been  used,  85,  86. 
statutory  remedies  which  do  not  affect  or  supersede   riglit   of,  93, 

94. 
unlawful  detainer,  right  of,  when  must  be   exerciseil  by,  On. 
waiver  of  demand  for  rent  before   exercising  the    r:g!ir    of,   S9. 
whether  right  of  must  be  exercised   by  ejn-tuuiit,  65,  y3. 
who  may  exercise  right  of,  87. 

Telephones,  acknowledgment   takon   by.  554,  555. 
admissions  made  over  are  admissible,  542. 
agency  of  person  communicating  over,  necessity  of  proving,  545. 
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Telephones,  burden  of  proof  of  the  identity  of  person  communicating 
over,    553. 

conversations  over  are  admissible  as  personal  interviews,  543. 

conversations  over  are   admissible  in   evidence,   539. 

conversations  over  conducted  by  one  person  for  another,  554. 

conversations  over,  determination  of  the  force  and  effect  of,  540, 

communications  by  are  as  binding  as  if  made  by  mail,  540. 

criminal  cases,  admissibility  in  of  conversations  by,  540. 

dishonor  of  negotiable  instruments,  notice  of  given  by,  554. 

evidence   of   conversations   over,   general   admissibility   of,   540. 

identification  necessary  to  render  conversation  over  admissible, 
541,   542. 

identification  of  person  conversing  by,  evidence  of,  when  admis- 
sible, 541,  543,  551. 

identification  of  person  conversing  by,  how  may  be  established, 
551. 

information  given  by,  affidavits  based  upon,  556. 

judicial  notice  will  be  taken  of  the  methods  of  communication 
by,  538. 

messages  communicated  by  to  be  sent  by  telegraph,  548. 

name  of  person  communicating  over,  when  need  not  be  given, 
544,   545. 

notioes  given  by,  554,  555. 

presumed  authority  of  person  called  to  and  conversing  over,  544, 
546. 

presumption  arising  from  use  of   in   a  business   office,   544,  545. 

presumption  as  to  performance  of  duty  by  the  central  office, 
542. 

reports  made  by,  556. 

subpoenas,  service  of  by,  556. 

testimony,  hearsay  of  communication  over,  554. 

testimony  of  bystanders  as  to  communication  over,  553. 

unknown  person,  effect  of  conversation  with  in  a  business  office, 
542-551. 

voice,  recognition  of  is  not  the  exclusive  method  of  identifica- 
tion, 551,  552. 

voice,   testimony   of   the   recognition    of   over,   551, 

Trusts,  Resulting,  agreements  as  affecting  the  existence  of,  262-264. 
exc-ei>tioiis  to  the  rule  of,  253. 
husband  and  wife,  agreements  between  as  affecting  the  question 

of,  262-264. 
husband,  when  arises  in  favor  of,  2.j4-256. 
on   the   payment   of   the   purchase    price    by   one    person    and    the 

taking  of  a   conveyance   in   the  name   of  another,   253. 
pnyiiient    of    the    purchase    price    by    a    person    under    natural    or 

moral  obligation  to  provide  for  the  grantee,  2.33. 
who'll   arise,  253. 
where  a  husband  pays  the  purchase  price  and  takes  a  conveyance 

to  his  wife,  254-256. 
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Trusts,  Resulting,  where  a  wife  pays  the  purchase  price  and  takes  a 

conveyance  to  her  husband,  256-258. 
where  the  purchase  price  is  furnished  partly  by  the  husband  and 

partly  by  his  wife,  258-261, 
where  the  purchase  price  was  received  from  a  third  person  as  a 

loan  to   the  grantee,  264. 
where   title   is   by   mistake   or  fraud   taken   in   the    name    of   one 

spouse  only,  261. 
where   title   is   taken   in   the  joint    names   of   husband   and   wife, 

261. 
wife,  when  arise  in  favor  of,  256-258. 

Vendee's  Lien,  cases  recognizing  the  existence  of,  878,  879. 
default  of  the  vendee  or  the  vendor,  effect  of  upon,  887. 
doctrine  of  is  well   established,   878. 
effect  of  where  the  sale  is  set  asi<le,  892. 
is  the  counterpart  of  the  vendor's  lien,  884. 
lands  and  interests  to  which  attaches,  892. 
loss  of  by  the  default  or  misconduct  of  the  vendee,  891. 
origin  and  history  of,  879. 

parol  contracts,  application  of  doctrine  of  to,  892. 
payments  and  disbursements  protected  by,  893,  894. 
rescission  of  contract   by  agreement,   effect   of   upon,   890,   891. 
rescission  of  contract,  whether  survives  after,  887-891. 
theories  upon   which   sustained,  880-884. 
trust  arising  from  payments  made,  885. 
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ABUSE  OF  PROCESS. 

See  Process,  5. 

ACCORD  AND  SATISFACTION. 

1.  ACCORD  AND  SATISFACTION.— The  Simple  Payment  and  Ac- 
ceptance of  a  Sum  Less  than  that  Due  will  not  sustain  a  pl(  a  of  afcord 
and  satisfaction.  To  make  the  receipt  of  a  part  of  a  debt  dischartre 
the  whole,  there  must  have  been  a  new  consideration,  or  a  voluntary 
corriproniise  of  a  di.sputeil  demand,  or  an  accord  and  satisfaction  by 
which  new  contract  is  substituted.  (Neb.)  Canadian  Fish  Co.  v.  Mc- 
Shane,  791. 

2.  ACCORD  AND  SATISFACTION— Acceptance  of  a  Check  Pur- 
porting to  be  in  Full.  — Whore  a  d(  btor  remits  by  mail  a  sum  li's.s  tlian 
the  amount  due,  but  wliicli  he  in  good  faith  believes  to  be  ail  tliat  is 
due  or  claimed  by  the  creditor,  the  fact  that  he  marks  the  check  upon 
the  margin  "In  full  to  date,"  or  in  the  account  which  he  remlers 
describes  it  as  "Check  to  balance  in  full,"  does  not  constitute  it  a 
payment  made  in  settlement  of  a  disputed  claim,  and  the  accejitance 
of  such  check  by  the  creditor  is  not  an  accord  and  satisfaction. 
(Neb.)     Canadian  Fish  Co.  v.  McShane,  791. 

Note. 

Accretion,  riparian  owner's  right  to,  57,  58. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADMISSIONS. 

See  Evidence. 

ADVERSE  POSSESSION. 

1.  COLOR  OF  TITLE.— A  Defective  or  Void  Deed  will  serve  as 
cidor  of  title,  and  entry  and  possession  under  it  in  good  faith  is 
ordinarily  adverse.      (Ga.)      Carpenter  v.  Booker,  241. 

2.  ADVERSE  POSSESSION— Life  Tenant  and  Remaindermen.— 
Where  one  in  adverse  possession  conveys  land  to  iiis  dauguurs  for 
lifu,  remainder  to  their  heirs,  the  continuing  possession  of  the 
daugliters  and  their  grantees  inures  to  tiie  benefit  of  the  remaiiuler- 
men.      (Mo.)      Charles  v.  Pickens,  CS7. 

3.  HUSBAND  AND  WIFE— Adverse  Possession.— A  husband 
cannot  hoUl,  adversely  to  his  wife,  premises  of  wliicii  they  aw  in 
joint  occupancy  as  a  family,  so  as  to  prescribe  against  the  wife  under 
a  deed  of  bargain  and  sale  from  her.  (Ga.)  Carpenter  v.  Booker, 
241. 

See  Highways,  3,  4;  Navigable  Waters,  3;   liailroads,  14. 

AGENCY. 

See  Prinrij.al  and  Agent. 
U113) 
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alienation  of  affections. 

See  Husband  and  Wife,  12-16. 

ALIMONY. 

See  Divorce;  Husband  and  Wife,  8-11, 

AMENDMENTS. 

See   Pleading. 

ANIMALS. 

See  Chattel  Mortgages,  8-10. 

APPEAL  AND  ERROR. 

Practiee  on  Appeal  in  General. 

1.  APPEAL  AND  ERROR — Supersedeas  Bond,  Erroneous  Condi- 
tions in. — On  an  apjieal  from  orders  and  decrees  made  in  an  equity- 
cause,  an  order,  made  subsequently  to  the  entry  of  such  appeal,  pre- 
scribing the  amount  and  conditions  of  a  supersedeas  bond  on  such 
appeal,  cannot  be  assigned  as  error.     (Fla.)     Davis  v.  Home,  151. 

2.  APPEAL  AND  ERROR— Jurisdiction  of  Equity,  Duty  of  Ap- 
pellate Court  to  Suggest  Want  of. — Where  it  is  apparent  to  an  appel- 
late court  that  a  bill  of  complaint  does  not  state  a  case  cognizable 
in  a  court  of  equity,  it  is  the  duty  of  the  court  to  notice  the  defect, 
even  though  the  question  of  equitable  jurisdiction  is  not  presented  in 
the  pleading  or  otherwise  called  to  the  attention  of  the  trial  or  appel- 
late court.     (Fla.)     H.  W.  Metcalf  Co.  v.  Martin,  149. 

3.  APPEAL — Admission  of  Improper  Evidence,  When  Deemed 
Prejudicial. — Where  the  complaint  does  not  specify  the  amount  of 
damages  suffered  from  any  of  several  grounds  of  recovery,  and  the 
verdict  and  judgment  is  for  a  lump  sum,  and  the  appellate  court  has 
no  means  of  knowing  what  influenced  the  verdict,  the  judgment  will 
be  reversed  if  evidence  was  admitted  over  objection  in  support  of  any 
ground  on  which  the  plaintiff  had  no  right  to  recover.  (Colo.) 
Howe  V.  Frith,  79. 

4.  APPEAL. — Assignments  not  Argued  in  tlie  Brief  of  the  appel- 
lant will  be  treated  as  waived.  (Ala.)  Birmingham  etc.  Co.  v.  Lau- 
drum,  25. 

5.  APPEAL. — In  the  Absence  of  a  Bill  of  Exceptions,  it  cannot 
be  decided  whether  the  defendant  had  the  benefit  under  the  general 
issue  of  matter  sjiecially  pleaded,  to  which  a  demurrer  was  erroneously 
sustained.      (Ala.)      Birmingham  etc.  Co.  v.  MeDonough,  IS. 

6.  APPEAL — Facts  Dehors  Record. — A  Case  must  be  Determined 
in  a  court  of  review  upon  the  record  made  in  the  trial  court,  and 
facts  dehors  the  record,  only  brought  to  the  attention  of  the  court 
by  the  statement  of  counsel  in  their  briefs,  cannot  be  considered. 
(111.)     E.  Haas  Electric   etc.   Co.  v.  Springfield  etc.  Co.,  297. 

7.  APPEAL  AND  ERROR — Errors  not  Substantially  Prejudicial. 
It  must  appear  that  the  denial  of  a  request  upon  the  trial  court  to 
state  findings  of  fact  and  conclusions  of  law  separately  has  prejudice<i 
the  substantial  rights  of  the  party  making  the  re(juest  before  a  judg- 
ment will  be  reversed  because  of  such  denial.  (Kan.)  Eble  v.  State, 
412. 

8.  APPEAL  AND  ERROR.— Prejudice  will  not  be  presumed,  and 
where  both  competent  and  incompetent  evidence  is  admitted,  the  fin.i- 
ings  of  the  court  will  be  sustained  if  there  is  suflicient  competent  evi- 
dence  to   sustain  them,   where   there   is   nothing  to   indicate   that   any 
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improper  evidence  was  considered  by  the  court  when  it  finally  summed 
up  the  case.     (Kan.)     National  Bank  of  Holtou   v.  Duff,  417. 

9.  APPEAL. — The  Theory  Accorded  to  a  Pleading  in  a  Lower 
Court  must  be  adhered  to  on  appeal.     (lud.)      IStudabaker  v.  Faylor, 

10.  APPEAL. — The  Court  will  not  Reverse  a  Judgment  under  re- 
view because  of  au  alleged  error  involving  judicial  action  tlitreiu 
unless  such  action  was  invoked  upon  the  ground  relied  on,  wliich  was 
distinctly  and  plainly  made  known  to  the  court  below.  (N.  J.  L.) 
Bell  v.  Mccum,  809. 

11.  APPEAL  AND  ERROR — Practice.— Facts  Founded  upon  Re- 
quest, whether  incorporated  in  the  decision  projjcr  or  not,  are  for 
the  consideration  of  the  appellate  courts,  to  enable  them,  in  review- 
ing a  case,  to  apply  the  proper  principles  of  law.  (N.  Y.)  Elter- 
man  v.  Hynian,  802. 

12.  APPEAL  AND  ERROR— Inconsistent  Findings.— Where  the 
findings  are  so  inconsistent  tliat  it  is  iinpussible  to  iiarnionize  them, 
tiie  appellate  court  must  accept  the  facts  most  favorable  to  the  ap- 
pellant, and  he  is  entitled  to  rely  upon  them  in  aid  of  his  exceptions. 
(N.    Y.)     Elternian  v.  Hyman,  802. 

Law  of  Case. 

13.  LAW  OF  CASE — Questions  not  Adjudicated. — The  rule  known 
as  "the  law  of  the  case,"  while  as  conclusive  as  former  adjudication, 
as  to  all  matters  within  its  scope,  cannot  be  invoked,  except  as  to 
such  questions  as  have  been  actually  considered  and  determined  on 
the  first  appeal.  In  the  application  of  this  rule  courts  will  take 
cognizance  of  such  points  only  as  affirmatively  appear  in  the  last 
to  have  been  decided  in  the  former  appeal.  (Ind.)  Alerding  v.  Alli- 
son, 303. 

14.  LAW  OF  CASE — Questions  of  Law  and  Fact. — The  "law  of  the 
case"  rule  has  reference  to  questions  of  law,  and  not  to  questions  of 
fact.  The  term  means  nothing  more  or  less  than  the  application  of 
that  line  or  rule  of  decisiun  which  courts  have,  from  time  iniine- 
morial,  ap])licd  to  like  pleadings,  or  like  facts,  or  sets  of  fact.  (Ind.) 
Alerding  v.  Allison,  363. 

15.  LAW  OF  CASE — Amendment  to  Pleading  or  to  Evidence. — 
The  mere  addition  of  new  matter  to  a  pleading,  or  to  the  body  of 
the  evidence,  is  not  sufficient  to  avoid  "the  law  of  the  case"  rule. 
Amendments  to  a  pleading  that  only  amplif\',  explain  or  limit  the 
facts  already  pleaded,  or  ailditioual  evidence  wliich  is  merely  cumula- 
tive to  evidence  of  the  same  class  given  on  the  first  apj)eal,  will  not 
carry  the  question  outside  of  the  operation  of  the  rule.  Tiie  amend- 
ment to  tlie  pleading  or  to  the  evidence  must,  successfully  to  escape 
the  rule,  carry  into  the  case  presented  on  the  subsequent  appeal  a 
new  and  substantive  fact.      (Ind.)      Alerding  v.  Allison,  303. 

16.  LAW  OF  CASE— When  not  Applicable. — A  decision  by  the  ap- 
pellate court  on  a  claim  against  the  estate  of  a  decedent  for  per- 
sonal services,  where  the  defenses  were  payment  and  the  statute  of 
liniitatioiis,  is  not  the  law  of  the  case  on  a  second  api'eal  where  an 
estopjiel  is  relied  upon  by  the  ilefendant  and  its  avoidance  by  the 
claimant.      (Ind.)      Alerding  v.  Allison,  303. 

ARSON. 
ARSON  —  Uncompleted    and    Unoccupied    Dwelling-house.  —  A 

structure  intended  for  a  dwelling-hous'',  whicli  is  not  yet  cpiiiMleted 
and  has  never  been  occupied,  is  not  a  ilwi  I'.i  iig-liiiuse  within  the  mean- 
ing of  the  law  of  arson.     (Ala.)     Uavis  v.  tjtate,  17. 


1116  Index. 

assessments. 

See  Constitutional  Law,  4. 

ASSUMPTION  OF  MORTGAGE. 

See  Vendor  and  Vendee,  7-9. 

ATTORNEY  AND  CLIENT. 

1.  ATTORNEY  FEE. — The  Ancient  Rule  Forbidding  "Muzzling 
the  Ox  that  Treadeth  cut  the  Com"  is  applicable  to  attorneys  and 
their  fees.     (Mo.)     Donaldson  v.  Allen,  601. 

2.  ATTORNEY  FEES— Custom  of  Allowing.— The  fact  that  it 
has  long  been  the  uniform  custom  of  courts  to  allow  the  plaintiff 
attorney  fees  as  costs  in  cases  of  equitable  partition  is  persuasive  of 
what  the  law  is  in  that  respect.     (Mo.)     Donaldson   v.  Allen,  601. 

3.  ATTORNEY — Fee  Regarded  as  Honorarium. — Without  an  ex- 
press contract  to  pay  for  the  services  of  an  attorney  as  advocate,  a 
fee  paid  is  regarded  as  an  honorarium,  and  no  legal  liability  to  pay 
it  arises  from  the  rendition  of  services  alone.  (N.  J.  L.)  Bentley 
V.  Fidelity  and  Deposit  Co.,  837. 

4.  ATTORNEY — Right  to  Recover  for  Services. — The  services  of 
an  attorney  as  an  advocate  in  this  state,  when  such  services  are 
either  requested  or  accepted  by  a  client,  are  presumed  to  be  gratui- 
tous, unless  there  is  an  express  contract  to  pay  a  specific  amount  fot' 
such  services.      (N.  J.  L.)     Bentley  v.  Fidelity  and  Deposit  Co.,  837. 

5.  ATTORNEY — Authority  to  Employ  Other  Counsel. — The  mere 
fact  of  employment  of  an  attorney  by  a  client  does  not  empower  such 
attorney  to  contract  witli  another  attorney  that  the  client  shall  pay 
the  latter  for  his  services  as  counsel.  (N.  J.  L.)  Bentley  v.  Fidelity 
and  Deposit  Co.,  837. 

6.  ATTORNEY  AT  LAW,  Knowledge  of,  When  not  Imputed  to 
His  Client. — An  attorney  at  law  whose  employment  is  continuous  in 
no  other  sense  than  that  he  is  employed  to  render  such  services  as 
his  clients  may  at  any  time  need  does  not  occupy  such  a  relation  to 
them  that  they  are  charged  with  knowledge  of  the  dissolution  of  a 
partnership,  when  such  knowledge  is  not  gained  in  relation  to  any 
business  with  which  such  attorney  was  employed  for  such  clients. 
(Mass.)     Vietor  v.  Spalding,  472. 

See  Judicial  Sales,  1;  Mechanics'  Liens,  11;  Partition,  4,  5;  Trial,  4. 

Note. 

Attorneys  at  Law,  compensation,  action  for  in  the  United  States,  844- 
S55. 

compensation,  denial  of  right  to  by  the  English  law,  843.  844. 

compensation,  English    rule    respecting,    to    what    extent    followed 
in  the  United  States,  849-855. 

compensation,  history  of  the  rule  denying  the  right  to,  841. 

comjiensation,  express    jiromise    to    pay,    whether    enforceable    bv 
action,  841,  844,  854. 

compensation,   usage   of  the   community   controls   the   right   of   re- 
covery,  847,   849. 

compensation,    whether    recoverable    for    services    in    the    Ent^lish 
colonies,  849. 

express  contract  for  compensation,  whether  enforceable  by  action, 
841,  84-1,  855. 

AUTOMOBILES. 

See  Highways,  10-12. 
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BAQOAOE. 

See  Carriers,  19. 

BENEFIT  SOCIETIES. 

1.  BENEFIT  SOCIETY— Limitation  of  Actions.— Where  the  bene- 
ficiary (lies  before  the  insured,  the  necessity  for  evidence  of  the  by- 
laws of  tlie  association  to  show  to  whom  payment  should  be  made 
does  not  make  the  certificate  an  oral  contract  within  the  meaning  of 
the  statute  of  limitations.      (111.)     Jones  v.  Knights  of  Honor,  277. 

2.  BENEFIT  SOCIETY — Parties  in  Action  on  Certificate.— Upon 
the  death  of  some  of  the  beneficiaries  named  in  an  insurance  certifi- 
cate, the  survivors  may  bring  an  action  on  the  certificate  without 
joining  the  administrators  of  the  deceased  beneficiaries.  (111.)  Jones 
V.  Knights  of  Honor,  277. 

3.  BENEFIT  SOCIETY — Waiver  of  Dues  by  Subordinate  Lodge.— 
A  subordinate  lodge  of  a  benofit  society  is  the  agent  of  tlie  suinoine 
lodge,  and  may  waive  forfeitures  or  suspensions  for  a  failure 
promptly  to  pay  dues  and  assessments.  (111.)  Jones  v.  Knights  of 
ilouor,  277. 

4.  BENEFIT  SOCIETY. — Upon  an  Appeal  in  an  Action  on  a 
Benefit  Certificate,  tlie  defendant  cannot  question  the  competency  of 
proof  of  a  waiver  by  it  of  prompt  payment  of  the  last  assessment 
where  that  was  the  sole  issue  which  it  submitted  to  the  jury. 
(111.)     Jones  V.  Knights  of  Honor,  277. 

5.  BENEFIT  SOCIETY — Severance  of  Menabership.— The  fact 
that  a  member  of  a  benefit  society,  after  the  death  of  his  beneficiary, 
attemj)ts  to  have  the  certificate  made  payable  to  a  creditor,  which 
he  is  informed  cannot  be  done  under  the  laws  of  the  society,  docs 
not  tend  to  ])rove  that  he  dropped  his  membership.  (111.)  Jones  v. 
Knights  of  Honor,  277. 

6.  BENEFIT  SOCIETY — Evidence  Against  Forfeiture. — Evidence 
that  a  check  for  an  overdue  assessment  was  sent  to  a  benefit  society 
after  the  death  of  the  member,  which  was  subsequently  returned 
after  the  society  learned  of  the  death,  is  admissible  to  show  that 
the  society,  at  that  time,  did  not  regard  the  certificate  as  having 
been  forfeited.     (lU.j     Jones  v.  Knights  of  Honor,  277. 

BILLS  AND  NOTES. 

1.  NEGOTIABLE  PAPER  Delivered  with  Unfilled  Blanks.— The 
delivery  of  a  writing  containing  blanks  evidently  intended  to  be 
filled  creates  an  implied  authority  to  the  receiver  to  complete  the 
instrument,  especially  if  it  is  negotiable  paper.  (Mont.)  State  v. 
I^litton,  7A2. 

2.  NEGOTIABLE  INSTRUMENTS — Effect  of  Indorsements  upon 
When  Delivered. — A  memorandum  written  on  the  back  or  a  piouiis- 
sory  iiiirc  at  the  time  of  execution  which  limits  its  consideration, 
affects  its  operation,  and  was  intended  to  be  a  part  of  the  contract, 
must  be  regarded  as  a  substantive  part  of  the  uoto.  (Kan.)  Kurth 
V.   Faniu'is'   etc.   Bank,   42S. 

3.  PLEADING — Verified  Denial  of  the  Execution  of  a  Promissory 
Nc:e  Puts  in  Issue  the  Indorsements  Thereon  and  the  Alleged  Altera- 
tions.—  A  verified  denial  of  the  execution  of  a  piomissoiy  jiote  is 
sufiicient  to  put  in  issue  the  execution  as  well  as  alterations  of 
indorsements  of  credits  written  on  tiie  back  of  the  note  contemporane- 
(U'.siy  with  its  execution  and  before  its  delivery.  (Kan.j  Kurth  v. 
rarnur^'   etc.   Bank.   -12S. 

4.  NEGOTIABLE  INSTRUMENTS— Indorsers.  Defenses  Winch 
may   not  Make. — A   surety    or   indurser,    when    sued    upon    a    contract, 
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rannot  avail  himself  of  an  independent  cause  of  action  existing  in 
favor  of  bis  principal  as  a  defense  or  counterclaim.  It  is  solely  for 
the  principal  to  determine  whether  he  will  use  such  cause  or  defense. 
(N.  y.)     Liliott  V.  Brady,  898. 

5.  NEGOTIABLE  INSTRUMENTS— Indorsers'  Defense  that  the 
Principal  was  Obtained  by  Fraud. — In  an  action  against  indorsers  of 
a  negotiable  instrument  they  cannot  make  the  defense  that  their  prin- 
cipal was  induced  to  enter  into  the  contract  by  fraud,  he  not  having 
complained  of  such  fraud  nor  sought  any  relief  because  thereof. 
(N.  Y.)      Elliott  V.  Brady,  898. 

6.  negotiable;  INSTRUMENTS,  Indorsements  Given  in  Re- 
newal of. — If  negotiable  instruments  are  executed,  and,  after  knowl- 
edge of  certain  alleged  frauds  coming  to  the  indorsers,  they  execute 
otlier  indorsements  given  as  renewals,  they  thereby  affirm  the  con- 
tract and  waive  any  defense  they  may  have  resting  on  such  fraud. 
(N.  y.)     Elliott  V.  Brady,  898. 

BOUNDARIES. 

1.  DEEDS — Boundaries,  Modes  of  Establishing  Dispute — Acquies- 
cence and  Its  Duration. — An  unascertained  or  disputed  boundary  line 
between  coterminous  proprietors  may  be  established,  (1)  by  oral  agree- 
ment, if  the  agreement  be  accompanied  by  actual  possession  to  the 
agreed  line,  or  is  otherwise  duly  executed;  or  (2)  by  acquiescence  for 
seven  years  by  the  acts  or  declarations  of  the  owners  of  adjoining 
land,  as  provided  in  the  Civil  Code,  section  3247.  (a)  If  the  line  be 
established  by  oral  agreement  and  possession  be  hold  to  it,  it  is  not 
necessary  to  the  validity  of  such  agreement  that  tlie  possession  con- 
tinue for  twenty  years,  (b)  In  order  that  a  line  may  be  established 
by  acquiescence  for  seven  years  by  the  acts  or  declarations  of  the 
owners  of  adjoining  land,  it  is  not  essential  that  the  acquiescence  be 
manifested  by  a  conventional  agreement.  (,Ga.)  Osteen  v.  Wynn, 
212. 

2.  STATUTE  OF  FRAUDS — Boundaries. — A  parol  agreement  be 
tween  adjoining  land  owners  to  fix  their  boundary  line  is  not  within 
the  statute  of  frauds.      (Ga.)     Osteen  v.  Wynn,  212. 

3.  DEEDS — Boundaries — Oral  Agreement  Establishing — Necessity 
for  Possession  Under. — A  line  is  not  fixed  or  located  by  an  oral  agrce- 
niciit  unless  actual  possession  is  had  up  to  the  line,  or  something  is 
done  to  execute  the  agreement  in  the  direction  of  physical  identifica- 
tion.     (Ga.)      Osteen  v.  Wynn,  212. 

4.  DEEDS — Boundaries,  Agreements  Establishing,  Effect  of  on 
Grantees. — When  a  line  has  been  located  by  an  executed  parol  agree- 
ment between  the  coterminous  proprietors,  or  established  by  seven 
years'  acquiescence  as  provided  by  the  Civil  Code,  section  3247,  the 
line  thus  located  and  established  is  binding  on  the  grantees  of  the  co- 
terminous proprietors.      (Ga.)     Osteen  v.   Wynn,  212. 

BOYCOTTS. 

See  Strikes  and  Boycotts. 

BROKERS. 
1.  BROKERAGE  CONTRACT — Agreement  to  Divide  Commission 
with  Subagent. — ]n  an  action  by  one  who  iissisted  brokers  in  the  sale 
of  real  estate,  a  complaint  which  alleged  tliat  defendants  enij)loyed 
plaintiff  to  assist  in  making  a  sale  of  the  proyierty  and  promised  to 
pay  him  as  compensation  for  his  services  one-!,nlf  of  tlie  commission 
or  brokerage,  is  supported  by  evidence  that  the  defendants  agreed  to- 
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"divide"  the  commissions  with  plaintiff.  (Colo.)  Graves  v.  White, 
106. 

2.  BROKERAGE  CONTRACT — Deduction  of  Expenses  of  Sale. — 
In  an  action  by  one  wlio  assisted  brokers  in  inakinj^  a  sale  of  real 
estate  for  one-lialf  of  the  commissions  received  by  them,  the  defend- 
ants are  not  prejudiced  by  the  jury  deducting  the  expenses  incurred 
by  defendants  before  dividing  the  remainder  between  the  parties. 
(Colo.)     Graves  v.  White,  106. 

BURGLARY. 

BURGLARY — Storehouse. — A  vat  six  or  eight  feet  deep  and 
six  feet  in  diameter,  constructed  of  heavy  oak  timbers,  which  is 
partly  sunk  in  the  ground,  having  a  hinged  cover  secured  in  place 
by  a  lock,  and  which  is  used  for  storing  hides,  awaiting  sale,  is  a 
••ptoreliouse,"  within  the  meaning  of  that  word,  as  used  in  section 
48  of  the  Criminal  Code.     (Neb.)     Steele  v.  State,  741. 

CARRIERS. 

Of  Passengers. 

1.  CARRIER  OF  PASSENGERS— Right  to  Make  Regulations.— A 

carrier  of  passengers  has  a  right  to  make  reasonable  rules  and  regula- 
tions for  the  conchu't  of  its  business,  and  the  reasonablennss  of  a 
given  rule  is  a  question  of  law  for  the  court.  (Ala.)  Birmingham 
etc.  Co.  v.  McDonough,  18. 

2.  CARRIER  OF  PASSENGERS— Unreasonable  Enforcement  of 
Rule. — A  carrier  is  responsible  for  an  unjust  application  of  a  rriisoii- 
able  rule,  or  for  enforcing  it  with  undue  severity.  (Ala.)  Birming- 
ham etc.  Co.  v.  McDonough,  18. 

3.  CARRIER  OF  PASSENGERS.— Wliere  a  Rule  of  a  Carrier  is 
Relied  on  as  a  defense  in  an  action  for  ejecting  a  ])rt';s(iii,n'r,  it  must 
be  broujjht  forward  by  a  special  plea.  (Ala.)  Birmingham  etc.  Co. 
V.  McDonough.   IS. 

4.  CARRIERS  OF  PASSENGERS— Tickets,  Effect  of.— The  usual 
rule  is  that  a  passenger  who  aece[)ts  a  ticket  on  wliii-h  the  contract  of 
transpoitat  ion  is  [.rinteil  is  bound  by  its  terms,  whether  he  reads  it 
or  not.      (Mass.)      French   v.  Merchants'  etc.  Co.,  50(j. 

5.  CARRIER  OF  PASSENGERS— Ticket,  Inability  to  Read  Con- 
ditions of. — A  passenger  who  accepts  a  ticket,  containing  nearly  two 
])ages  of  printed  conditions,  is  liound  thereby,  notwithstanding  his 
inaliility  to  read  it  because  of  his  defective  eyesiglit.  In  suv'h 
circumstances  it  is  his  duty  to  ha\c  the  ticket  read  to  iiim.  (Mass.) 
French   v.   Merchants'  etc.  Co..  .")0(!. 

6.  CARRIER  OF  PASSENGERS— Construction  of  Ticket  Exempt- 
ing from  Liability — Negligence. — If  the  provisions  of  a  printed  ticket 
}>urjiort  to  exempt  the  carrier  from  liability  generally,  it  must  be  con- 
strued as  exemi)ting  it  only  in  the  absence  of  its  uegligcace.  (Mass.) 
French  v.   ^Icrchants'  etc.   Co.,  506. 

7.  CARRIERS — Wanton  Negligence  in  Running  Car. — To  run  a 
car  into  a  station  at  a  rajiid  rate  of  specMl  when  anothi  r  car  on  an 
adjoining  track  is  about  to  ilischarge  pnssengers  will  su!i|iort  a  char;;e 
of  wantonness.      (Ala.)      Birmingham   etc.   Co.   v.   Lanilinm.   1~). 

8.  CARRIERS. — A  Passenger  may  Alight  from  a  Slowly  Mo\'ins 
Street-car  without  being  cliargeable  witii  negligence.  (_.\la.)  Bir- 
mingham etc.  Co.  V.  Landrum,   25. 

8a.     RAILROADS — Pastengers  Alighting  While  Car  is'in  Motion.— 

An  instruction  that  if  a  [Kis>c!:gi  r  nligiiis  iii.ni  ;i  car  li.  t'ore  it  rea.-ins 
the   station,   and   wliile    in    nuitli'U,   he   cannot    recover   for   ii;iui'iis   sus- 
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taincd,  is  improper,  since  under  such  a  rule  he  could  not  recover  for 
injuries  if  he  alijfhted  just  before  the  car  stopped  and  while  it  was 
moving   very   slowly.     (Ala.)     Birmingham   etc,   Co,   v.  Landrum,   25. 

Of  Passengers  on  Street  Baihvay. 

9.  STREET  EAILWAYS — Risks  Taken  by  a  Passenser.— A  pas- 
senger going  on  the  platform  to  get  ofif  a  car  approaching  a  stopping 
place,  where  he  has  signaled  the  conductor  that  he  wishes  to  alight, 
takes  the  risks  of  all  accidents  not  arising  from  negligence  on  the 
part  of  the  railway  company.  (Mass.)  McCann  v.  Boston  El.  Ry. 
Co.,  509. 

10.  STREET  RAILWAYS— Negligence— Sudden  Starting  of  Car,— 
The  sudden  starting  of  an  electric  street  railway  car  after  it  has 
apparently  begun  to  slow  down  for  the  nurpose  of  stopping  does 
not  warrant  the  finding  of  negligence.  (Mass.)  McCann  v.  Boston 
El.  Ry.  Co.,  509. 

11.  STREET  RAILWAYS,  Negligence  in  the  Sudden  Starting  of 
a  Car,  How  must  be  Made  Out. — To  make  out  a  case  of  negligence 
on  the  part  of  a  street  railway  company  when  its  electric  passenger- 
car  starts  up  suddenly  after  apparently  slowing  down  for  a  stop- 
ping, the  plaintiff  must  introduce  evidence  tending  to  show  that  the 
jerk  was  due  to  a  defect  in  the  track  or  to  negligence  in  operating 
the  car.     (Mass.)     McCann  v.  Boston  El.  Ry.  Co.,  509. 

12.  STREET  xtAILWAY— Changing  Cars  by  Passenger.— Where  a 
street  railwaj'  company  operates  two  cars,  a  motor  and  a  trailer,  as 
one  train,  with  a  conductor  on  each  car,  it  may  adopt  a  rule  forbid- 
ding a  passenger  who  has  paid  fare  on  one  of  the  cars  from  passing 
to  the  other  unless  he  pays  an  additional  fare,  (Ala.)  Birmingham 
etc.  Co.  V.  McDonough,  18. 

13.  STREET  RAILWAY— Passenger's  Right  to  Change  Cars.— 
Where  a  passenger  is  ejected  from  a  car  under  a  rule  of  the  company 
prohiljiting  a  person  who  has  paid  fare  on  one  car  from  passing  to 
another  on  the  same  train  without  paying  an  additional  fare,  a  plea 
in  tlie  answer  is  not  objectionable  in  that  it  does  not  show  that  rea- 
sonable accommodations  were  furnished  the  plaintiff  on  the  car 
on  which  he  paid  fare.  Such  matter  is  for  replication,  if  at  all  avail- 
able.     (Ala.)      Birmingham   etc.   Co.   v.   McDonough.   18. 

14.  STREET  RAILWAY — Passenger's  Want  of  Knowledge  of  Rule. 
A  rule  of  a  street-car  company  that  a  passenger  cannot  change  from 
one  car  to  another  on  the  same  train  without  paying  an  additional 
fare  is  enforceable  against  one  who  had  no  knowledge  thereof  when 
he  boarded  the  car,  if  he  is  advised  of  the  rule  before  he  is  ejected 
and  may  then  return  to  the  car  on  which  he  has  paid  fare.  (Ala.) 
Birmingham  etc.  Co.  v.  McDonough,  18. 

15.  STREET  RAILWAYS — Negligence — Question  for  the  Jury.— 
Wlietiier  or  not  one  is  guilty  of  negiiyonce  in  alighting  from,  or  jump- 
ing off  of.  a  moving  car  or  train  is  ordinarily  a  question  for  the  jury. 
(Neb.)     Kruger  v.  Omaha  etc.  Ry.  Co.,  786. 

16.  STREET  RAILWAYS,  Duty  of  to  Passenger  in  a  Frightened  or 
Frenzied  Condition. — W'lien  a  passenger,  a  girl  under  fourteen  years  of 
age,  un.accustonied  to  riding  upon  s;r  ■;  ; -(^;irs,  becomes  frightened  and 
frenzied  by  the  negligence  of  the  defendant's  servants  in  carrying 
pufh  passenger  past  her  known  destination,  and  the  conductor  knows, 
or  i\v  the  exercise  of  due  care  and  diligence  under  the  circumstances 
should  ki:o\v,  of  such  passenger's  frightened  and  frenzied  condition, 
and  tlint  she  is  about  to  leave  the  nio\'ing  ear,  it  is  his  duty  to  exercise 
the  liighest  degree  of  care  possible  under  the  circumstances  to  prevent 
sueli  passenger  from  alighting  from  the  moving  car.  Chicago  etc.  T?. 
Cij.  V.  ^lartolle,  65  Neb.  540,  91  N.  W.  364,  examined  and  distinguished. 
('N(b.)      Krtigor  v.  Omaha  etc.  Ey.  Co.,  786. 
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17.  STREET  RAILWAYS,  LiabUIty  of  for  Negligence  Toward 
Prlghtened  Passengers. — In  such  a  case,  if  the  conductor  fails  to  ey:er- 
cise  the  degree  of  care  required  of  him,  and  the  passenger  in  conse- 
quence of  such  failure  receives  injuries  while  alighting  from  the 
moving  car,  the  street  railway  company  is  liable  in  damages  for  tha 
resulting  injuries.     (Neb.)     Krugcr  v.  Omaha  etc.  Ry.  Co.,  786. 

18.  STREET  ivAiLWAYS— Negligence,  Contaributory — Exoneration 
of  by. — An  instruction  wliich  permits  plaintiff  to  recover,  though  guilty 
of  contributory  negligence  in  stejtping  from  a  moving  crir  when  she 
knew  and  realized  the  danger  of  doing  so,  is  erroneous  and  prejudicial. 
(Neb.)     Kruger  v.  Omaha  etc.  Ky.  Co.,  786. 

Of  Baggage. 

19.  CARRIERS — Baggage,  Loss  of  by  Fire,  When  not  the  Proxi- 
mate Result  of  Negligence. — In  an  action  against  a  carrier  of  pas- 
sengers to  recover  for  a  trunk  which,  through  the  negligence  of  the 
carrier,  was  delayed  in  transportation,  and,  pending  the  delay,  was 
destroyed  by  fire,  such  destruction  is  not  the  natural  and  proper 
consequence  of  tlic  fire,  and  the  carrier  is  not  liable  for  the  loss, 
where  the  ticket  issued  to  the  passenger  purported  to  exempt  it 
from  liability  for  damage  by  fire.  (Mass.)  French  v.  Merchants' 
etc.  Co.,  506. 

Free  Pass  to  Shipper. 

20.  CONSTITUTIONALITY  OF  STATUTE  Giving  Shipper  Free 
Transportation. — A  statute  imposing  on  railroad  coinjjanics  the  obliga- 
tion to  furnish  shippers  of  livestock  free  transportation  to  the  point 
of  destination  and  return  is,  to  the  extent  of  free  return  transporta- 
tion, in  violation  of  t!ie  fourteenth  amendment,  and  therefore  void. 
(Mo.)     George  v.  Chicago   etc.  Ey.  Co.,  690. 

Of  Goods. 

21.  A  COMMON  CARRIER  is  Bound  to  Serve  the  Public  Indiffer- 
ently. (Ga.)  Ocean  Steamship  Co.  v.  Savannah  Locomotive  etc. 
Co.,   265. 

22.  CARRIERS,  Duty  of,  to  Accept  Goods  When  OfTered. — If  a  car- 
rier is  under  obligation  to  accejit  goods  for  carriage,  and  there  is  roam 
for  them  in  his  vehicle,  the  time  for  acceptance  is  when  the  goods  are 
burdened.  (Ga.)  Ocean  Steamship  (,'o.  v.  Savannah  Locomotive  etc. 
Co.,  265. 

23.  CARRIERS — Right  to  have  Goods  Transported  in  the  Order 
Tendered. — Tlie  common-law  obligation  of  a  carrier  by  sea  is  to  re- 
ceive goods  which  it  is  able  and  accustomed  to  carry,  in  the  order  of 
their  tender,  without  preference  to  any  shipper.  (Ga.)  Ocean  Steam- 
ship Co.  V.  Savannah  Locomotive  etc.  Co.,  265. 

24.  CARRIERS,  When  may  Refuse  to  Receive  Goods  for  Trans- 
portation.— At  common  law  a  carrier's  duty  to  carry  was  liniitcil  to  its 
facilities  for  transportation.  A  navigation  company,  wliost^  charter 
confers  no  ]>ower  of  eminent  domain  nor  imposes  any  public  ii'.Uics,  is 
not  to  be  classed  as  a  public  or  quasi-public  institution,  and  is  not 
bound  to  provide  sufTicient  facilities  to  carry  all  goods  which  may  be 
offered  to  it.  It  may  decline  to  receive  goods  for  traii'^poitation  in 
excess  of  its  carriage  capacity.  (Ga.)  (Jccan  Steamship  Co.  v.  Sa- 
vannah Locomotive  etc.  Co.,  265. 

25.  CARRIERS— Eight  of  to  Select  Class  of  Goods  He  may  CaiTy. 
A  carrier,  not  a  public  institution,  may  select  the  charac'-r  of  thr> 
goods  it  proposes  to  carry,  or  discontiTine  to  carry  a  parti, Mi'.ir  >-^-^'u- 
modity.  (Ga.)  Oceau  Steamship  (  o.  v.  Savannah  Locuuiolive  etc. 
Co.,  265. 
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26.  CARRIER,  Right  of,  to  Reject  Some  Goods  and  Carry  Others. — 
A  common  carrier  by  sea  canrot  lawfully  reject  some  goods  wliifh 
it  professes  to  carry,  and  afterward  receive  and  transport  other  goods, 
where  at  the  time  of  the  tender  there  is  room  in  the  vessel  for  the 
rejected  goods,  and  the  safety  of  the  vessel  will  in  no  wise  be  im- 
periled. (Ga.)  Ocean  Steamship  Co.  v.  Savannah  Locomotive  etc. 
Co.,  265. 

27.  CARRIERS — Booking  of  Freight,  Discrimination  Due  to. — The 
carrier's  common-law  obligation  of  indifferently  serving  the  public  in 
the  receipt  and  transportation  of  goods  does  not  inhibit  a  carrier  by 
sea  from  making  "bookings"  of  freight — that  is,  from  making  specific 
arrangements  for  the  transportation  of  goods  by  a  particular  vessel, 
in  advance  of  its  sailing  day,  provided  this  privilege  is  indifferently 
extended  to  all  patrons,  or  if  the  grant  of  this  privilege  to  shippers  of 
one  commodity  does  not  interfere  with  the  carrier's  discharge  of  duty 
to  the  shippers  of  other  commodities  with  respect  to  the  receipt  and 
transportation  of  their  goods.  The  same  rules  which  govern  a  carrier 
by  sea  in  the  reception  of  goods  for  transportation  apply  to  the  car- 
rier's engngements  to  transport  by  a  particular  vessel,  or  within  a  spec- 
ified limit  of  time.  (Ga.)  Ocean  Steamship  Co.  v.  Savannah  Loco- 
motive etc.  Co..  2fi.5. 

28.  CARRIERS — Discrimination,  Dependent  on  Place  of  Shipment 
or  Destination. — The  duty  of  a  carrier  to  accept  goods  in  the  order  of 
their  tender  cannot  be  affected  by  the  place  where  the  shipment  orig- 
inates, nor  by  the  ultimate  destination  of  the  goods.  (Ga.)  Ocean 
Stenmsbip  Co.  v.   Savannah   Locomotive  etc.   Co..   265. 

29.  CARRIERS,  Right  of,  to  Discriminate  Between  Different  Classes 
of  Freight. — The  great  value  of  the  cotton  crop  and  the  im]ii)rtance  of 
its  prompt  transportation  gives  that  product  no  imperial  rights  over 
other  products  of  tlie  state,  and  hence  does  not  justify  a  carrier  in  re- 
fusing to  ship  lumber  in  order  that  it  may  be  enabled  to  ship  cotton. 
(Ga.)      Ocean  Steamship   Co.  v.  Savannah  Locomotive  etc.  Co.,  265. 

30.  CARRIERS — Iniunction  to  Prevent  Discrimination. — There 
was  evidence  autlioriziug  a  finding  that  the  defendant  discriminated 
against  the  plaintiff  in  the  reception  and  transportation  of  lumber 
tendered  for  shipment,  and  the  court  did  not  abuse  his  discretion  in 
granting  an  ad  interim  injunction.  (Ga*)  Ocean  Steamship  Co.  v. 
Savannah   Locomotive   etc.   Co.,   265. 

31.  CARRIERS — Tariff  Rates. — A  Recital  in  a  Shipping  Contract 

that  the  price  charged  is  "at  the  rate  of  tariff  per  ewt.." 

means  that  the  price  charged  is  the  full  tariff  rate,  notwitiistanding 
another  recital  that  it  is  "less  than  the  rate  charged  for  shipments 
transported  at  carrier's  risk."  (Mo.)  George  v.  Chicago  etc.  Rv. 
Co..  090. 

32.  CARRIER — Limitation  of  Liability — Want  of  Consideration. — 
A  stipulation  in  a  shipping  coritract  tiiat  tlie  carrier  is  not  liable  for 
delay  or  loss  unless  notice  tliereof  is  given  within  a  certain  time  is 
void,  though  signed  by  the  shipjier,  if  not  b;ised  on  a  reduced  rate  or 
other  consideration.     (Mo.)      George  v.  Chicago  etc.  Ey.  Co.,   690. 

CHATTEL  MORTGAGES. 

In  Gcnrrnl. 

1.  CHATTEL  MORTGAGES— Substantial  Compliance  with  Stat- 
ute.— Instruments  so  eomiuun  in  the  ctiurse  of  iiaiisactions  by  the 
laity  as  eliattel  mortgages  siiould  be  sustained  wiienever  there  is  an 
houf'st  and  sul)stantial  comnliance  witli  the  statute  in  executing  them. 
Criticism  directed  to  matters  df  artifii'f  r;ither  than  to  tho«e  of  sub- 
stance ought  not  to  prevail.  (X.  J.  L.)  American  Soda  Fountain 
Co.  V.  Stolzciibach,  822. 
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2.  CHATTEL  MORTGAGE,  Effect  of  Against  Attaching  Creditors. 
An  attaching  creditor  may  acquire  greater  and  better  rights  to  mort- 
gaged personal  property  belonging  to  his  debtor  than  the  debtor  him- 
self could  claim  at  the  time  the  attachment  is  levied.  (Kan.)  Holt 
V.   Lucas,  459. 

3.  A  CHATTEL  MORTGAGE  can  Operate  Only  on  property  hav- 
ing an  ac-tual  or  potential  existence  at  tiie  time  of  its  execution.  If 
it  is  not  in  existence,  the  mortgage  cannot  be  treated  as  valid  so  far 
as  third  persons  are  concerned.      (Kan.)      Holt   v.  Lucas,  4.')9. 

4.  CHATTEL  MORTGAGE— Sufficiency  of  Description.— A  cliat- 
tel  mortgage,  duly  executed  and  recorded,  stiitcd  the  place  of  resi- 
dence of  the  mortgagor  and  contained  the  following  description  in 
part  of  the  mortgaged  property:  "One  bay  horse,  6  years  old,  weight 
1,500;  one  bay  horse,  6  years  old,  weighs  1,500,  has  white  stripe  on 
face;  one  black  horse,  7  years  old,  weighs  1,.'500;  one  bay  horse.  8 
years  old,  weighs  1,5U0;  one  black  horse,  9  years  old,  weighs  1,500; 
one  dapple  gray  horse,  9  years  old,  weigiis  1,5U0."  The  prupi  ily  was 
described  as  being  in  possession  of  the  mortgagor,  but  the  place  of 
possession  was  not  specially  stated.  Held,  that  it  conclusively  ap- 
jieared  from  the  face  of  tlie  mortgage  that  the  descri])tiou  was  suf- 
iicieiit  to  enable  a  third  ]iarty,  iiided  by  inquiries  wliicli  the  instru- 
ment suggested,  to  identify  the  property.  (Minn.)  Barrett  v.  Mag- 
ner,  531. 

Affidavit  of  Consideration. 

5.  CHATTEL  MORTGAGE.— An  Affidavit  of  Consideration,  an- 
nexed to  a  cuattel  niorigage  securing  the  payim.. at  of  notes  given  as 
the  purchase  price  of  a  soda  fouuiain  aiijiaratus,  which  stales  that 
the  consideration  is  the  apparatus,  descriliing  it,  is  a  suli-taiitlal 
compliance  with  the  statute  (I'.iinphlet  Laws  1902,  ti.  487)  in  th's 
respect.      (N.  J.  L.)     American  Soda  Fountain  Co.  v.  Stolzenbach,  822. 

6.  CHATTEL  MORTGAGE— Affidavit  by  Corporation  of  Consider- 
ation.—  L'nder  the  "Act  coueerniiig  mortgages  on  ciiatlels  (liL'\  isit^ii 
of  1902),"  and  section  4  thereof  (Pamphlet  Laws  19u2.  p.  -IS?), 
where  a  corporation  is  the  holder  of  a  mortgage,  the  ailidavit  of 
consideration  nuvy  be  made  in  its  behalf  by  an  olTicer  theri'<if  acting 
under  the  authority  of  the  corporation  and  possessed  of  the  reipiisite 
knowledge  to  make  such  affidavit  as  the  law  prescribes.  Such  an 
affidavit  is,  in-legal  contenijilation,  the  affidavit  of  the  ruii.uraliou 
and  not  the  affidavit  of  an  agent  or  attorney.  (N.  J.  L.)  AniLriean 
Soda   Fountain    Co.   v.    Stolzenbach,   S22. 

7.  CHATTEL  MORTGAGE— Affidavit  of  Consideration  by  Cor- 
poration.— An  affidavit  of  consi<leration,  made  and  recited  to  be  made 
by  the  vice-president  of  the  corporate  holder  of  the  chattel  mortgage, 
was  therefore  the  affidavit  of  the  corporation,  and  valid  wiihuat 
allegation  of  specific  authority.  The  fact  appearing  tliat  the  affi.lavi'. 
was  made  by  such  officer  was  prima  facie  evidence  that  he  wi's  act- 
ing in  his  ]iroi>er  official  capacity  and  by  authority.  'I'lie  a'li^aiie'iis 
of  the  affidavit  were  sufficient  to  demonstrate  tliat  !;•■  ;>  .~-.i.-<,',l  the 
requisite  knowledge  to  make  the  affidavit.  (X.  J.  L.)  American 
Soda  Fountain  Co.  v.  Stolzenbach,  822. 

lne'\a.<:c  of  Aniwiils. 

8.  CHATTEL  MORTGAGE — Increase  of  Animals,  Wlien  Continues 
Subject  to. — A  chattel  mortgage  on  domestic  animais  wiiii-ii  in  terms 
ro\ers  the  increase  thereof,  and  whicli  is  excuted  diiriiin'  the  period 
(if  gestation  and  cluly  filed  for  record,  crent.'s  a  lii  n  ni-i.;  the  increase 
when  the  same  are  born,  which  will  continue  so  lono-  .i-  the  mortgage 
lasts,    not    only    as    beiweeu    liie    niiirtg;g'ir    and    nun  i -agce,    but    as 
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against  creditors  and  bona  fide  purchasers  of  the  mortgagor.  (Kan.) 
Holt  V.  Lucas,  459. 

9.  CHATTEL  MORTGAGES — Animals,  Increase  of  not  Conceived 

When  the  Mortgage  was  Executed. — A  mortgage  of  animals  and  their 
increase  does  not  include  increase  not  conceived  when  the  mortgage 
was    executed.     (Kau.)     Holt    v.    Lucas,    459. 

10.  CHATTEL  MORTGAGE— Burden  of  Proving  that  Property 
Falls  Within. — In  an  action  between  the  holder  of  such  a  chattel  mort- 
gage and  a  creditor  of  the  mortgagor  involving  the  right  to  the  pos- 
session of  the  increase,  the  burden  is  upon  the  mortgagee  to  establish 
that  such  increase  was  conceived  before  the  mortgage  was  given,  and 
was  therefore  in  actual  or  potential  existence.  (Kan.)  Holt  V. 
Lucas,  459. 

CIVIL  SERVICE  LAWS. 
See  Officers,  2-4. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

COLLATERAL  INHERITANCE  TAX. 

See  Taxation. 

COLOR  OF  TITLE. 

See  Adverse  Possession,  1. 

CONFLICT  OF  LAWS. 

See  Contracts,  4. 

CONSPIRACY. 

1.  CONSPIRACY  to  Do  Act  Which  is  Unlawful  if  Done  by  One 
Person  Only. — Au  act  perfectly  lawful  whtii  done  by  one  person 
does  not  become  criminal  when  done  by  two  or  more  acting  in  con- 
cert, on  the  theory  that  the  concerted  action  amounts  to  a  con- 
spiracy.    (Mont.)     Lindsay  &  Co.  v.  Montana  Fed.  of  Labor,  722. 

2.  A  CONSPIRACY  is  a  Combination  of  two  or  more  persons  by 
some  concerted  action  to  accomplish  a  criminal  or  unlawful  purpose, 
or  to  aceomiilish  a  purpose  not  in  itself  criminal  or  unlawful  by  crim- 
inal or  unlawful  means.  (Mont.)  Lindsay  &  Co,  v.  Montana  Fed.  of 
Labor,   722. 

CONSTITUTIONAL  LAW. 

1.  CONSTITUTIONAL  LAW.— "Propeity"  Means  that  Dominion 
or  indefinite  right  of  user  and  disi)Osition  which  one  may  luv>-fally 
exercise  over  particular  things  or  suV)jects,  and  generally  to  the  ex- 
clusion of  all  others.      (111.)      City  of  Ciiicago  v.  Wells,  282. 

2.  COKSTITUTIONAL  LAW. — "Property,"  in  Its  Broader  Sense, 
is  not  the  Physical  Thing  which  may  be  the  subject  of  ownership, 
but  is  the  right  of  dominion,  possession  and  power  of  disposition 
wliich  may  be  acquired  over  it.  (HI.)  City  of  Chicago  v.  Wells, 
2.^2. 

3.  CONSTITUTIONAL  LAW— Eight  of  Owner  to  Subdivide  Land. 
The  right  of  rlniiiinion,  possession,  inid  ])n\v(  r  of  di  =  ;iositiou  over  a 
tract  of  land  includes  the  right  of  the  owner  to  subdivide  it  in  such 
a  way  as  he  sci's  fit,  or  to  leave  it  Uusuiidividcii ;  and  a  municipality 
cani'.ot  dictate  to  him  how  he  shall  siilj.ii  viiji'  liis  land,  or  that  he 
shall  sub.livide  it  at  all.      (Til.)      City  of  Chicago  v.  Wells,  2S2. 

4.  CONSTITUTIONAL  LAW — :=ubdivi^ion  of  Land  for  Assess- 
ment.— A  iegislalive   act   providing   that   uusubdisided  tracts  of  land 
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may,  for  the  purpose  of  special  assessments  for  house  drains  and 
water  service-pipes,  be  divided  into  lota  having  a  frontage  of  twenty- 
five  feet,  is  unconstitutional  as  interfering  with  the  rights  of  prop- 
erty.    (111.)     City  of  Chicago  v.  Wells,  282. 

5.  CONSTITUTIONAL  LAW.— In  the  Exercise  of  the  Police 
Power  the  command,  "so  use  your  own  property  as  not  to  injure 
others,''  and  the  maxim,  "the  safety  of  the  people  is  the  supreme 
law,"  are  to  be  observed  and  given  elVoct.  (Ill)  Sings  v.  City  of 
Joliet,  323. 

6.  CONSTITUTIONAL  LAW— Statute,  Validity  of,  When  will 
be  Considered  Though  the  Question  is  not  Presented  by  a  Party. — 
The  court  will  not  usually  consider  the  coustitiiliuiialily  of  a  statute 
upon  objection  made  by  a  stranger  whose  rights  are  affected  by  it, 
and  ordinarily  the  parties  to  the  suit  are  the  only  persons  permitted 
to  raise  such  a  question,  but  if  the  jurisdiction  of  the  court  depends 
entirely  upon  the  validity  of  the  statute,  and  the  attention  of  the 
court  is  brought  to  that  fact  by  persons  interested  in  the  effect  to 
be  given  the  statute,  althougli  not  interested  in  the  case  before 
the  court,  it  will  consider  whether  it  has  jurisdiction  before  taking 
afiirmative  action.  (Mass.)  New  York  Life  Ins.  Co.  v.  Ilardison, 
478. 

7.  CONSTITUTIONAL  LAW— Classification  of  Counties  on  Basis 
of  Population.— <Jliai>ter  458,  Laws  of  U>U7,  providing  for  the  ap- 
pointment of  a  superintendent  of  highways  in  counties  having  less 
than  two  hnndre<l  thousand  inhabitants,  is  unconstitutional.  Popula- 
tion alone  furnishes  no  proper  basis  for  the  classifieation  of  conntie-! 
for  the  purpose  of  legislation  of  this  character.  (Alinn.)  Hjelm  v. 
Patterson,  500. 

8.  CONSTITUTIONAL  LAW— Imprisonment  for  Debt,  What  is 
not. — An  ortlinance  authorizing  the  iiue  and  inijirisoiunrnt  of  an  abut- 
ting property  owner  for  his  failure  to  construct  a  sitiewalk  is  not 
invalid  as  authorizing  an  imprisonment  for  debt.  (Tenn.)  O'llaver 
V.   Montgomery,   1014. 

9.  CONSTITUTIONAL  LAW — Power  to  Change  Law  and  Keme- 
dies. — The  legislature  may  alter  or  repeal  the  euniinon  law.  It  may 
ereate  new  offenses,  enlarge  the  scope  of  civil  reiiicdirs,  and  fasten 
resj)onsibility  for  injuries  upon  persons  against  whom  tiie  couunon  law 
gives  no  remedy.      (X.  Y.)     Eliodcs  v.  Sperry  etc.  Co.,  913. 

10.  CONSTITUTIONAL  LAW— Eight  to  Declare  Act  Criminal.— 
A  statute  is  not  unconstitutional  because  it  converts  what  has  here- 
tofore been  an  innocent  act  into  a  criminal  offense.  The  power  of 
the  legislature  to  define  and  declare  public  offenses  is  unlimited,  ex- 
cept in  so  far  as  it  has  been  restrained  by  constitutional  provisions 
and  guaranties.      (X.  Y.)      Rhodes  v.  Sperry  etc.  Co.,  94.''). 

11.  CONSTITUTIONAL  LAW.— A  Statute  Forbidding  the  Use  of 
the  Name  or  Picture  of  any  person  for  jrarposes  of  ti.Me  or  adver- 
tising, without  his  written  consent,  is  constitutional.  (X.  Y.)  Eliod'-s 
v.  ISperry  etc.  Co.,  945. 

12.  CONSTITUTIONAL  LAW.— The  New  York  Statute  Forbid- 
ding the  Use  of  the  Name  or  Picture  of  any  person  i<ir  lurposes  of 
trade  or  advertising,  without  his  written  coi!<ent.  is  wh.jlly  prospec- 
tive in  its  operation,  and  has  no  application  to  pictures,  r!;'  ownersliip 
of  which  was  acquired  prior  to  its  passage.  (X,  Y.)  Ivhodes  v. 
Sperry  etc.  Co.,  945. 

See  Highways,  10-12. 

Xote. 

Constitutional  Law,  inheritance,  right  of  is  a   ir.i'lter  of  statutory  en- 
actment, 1038. 
inheritance,  rules  of  may  be  changed,   10u8  lu40. 
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Constitutional  Law,  inheritance  taxes,  validity  of  statutes  imposing, 

11137-1041. 
testameiilary  power,  legislative  control  of,  1038. 
See   Inheritance   Taxes. 

CONTEACTS. 
In  General. 

1.  CONTRACTS — Meaning   of    "Divide." — By    common    usage    the 

coiiiiuoii  aeoc']itatiu]i  and  deluiition  of  the  word  "divide,"  uiujaalihed 
by  other  words,  when  used  by  and  between  two  contraeting  parties, 
limits  the  severance  or  partition  to  two  equal  parts.  (Colo.)  Graves 
V.  White,  106. 

2.  CONTRACT,  Remedy  for  Breach  of. — A  breach  of  contract  for 
ordinary  personal  service  is  fully  remediable  at  law.  (Fla.)  Simms 
V.  Burnette,  201. 

3.  AGREEMENT,  Construction  of  by  the  Parties. — In  interpreting 
an  agrefnieiit,  it  ia  always  proper  to  look  to  the  construction  put 
upon  it  by  the  parties  themselves.     (Neb.)     Becker  v.  Linton,  793. 

4.  CONFLICT  OF  LAWS.— If  a  Suit  upon  a  Contract  is  brought 

in  anotiioi-  stau\  the  lex  loci  contractu*;  and  not  1  lie  lex  fori  controls 
in  the  construction  of  the  agreement.  (N.  Y.)  Hutchinson  v.  Ward, 
909. 

Restraint  of  Trade. 

5.  RESTRAINT  OF  TRADE. — A  Contract  by  a  Mining  Company 
with  a  Retail  Coal  Dealer  which  provides  that  if  he  will  buy  coal 
from  the  company  at  wholesale  and  retail  it  in  a  certain  town,  the 
mining  company  will  not  sell  coal  at  wholesale  to  any  other  dealer  in 
that  town,  is  not  void  as  being  in  restraint  of  trade  or  as  creating  a 
iiuonopoly.      (111.)      Superior  Coal  Co.  v.  Darlington  Lumber  Co.,  275. 

6.  CONTRACTS— Wlien  Opposed  to  Public  Policy. — Courts  will 
not  declare  a  contract  void  on  the  ground  of  public  policy  unless  it 
•clearly  appears  to  be  in  violation  of  the  public  policy  of  the  state. 
{111.)     Superior  Coal  Co.  v.  Darlington  Lumber  Co.,  275. 

See  Damages,  1;  Injunction,  8-10. 

CONVEYANCE. 

See  Deeds;   Vendor  and  Vendee. 

CORPORATIONS. 

1.  CORPORATIONS — Transfer  of  Assets  to  Another  Corporation — 

Liability  for  Debts. — In  all  cases  where  a  corporation  disposes  of  its 
entire  assets  and  practically  goes  out  of  business,  leaving  unpaid  obli- 
gations, the  sale  will,  especially  in  equity,  be  scrutinized  with  unusual 
care,  and  a  strict  rule  of  accountability  for  any  bad  faith  diseovered 
will  be  applied  against  the  purchasing  company;  but  where  the  sale 
was  not  made  upon  inadequate  consideration  or  characterized  by  bad 
faith  in  any  manner,  the  purchaser  takes  the  property  without  lialiil- 
itv  for  payment  of  the  vendor's  unsecured  debts.  (Colo.)  Denver 
ftc.  Rv.  Co.  V.  Hannegan,  100. 

2.  C05-P0RATI0N — Ratification  by  President  and  Manager. — 
Ratifi.-.it ii^n  of  a  contract  cannot  be  made  by  tlie  president  and  geu- 
cial  in:'ii;;u'  r  of  a  corporation  unless  he  had  authority,  express  or  im- 
..lird  to  make  the  contract  in  the  first  instance.  (Ind.)  Cushman 
V.   r:„v,:':irM    Coal  etc.  Co.,  391. 

3.  CORPORATION — Officers  as  A2:ents  of  Company. — Corpora- 
tion? a.ct  (■:•:.  Ir.-ix'-Iv  by  agents.  Tho  ollii'i>rs.  principal  and  subordi- 
nate   are  but  agents  in  respect  to   being  commissioned  to  act  for  the 
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principal;  the  agent  of  the  corporation,  of  whatever  station  or  rank, 
is  governed  by  the  same  general  rules  of  law  as  is  the  agent  of  an 
individual.      (Ind.)     Cushnian    v.    Cloverland    Coal    etc.    (.'o.,   391. 

4.  CORPORATION — Authority  of  President  and  Manager.— When 

the  president  and  gem  ral  manager  does  an  act  witiiin  the  domain  of 
the  gerurai  objects  or  business  of  the  corporation,  and  within  the 
scope  of  tlie  usual  duties  of  the  chief  ofTicer,  it  will  be  presumed  that" 
he  had  the  authority  to  do  it,  and  whoever  would  assert  the  contrary 
must  j)rove  it.  Hut  when  a  chief  or  otiier  officer  performs  an  act,  not 
incidental  or  pertaining  to  the  chartered  business  of  his  corjioratiou, 
nor  engrafted  thereon  by  a  weil-establisiied  usage,  it  must,  as  a  gen- 
vrai  rule,  be  alleged  and  proved  that  he  was  duly  authorized  by  the 
directors.      (Ind.)      Cushman  v.  Cloverland  Coal  etc.  Co.,  391. 

5.  CORPORATION — Authority  of  President  to  Employ  Physician. 
The  prtsident  and  manager  of  a  mining  corporation  has  no  im[)lied 
authority,  where  there  are  no  unusual  circumstances  creating  an  emer- 
gency, to  employ  medical  services  for  an  injured  employe  and  hind  the 
companv  for  the  expense  thereof.  (Ind.)  Cushman  v.  Cloverland 
Coal  etc.  Co.,  391. 

6.  CORPORATION— Acting  in  Chief  or  by  Agent.— A  corpora- 
tion, in  common  with  a  natural  person,  may  act  (itiicr  iu  cliiel  or  by 
an  agent.  In  the  former  case,  being  an  artificial  person,  it  can  act 
only  through  tlie  office  of  some  natural  person  who  is,  on  this  ac- 
count, calUd  its  oflicer,  and  who,  being  thus  inherent  in  such  artificial 
person,  is  not  as  regards  it  an  alias  or  other  i)erson,  and  hence  is  not 
its  agent  within  the  meaning  of  the  maxim,  "Qui  facit  per  alium 
facit  per  se."  A  statute  that  authorizes  the  doing  of  a  certain  act 
by  a  corporation  or  by  its  agent  should  be  given  etl'cct  by  permitting 
the  cor[i(irat ion  to  act  either  per  se  through  its  olhcer  or  ;iei-  aliuia 
through  its  agent.  (N.  J.  L.)  American  Soda  Fountain  Co.  v.  Stol- 
zenbach,  822. 

COTENANCY. 
See  Tenancy  in  Common. 

COUNTIES. 

See  Constitutional  Law,  7. 

COURTS. 

1.  JURISDICTION,  What  is  and  Effect  of  Absence  of.— .Turisdic- 

tion  is  judicial  j>o\ver,  and  a  decree  entered  in  a  procrerlina  n^  tu  ri 
matter  outside  of  the  judicial  spiiere  of  action  is  not  iiieicly  voidable, 
but  absolutely  void.      (Fla.)     Johnson  v.  McKinnon,  135. 

2.  JURISDICTION— En ect  of  Absence  of. — I'nhss  there  is  juris- 
diction to  begin  a  proceeding,  evtrytliiiig  done  in  the  course  or  tlie 
proceeding  is  void  including  attempts  at  ratification.  (Kan.)  Graden 
V.    ^lais,    45G. 

3.  JURISDICTION — Power  to  Render  Particular  Judgment. — 
Jurisdiction  includi's  not  only  the  power  to  hear  :ind  determine,  but 
the  power  to  reniler  the  particular  judgment  in  the  particular  case. 
(Mo.)      Charles  v.  White,  674. 

COVENANTS. 
COVENANT,  Restrictive,  When  cannot  be  Enforced. — If  a  con- 
veyance is  mai.ie  ot'  a  wiiuii-  tract  of  huul  eoi'taining  a  covenant  re- 
stric^il!g  tlie  use  of  the  proii-  rty  to  le-Mi  iire  purposes,  but  the  ;,'ra'!tor 
does  not  own  any  other  hind  in  th.  ;:■  ;  ^'ilMuln  ■ii,|,  and  the  j>roperiy  is 
subseiiuoiitly    divided   into    numerous    lots,    conveyances   of   which   are 
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made  without  containing  any  restrictive  conditions,  none  or  the 
grantees  of  such  lots  can  maintain  any  suit  against  another  grantee 
to  prevent  the  use  of  the  property  for  the  purposes  forbidden  by  the 
covenant.  No  one  can  enforce  such  covenant  who  does  not  claim  un- 
der the  original  grantor  with  respect  to  some  land  intended  to  be  bene- 
fited by  the  covenant.     (N.  Y.)     Korn  v.  Campbell,  ^35. 

CKIMINAL  CONVERSATION. 

See  Husband  and  Wife,  12-16. 

CRIMINAL  LAW. 

1.  CRIMINAL  TRIAL— Waiver  of  Error.— Where,  on  the  trial  of 
the  defendant  for  murder,  a  shirt  which  had  been  used  in  argument, 
but  not  introduced  in  evidence,  was  carried  by  the  jury  into  the  jury- 
room  when  they  retired  to  consider  their  verdict,  and  this  was  done 
in  the  presence  of  the  defendant's  attorney,  who  made  no  objection 
to  the  act  of  the  jury,  and  did  not  call  the  judge's  attention  to  it,  and 
it  is  not  shown  that  the  jury  made  any  use  of  the  shirt,  such  action  of 
the  jury  is  not  a  sufficient  ground  for  a  new  trial.  (Fla.)  Vasquez 
V.  State,  129. 

2.  CRIMINAL  LAW — Charge  Respecting  the  Aggressor,  When 
Proper. — Where  there  is  evidence  from  which  the  jury  might  have  con- 
cluded that  the  defendant  was  tlie  aggressor  in  the  difficulty  in  which 
the  defendant  killed  the  deceased,  a  proper  charge  applicable  to  that 
theory  is  not  erroneous.     (Fla.)     Vasquez  v.  State,  129. 

3.  CRIMINAL  LAW— Charge  Given  for  Benefit  of  the  Accused.— 
A  charge  intended  for  the  benefit  of  the  defendant,  and  which  could 
not  untler  the  evidence  have  been  liarmfnl  to  liiin,  does  not  furnish  a 
good  ground  for  a  new  trial.     (Fla.)     Vasquez  v.  State,  129. 

4.  CRIMINAL  LAW — Reasonable  Doubt.— The  following  charge 
is  not  erroneous:  "The  defendant  is  presumed  to  be  innocent  until  he 
is  proven  to  be  guilty  beyond  a  reasonable  tloubt.  He  is  entitled  to 
every  reasonable  doubt  arising  from  the  evidence,  and  a  reasonable 
doubt  is  one  conformable  to  reason,  a  doubt  which  a  reasonable  man 
would  entertain.  It  does  not  mean  a  mere  possible  doubt,  because 
everything  relating  to  human  affairs  and  depending  on  moral  evidence 
is  open  to  some  possible  or  imaginary  doubt.  It  is  that  state  of  the 
case  which,  after  the  entire  comparison  and  consideration  of  all  tlie 
evidence,  leaves  the  minds  of  the  jurors  in  that  condition  that  tliey 
cannot  say  they  feel  an  abiding  conviction  to  a  moral  certainty  of  tlie 
truth  of  the  charge."     (Fla.)     Vasquez  v.  State,  129. 

5.  CRIMINAL  LAW — Accused  as  Witness — Introduction. — Where 
the  Accused  in  a  homicide  case  testifies  in  his  own  behalf,  an  instruc- 
tion that  "the  jury,  in  determining  the  weight  to  be  given  the  testi- 
mony of  the  defendant,  if  any,  have  the  right  to  consider  his  interest 
in  the  result  of  tins  prosecution,"  is  improper  in  employing  the  words 
"if  any."      (Mo.)      State  v.  Porter,  589. 

6.  CRIMINAL  LAW — Further  Enforcing  Sentence  Because  the 
Whole  has  not  been  Served  Within  the  Time  Fixed. — Where  on  habeas 
cor()US  it  appears  that  the  petitioner  was  convicted  of  a  misdemeanor 
and  sentenced  to  imprisonment  in  the  county  jail  at  hard  labor  for 
twelve  months,  and  that  more  than  twelve  months  had  elapsed  since 
the  date  of  the  sentence  under  which  the  petitioner  was  still  held  in 
cnstody,  but  it  also  appears  that  the  petitioner  has  actually  suffered 
only  about  one-sixth  of  the  term  of  imprisonment,  and  that  during  the 
balance  of  the  term  he  was  at  liberty  with  his  own  consent,  if  not  his 
own  request,  it  is  held  that  said  petitioner  is  not  entitled  to  be  dis- 
charged from  custody.     (Fla.)     Terrell  v.   Wiggins,   196. 
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7.  JURY  TBIAL — Criminal  Prosecution,  When  Deemed  Sufficient 
to  Sustain  an  Appeal. — Though  the  evidence  on  which  a  conviction 
was  based  is  such  that  another  jury  might  properly  reach  a  diflfer- 
ent  conclusion,  yet  if  it  is  not  so  weak  that  the  cause  ought  not  to 
have  been  submitted  to  the  jury,  their  conviction  will  be  sustained 
on  appeal.     (Mont.)     State  v.  Mitton,   732. 

See  Constitutional  Law,  8-10, 

DAMAGES. 

For  Breach  of  Contract. 

1.  CONTRACT  to  Advertise  for  a  Year,  Presumed  Damages  on  the 
Revocation  of. — If  a  contract  is  made  for  the  i)uljli<iitioii  of  an  ad- 
vertisement for  a  year,  and  the  person  contracting  for  such  einjijoy- 
mrnt  undert.nkes  to  cancel  his  contract,  but  the  other  party  jirocecds 
with  the  publication  and  then  brings  an  action  in  recover  the  amount 
of  the  contract  price,  such  price  is  prima  facie  the  measure  of  the  dam- 
ages, and  he  niay  recover  it  unless  the  defendaiit  shows  tiiat  some  de- 
duction should  be  made  because  of  the  revocation.  (N,  Y.)  "Ware 
Bros.  Co.  v.  Cortland  etc.  Co.,  914. 

For  Personal  Inj^irirs. 

2.  DAMAGES — Measure  In  Personal  Injury  Cas?. — Tt  is  of  the 
gravest  concern  that  damages  be  kept  witliin  fairly  conservative 
bounds  in  personal  injury  cases.  Full  coni])eiisati(in  is  impossible  in 
the  abstract.  The  best  courts  can  do  is  to  see  that  the  results  at- 
tained do  not  shock  the  judicial  conscience.  .Tustice  to  the  plaintiff 
means  justice  to  the  defendant  as  well.  (Mo.)  Neff  v.  City  of 
Cameron,  606. 

3.  DAMAGES — Excessive  Verdict  for  Injury  to  Child. — Where  a 
child  receives  a  slight  injury  from  a  defective  sidt\v:ilk  which  ulti- 
mately results  in  a  wasted  and  deformed  leg,  a  verdict  for  ten 
thousand  dollars  against  the  municipality,  which  is  a  small  town,  is 
so  excessive  as  to  require  reversal,  where  thp  trial  is  not  scrupulously 
free  from  prejudicial  incidents.      (Mo.)     Neff  v.  City  of  Cameron,  GOG. 

4.  DAMAGES. — An  Instruction  to  Award  Punitive  Daina:jes  if  the 
jury  are  satisficij  tliat  the  injury  for  whii-h  suit  is  !iV()u,i,'irL  was  wan- 
tonly or  willfully  inflicted,  exacts  too  high  a  degree  of  proof  from 
the  ])lainti(T,  but  the  defendant  cannot  complain  thereof.  (Ala.)  Mo- 
bile etc.  K.   R.  Co.  V.  Smith,  22. 

5.  DAMAGES. — The  Defendant  cannot  Complain  of  an  Insti-uction 
which  limits  the  pla  in  t  i  n'"s  r('C(>\-irv  to  ftn  rno'i-ard  dol!:us  w'li'n  )!■(> 
complaint  claims  fifty  thousand  dollars.  (Ala.)  Mobile  etc.  R.  R. 
Co.  v.  Smith,  22. 

See  Death. 

DEATH. 

1.  DEATH — Proximate  Cause. — Tlie  Wrongful  Act.  ncrrioct  or  de- 
fault must  have  been  the  proximate  cause  of  death  in  (it/km-  to  give 
a  right  of  action  therefor.  (N.  J.  L.)  Batton  v.  Public  Service 
Corp.,   S.-.l. 

2.  DEATH. — The  Proximate  Cause  is  the  Efficient  cause — the  one 
that  necessarily  sets  the  other  causes  in  operation.  (X.  J.  L.)  Bat- 
ton  V.  Public  Service  Corp.,  855. 

3.  DEATH — Proximate  Cause— Hemorrhage  from  Original  Wound. 
If  the  deceased,  acting  in  good  faith,  an'l  without  iiogligonce  ou 
her  part,  attended  to  such  household  duties  as  sr.e  tliouglit  slic  might 
prudently  perform,  and  in  so  d.iii-ir  pii dwecd  a  lietiiorrhair'^  from  tli-i 
original  wound  which  she  lia<l   rtcc!\-ed   as  a   result  of  the  nej^li^eiice 
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of  the  defendant,  from  which  death  ensues,  the  defendant  is  not 
thereby  relieved  of  the  consequences  of  its  wrongful  act.  (N.  J,  L.) 
Bat  ton   V.  Public   Service  Corp.,  855. 

4,  DEATH — Proximate  Cause. — If  the  Act  of  the  Deceased  in  at- 
tending to  her  household  duties  did  cause  the  hemorrhage  which  was 
the  iiniiiodiate  cause  of  death,  the  question  whether,  considering  the 
situation  and  surroundings  of  the  deceased,  it  was  such  a  nigligent 
act  as  to  defeat  recovery  was  for  the  jury.  (N.  J.  L.)  Button  v. 
Public  Service  Corp.,  855. 

5.  DEATH. — Where  There  is  any  Evidence  Tendln?j  to  Show 
pecuniary  injury,  resulting  from  death,  to  the  next  of  kin  of  the  de- 
censed,  the  question  of  damages  should  be  submitted  to  the  jury. 
(N.  J.  L.)     Button  V.  Public  Service  Corp.,  855. 

DEBT. 

See  Constitutional  Law,  8. 

DECLARATIONS. 

See  Evidence. 

DEDICATION, 

DEDICATION  OF  STREET —Effect  on  Fee.— Under  a  dedica- 
tion of  land  as  a  street,  the  fee  thereof  vests  in  the  city  in  trust  for 
the  use  of  the  public.  (Colo.)  Denver  etc,  Ry,  Co.  v.  JIannegan, 
100. 

DEEDS. 
In  Genrral. 

1.  DEED,  Contract  Arising  from  Acceptance  of. — Tf  a  grantee  ac- 
cepts a  deed  and  enters  into  possession  of  the  land  conveyed,  he  is 
deemed  to  liave  expressly  agreed  to  do  what  is  stipulated  in  the  deed 
he  should  do,  though  he  did  not  sign  it.  (Fla.)  Taylor  v.  Florida 
etc.   Ey.   Co.,  155. 

2.  DEED. — Recital  in  a  Deed  that  the  premises  are  "subject  to  a 
mortgage"  does  not  import  a  promise  on  the  part  of  the  purchaser  to 
pay  the  mortgage  debt.  (Colo.)  Capitol  Nat.  Bank  v.  Holmes, 
108. 

3.  DEEDS — Estates-tail,  Abolition  of. — A  Deed  by  a  Man  to  His 
Five  Daughters  named  therein  and  "the  heirs  of  their  bodies  forever," 
by  virtue  of  the  statute  abolishing  fee-tails,  conveys  a  life  estate  to 
the  daughters  with  a  remainder  over  to  their  respective  children  born 
and  to  be  born.      (Mo.)      Charles  v.  White,  674, 

Description  of  Land. 

4.  DEEDS — Description — Presumption  that  Parcel  is  in  the  Form 
of  a  Square. — A  description  of  land,  located  in  a  county  which  is  laid 
off  by  government  survey  into  square  land  lots,  as  all  of  a  named  lot 
except  fifty  acres  in  the  southeast  corner,  means  all  the  land  included 
in  the  lot  except  fifty  acres,  located  by  taking  the  southeast  corner 
as  a  base  ])oint  from  which  two  sides  of  the  excepted  land  shall  extend 
equal  ui^^lancos  so  as  to  include  by  parallel  lines  fifty  acres,  and  is 
sulUciently    definite.      (Ga.)      Osteen   v.   Wynn,   212. 

5.  DEEDS — Descriptions,  General  and  Particular,  Conflict  Be- 
tween.—  Where  a  deed  contains  two  descriptions  of  the  land  conveyed, 
one  goueral  and  the  other  particular,  if  there  is  any  repugnance,  the 
latt(M-  will  tirevail.  So  where  a  deed  conveys  several  lots  of  land  by 
nuiuher,  and  all  of  a  named  lot  except  fifty  acres  in  the  southeast  cor- 
ner, followed  by  the  words  "known  as  tlie  Wooldridge  plantation,"  the 
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latter  words   are  T)ut   matter  of   further   description.     (Ga.)     Oatecn 
V.  Wynn,  212. 

See  Boundaries;  Covenants;  Husband  and  Wife,  3-7;  Insane  Persons; 
Parent  and  Child;   Vendor  and  Vendee. 

DEFICIENCY  JUDGMENT. 

See  Mortgages,  7-9. 
Note. 

Definition  of  inhoritance  taxes,  1036. 
ot  re-entry,  85. 

DEPOT. 
See  Railways,  1-8. 

DISEASE. 

See  Nuisance. 

DIVORCE. 

1.  DIVORCE  In  Another  State  Based  on  Constructive  Service  of 
Process,  Obligation  of. — Tlie  husbiuid  atn!  wife  being  domiciled  in 
Georgia,  tlie  husband  left  the  wife,  acquired  in  good  faith,  aftfr  a 
liipse  of  five  years,  a  domicile  in  Kansas,  and  obtained  in  tliat  state, 
and  in  accordance  with  its  laws,  a  judgment  of  divorce  a  vinculo, 
based  on  constructive,  and  not  actual,  service  of  process  on  the  wife, 
who  meanwhile  remained  domiciled  in  Georgia  and  never  appeared  in 
the  action.  Held,  that  the  Kansas  jud^nnent  was  not  entitled  to 
(ddigatory  enforcement  in  Georgia  by  virtue  of  the  Civil  Code,  sec- 
ti  )n  5237,  which  provides  that  records  and  judicial  proceedings,  prop- 
erly authenticated,  shall  have  such  faith  and  credit  given  them  in 
every  court  within  the  United  States  as  they  have  by  law  or  usage 
in  the  courts  of  the  state  from  which  they  are  taken.  (Ga.)  Joyner 
v.  Joyner,   220. 

2.  DIVORCE  in  Another  State  —  Comity,  When  Requires  the 
Recognition  of. — It  appearing  that  the  grounds  of  the  divorce,  as 
found  by  the  Kansas  court,  were  in  accordance  with  recognized  prin- 
ciples underlying  the  marriage  state,  and  that  notice  of  the  pendency 
of  the  suit  was  given  by  publication,  a  copy  of  the  same  being  sent 
by  mail  to  the  wife,  who  had  reasonable  time  to  appear  and  defend, 
but  failed  to  do  so,  and  allowed  the  husband  to  obtain  a  decree,  u|)on 
the  faith  of  which  he  contracted  a  subscijuent  marriage,  it  is  proper 
for  our  courts,  on  the  ground  of  comity,  to  recognize  the  validity  of 
such  divorce,  it  not  appearing  tliat  any  imposition,  fraud,  or  conccal- 
mout  was  jiracticed  by  the  husband  in  procuring  the  decree.  (Ga.) 
.loyucr   V,   Joyner,    22U. 

3.  DIVORCE  in  Another  State— Alimony,  Wlien  not  Allowable 
After. — Sntise(iuently  to  tlie  remlition  of  the  Kansiis  derroe  of  total 
divorce,  the  wife  instituted  suit  for  alimony  in  (leortfia,  and  obtaineil 
j)ersonal  service  in  this  state  on  the  husband,  who  pleaded  and  set  up 
the  Kansas  judgment.  Held,  tiiat  tlie  wife's  siiii  t'ny  alimony  cannot 
be  maintaii  ed,  and  a  verdict  in  her  favor  must  be  set  aside.  (Ga.) 
Joyner  v.  Joyner,  220. 

DOCKS. 
See    Navigable    Wuters. 

ELECTIONS. 

ELECTION— Conviction  of   a   Feloiiy.   What  Deemed  to  be. — 

Under   a    constitution    or    statute    depiivi:,-    a    p.-r.-iu    of    the    riijht    to 
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vote  if  he  hns  been  convictecl  of  a  felonv,  the  vprdict  of  a  jury  does 
rot  amount  to  such  conviction,  unless  judgment  has  been  entered 
thereon.     (N.  Y.)     People  v.  Fabian,  917'. 

EMINENT   DOMAIN. 

1.  EMINENT  DOMAIN— Trade  Fixtures,  Award  for  as  Between 
Landlord  and  Tenant. — If  tenants  have  affixed  to  the  premises  re- 
movable trade  fixtures,  and  proceedings  in  the  exercise  of  the  right 
of  eminent  domain  are  subsequently  instituted,  and  an  award  made, 
the  basis  of  valuation,  as  between  the  landlord  and  tenant,  of  the 
fund  to  be  produced  should  be  the  same  as  that  by  which  the  sum 
was  originally  produced,  and  where  the  commissioners  had  adopted 
the  measure  of  the  present  market  value,  the  court  should  not  sub- 
^'titute  therefor,  in  making  an  award  to  the  tenant,  the  value  of  such 
fixtures  after  they  have  been  detached  from  the  building  at  the  ex- 
piration of  the  term,  with  the  value  of  the  use  of  the  property  for 
the  unexpired  term.     (N.  Y.)     Matter  of  City  of  New  York,  903. 

2.  EMINENT  DOMAIN — Trade  Fixtures — Tenant's  Allowance  for, 
Diminution  of  Because  Removal  cannot  be  Made  Without  Injury  to' 
the  Freehold  or  the  Fixtures  Removed. — Where,  in  a  proceeding  in  the 
exercise  of  the  right  of  eminent  domain,  an  awatd  has  been  made  for 
the  removal  of  trade  fixtures,  it  is  error,  in  determining  the  relative 
rights  of  the  landlord  and  tenant  in  the  fund  to  be  produced,  to  exact, 
as  against  the  tenant,  the  condition  that  he  is  not  to  be  allowed  for 
fixtures  which  are  not  susceptible  of  removal  without  injury  to  the 
freehold  and  also  without  injury  to  the  property  to  be  removed. 
(N.  Y.)     Matter  of  City  of  New'  York,  903. 

3.  EMINENT  DOMAIN— Trade  Fixtures,  What  Deemed  to  be  in 
Proceedings  Under. — Additions  made  by  tenants  for  business  pur- 
poses must,  with  respect  to  the  rights  of  landlord  and  tenant  and  an 
award  made  therefor,  be  determined  bv  the  rule  applicable  to  trade 
fixtures.     (N.  Y.)     Matter  of  City  of  New  York,  903. 

4.  EMINENT  DOMAIN— Trade  Fixtures,  What  are.— It  is  error 
to  determine,  as  a  matter  of  law,  that  certain  additions  are  not  trade 
fixtures  when  some  of  them  are.  In  deciding  this  question  the  lease 
or  agreement  between  the  parties  providing  for  the  removal  of  such 
fixtures,  if  not  controlling,  is,  at  least,  entitled  to  consideration. 
(N.   Y.)     Matter  of  City  of  New  York,  903. 

EMPLOYER'S  LIABILITY. 

See    Master    and    Servant. 

EQUITY. 

1.  PLEADING  IN  EQUITY— Motion  to  Amend,  When  Properly 

Denied. — In  a  suit  to  restrain  the  defendant  from  moving  articles  of 
furniture  and  from  selling  or  disposing  thereof,  in  which  the  parties 
stipulate  that  the  title  may  be  tried,  it  is  proper,  after  a  finding  in 
favor  of  the  defendant  by  the  master,  to  refuse  to  permit  the  com- 
plainant to  amend  his  bill  by  adding  allegations  of  indebtedness  and 
a  prayer  that  the  indebtedness  be  established  and  execution  issue 
therefor.      (Mass.)     Otis  v.  Freeman,  476. 

2.  PRACTICE  IN  EQUITY— Memorandum  of  the  Judge,  When 
Operates  as  His  Finding. — The  memorandum  of  the  judge  who  made 
llie  decree,  although  filed  by  him  voluntarily,  without  the  request  of 
eitlier  party,  has  the  same  effect  as  a  report  of  findings  of  fact,  and 
will  not  be  disregarded  on  appeal  unless  plainly  wrongful.  (Mass.) 
Howe   v.  Howe,  516. 
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3.  APPEAL. — The  Finding  of  the  Master  In  Chancery  is  conclu- 
sive upon  the  parties  as  to  all  questions  wherein  it  is  not  excepted 
to.     (111.)     K.  iiaas  Electric  etc.  Co.   v.  Sprinj^^field  etc.  Co.,  297. 

ESTATES. 

See   Deeds;    Wills. 

ESTATES  OF  DECEDENTS. 

See  Executors  and  Administrators;   Wills. 

ESTOPPEL. 

1.  ESTOPPEL  to  Assert  Title — Persons  Belying  on  mtist  have 
hecn  Deceived. — When  the  estoppel  sought  to  be  set  up  relates 
to  the  title  to  real  estate,  the  parly  clainiing  to  have  been  influenced 
by  the  other's  acts  or  declarutiuus  uiusl  have  been  ignurant,  not  only 
of  the  true  title,  but  also  of  any  convenient  means  of  acquiring  such 
knowledge.     (Ga.)      Stonecipher   v.   Kear,   2  IS. 

2.  ESTOPPEL  to  Assert  Title — Necessity  for  Person  Urging  to 
have  been  Injured. — The  owner  of  property  is  not  estopped  from  set- 
ting up  his  title  thereto  by  reason  of  acts  and  declarations  on  his 
part,  alleged  to  have  induced  another  to  buy  it  as  the  property  of  a 
third  person,  unless  it  appear  that  the  pureiiaser  was  ignorant  of  the 
falsity  of  such  alleged  inducenu  nts  and  really  acted  upon  them  and 
not  upon  his  own  knowledge  or  judgment.  (Ga.)  Btoneeipher  v. 
Kear,   248. 

3.  ESTOPPEL — Purchaser  with  Notice  cannot  Assert. — One  who 
silently  stands  by  and  permits  another  to  purcliase  his  property, 
without  disclosing  his  title,  is  not  guilty  of  such  fraud  as  estops  him 
from  sitting  up  title  thereto  against  a  purchaser  with  notice. 
((Ja.)     atouecipher  v.  Kear,  248. 

EVIDENCE. 

Judicial  Xotice. 

1.  JUDICIAL  NOTICE  will  be  Taken,  as  to  Lots  of  Land  Laid 
Out  by  the  State  in  Chattahooclioe  county,  <Moigia.  tiiat  m-ii  irontaius 
two  liuiulred  and  tW'O  and  one-half  acres  ami  is  in  tlie  form  of  a  square. 
(Cia.)      Osteen  v.   Wynn,   212. 

2.  EVIDENCE  —  Judicial  Notice  of  Ordinance. —  A  Municipal 
Court  may  take  judicial  notice  of  the  existence  of  an  ordinance  gen- 
eral in  its  nature  which  prohibits  railway  companies  leaving  tiirir  cars 
on  a  crossing  for  a  longer  period  than  live  minutes.  (iH-j  liouruu 
V.   Chicago   etc.   Ey.   Co.,   3Uit. 

Competency   and   AdinissibiJiti/. 

3.  EVIDENCE — Testimony  of  Decedent  at  Former  Trial. — A  per- 
son who  heard  tlie  testimony  of  a  witness  since  ileeeased  at  a  former 
trial  of  the  jiending  case  is  comiietent  to  give  such  testimony  in  evi- 
dence, notwith.standing  the  presence  of  an  otlicial  stenographer. 
(Ind.)      Studabaker   v.   Faylor.   3'.>7. 

4.  EVIDENCE. — A  Telephonic  Conversation  is  Admissible  in  evi- 
dence, wlien,  from  all  the  eircumsiaiiccs,  llie  identity  of  tlie  p.'irty 
answering  the  telephone  is  establislu>il  wiiii  rcas  iiialjle  eertiiinry; 
and  recognition  of  tlie  voice,  or  iil,  ntity  by  a.!iir.-;~i'iu  of  one  wiio 
answers  that  he  is  tlie  person  dcsiied.  is  not  ncco^sarily  rcMjuired.  A 
wii4iess  testified  that  he  secured  telephone  connection  with  tiie  phu-e 
of  business  of  a  party,  that  some  one  answered  and  stated  the  one 
wanted  was  not  in,  but  would  be  called,  and  that  soon  tliereat'ter 
another   voice   answered,   and   a   conversation   touk   place   resj'ectiiig   a 
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certain  business  transaction.  Held,  the  evidence  was  admissible,  the 
witness  having  also  testified  that  the  talk  over  the  phone  was  of 
the  same  character  as  occurred  a  few  days  previous  in  a  personal 
conversation  between  the  same  parties.  (Minn.)  Barrett  v.  Magner, 
531. 

5.  EVIDENCE. — Evidence  of  aji  Admission  by  a  Child's  Parent, 
Since  Deceased,  that  the  child  received  injuries  for  which  she  is  suing 
by  falling  off  a  box,  whereas  it  is  alleged  that  they  were  received 
from  a  defective  sidewalk  of  the  defendant  town,  is  not  admissible. 
(Mo.)     Neff  V.  City  of  Cameron,  606. 

6.  EVIDENCE — Admissions  of  Next  Friend. — A  Child  Suing  for 
Personal  Injuries  is  not  bound  by  the  admissions  of  her  next  friend 
made  prior  to  the  suit  in  which  he  is  appointed.  (Mo.)  Xeff  v. 
City  of   C.'imeron,   606. 

7.  EVIDENCE.— The  Error  of  the  Court  in  Excluding  Evidence 
held  not  available  to  appellant,  because  no  sufficient  offer  to  prove 
was  made.      (Minn.)      Grimcstad  v.  Lofgren,  566. 

8.  EVIDEI\CE.— A  Mortality  Table  Printed  in  a  Law-book 
is  not  admissible  in  evidence  where  it  is  not  shown  to  have  been  in 
actual  use  for  the  purpose  for  which  such  tables  are  intended,  or  to 
have  acquired  a  reputation  for  accuracy,  unless  the  authenticity  is 
established  by  competent  evidence.  (N.  J.  L.)  Xotto  v.  Atlantic 
City   E.   E.   Co.,   835. 

9.  EVIDENCE — Declarations  of  Colegatee. — In  an  action  of  eject- 
ment brought  by  an  heir  against  a  devisee  as  sole  defendant,  it  was 
claimed  by  the  plaintiff  that  the  will  under  which  the  defendant 
claimed  the  property  in  dispute  was  a  nullity,  for  the  reason  that 
the  testator  was  unduly  infiuencod  to  execute  it  by  one  S.  E.  G.  M., 
the  wife  of  the  testator,  the  mother  of  the  defendant  and  a  legatee 
named  in  the  will.  Held,  that  evidence  that  certain  declarations 
were  made  by  S.  E.  G.  M.  at  various  times,  tending  to  show  her 
efforts  to  unduly  induce  the  testator  to  execute  the  will,  was  not 
admissible.     (N.  J,   L.)     Myers  v.  Myers,   818. 

EXECUTION. 

In  General. 

1.  EXECUTION— Failure  of  Plaintiff  to  Instruct  Sheriff.— ^Yhile 
the  plaintiff  in  execution  has  the  right  to  control  it  and  give  the 
sheriff  directions  about  executing  it,  still  he  is  not  bound  to  do  so. 
When  the  writ  is  received  and  no  instructions  are  given,  it  is  the 
duty  of  the  officer  to  proceed  with  due  diligence  to  execute  it. 
(111.)      Gouwens  v.   Gouweus,  33S. 

2.  EXECUTION— Failure  of  Plaintiff  to  Instruct  Sheriff.— It  is 
I  lie  duty  of  a  sheriff  to  receive  an  execution  when  tendered  him,  and 
the  failure  of  a  judgment  creditor  to  give  instructions  about  execut- 
ing it  is  not  sufiicicnt  to  render  the  writ  dormant  or  ineffective  to 
jifcserve    the    lien    of    the    judgment.      (HI.)      Gouwens    v.    Gouwens, 

OoS. 

3.  EXECUTION— Appeal— Weight  of  Testinioiiy.— \Vliether  the 
testimony  of  the  ]«laiutiir's  atturiu'v  that  he  directed  the  sheriff  to 
levy  a  writ  of  execution  should  be  yiven  more  weight  than  the  testi- 
niniiy  of  clerks  in  the  sherilf's  office  that  the  exccntidn  was  to  be 
held  is  a  (picstion  for  the  chancellor,  and  his  decision  will  not  be 
di-turbed  on  appeal  unless  clearly  contrary  to  the  weight  of  evidence. 
(111.)      Cniuwens   V.   Gouwens,   3oS. 

-1.  EXECUTION. — Equity  dors  net  RcquirG  a  Judgment  Creditor 
to  Repay  a  jiidgineiit  debtor  taxes  a<s"-scd  against  the  did)tor's  land 
and  paid   by   iiiui  after  the  judgment  becomes   a  lien   and  before  the 
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land  is  seized  under  the  execution.  (111.)  Gouwens  v.  Gouwcns, 
338. 

5.  EXECUTION— Statement  of  Costs.— Section  1SS3  of  the  Ala- 
bama Code,  ]iroviding  for  the  statement  on  an  execution  of  the  costs, 
has  no  aijplieation  to  executions  by  registers  of  chancery  courts. 
(Ala.)     Francis  v.  Sheats,  61. 

Stay  of  Execution. 

6.  EXECUTION,  Discretion  to  Stay,  When  Vested  in  the  Jud^e. 

A  statute  providing  tliat  wlien  notice  of  intentinn  to  move  for  a 
new  trial  has  been  given,  the  judge  may,  on  such  terms  as  in  his 
opinion  may  be  just,  make  an  order  staying  tlie  proceeilings  until 
the  motion  is  determined,  lodges  in  each  case  a  discretion  in  the 
judge  in  the  matter  of  staying  execution,  but  the  discretion  is  not 
arbitrary.      (Mont.)      IState   v.  Clements,   701. 

7.  EXECUTION.— The  Power  to  Stay  Execution,  When  It  Ex- 
ists, Should  be  Exercised  with  Caution  and  upon  the  exaction  of 
some  sort  of  security,  unless  the  ultimate  satisfaction  of  the  ji '^g- 
meut  is  otherwise  assured.      (Mont.)      State   v.   Clenunts.   7Ul. 

8.  EXECUTION,  Discretion  to  Stay,  When  not  Properly  Exer- 
cised.— The  grant  of  a  stay  of  execution  merely  because  it  is  asl^ed 
for  without  regard  to  existing  conditions  is  an  arbitrary  and  illegal 
use  of  [lower  which  the  statute  does  not  confer.  (Mout.)  State  v. 
Clements,    701. 

9.  EXECUTION,  Stay  of.  Mandamus,  When  will  not  Issue  to 
Prevent. — Wliere  the  court  has  granted  a  stay  of  execution,  tliougii 
witliout  imposing  any  terms  or  exacting  any  security,  if  the  case 
is  one  in  wliicii  the  judge  is  vested  witli  a  discretion,  mandi'inus 
will  not  issue  to  compel  tiie  setting  aside  of  his  onler  granting  tlio 
stay,  wliere  there  is  notliing  in  the  petition  slimving  that  liis  dis- 
cretion has  not  been  properly  exercised.  (Mont.)  State  v.  Cle- 
ments,   701. 

10.  STAY  OF  EXECUTION,  When  will  be  Annallcd  on  Man- 
damus.— Though  a  court  is  by  statute  given  power,  alter  tlie  inter- 
position of  a  motion  for  a  new  trial,  to  stay  the  furtiier  execution 
of  a  judgment  until  the  motion  is  deterniiiie(l.  on  such  terms  as  may 
be  just,  mandamus  will  issue  to  compel  the  setting  aside  of  the  order 
granting  the  stay,  where  it  was  made  on  ex  parte  ajijilieation  and 
witlunit  any  showing  whate\er  otlier  tlian  a  rcjuest  t'or  tlie  ordi  r. 
\Vithout  some  sliowing  on  tlie  jiart  of  tlie  defendant  seckins^  tiie 
stay,  tiie  court  has  iiuthing  before  it  addressed  to  t  lu'  jii'ii'-i;il  dis- 
cretion and  justifying  it  in  taking  away  from  the  plaintilT  liis  riglit 
to   execution.      (Mont.)      State   v.   (Elements,   70.5. 

11.  EXECUTION — Practice  of  Granting  Stays  Without  any  Ei^ht 
to  Do  so. — A  course  of  practice  founded  Ujion  a  mistaken  c,i!,>;riic- 
tion  of  tlie  statute  and  long  existing  cannot  abrngati  a  plain  provi- 
sion of  the  law  entitling  the  ]irevaiiing  litigant  to  eX'Mnn.in  on  his 
judgment,  nor  justify  the  cnurt  in  granting  a  stay  oi  -u.-h  i.xi-ntion 
pending  a  motion  for  a  new  trial,  in  tin'  a!)senre  of  t!ie  rep:-i~'  ;tn- 
tion  to  it  of  facts  sulhcient  to  move  the  juiiicial  tli^.-ret  ion.  (M-ua.) 
State  v.   Clements,   7u5. 

12.  EVIDENCE— Judicial  Notice— Stay  of  Execution.— A  c,,;ir^ 
caiinot  take  judicial  notice  of  tlie  .-ulveiicy  of  a  ju^i-nnnt  d^  bt  ir  or 
tlie  condition  of  his  property.  Hence,  an  order  graniin^'  a  s'.ay  of 
execution  pending  a  uiution  for  a  in-w  iiia!  cann^:  be  ^.i]  [.,.i  .-i  on 
the  grouuel  that  tlie  court  will  take  niiti.(  t!r:  tlu>  def.  ndant  is  a 
great  concern,  serving  the  pnlili<'  ol'  a  ci:y  nn^i  aMe  in  ^atl-iy  tiie 
juilgnieut  should  the  motion  L'c  dei.ii.d.  (_.\boi.;  tlaie  v.  Clements, 
705. 
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Sale  of  Properly. 

13.  EXECUTION  SALE. — A  Sale  Under  Several  Executions,  One 
of  Which  is  Void,  is  not  void,  but  only  irregular  and  voidable,  if  de- 
fective at  all,  on  seasonable  application.  (Ala.)  Francia  v.  Sheats, 
61. 

14.  EXECUTION  SALE — Collateral  Attack. — When  an  execution 
sale  is  entirely  void  it  may  be  incidentally  assailed  and  set  aside  on 
a  bill  to  redeem;  but  if  the  sale  is  merely  voidable,  the  complaining 
party  must  either  make  his  motion  to  vacate  in  the  court  whence  the 
enforcing  process  emanated,  or  seek  relief  by  original  bill  in  equity. 
(Ala.)      Francis  v.  Sheats,   61. 

15.  EXECUTION  SALE. — Where  a  Mortgagee  Acctuires  Under  Ex- 
ecution Sale  the  mortgagor's  right  of  redemption,  he  acquires  a  title 
in  fee  not  subject  to  defeasance.     (Ala.)     Francis  v.  Sheats,  61. 

16.  EXECUTION  SALE. — A  Sale  of  Separable  Parcels  of  Property 
En  Masse  is  not  void,  but  seasonably  voidable.  (Ala.)  Francis  v. 
Sheats,  61. 

Note. 

Execution,  Stay  of,  appeal  from  orders  for,  714. 

applications  for  are  not  in  the  nature  of  appellate  or  correctory 
proceedings,  713. 

arbitrary  grants  of,  711,  712. 

classification  of,  708. 

courts  which  may  grant,  712. 

effect  of  orders  for,  714. 

for  equitable  reasons,  709. 

general  rules  controlling,   707. 

in  aid  of  garnishment  proceedings,  711. 

mandamus  as  a  remedy  against  orders  for,  714. 

mode  of  avoiding  orders  for,  714. 

on  satisfied  judgments,  708, 

on  void  judgments,  708. 

permanent,  708,  709. 

proceedings  for,  713. 

temporary,  710-712. 

until  claims  of  offset  can  be  determined,  711. 

until  some  issue  can  be  determined,  710. 

where   the   right   to   proceed   has   been   barred   by  bankruptcy   or 
insolvency  proceedings,  709. 

EXECUTORS  AND  ADMINISTRATORS. 

Appoxniment  of  Administrator. 

1.  PROBATE  COURT — Jurisdiction  Attaches  on  Filing  of  Peti- 
tion.— The  jurisdiction  of  the  probate  court  over  the  estate  of  a  de- 
ceased person  attaches  when  its  general  jurisdiction  is  invoked  by 
the  presentation  to  the  court  of  a  proper  petition  by  some  person 
entitled    to    take    such    action.      (Minn.)      Hanson    v.    Nygaard,    [>-'.'>. 

la.  APPOINTMENT  OF  ADMINISTRATOR.— The  Failure  to  Give 
Proper  Notice  to  interested  ji.-irties  of  the  hearing  on  a  jietition  for 
the  appointment  of  an  administrator,  by  the  publication  of  the  cita- 
tion for  the  full  time  required  by  the  statute,  is  an  irregularity  which 
renders  the  subsequent  proceedings  voidable  and  subject  to  be  set 
aside   on   motion   or  appeal.      (Minn.)      Hanson   v.   Nygaard,   523. 

2.  APPOINTMENT  OF  ADMINISTRATOR— Failure  to  Give 
Proper  Notice. — But  the  giving  of  such  notice,  by  the  proper  publi- 
catiun  of  the  citation,  is  not  necessary  in  order  to  confer  jurisdic- 
tion  over   the   estate   upon   the   court,   and   therefore   the   validity   of 
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the  subsequent  proceedings  cannot  be  questioned  in  a  collateral  pro- 
ceeding.    (Minn.)     Hanson  v.  Nygaard,  523, 

Administration  in  General. 

3.     ESTATE  OF  DECEDENT— Right  of  Heir  to  Redemption.— An 

heir  inriy  pursue  liis  reuK'dy  to  effectuate  rcdfuiption  under  an  ecpiity 
<lrsc<  iidiiig  to  liiin,  notwitiistanding  the  administrator  lias  begun  ids 
efforts  to  accomplish  statutory  redemption.  (Ala.)  l-'rancis  v. 
Sheats,   Gl. 

•1.  ADMINISTRATION.— The  Receipt  of  a  Legacy  upon  the  con- 
ditiiiu  that  tlio  legatee's  claim  against  the  estate  shall  not  thereby 
be  prejudiced  creates  no  estoppel  against  him.  (Ind.)  Alerdiug  v. 
Allison,  ,3(53. 

5.  EXECUTORS — Possession  of  Estate, — An  executor  succeeds  to 
the  possession  uf  his  testator,  and  it  is  his  duty  to  care  for  and 
jireserve  the  property  even  before  he  receives  letters.  (Ind.)  Alerd- 
iiig  V.  Allison,  363, 

6.  ADMINISTRATION  —  Estoppel  Against  Legatee,— \Vh.  re  a 
legatee  refuses  to  accept  her  li'gaey  of  money  anil  iKuisehold  goods, 
(daiming  more  than  the  value  thereof  under  an  agreement  wiili  the 
testatrix  for  services  performed,  and  the  executors,  desiring  the  use 
of  the  house,  induce  her  to  remove  the  goods  on  tlie  assurance  that 
her  (daim  will  not  be  prejudiced  thereby,  and  she  gives  a  receipt  to 
return  the  goods  on  demand,  this  does  not  estop  her  from  asserting 
her  claim.      (Ind.)      Alerding  v.  Allison,  363. 

Acts  of  One  of  Several  Administrators. 

7.  ADMINISTRATION— Ratification  of  Act  of  Executor.— Where 
an  estate  aecejits  the  benefits  of  a  contract  made  by  one  onh^  of  the 
executors,  it  thereby  ratifies  the  agreement,  and  cannot  thereafter 
repudiate    it.      (Ind.)     Alerding  v.   Allison,   363. 

8.  EXECUTORS — Power  of  One  of  Several.— Where  a  will  ap- 
points several  executors,  thoy  are  esteemed  in  law  as  one  person 
rejiresciiting  the  testator,  ar.il  the  act  of  one  in  respect  to  the  cus- 
tody,  care    and    disposition   of   the    testator's   goods   is   the   act    of   all 

ami    bin<ls    the    estate.      (Ind.)      Alerding   v.    Allison,    .Ht)3. 

9.  EXECUTOR — Act  of  One  of  Several  Executors.— The  act  of 
one  of  two  executors  in  a  simple  matter  of  administrative  detail  is 
as  effective  as  the  act  of  both.      (Ind.)      Alenling  v.  Allison,  363. 

Sail    hj/  Administrator. 

10.  ADMINISTRATOR'S  SALE— Collateral  Attack  on  Letters.— 
L'poii  the  preseiitaticni  of  a  ])etition  for  the  apjioiiitineiit  of  .-in  ad- 
niinist  ratoi-.  tlie  probate  court  issued  a  pro[ier  citation,  and  it  was 
puljlislud  three  times  in  a  legal  newspaper.  The  time  of  tiio  liear- 
inji  was  ini[iro[n-rly  set  for  two  days  ])revious  to  the  expiration  of  a 
!e^:;l  ]>ul>lica  t  ion.  and  on  the  date  named  the  administrator  was 
apiioinied.  8ubseipient  jiroceedings,  which  were  in  all  res]ui-;<  regu- 
lar, r.  Milted  in  the  sale  of  the  real  estate  and  the  tir.ai  clM-inir  up 
of  tlie  I'htate.  Ten  vtars  thereafter  one  of  the  heirs  a;  law.  w  i.o  iiad 
not  aiijH  ared  in  the  proceedings,  filed  a  petition  for  ailiiiiiii>r  rat  :o:i 
on  ilie  estate,  ignoring  tlie  |jrevious  administration  (mi  the  tlieory  tliat 
the  apjiointnUMit  of  tlie  administrator  was  void  b. cause  of  the  fail- 
ure to  give  the  jiroper  notice  of  the  liearing  on  the  pi  til  ion  I'or  the 
appointment  of  tlie  administrator.  Held  tha^  a-  the  ;i'.:hlie:;i  ;.,n  if 
the  notice  was  not  jiiri>dict  iunal  and  the  apj' iii:t  iiieiii  of  tn.'  adniiii- 
i-trator.  therefore,  only  irregular,  the  (|:;('~:t  in::  ot'  ilie  \-alidity  nt'  tlie 
;M-e.  eedings  cannot  be  raised  in  this  collateral  pioci'eMnig.  (^Minn.) 
iian>on    v.    Xv^aard.    •'■-'•'■>. 

Am.  Si.  Kcp.,  Vol.  lUT  —  73 
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11.  ADMINISTRATOR'S  SALE— Attack  upon  After  Five  Years. 

The  sale  of  the  real  estate,  which  was  the  only  property  belonging  to 
the  deceased,  by  the  administrator  appointed  under  such  circum- 
stances, is  not  subject  to  attack  in  an  action  brought  by  the  heir 
after  the  lapse  of  five  years  from  the  date  of  sale.  This  sale  was  an 
administrator's  sale,  within  the  meaning  of  Revised  Laws  of  1905^ 
section  3776.     (Minn.)     Hanson  v.  Nygaard,  523. 

12.  ADMINISTRATOR'S  SALES — Proceedings  for  are  Adverse  and 
Notice  must  be  Given. — Proceedings  by  the  administrator  of  the  es- 
tate of  a  decedent  to  sell  real  estate  are  adverse  to  the  heirs  at  law, 
who  must,  therefore,  be  notified  of  the  hearing,  or  the  court  has  no 
jurisdiction  to  order  the  sale.     (Kan.)     Graden  v.  Mais,  456. 

13.  ADMINISTRATOR'S  SALES,  Order  Prescribing  Notice  of  Ap- 
plication for  and  Its  Necessity. — Where  the  manner  in  which  notice 
of  the  hearing  of  a  petition  for  the  sale  of  real  property  of  a  decedent 
must  be  directed  by  the  court,  an  order  prescribing  the  essentials  is 
indispensable  to  a  valid  notice,  and  notice  given  in  the  absence  of 
siuh  order  avails  nothing.     (Kan.)     Graden  v.  Mais,  456. 

14.  ADMINISTRATOR'S  SALE,  When  Void  for  Want  of  Jurisdic- 
tion.— In  an  action  of  ejectment  brought  against  the  claimant  under 
nil  administrator's  deed  by  the  heir  of  the  deceased  owner  of  the  land 
tlie  entire  rf-cord  of  the  proceedings  in  the  probate  court  was  intro- 
duced in  evidence.  It  disclosed  no  order  requiring  notice  of  the  time 
and  place  of  hearing  the  petition  to  sell,  and  fixing  the  length  of  time 
and  the  manner  in  which  notice  should  be  given.  A  copy  of  a  printed 
notice  appeared  in  the  files.  The  court  ordered  the  land  sold,  con- 
firmed the  sale  made,  and  ordered  the  deed  to  be  executed.  Section 
2938  of  the  General  Statutes  of  190]  provides  that  an  administrator's 
deed  sliall  be  presumptive  evidence  that  the  administrator  observed 
the  directions  and  complied  with  the  requisitions  of  the  law.  Held, 
tlie  record  is  conclusive  evidence  that  no  order  respecting  notice  was 
made;  the  unauthorized  notice  was  a  nullity;  the  subsequent  acts  of 
the  court  did  not  cure  the  lack  of  jurisdiction  to  enter  upon  the  pro- 
ceeding; the  statute  cited  does  no  more  than  dispense  with  the  pro- 
duction of  the  record  in  the  first  instance,  and  the  deed  is  void. 
(Kan.)     Graden  v.  Mais,  456. 

15.  EXECUTION,  Levy  of  on  Personal  Property,  Acts  Essential 
to. — An  officer  levying  execution  upon  personal  property  must  take 
such  actual  and  exclusive  possession  as  the  nature  of  the  property  will 
jiermit.  Constructive  possession  is  not  sufficient  where  an  actual  pos- 
session  is   feasi'ijle.     (Kan.)     National   Bank   of   Holton  v.   Duff,  417. 

16.  EXECUTION,  Levy  of  on  a  Field  of  Com.— In  making  a  levy 
of  execution  upon  a  field  of  standing  corn,  the  officer  need  take  only 
such  possession  as  the  nature  of  the  property  will  permit.  He  need 
not  do  that  which,  but  for  the  writ,  would  make  him  a  trespasser.  It 
is  sufficient  if  he  go  to  the  premises,  there  do  some  open  and  unequivo- 
cal act  which  as  nearly  as  practicable  amounts  to  a  seizure,  and  in- 
dorse the  levy  on  the  writ.  (Kan.)  National  Bank  of  Holton  v. 
Duff,  417. 

17.  EXECUTION,  Levy  of  on  a  Field  of  Com,  Acts  Suificient.— In 

this  case  a  writ  of  execution  was  issued  against  the  property  of  a 
man  and  his  wife.  The  man  owned  a  field  of  standing  corn.  The 
officer  went  to  the  neighborhood  of  the  corn,  found  the  wife,  her  hus- 
band being  away,  read  the  execution  to  her,  and  told  her  he  intended 
to  take  the  corn.  The  officer  then  went  to  the  cornfield  with  a  wit- 
ness an<!  ]instcd  at  a  public  corner  of  the  field  a  notice  that  the  corn 
was  taken  on  execution  and  was  in  his  possession.     The  levy  was  duly 
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indorsed    on    the    writ.      ITeld,    a    sufficient    levy.     (Kan.)      National 
Bank  of  Holton   v.   Duflf,  417. 

18.  EXECUTION,  Levy  of  on  Personal  Property,  Ncces.sity  of 
Keeping  Guarded. — It  was  not  essential  to  the  validity  «t'  the  levy 
that  the  officer  should  station  and  keep  a  guard  over  llic  field. 
(Kan.)     National  Bank  of  Holton  v.  Duff,  417. 

Note. 

Executors  and  Administrators,  two  or  more  of  the  same  decedent,  ac- 
knowledgment  by   one    of  several   to   remove    the    bar   of    the 

statute  of  limitations,  385,  .S86. 
two   or  more  of   the   same  decedent,  allowance   of   claims   by   one 

of  several,  Z85. 
two  or  more  of  the   same   decedent,   arbitration   and   com|)romise 

by  one  of  several,  385. 
two  or  more  of  the  same  decedent,  are  entitled  to  the  possession 

of  the  effects  of  the  decedent,  383. 
two  or  more   of  the  same  decedent  are  joint  and  several   agents 

of  the  same  principal,  382. 
two  or  more  of  the  same   decedent   are   regarded   as   one   person, 

381",  382. 
two  or  more  of  the  same  decedent,  collection  of  assets  by  one  of 

several,  383. 
two   or   more    of   the   same   decedent,   confession    of   judgment    by 

one  only,  384. 
two  or  more  of  the  same  decedent,  contracts  executed  by  one  of 

several,  385. 
two    or   more    of   the    same    decedent,    disagreement    among    as    to 

custody  of  property,  384. 
two    or    more    of    the    same    decedent,    distinction    between    as    to 

powers  of.  383. 
two  or  more  of  the  same  decedent,  indorsement  of  notes  bv  one 

of  several,  388. 
two    or    more    of    the    same    decedent,    leases    bv    one    of    several, 

390. 
two  or  more  of  the  same  decedent,  mortgages  bv  one  of  several, 

391. 
two  or  more  of  the  same   decedent,  one   has  no  power  to  exclude 

the   other,  384. 
two   or   more   of   the   same   decedent,   pledges   bv   one   of   several, 

391. 
two  or  more  of  the  same  decedent,  power  of  one  to  proceed  with- 
out the  other,  384. 
two   or   more   of  the    same   decedent,   releases  bv   one    of    several. 

39n1. 
two  or  more  of  the  same  decedent,  sales  and  transfers  by  one  of 

several,  387. 
two  or  more  of  the  same  decedent,  sales  of  real   propertv  bv  one 

of  several,  389,  390. 
two    or    more    of    the    same    decedent,    statutory    nioijiiieation    of 

powers  of,  382. 

EXEMPTIONS. 

1.  EXEMPTION. — To  Effect  a  Change  of  Residence  there  must  be 
intention  and  act;  an  intention  to  remove  from  the  state  is  not  alone 
sufiiL-ient  to  defeat  a  claim  of  exemption.  (Minn.)  Grinustad  v. 
Lofgren,    5C(i. 

2.  EXEMPTIONS — Persons  Removing  from  State. — A  tl.  btor  sold 
all  his  nonexiMnpt  property  and  started  to  rrinove  to  aiMtiicr  state, 
with  the  intrntion  of  establishing  a  residence  tluTe.  Whilo  on  the 
way,  and  yet  within  this  state,  an  attachment  was  levied  on  his  horse. 
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Held,  that  he  was  still  a  resident  of  the  state,  within  the  meaning 
of  the  exemption  law,  and  entitled  to  claim  his  exemptions.  (Minn.) 
Grimestad    v.    Lofgren,   .566. 

3.  EXEMPTIONS— Abuse  of  Process  in  Attaching.— This  action 
for  damages  for  wrongful  and  malicious  levying  on  exempt  property 
is  an  action  for  the  abuse  of  process,  and  not  for  malicious  prosecu- 
tion. That  the  plaintiff  acted  under  the  advice  of  counsel  is  not  a 
defense  to  such  an  action,  but  the  fact  may  be  shown  in  mitigation 
of   damages.     (Minn.)     Grimestad   v.   Lofgren,   566. 

FELLOW-SERVANTS. 

See   Master   and   Servant,   25-28. 

FIDUCIARY  RELATIONS. 

1.  FIDUCIARY  RELATION.— The  Relation  of  Priest  and  Parish- 
ioner is  a   fiduciary  one.     (111.)     Gilmore  v.  Lee,   330. 

2.  A  FIDUCIARY  RELATION  Exists  in  Every  Case  in  Which 
There  is  Coniidence  reposed  on  one  side  and  resulting  superiority  and 
influence  on  the  other.  The  relation  and  the  duties  involved  in  it 
need  not  be  legal;  they  may  be  moral,  social,  domestic  or  merely 
personal.     (111.)     Hensan   v.    Cooksey,   345. 

3.  FIDUCIARY  RELATION— Presumption  of  Undue  Influence.— 
The  existence  of  a  confidential  relation  between  the  parties  to  a 
transaction  creates  a  presumption  of  influence  which  imposes  upon 
the  one  receiving  the  benefit  the  burden  of  proving  an  absence  of 
undue  influence  by  showing  that  the  other  party  acted  upon  the  com- 
petent and  independent  advice  of  another,  or  such  facts  as  will 
satisfy  the  court  that  the  dealing  was  at  arm's-length,  or  that  the 
transaction  was  had  in  the  most  perfect  good  faith  on  his  part  and 
was  equitable   and  just.     (111.)     Hensan  v.  Cooksey,  345. 

FINDINGS. 

See  Trial,  13-15. 

FIRE. 

See  Negligence,  4-6. 

FIXTURES. 

1.  FIXTURES — Dwelling-houses    and   Factories. — The    rule    is    the 

same  as  to  articles  attached  to  a  dwelling-house  as  it  is  to  machines 
in   a  factory.      (Mass.)      Hook  v.   Bolton,   487. 

2.  FIXTURES,  What  are — Question  of  Law  and  Fact. — Gener- 
ally, the  question  whether  an  article  attached  to  a  building  belorgs 
to  the  real  estate  is  a  mixed  question  of  law  and  fact.  (Mass.) 
ITook  V.  Bolton.  4S7. 

3.  FIXTURES. — Gas  Fixtures,  Steam  Radiators,  Kitchen  Ranges 
and  Window  and  Door  Screens  attaened  to  and  used  within  a  build- 
ing niav  or  may  not  be  [lersonal  pro]ierty  according  to  the  facts 
and  circumstances  tending  to  show  that  they  were  or  were  not  in- 
tended to  remain  within  the  building  as  a  part  of  it.  The  question 
wlictluT  they  are  permanent,  irremovable  fixtures  as  between  mort- 
gairor  and  "mortgagee  should  be  submitted  to  the  jury,  (^lass.) 
Hook    v.    P.olton,    487. 

4.  FIXTURES,  What  are.  When  a  Question  of  Law.— Gas-stoves 
and  Window-shades  Running  on  Rollers  in  an  ordinary  dwc^lling- 
honsf.  intended  for  a  single  family,  and  not  shown  to  have  been 
inteuiltd    to   be   kept   and   used    differently   from   a   common    dwelling- 
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house,  are  personal  property,  as  a  matter  of  law.  between  the  mort- 
gagor and  the  mortgagee,  where  they  are  ordinary  articles  of  mer- 
chandise not  peculiarly  fitted  for  use  in  the  house  and  of  standard 
pattern,  loosely  affixed  and  easily  removed.  (Mass.)  Hook  v.  Bol- 
ton,  487. 

5.  TRADE  FIXTUEES  of  a  Tenant  Remain  Personal  Property  in 
the  Eye  of  the  Law  so  far  as  the  right  of  removal  is  concerned. 
(X.   Y.)      Matter  of  City  of  New   York,  DUS. 

6.  TRADE  FIXTURES,  Limitation  upon  Right  of  Removal.— The 
liiiiitalion  ujion  the  ri^^ht  to  remove  triule  fixtures  is  that  the  removal 
must  be  at'com|ilislicd  without  substantial  injury  to  the  freehold. 
There  is  no  right  to  add  the  condition  that  the  property  must  be  sus- 
ceptible of  removal  without  injury  thereto.  Probably  the  right  of 
removal  does  not  exist  of  a  thing  which  cannot  be  severed  without 
being  <lestroyed  or  reduced  to  a  mass  of  crude  materials.  (N.  Y.) 
Matter  of  City  of  New  York,  903. 

See    Eminent    Domain. 

FOREIGN  EXECUTOR. 
FOREIGN  EXECUTORS— Objection  to  Right  to  Sue.— .\  judg- 
ment tliat  foreign  executors  have  no  cai)acity  or  authority  to  maintnin 
an  ;utioii  because  the  estate  has  been  administered  and  they  <lis- 
charged  is  a  matter  of  defense  which  can  be  successfully  jdeaded,  but 
cannot  be  raised  in  a  collateral  attack  on  the  judgment  recovered. 
(Mo.)      Eandall  v.  Snyder,  G53. 

FORGERY. 

1.  INDICTMENT — Joinder  of  Counts  for  Forgery. — An  informa- 
tion in  two  counts,  one  charging  forgery  in  the  making  of  an  in- 
strument, and  the  other  forgery  in  uttering  it,  is  not  subject  t<. 
demurrer  on  tlie  ground  that  it  charges  two  offenses.  (Mont.)  State 
V.    Mitton,    9?>2. 

2.  CRIMINAL  LAW — Variance. — Evidence  of  forgery  by  alter- 
ing an  iiist luiiieiit  is  not  admissible  under  an  information  charging 
the  forgery  to  have  been  by  the  fraudulent  making  of  such  instru- 
ment.     (Mont.)      State  v.  Mitton,  732. 

3.  CRIMINAL  LAW — Forgery,  Charge  of  in  Two  Counts  and 
Evidence  Under  One  Only. — Fuder  an  indictment  in  two  counts 
chnrgiiig  tiie  accused  witli  forgery,  one  by  making  the  forged  in- 
stniiiH  Ht  and  the  other  by  altering  it  after  it  had  been  made,  the 
court  may  withdraw  from  the  jury  all  consideration  of  the  first 
coutit  an<l  proceed  upon  the  second  in  the  same  manner  ns  if  it  liad 
been  the  only  count  in  the  information  when  filetl.  (Mont.)  State 
V.   Mitton.    732. 

4.  CRIMINAL  LAW— Evidence  Under  a  Count  Charging  tlie 
Accuf-ed  with  Uttering  a  Not«  After  It  had  been  Forged.— \Vh.  re  tlie 
defei,(!;int  was  charged  with  uttering  a  note,  knowing  it  to  liaNc 
bten  forged,  he  is  cliarged  with  knowledge  tlint  the  st;ite  will  s.ck 
to  pro\c  tli;it  the  note  had  been  forged  in  the  first  insi.-ir.cr  liv  a!i\- 
lU'iiiis    bv     which    forgery    had    been    committed.      (Mont.)      State    v. 

^litton,  ::;2. 

5.  APPEAL  AND  ERROR— Want  of  Prejudice.— If.  un.lcr  an 
iniiictmcnt  cliar^ing  forgery,  in  two  counts,  e\'i<l(iice  is  admitted 
not  I'ro-ierlv  receivable  wiiile  both  counts  ^taii'!,  ye*  if  one  i-outit 
is  witbilrawn  and  the  jury  told  not  to  consider  it.  aiid  :]'■'  e\-i<!e!ice 
recc'vcd  was  ]M-o|'erl\-  admitted  iind.r  rlo'  other  i-ouui,  the  error  ia 
without   prejudice.      (Mont.)      State  v.   Mitron,   7M2. 


1142  Index. 

6.  FORGEET  —  Evidence  —  Circumstances  of  Transfer. — A  wit- 
ness to  whom  a  note  was  transferred  which  is  claimed  to  have  bnen 
forged  may  be  asked  to  detail  the  circumstances  of  the  transfer, 
because  they  are  a  part  of  the  transaction  and  tend  to  show  the 
intent  with  which  the  accused  acted.  (Mont.)  State  v.  Mitton, 
732. 

7.  EVIDENCE  of  Other  Criminal  Acts. — On  a  prosecution  for 
uttering  an  instrument  known  to  have  been  forged,  evidence  of  an- 
other and  similar  transaction  on  the  part  of  the  accused  about  the 
same  time  is  admissible  upon  the  question  of  his  intent.  (Mont.) 
State  V.  Mitton,  732. 

8.  FORGERY  Resulting  from  Detaching  Part  of  an  Instrument. — 
Where  an  instrument  is  executed  amounting  to  an  order  for  sup2)lics 
and  a  promise  to  pay  the  amount  thereof,  the  detaching  of  such 
promise  amounts  to  a  material  alteration,  and  if  done  with  a  crim- 
inal intent,   constitutes  forgery.      (Mont.)      State   v.  Mitton,   732. 

9.  JURY  TRIAL— Instruction,  Refusal  of,  When  Proper. — Where 
an  information  is  filed  charging  forgery  in  two  counts,  one  of  which 
is  withdrawn  from  the  consideration  of  the  jury,  an  instruction  ap- 
plicable to  the  information  as  it  existed  before  such  withdrawal  ia 
properly   refused.     (Mont.)     State   v.   Mitton,   732. 

FRAUD. 

1.  FRAUD — Manner  of  Pleading  in  Suit  to  Quiet  Title. — The  com- 
plaint in  an  action  to  set  aside  a  deed  because  of  the  grantee's  repre- 
sentations must  show  that  they  were  false  or  fraudulent;  fraud  is  a 
question  of  fact  and  is  never  presumed.  (Ind.)  Studabaker  v. 
Faylor,   397. 

2.  FRAUD — Manner  of  Pleading  in  Suit  to  Quiet  Title. — A  com- 
plaint to  set  aside  a  deed  on  tlie  ground  of  the  grantee's  fraudulent 
representations  must  specifically  set  forth  the  facts  constituting  the 
fraud;  the  eniplovmeut  of  general  epithets  will  not  suffice.  (Ind.) 
Studabaker  v.  Faylor,  397. 

FRAUDS,  STATUTE  OF. 
FRAUDS,  STATUTE  OF,  Who  may  Urge — Pledgee  or  Subse- 
quent Purchaser. — When  a  vendor  of  chattels  by  a  contract  voidable 
by  the  statute  of  frauds  makes  a  subsequent  valid  sale  or  pledge  and 
delivery  of  the  same  chattels  to  a  third  person,  lie  thereby  repudiates 
and  avoids  the  former  contract,  and  the  subsequent  purchaser  may 
invoke  the  statute  for'  his  own  protection.  (Xeb.)  First  Xat.  Bank 
V.  Blair  State  Bank,   752. 

See  Boundaries,  2-4;   Guaranty;   Trusts,  4. 
Xote. 
Frauds,  Statute  of,  concerns  the  remedy  only,  756. 

conveyances  made  in  compliance  with,  contracts  void  by,  776. 

contracts  void  by,  actions  for  interfering  with.  "•57'769. 

creditors  cannot  compel  their  debtors  to  plead,  770-772. 

creditors  enforcing  against  agreements  void  by,  771. 

defense  of  is   personal,  7.3(1,   761. 

does  not  render  contracts  void,  770. 

ejectment  based  on  sale  void  by.  764. 

election    of   parties   to    treat    contracts    as    valid    notwithstanding, 

7.57. 
election   to  urge,  whether  made  by  selling  property  which  is   af- 
fected by  contract  void  by.  775. 
escheaters,  right  of  to  plead.  778. 
executed  contracts  are  not  void  by,  757. 


Index.  1143 

Jrauds,  Statute  of,  executors  and  administratorg,  right  of  to  plead, 

777,    778. 
fraud,  intcrmeddh  rs  and  tortfeasors  cannot  plead,  766. 
heirs  and  devisees,  when  may  plead,  758,  777. 
insurance  couii)anies  may  not  plead  as  to  contracts  between  other 

])erson3,  769. 
intermediiite  lessees  and  vendees,  whether  may  plead,  774-777. 
leases,  parol,  cannot  be  avoided  by  third  persons,  762. 
mining  claims,  transfers  of  void  by,  third  persons  cannot  object 

to,  765. 
mortgagee,  when  cannot  take  advantage  of,  757. 
parol   contracts   cannot  be  avoided  because   of  by  third   persons, 

759-764. 
parties  to  contracts  cannot  be  comjielled  to  rely  upon,  759, 
public  oflicers,  right  of  to  jdead,  778. 
state  or  government,  riglit  of  to   plead,  778. 
strangers,  whether  may  take  advantage  of,  756-760. 
trust,  tliird  i)ersons  cannot  set  up  to  impeach,  758. 
vendees  and   lessees,  when  may  jilead,   772-774. 
waiver  of  after  third  persons  have  become  interested,  761. 

FRAUDULENT  CONVEYANCES. 

1.  FRAUDULENT  CONVEYANCE— Validity  as  to  Parties.— A 
transl'tT  of  property  in  fraud  of  creditors,  wliile  void  as  to  them,  is 
binding  on  the  parties  and  those  in  privity  with  them.  (Mo.) 
Ciiarles    v.    White.    (J74. 

2.  FRAUDULENT  CONVEYANCES— Effect  of  Agreement  to  Sup- 
port.— -V  conveyance  by  an  insolvent  debtor  of  pro|)erty  which  is 
liable  to  l)e  taken  for  his  debts,  based  upon  a  consideration  of  an 
agreement  on  the  part  of  the  grantee  to  maintain  and  support  the 
grantor  during  his  natural  life,  is  fraudulent  and  void  as  to  creditors, 
regardless  of  the  intention  of  the  parties  to  the  transaction.  (Colo.) 
Falicy   V.   Fa  hey,    118. 

3.  FRAUDULENT  CONVEYANCE— Husband  and  Wife.— Where 
a  eretlit<ir's  bill  is  brought  to  sulijcet  land  cnuveyed  by  a  third  person 
to  the  wife  of  an  insolvent  debtor,  the  burden  is  ou  her  to  prove  that 
she  paid  tlio  consiileratiou  out  of  her  separate  funds.  (Ala.)  Sil- 
ver  ic   Co.   V.   A'ernon,   69. 

4.  FRAUDULENT  CONVEYANCE,  Right  of  Creditors  of  the 
Grantor  to  Levy  on  the  Property  Notwithstanding. — Keal  estate, 
wliicli  has  been  conveyed  without  consideration  in  fraud  of  creditors 
of  the  grantor,  may  be  levied  uj)on  and  sold  under  an  execution  as 
the  property  of  the  grantor.  In  such  case,  the  grantor,  as  to  the  exe- 
cution creditor,  has  more  than  an  equitable  interest  in  the  realty  con- 
veyed, and  the  purchaser  at  the  execution  sale  may  maintain  an  action 
against  the  fraudulent  grantee  to  cancel  the  fraudulent  conveyances 
and    to    quiet    his    title.      (Xeb.)      Becker   v.    Linton,    795. 

5.  FRAUDULENT  CONVEYANCE,  What  Deemed  to  be  a.— It  is 
not  iicct  ssary  to  jirove  tlie  specific  intent  in  making  a  conveyance. 
Such  inn  nt  may  be  gathered  from  the  act  of  the  parties,  and  the  con- 
veyance becomes  fraudulent  in  law  when  shown  to  have  been  made 
for  the  purjiose  of  placing  the  jiroperty  licvond  tlie  reach  of  creditors, 
or  that  it  would  hinder  or  delay  them  iu  collecting  their  just  demands. 
(Xeb.)      Becker    v.    Linton.    71)."). 

See   Husband   ani.l   ^Vife,  6,   7.      ... 

FUTURES. 

See   Scales. 
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GARBAGE. 

See  Municipal  Corporations,  1. 

GAS. 

1.  GAS  COMPANIES,  Right  of  to  Refuse  to  Furnish  Gas  to  an 
Assignee  for  the  Benefit  of  Creditors  Until  the  Bill  of  His  Debtor 
is  Paid. — Under  a  statute  forbidding  a  gas  company  to  refuse  gas 
because  the  bill  of  the  original  occupant  of  the  building  remained 
unpaid,  such  company  has  no  right  to  refuse  to  furnish  gas  to  an 
assignee  for  the  benefit  of  creditors,  though  the  bill  due  from  his 
assignor  for  gas  furnished  remains  unpaid.  (Mass.)  Cox  v.  Maiden 
etc.   Co.,  503. 

2.  GAS  COMPANIES,  Suit  in  Equity  Against  to  Compel  to 
Furnish  Gas — Remedy  at  Law. — A  suit  in  equity  cannot  be  main- 
tained against  a  gas  company  to  compel  it  to  furnish  gas  to  the 
complainant,  because  the  remedy  at  law  by  mandamus  is  adequate. 
(Mass.)     Cox  V.  Maiden  etc.  Co.,  503. 

3.  GAS — Adoption  of  Rule  Against  Delinquents. — Under  a  city 
charter  which  authorizes  the  light  and  water  board  to  regulate  the 
rates  of  water  and  gas  and  enforce  them,  it  has  authority  to  adopt  a 
rule  that  gas  will  not  be  supplied  to  a  delinquent  customer  until  his 
arrears  for  gas  furnished  have  been  paid.  (Minn.)  State  v.  Board 
of  Water   etc.   Commrs.,   581. 

4.  GAS. — The  Provisions  of  a  City  Charter  which  authorize  the 
conditioning  of  supply  of  gas  to  a  customer  upon  the  payment  of 
debt  for  gas  previously  furnished  have  the  force  and  effect  of  legis- 
lative enactments.  (Minn.)  State  v.  Board  of  Water  etc.  Commrs., 
581. 

5.  GAS — Refusal  to  Furnish  Delinquent  Patron. — A  regulation  of 
a  city  light  and  water  board  that  gas  shall  not  be  furnished  a  patron 
until  his  prior  indebtedness  is  paid  is  valid.  (Minn.)  State  v. 
Board  of  Water  etc.  Commrs.,   581. 

6.  GAS — Discrimination  Against  Customers. — A  municipal  light 
and  water  board  cannot  adopt  regulations  which  improperly  discrim- 
inates between  different  persons  or  property.  (Minn.)  State  v. 
Board  of  Water  etc.  Commrs.,  581. 

7.  GAS — Interference  by  Judiciary  with  Rates. — The  judiciary 
should  not  interfere  with  the  means  of  collecting  gas  rates  established 
under  legislative  sanction,  unless  they  are  plainly  in  violation  of  law. 
(Minn.)      State   v.   Board   of   Water   etc.   Commrs.,   581. 

8.  GAS. — When  a  Patron  is  in  Default  in  Payment  of  Gas  fur- 
nished him,  the  city  light  and  water  board  is  justified  in  including  in 
his  arrearages  the  gross  price  for  gas,  which  is  reasonable,  and  in- 
cidental charges  for  making  and  severing  connections.  (Minn.) 
State  V.  Board  of  Water   etc.   Commrs.,  581. 

GIFTS. 

1.  GIFTS  to  a  Mistress  and  Attempts  to  Reclaim  the  Proceeds. — 

One  who  lives  with  a  woman  as  his  mistress,  and,  to  induce  lier  to 
accept  and  continue  in  that  relation,  makes  her  gifts  of  money  with 
wliir-h  she  purchases  furniture,  the  purpose  of  the  purchase  being 
to  surround  and  guard  their  intercourse  with  a  setting  of  safety, 
seidusion  and  ease,  cannot  maintain  a  bill  in  equity  to  establish  his 
title  to  such  furniture  or  to  prevent  its  removal  and  sale.  The  court 
will  leave  the  parties  in  the  position  in  which  they  have  placed 
themselves.      (Mass.)      Otis   v.   Freeman,  476. 

2.  FIDUCIARY  RELATION — Gift  Between  Persons  in,  Pre- 
sumptively Void. — \Vhtre   a  confidential   relation   exists^   a   gift   made 
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to  the  person  in  whom  the  confidence  is  reposed  by  reason  of  the 
relation  is  prima  facie  void;  the  law  presumes,  from  the  mere  exist- 
ence of  the  relation,  that  the  gift  was  obtained  by  undue  inrtuenr-e  or 
improper  means,  and  the  burden  of  proof  rests  upon  the  tlonee  to 
show  that  it  was  the  free  and  voluntary  act  of  the  donor.  (111.) 
Gilmore    v.    Lee,   330. 

3.  FIDUCIARY  RELATION— Gift  Between  Persons  in,  Presump- 
tively Void. — Livery  confidential  relation  imi)]ies  a  condition  of  super- 
iority by  one  of  the  parties  over  the  other,  and  if  the  superior  obtains 
a  benefit,  such  as  a  gift,  equity  raises  a  prcsumjitiou  against  its 
validity  ami  casts  upon  the  donee  the  burden  of  proving  aflirinatively 
good  faith,  full  knowleilge  and  indepemlent  action  on  the  part  of 
the   donor.      (III.)      Gilmore    v.    Lee,   3o(). 

4.  GIFT  from  Parishioner  to  Priest — Presumption  of  Invalidity. 
A  gift  causa  mortis  from  a  parishioner  to  his  priest  is  prima  facie 
void,  on  aicuunt  of  the  confidential  relation  existing  between  them, 
;nid  the  bunlen  is  upon  the  donee  to  show  that  the  intention  to  give 
ori;;inat(d  with  the  donor  without  his  inlhieuce.  (111.)  Gilmore  v. 
Lee,    :VM). 

5.  GIFT  from  Parishioner  to  Priest  for  Masses. — A  gift  of  a  cer- 
tificate of  deposit  from  a  parisiiioner  to  a  priest  to  be  nsed  for  masses 
fur  the  repose  of  the  soul  of  the  donor  is  /alid.  (111.)  Gilmore  v. 
Lee,    330. 

6.  GIFTS  CAUSA  MORTIS— Whether  Regarded  with  Disfavor.— 
Gifts  causa  mortis,  being  donations  made  witliout  the  safeguards 
cast  by  the  law  around  the  execution  of  wills,  are  not  favored. 
(111.)      Gilmore  v.  Lee,  330. 

See   Husband  and   Wife,  3-7, 
Note. 
Gilts,  jirosuniption  of  on  a  conveyance  to  a  wife,  rebuttal  of,  2G5. 

piisuniption    of    where    luisband    pays    purchase    price    and    takes 

conveyance  to   his  wife,  254,  255. 
presumption    of   where    wife   pays   purchase   price   and   takes   con- 
veyance  to   her  husband,   256. 

GUARANTY. 

1.  GUARANTY — Parol  Evidence  to  Establish. — To  allow  the  lia- 
bility as  guarantor  to  be  cstalilished  by  parol  violates  the  statute  of 
frauds.      (.\la.)      Brown  v.  O'Byrnr,  77. 

2.  GUATwANTY — Change  in  Personnel  of  Partnership. — A  guar- 
.niiTy  to  a  firm  of  a  customer's  running  account  is  not  operative  as  to 
credit  exTi'iided  after  the  admission  into  such  firm  of  a  new  iiicmher, 
in  The  absence  of  anything  to  show  that  such  change  in  the  firm  was 
origirially  coiiteiniilatcd  by  the  guarantor.  (N.  J.  L.)  J.  IL  Lyon 
&    (.'o.    V.    i'lum,    858. 

HABEAS  CORPUS. 

HABEAS  CORPUS,  When  the  Proper  Remedy.— Though  an  ap- 
peal itiigut  have  been  prosecuted  for  a  coHN'irtion  lor  viiilating  a 
iuunii-i]ial  ordinance,  yet  its  validity  may  be  tested  by  an  application 
for  a  writ  of  liabeas  corims.      (Tenn.)      U'lJaver  v.  Muntgoiiiery,  1U14. 

HIGHWAYS. 

Oh.^tnirtion   ami  Adrrrse  Fos.'<(i^i<iO)i. 

1.  HIGHWAYS— Enjoining  Obstruction— Authority  of  County  At- 
torney.— The  county  airnri'.ey  has  p.iwer  tn  hrin^,'  a  sui:  in  t!.e  !:ame 
ol'  the  state  to  eijuin  elist  rurt  imis  to  tra\el  iip"ii  a  public  iMgi.way 
without   autliority   from   the    b^ard   of   county    coniuii.-aiuncrs,   ai;j    not- 
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withstanding  the  disinclination  or  refusal  of  the  local  highway  officers 
to  move  in  the  matter.     (Kan.)     Eble  v.  State,  412. 

2.  HIGHWAYS,  Collateral  Attack  upon  Proceeding  Establishing. 
A  bond  given  at  the  institution  of  proceedings  to  open  a  road  under 
the  law  of  1868  is  not  void  because  signed  by  one  petitioner,  as  prin- 
cipal, and  by  a  single  surety,  who  is  also  a  petitioner.  (Kan.)  Eble 
V.  State,  412. 

3.  HIGHWAYS,  Proceedings  for  Discontinuing  —  Limitations. — 
The  statute  vacating  roads  and  barring  authority  for  opening  roads 
which  have  remained  unopened  for  seven  years  after  orders  have  been 
made  or  authority  has  been  granted  for  opening  them  does  not  apply 
to  a  discontinuance  of  use  after  a  road  has  been  opened.  (Kan.) 
Eble  V.   State,  412. 

4.  HIGHWAYS,  Adverse  Possession  of  does  not  Create  Title  by 
.Prescription. — A   private   individual   cannot   obtain   title   to    a   public 

highway  by  adverse  possession.  Lapse  of  time  will  not  bar  the  rem- 
edies of  the  state  against  encroachments  upon  a  highway.  An  ob- 
struction to  the  public  use  of  a  highway  is  a  continuing  nuisance,  and 
no  equities  in  favor  of  a  person  committing  such  a  nuisance  can  be 
founded  upon  the  acquiescence  of  the  highway  or  other  officials  or 
upon  their  laches  in  taking  steps  to  punish  or  abate  it.  (Kan.) 
Eble  v.  State,  412. 

Dedication  and  Existence. 

5.  HIGHWAYS,  Estoppel  to  Deny  the  Existence  of. — A  com- 
plainant w^ho  alleges  that  there  is  running  througli  his  land  a  public 
highway,  and  that  defendants  have  commenced  grading  for  and 
laying  a  brick  and  stone  sidewalk  through  such  land  on  the  south 
side  of  the  highway,  and  offers  evidence  of  the  use  of  such  highway 
for  twenty  years,  is  estopped  from  denying  the  public  character  of 
the  road  or  claiming  that  the  sidewalk  is  being  constructed  outside 
of  the  road.     (Xeb.)     Hitchcock  v.  Zink,  743. 

6.  HIGHWAY,  Effect  of  the  Dedication,  and  the  Uses  to  Which 
It  may  be  Appropriated. — Where  the  owner  of  land  dedicates  it  to 
the  public  for  a  road  or  street,  he  impliedly  grants  the  attendant 
right  to  make  such  use  of  it  as  shall  suitably  fit  it  for  travel. 
(Xeb.)     Hitchcock  v.  Zink,   743. 

Improvement — Sideicallcs. 

7.  HIGHWAYS,  Improvement  of  for  the  Use  of  Footmen.— A 
public  road  is  for  use  by  the  traveling  public,  and  may  be  improved 
to  accommodate  footmen,  as  well  as  those  using  it  for  teams,  wagons 
or  other  vehicles.     (Xeb.)     Hitchcock  v.  Zink,   743. 

8.  HIGHWAY,  Sidewalks,  Right  to  Construct  in.— A  sidewalk 
constructed  outside  the  traveled  way  for  teams,  but  within  the 
boundaries  of  the  road,  docs  not  constitute  an  additional  bur<len 
added  to  the  easement  possessed  by  the  public  in  the  land  over  which 
the  road  passes.     (Xeb.)     Hitchcock  v.  Zink,  743. 

9.  HIGHWAYS,  Sidewalk,  Construction  of  in  by  Private  Party. 
The  owner  of  the  fee  cannot  complain  that  a  sidewalk  is  being 
constructed  along  a.  public  road  by  private  parties,  where  permission 
to  build  the  walk  has  been  granted  by  the  board  of  county  com- 
missioners.     (Xeb.)      Hitchcock  v.  Zink,  743. 

AutomohiJes. 

10.  AUTOMOBILES — Constitutional  Law. — It  is  the  duty  of  the 
legislature  in  the  exercise  of  the  police  power  to  consider  the  risks 
that  arise  from  the  use  of  new  inventions  applying  the  forces  of 
nature  in  previously  unknown  ways;  and  this  rule  is  applicable  to 
automobiles.     (Mass.)     Commonwealth  v.  Kingsbury,  513. 
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11.  AUTOMOBILES — Constitutional  Law — Exclusion  of  from  Cer- 
tain Roads. — The  legislature  may  determine  that  there  are  streets 
or  roada  on  which  automobiles  should  not  be  allowed  at  all.  (Mass.) 
(.'ommonwealth   v.   Kingsbury,  513. 

12.  AUTOMOBILES— Delegation  of  Power  to  Exclude  from  Cer- 
tain Hifjhways. — The  legislature  may  delegate  to  boards  of  aldermea 
or  fouiicilmcn  or  to  a  highway  commission  the  jiower  to  designate 
roads  and  streets  on  which  automobiles  shall  not  be  used.  (Mass.) 
<  ommonwtalth  v.  Kingsbury,  513. 

HOMICIDE. 

In  General. 

1.  MUHDER — Killing  When  cannot  be  Said  not  to  have  heen* 
from  Premeditated  Design. — Wlicn  the  evidence  tends  to  show  ground 
for  bad  fooling  on  the  part  of  the  defendant  toward  the  deceased,  and 
that  defendant  called  to  deceased  and  brought  on  the  difliculty,  and 
that  the  docoasod  backed  away  from  him,  tlie  appellate  court  cannot 
say  the  killing  was  not  from  premeditated  design.  (Fla.)  Vasquez 
V.   State,    129. 

2.  MURDER  IN  THE  SECOND  DEGREE,  Connection  of  When 
Sustainable. —  Proof  of  an  intent  upon  the  part  of  the  defendant  to 
kill  a  particular  individual  docs  not  exclude  a  conviction  of  murder 
in  the  second  degree,  under  the  statute  of  Florida  defining  that  of- 
fense.    (Fla.)     Vasquez   v.    State,   129. 

Insaniiy  and  Self-defense. 

3.  HOMICIDE. — Insanity  is  Either  Partial  or  General.  General 
alienation  ahvav.s  excuses  homicide.  Partial  insanity  does  not  always 
excuse,  for  one  may  be  partially  insane  and  yet  be  responsible  for 
his  criminal  act.  The  law  docs  not  excuse  unless  the  dorangemont 
is  so  great  that  it  renders  the  person  incapable  at  the  time  of  its 
commission  of  distinguishing  between  riglit  and  wrong  in  respect  to 
the  act   of   homicide.      (Mo.)      IState  v.   Porter,  5S9. 

4.  HOMICIDE — Insanity— Evidence  and  Burden  of  Proof. — When 
insanity  is  pleaded  as  a  defense  to  a  homicide,  the  existence  tlicreof  at 
tlie  liiiu*  of  the  act  must  be  established  to  the  reasonable  satisfaction 
of  the  jury  before  an  acquittal  can  bo  liad,  and  the  burden  of  proof 
rests   with  the   defendant.      (Mo.)      State    v.   I'orter.   5S9. 

5.  HOMICIDE — Insanity  as  a  Defense. — If  a  Person  is  Insane  at 
the  Time  he  t.ikos  the  life  of  anotlior,  it  can  make  no  difference,  so 
far  as  the  dofonse  of  insanity  is  concerned,  as  to  how  or  in  what 
manner   his   insane   condition  was  produced.     (Mo.)      State   v.    Porter, 

.5s;». 

6.  HOMICIDE. — To  Establish  Insanity  as  a  Defense  to  a  Homi- 
cide, positive  or  direct  testimony  is  not  required,  nor  is  it  necossary 
to  ostaldish  the  defense  beyond  a  reasonable  doubt.  It  is  suiliciont 
if  the  jury  is  reasonably  satisfied  by  the  weiglit  or  proi"ionderauce  of 
the  testimony  that  the  accused  was,  at  the  time  he  committed  the 
act,  inca|ial)ie  of  distinguishing  between  riglit  and  wrong.  (Mo.) 
State    V.    I'ortor.    5S9. 

7.  HOMICIDE — Insanity  ShowTi  by  Statements  of  Accused. — 
"W'liore  insanity  is  relied  upon  as  a  defense  to  a  homicide,  statements 
!m:ic1c  l)y  the  accused  shortly  after  the  commission  of  the  act  are 
admissible  as  tending  to  show  his  mental  condition,  notwithstanding 
they  are  not  a  part  of  the  res  gestae  and  would  be  considered  si  If- 
S(r\-iiig  under  the  geiicial  rules  of  evidence,  (Mo.)  State  v.  Porti^r, 
5S9. 

R.  KOrJICIDE — Evidence  of  Insanity, — When  Insanity  is  Relied 
upon  as  a  defense  to  homicide,  great  latitude  is  allowed  iu  admitting 
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evidence  having  any  tendency  to  throw  light  upon  the  mental  condi- 
tion of  the  defendant  at  the  time  of  the  commission  of  the  crime. 
(Mo.)      State  v.  Porter,  589. 

9.  HOMICIDE. — Insanity  and  Self-defense  are  Both  Consistent 
Defenses,  and  when  there  is  evidence  to  support  both,  an  instruction 
that  if  the  jury  find  on  one  or  both  such  defenses  in  favor  of  the 
defendant  they  will  return  a  verdict  of  not  guilty  is  proper.  (Mo.) 
State   v.   I'ovter,   .589. 

10.  HOMICII"': — Evidence  of  Eeraote  Threats. — Threats  Made  by 
the  Defendant  against  the  deceased  are  admissible  in  a  homicide  case, 
however  remote  they  may  be;  the  remoteness  goes  only  to  the  weight 
of  the  evidence  and  not  to  its  competency.  (Mo.)  State  v.  Porter, 
589. 

11.  HOMICIDE — Insanity,  Latitude  in  Showing. — In  Determining 
the  Sanity  of  the  defendant  in  a  homicide  case,  evidence  of  anytliing 
and  everything  which  in  some  substantial  way  would  have  a  tendency 
to  show  that  his  nervous  organization  was  affected  at  the  time  of  the 
commission  of  the  act  is  admissible;  but  the  rule  shnuld  also  be  kept 
in  view  that  testimony,  to  be  admissible,  must  at  lofst  tend  to  prove 
or  disprove  some  of  the  issues  involved.  (Mo.)  State  v.  Porter, 
589. 

HOTELS. 
See   Innkeepers. 

HUSBAND    AND    WIFE. 

In  Geriernl. 

1.  EVIDENCE — Agency — Husband  and  Wife. — Where  the  issue  is 
whether  a  husband  was  the  agent  of  his  wife  with  authority  to  sign 
her  name  to  a  check  upon  her  bank  account,  evidence  that  he  fre- 
quently signed  checks  on  her  account  with  her  knowledge  and  consent 
is   competent.      (Kan.)      Hawkins   v.  Windhorst,  445. 

2.  ANTENUPTIAL  CONTRACT  Set  Out  in  the  Opinion  Ex- 
amined, and  held  to  be  executory,  and  not  to  vest  any  estate  in  the 
children  of  the  parties  to  the  contract.  (Neb.)  Becker  v.  Linton, 
795. 

Gifts  and  Conveyances. 

3.  HUSBAND  AND  WIFE— Effect  of  Her  Conveyance  to  Him.— 

A  sale  of  lantl  by  a  wife  to  her  husband  witliout  being  allowed  by 
order  of  the  superior  court  of  her  domicile,  is  invalid.  (Ga.)  Car- 
penter V.  Booker,   241. 

4.  HUSBAND  AND  WIFE— Presumption  of  Gift  from  Him  to 
Her, —  Where  purchase  money  is  paid  by  a  husband  who  causes  the 
conveyance  to  be  made  to  his  wife,  the  transaction,  in  the  absence 
of  exidcnce  to  the  contrary,  is  ]iresumed  to  be  a  gift  by  him  to  her. 
(Oa.)      Stonecipher   v.   Kear,    24S. 

5.  HUSBAND  AND  WIFE— Her  Conveyance  to  Him.— A  sale  by 
;i  wife  to  licr  husband  is  void  when  made  without  being  alloweel  by 
an  order  of  the  superior  court  of  her  domicile.  (Ga.)  Stonecinlier 
v.    Rear,   248. 

6.  FRAUDULENT  CONVEYANCES— By  Husband  to  Defraud 
Wife  of  Support. — Wliere  conveyance  by  husband  was  made  with  in- 
tent on  part  of  husband  to  defraud  wife  of  her  support,  and  grantee 
had  full  l<nowledge  of  this  fact,  the  conveyance  is  within  the  rule 
that  a  cotivevance  made  with  intention  and  purpose  of  defrauding 
those  wlici  may  become  creditors  will  be  set  aside  at  suit  of  such  cred- 
itors.     (Colo.)     Fahey   v.   Fahey,   118. 
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7.  HUSBAND  AND  WIFE — Conveyanca  In  Fraud  of  Wife.— A 
wife  whose  husband  has  conveyed  his  i)ro]if'rty  with  intent  to  defraud 
her  of  Bupport  and  maintenance  is  a  creditor  within  the  statnte  of 
frauds  which  prohibits  conveyances  made  with  intent  to  liindcr,  de- 
lay or  defraud  creditors  or  other  persons  of  their  lawful  suits,  dam- 
ages, forfeitures,  debts  or  demands.      (Colo.)      Fahey  v.  Fahey,  118. 

i<(par<itc  ilaiiitenance. 

8.  WIFE'S  ACTION  FOE  SUPPORT  —  Mutual  Adultery  of 
Spouses. — Tlie  adultery  of  a  wife  bars  her  statutory  aclion  for  scpa- 
ration  and  support,  notwithstanding  she  has,  in  a  prior  action  by  lier 
hunbatul  for  a  divorce,  successfully  interposed  the  defense  of  his 
ailultery.      (N.  Y.)      Hawkins  v.  Hawkins,  979. 

9.  HUSBAND  AND  WIFE — Separate  Maintenance. — A  wife  may, 
in  Colorado,  maintain  an  action  against  her  luisband  for  separate 
maintenance  independent  of  an  action  for  divorce.  (Colo.)  Fahey 
V.  Fahey,  118. 

10.  ALIMONY — Separate  Maintenance. — While  the  amount  to  be 
awarded  as  permanent  alimony  is  largely  in  the  discretion  of  the 
court,  the  value  of  the  husband's  estate,  if  he  has  any,  is  a  chief  fac- 
tor in  the  determination  of  the  amount  to  be  allowed,  but  if  he  has 
no  estate,  his  earning  capacity  becomes  of  first  importance.  The  stat- 
ute providing  that  in  divorce  suits  the  allowance  of  alimony  should 
be  reasonable  and  just  applies  equally  to  actions  for  separate  maiu- 
lenance.     (Colo.)     Fahey   v.  Fahey,   118. 

11.  ALIMONY — Excessive  Amount. — Where,  in  a  suit  for  separate 
maintenance,  a  wife  had  been  allowed  alimony  to  the  date  of  the  de- 
cree amounting  to  eight  hundred  and  ten  dollars,  and  thirty  dollars 
a  nioutli  thereafter,  together  with  one  hundred  lioljars  as  attorney's 
fees,  and  costs  of  suit,  but  the  husband's  estate  M'as  not  worth  more 
than  twelve  hundred  dollars,  and  outside  of  that  he  was  practiiiilly 
penniless,  eighty  years  of  age,  sick  and  infirm,  at  times  incaiiable  of 
tfiking  care  of  himself,  and  utterly  incapable  of  performing  any  labor, 
the  allowance  made  is  unreasonable  and  unjust.  (Colo.)  Fahey  v. 
Fahey,   118. 

Ciimi/ioJ  Conversation. 

12.  CRIMINAL  CONVERSATION— Proof  of  Alienation  of  Affec- 
tions.—  Altliough  it  is  usual  in  an  action  for  criminal  conversation  to 
allege  the  seduction  of  a  wife  and  the  consetjuent  alienation  of  her 
atl'ectious,  proof  of  such  alienation  is  not  necessary  to  the  husband's 
right  of  action,  but  evidence  thereof  is  admissible  as  affecting  the 
aggravation  of  the  offense  and  the  amount  of  damages  recoverable, 
"^riie  essential  injury  to  the  husband  consists  in  the  defilement  of  the 
marriage   bed.      (Colo.)      Stark   v.  Johnson.   114. 

13.  CRIMINAL  CONVERSATION— Effect  of  Husband's  Mental 
Anguish  on  Damages. — In  an  action  for  criminal  ouuversat  idn,  the 
nuMital  anguish  suffered  by  the  [ilaintiff  from  the  wound  iriven  to  his 
feelings,  his  affections  and  his  jjride  by  the  act  of  def.'ii.lant  is  the 
real  injury  and  ought  to  be  considered  by  the  jury  in  awai^ling  dam- 
ages.     (Colo.)      Stark    v.   .Johnson,    114. 

14.  CRIMINAL  CONVERSATION— Necessity  for  Proof  of  Mar- 
riage.— In  an  action  for  criminal  conversation,  proof  of  the  niarriagi- 
of  an  alleged  husband  and  wife  by  circumstaiices  such  as  their  c.dial)- 
itation  and  holding  themselves  out  to  the  world  .as  husband  and  wife 
is  not  suflicient.  There  must  be  proof  of  ;ni  actual  marriage,  but  this 
does  no!  mean  that  proof  of  an  actual  marriage  is  limited  to  the  olli- 
cial    record   thereof.      (Colo.)     Stark   v.   .Tohnsuii,    114. 
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15.  CRIMINAL  CONVERSATION— Proof  of  the  Marriage.— In 
an  action  for  criminal  conversation,  the  husband  and  wife,  if  compe- 
tent witnesses,  may  testify  to  the  actual  marriage.  (Colo.)  Stark 
V.  Johnson,   114. 

16.  CRIMINAL  CONVERSATION— Sufficiency  of  Proof  of  Actual 
Marriage. — In  an  action  tor  criminal  conversation,  testimony  of  plain- 
tiff and  his  wife  showing  that  the  marriage  took  place  twenty-five 
years  ago  before  a  minister  of  the  gospel,  that  they  had  constantly 
lived  together  as  husband  and  wife  since  their  marriage,  and  that 
they  had  a  son  twenty-two  years  of  age,  is  sufficient  direct  testimony 
of  an  actual  marriage  without  the  introduction  of  the  marriage  cer- 
tificate.    (Colo.)     Stark   v.   Johnson,    114. 

See  Adverse  Possession,  3. 
Xote. 

Husband  and  Wife,  conveyance  taken  in  the  name  of  one  spouse  only 
through   mistake   or  fraud,   261. 
conveyance  to  wife,  presumption  as  to  the  party  paying  the  pur- 
chase price,  255. 
loan  of  purchase  price  of  lands  by  the  one  to  the  other,  264. 
payment   of   purchase   price   by   a   husband   and   the   taking   of   a 

conveyance  to  his  wife,  254. 
presumption  as  to  property  acquired  during  coverture,  255. 
purchase    price    of    lands,    part    payment    being    out    of    funds    of 
wife  and  part  out  of  funds  of  the  husband,  258-261. 

IMPRISONMENT  FOR  DEBT. 

See   Constitutional   Law,   8. 

IMPUTED   NEGLIGENCE. 

See   Negligence,    7-9. 

INFANTS. 
JUDGMENT — Consent  by  Guardian  Ad  Litem. — To  Invoke  the 
Doctrine  that  minors  are  bound  by  consent  of  their  guardian  ad  litem, 
the  record  should  be  entirely  free  from  any  doubt  whatever  that  such 
consent  has  been  given.     (Mo.)     Charles  v.  White,  674. 

INHERITANCE   TAXES. 

See  Taxation. 
Note. 

Inheritance  Taxes,  advancements,  whether  subject  to,  1071. 
agreements  to  make  walls,  whether  subject  to,  1088. 
amendatory  statutes,  application  of  to,  1056. 
antenuptial  agreements,  whether  subject  to,  1087. 
appointment,  powers  of,  when  subject  to,  1055,  1071-1073. 
are  not  expenses  of  administration,   1037. 
are  not  taxes  on  property,  1036,  1040. 
are  on  the  right  of  the  beneficiary  to  receive,  1037. 
authority  to  impose,   on  what   based,   1037. 
articles  exempt  to  widow  or  minor  children,  whether  subject  to, 

1064. 
bonds  and  securities  of  the  United  States,  when  subject  to,  1065, 

J  066. 
burial    or    funeral    expenses,    bequests    for,    whether    subject    to, 

1069. 
charities,   exemption    of  from,   1051. 
classification  of  persons  for  purposi  s  of,  1046.  1047. 
classification   of   property   for   pur])0ses   of,   106 1. 
comjK'nsation   of   executor  or  administrator,  bequests  in   payment 

of,  whether  subject  to,  1071. 
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Inheritance  Taxes,  compromise  of  will  conteit,  property  received  in, 
whether  subject  to,  1073,  1075. 

Congress,  power  of  to  impose,  1040,  1041,  1043. 

consideration,  transfers,  based  upon,  when  subject  to,  1087. 

constitutionality  of  statutes   imposing,   1037-1044. 

construction  of  statutea  imposing  is  prospective  rather  than 
retrospective,  1053. 

construction  of  statutes  imposing,  whether  should  be  strict  or 
liberal,    1052. 

corporate  stock  and  bonds,  when  subject  to,  1064,  1065,  1005. 

corporations,  foreign,  stock  in,  when   subject   to,   1100,   1101. 

corporations,  stock  in   domestic,    when    subject    to,    lOOtt  l(ii»0. 

corporations,  stock  in  where  they  are  organized  in  more  than 
one  state,  1099,  1100. 

courts,  inclination  of  to  sustain,  1042,  1043. 

curative  statutes,  application  of  to,   1057. 

death,  all  transfers  in  contemplation  of  are  subject  to,  lOfiO. 

death,  transfers  in  contemplation  of,  constitutionality  of  stat- 
utes  imposing  upon,   1083. 

denth,  transfers  in   contemplation  of,  what  are,   1084, 

death,  transfers  made  to  take  cirect  upon,  1085-1087. 

debts,  bequests  in   discharge  of,  whether  subject  to,  1069. 

debts  due   to   nonresidents,   1094. 

difinition  of,    lO.'iG. 

deposits  in  bank,  when  subject  to,  1064,  10921 094. 

discrimination  in  against   nonresidents,   1056. 

discrimination  in  between  relatives  by  blood  and  by  marriage, 
1048,    1049. 

discrimination  in  between  relatives  in  different  degrees,  1015, 
1048. 

equit.'ible  conversion  of  property,  rule  of  as  affecting,  10G1,  1002. 

estates  vested  befoi-e  the  enactmont  of  statutes  imposing,  1053. 

evidence  of  indebteihiess,  when  subject  to,  1094. 

exemption   from  of  estates  of  limited  value,  1050,   1051, 

exriujition  of  charities  from,  1051. 

exemption  of  jiroperty  from,  1051. 

fourteenth  amendment  to  the  constitution  of  the  ITnited  Ptates 
does  not   interfere   with   the   power  to   impose.   1045- In  IS. 

future  and    contingent    estates,    when    subject    to,    1076-lu7y. 

future  estates,  California   rule   respecting,    1079. 

future   estates,  Illinois    rule    respecting,    luSU. 

future  estates,  Minnesota   rule   respecting.   1081. 

future  estates,  rules  in   sundry  states,   lu81. 

future   estates,  United   States   courts,  rules   in    respecting.   10S2. 

giioiiwill  of  business,  whether  subject  to,  IOCS. 

history   of,    1041. 

impijsing  after  the  death  of  the  ancestor  or  devisor,  10.")3,  1054. 

increase  or  income  of  estate  after  the   death.   Idtio. 

iii(lel)t(  dncss   secured   bv   mortgage,  when  subject    to,   1095. 

leading  features  of,  1042. 

legacies  renounced,  whether  subject  to,  1075. 

life  (States,   whether   subject   to,    1076. 

life  insurance  policies,  proceeds  of,  whether  subje.'t  to,  '[^'C^\ 
1(i(i7. 

lineal  and  collateral  relatives,  discrimination  between  ft)r  the 
purposes    of,    1048. 

marriage   settlements,   wlietlier   subject    to,    ]0^~_ 

marshaling  of  assets,  conllict  lictwieii  the  ni!es  of  and  of  stat- 
utes  imposing  taxes.    ln;ti  Ii'.'J. 

municipal  corpuratio:;s  mav  be  vt.-tea  with  2'.)\\Lr  to  iaip.  se, 
1U44. 
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Inheritance   Taxes,   national  government,   power   of   to   impose,   1040, 

1041,    1043. 
nature  of,   10:36,   1037. 
no  expiess  authority  is  necessary  to  authorize  the  imposition  of, 

1043. 
nonresident  decedents,  property  of,  when  subject  to,  1089. 
origin  and  extent  of,   1041. 

partnership   ])roperty,  interests   in,  whether  subject   to,   1068. 
personal  proiterty,   situate   beyond   the    state,    1092. 
personal  property,  situs  of  for  the  purposes  of,   1089. 
progressive  rates  of,  1051. 

property  and  transfers  subject  to,  general  rules  controlling,  1059. 
real  property,  situs  of   for  the   purposes  of,   1088. 
remainder,  estates   in,  whether   subject   to,   1076. 
remainder,  statutes  imposing  on  estates  in,   1055. 
repeal  and  re-enactment  of  statutes  imposing,  1057. 
repeal  of   statutes   imposing,   when   does  not   devest   the   right   to 

taxes,  1057,  1058. 
situs  of  ])roperty  for  the  purposes  of,  1088-1092. 
states  whose  statutes  impose,  1041,   1042. 
stoclc  exchange,  membership  in,  whether  subject  to,  1067. 
transfers  which  are  subject  to,  1036. 

transmission  of  property  by  the  act  of  the  owner,  1036. 
unconstitutional,  statutes  imposing,  w^icn   are,   1044. 
uniformity  or  equality  not  required  of  statutes  imposing,  1045. 
United  States,  legacies  to,  whether  subject  to,  1066. 
wife,  surviving,  property  of,  whether  subject  to,  1063. 

INJUNCTIONS. 

1.  INJUNCTION  not  to  be  Denied  Because  the  Acts  to  be  En- 
joined are  Criminal. — Equity  is  not  ousted  from  the  exercise  of  its 
peculiar  functions  of  preventing  irreparable  damage  merely  because, 
in  exercising  sucli  functions,  it  may  also  prevent  a  crime.  (Ga.) 
Jones  V.  E.  Van  Winkle  Gin  etc.  Works,  255. 

2.  INJUNCTION,  TEMPORARY,  in  Suit  to  Enforce  a  Contract.— 
In  a  proceeding  for  the  specific  performance  of  a  contract,  a  tem- 
porary injunction  will  not  be  granted  unless  the  allegations  of  tlie  bill 
of  complaint  warrant  a  decree  of  specific  performance,  nor  unless  it 
also  appears  that  an  injunction  is  appropriate  and  just.  (Fla.) 
Taylor   v.   Florida    etc.   Ry.   Co.,   155. 

3.  INJUNCTION,  TEMPORARY,  Refusal  When  Improper.— The 
granting  or  denying  of  a  temporary  injunction  is  largely  within  the 
discretion  of  the  trial  judge;  but  such  discretion  is  controlled  by  es- 
tablished principles  of  equity.  If  the  allegations  of  the  bill  are  suth- 
cicnt  and  the  eviilenee  in  support  thereof  is  ample  to  warrant  the 
granting  of  the  temporary  injunction,  and  no  sufficient  defense  is 
made,  an  order  denying  an  injunction  will  be  reversed.  (Fla.) 
Taylor  v.  Florida   etc.  Ey.  Co.,  155. 

4.  INJUNCTION — Irreparable  Injury,  How  must  be  Alleged. — 
AVlifTt'  an  injunction  is  prayed  on  the  ground  of  irreparaljle  injury, 
tlie  bill  of  complaint  should  allege  facts  to  enable  the  court  to  deter- 
mine wlu'tlior  the  injury  will  be  irreparable.  A  mere  general  allega- 
tion tliat  the  inJLii-y  will  be  irreparable  is  not  sufficient.  When  the 
f:icts  alli'Lred  do  not  show  that  irreparable  injury  will  he  sustained, 
an  iniuiiction  should  not  be  granted.  (l''la.)  H.  W.  Metcalf  Co.  v. 
Martin,    1-19. 

5.  INJUNCTION — Irreparable  Injury  not  Shown — Barroom  Fix- 
tures.— A  llci;atiiii!s  that  complainant's  bn-^iness  of  selling  liquor  in  a 
particular  building  will  be  entirely  bredvcu  up  and  destroyed,  and  that 
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the  barroom  fixtures  can  only  be  replaced  at  great  cost  ami  by  order- 
ing from  a  great  distance  and  after  long  delay,  and  that  the  name  are 
absolutely  essential  to  the  business,  do  not  show  an  injury  that  if 
sustained  cannot  be  fully  compensated  in  damages  by  an  action  at 
law,  and  are  not  suflicient  to  support  an  injunction  on  the  ground  of 
irreparable  injury.     (Fla.)     H.  W.  Metcalf  Co.  v.  Martin,  149. 

6.  INJUNCTION,  BiU  for,  When  Should  be  Dismissed.— Where  a 
bill  of  complaint  prays  for  an  injunction,  and  no  facts  are  alleged 
upon  which  injunctioual  or  other  equitable  relief  should  be  granted, 
the  bill  of  complaint  should  be  dismissed.  (Fla.)  II.  W.  Metcalf 
Co.  V.  Martin,  149. 

7.  INJUNCTION  Against  Tax  Collector. — A  court  of  eqr.ity  should 
not  entertain  a  bill  for  an  injunction  against  a  tax  collector  who 
threatens  to  seize  and  sell  personal  property  except  in  rare  cases 
■where  the  property  is  peculiarly  valuable  and  cannot  be  compensated 
adequately  in  damages.  This  is  true  even  if  the  officer  is  acting  with- 
out lawful  authority,  as  such  seizure  is  a  mere  trespass  reratdiable 
by  action  at  law.     (Fhi.)     H.  W.  Metcalf  Co.  v.  Martin.  149. 

8.  INJUNCTION,  When  will  not  Issue  to  Prevent  Breach  of  Con- 
tract for  Service. —  Kcpiity  will  not  enjoin  a  breach  of  contract  of  a 
l>onkk(eper  not  to  engage  in  the  liquor  business  in  the  state  in  the  ab- 
sence of  some  sjiecial  equity,  involving  gooilwill,  peculiar  intellectual 
or  other  skill  or  eaoacity,  secret  jirocess  of  business  or  other  recog- 
nized ground.      (Fla.)      Simms  v.  Burnette,  201. 

9.  INJUNCTION  Against  Breach  of  Contract  of  Service,  Special 
Circunjstances  not  Suflicient  to  Sustain. — The  knowledge  acquired  by 
a  b;)ukkt'e[>er  as  to  where  and  what  his  employer  buys  and  to  whom  he 
sells  docs  not  authorize  an  injuncti(jn  against  a  breach  of  contract  not 
to  enter  into  similar  business,  there  being  no  trade  secret  or  secret 
priH-ess   involved.      (Fla.)      Siniins  v.  Burnette,  20l. 

10.  INJUNCTION  Against  Breach  of  Contract  of  Service— Insol- 
vency.—  Dilhculty  in  detecting  all  the  violations  of  a  contract  and 
alleged  insolvency  of  the  defendant  do  not  make  out  an  equity  for 
injunction  upon  an  original  bill.      (Fla.)      Simms  v.  Burintte,  2Ul. 

See   Eailroads,   5;    Strikes   and   Boycotts;    Trade    Names. 

INNKEEPERS. 

1.  INNKEEPER — Nature  of  Business.— The  business  of  an  inn- 
keeper is  of  a  quasiqmblic  character,  invested  with  many  privileges 
.■!ii(l  burdened  with  correspondinglv  great  responsibilities.  (X.  Y.) 
Be  ^Volf  V.  Ford.  OfiO. 

2.  INNKEEPER— Right  of  Access  to  Guest's  Room.— An  inn- 
keeper has,  ;it  all  reasonable  times  and  for  all  proper  purjioses,  the 
right  of  access  to  and  control  over  ev(M-y  part  of  his  inn,  e%"i  n  though 
si-;.arato  parts  thereof  may  be  occupied  bv  guests  for  hire.  (X.  Y.) 
Be  Wolf   V.  Ford.  Ot)'.). 

3.  INNKEEPER — Room  not  "Dwelling-house." — A  roo-n  in  an  inn 
or  uiMed  bv  a  giie<l  is  not.  in  the  legal  sense,  a  "dwelling-lioii^e.'' 
(N.  Y.^      Be  M'olf  V.  Ford,  960. 

4.  INNKEEPER.— An  Innkeeper  Holds  Himself  Out  r.s  Able  and 
Willing  to  entertain  guests  tor  hire,  nnil  in  tiie  :ilis.iice  ot'  a  >i'ivial 
Contract  tlie  law  implies  that  he  will  furnish  such  enterrai;  nient  as 
the  character  of  his  iun  :iud  reasor.ahlc  attention  to  tlie  con\-onii  iicc 
and  comfort  of  his  guests  will  alTord.  (_X'.  Y.J  Be  W'oli  v.  Fjrd, 
yt)9. 

5.  INNKEEPER — Right  of  Access  to  Gaest's  Eoom.  — An  inn^ 
keeper   retains   a   right    of   acr,  ss   to   a   luoin   a.-.-'.gnrd   lo    a.   gue^:   ohly 
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at  such  proper  times  and  for  such  reasonalle  purposes  as  may  be 
reeessarv  to  the  needs  of  particular  guests.  (N.  Y.)  De  Wolf  v. 
Ford,   969. 

6.  INNKEEPER— Exclusive  Right  of  Guests  to  Room,— When  a 
guest  is  as.signed  to  a  room  for  his  exclusive  use,  it  is  his  for  all 
proper  purposes  and  at  all  times  until  he  gives  it  up;  the  occasional 
and  necessary  entrance  therein  by  the  innkeeper  should  be  made  with 
due  regard  to  the  occasion,  and  at  such  times  and  in  such  manner 
as  are  consistent  with  the  rights  of  the  guests,  (N.  Y.)  De  Wolf 
V.  Ford,  969. 

7.  INNKEEPER — Duty  in  Treatment  of  Guest. — While  an  inn- 
keeper is  not  an  insurer  of  the  safety  or  comfort  of  his  guests,  he 
nevertheless  owes  the  obligation  that  neither  he  nor  his  servants  will 
abuse  or  insult  the  guest,  or  indulge  in  any  conduct  or  speech  that 
may  unnecessarily  bring  upon  him  physical  discomfort  or  distress  of 
mind.     (N.  Y.)     De   Wolf   v.  Ford,  969. 

8.  INNKEEPER — Liability  for  Invading  Guest's  Room. — An  inn- 
keeper is  liable  for  the  act  of  his  employe  who  forces  an  entrance 
into  the  room  of  a  female  guest,  charges  her  with  immoral  cuTidm-t, 
castigates  her  with  opprobrious  epithets,  and  orders  her  to  leave  the 
hotel.     (N.  Y.)     De  Wolf  v.  Ford,  969. 

9.  INNKEEPER — Damages  for  Invading  Guest's  Room. — Where 
an  employe  of  an  innkeeper  forces  an  entrance  into  the  room  of  a 
female  guest,  charges  her  with  impropriety  and  orders  her  from  tlie 
inn,  her  damages  against  the  innkeeper  will  be  confined  to  such  as  are 
purely  compensatory,     (N.  Y,)     De  Wolf  v.  Ford,  969, 

INSANE  PERSONS. 

1.  INSANITY.^The  Law  Presumes  Every  Person  Who  has 
Reached  Years  of  Discretion  to  be  of  sound  mind.  (Mo.)  fcjtate  v. 
Porter,  589. 

2.  INSANE  PERSON — Action  Assailing  Deed.— A  Conveyance  of 
Land  by  a  person  of  unsound  mind  may  be  assailed  ia  a  suit  to  quiet 
title  or  in  an  action  of  ejectment  by  jicrsons  eutitlec  to  maintain  the 
same.     (Ind.)     Studabaker  v.  Faylor,  397. 

3.  INSANE  PERSON.— A  Deed  Made  by  a  Person  of  Unsound 
Mind  Before  Office  Found  to  a  person  without  knowledge  of  surh  men- 
tal  ineapneity   is   voidable    only.     (Ind.)      Studabaker   v.   Faylor,   397. 

4.  INSANE  PERSON — Avoidance  of  Deed — Placing  in  Statu  Quo, 
A  grantee  of  a  person  of  unsound  mind,  who  had  no  knov.'ledge  of  his 
grantor's  incapacity  and  who  dealt  fairly  with  him,  is  entitled  to  be 
placed  in  statu  quo  before  the  avoidance  of  the  deed.  But  restitution 
is  not  necessary  in  an  action  where  it  is  alleged  that  the  grantee  took 
wuth  knowledge  of  the  mental  condition  of  the  grantor  and  obtained 
an   unconscionable    advantage,      (Ind.)      Studabaker   v.  Faylor,    397. 

5.  INSANE  PERSON — Avoidance  of  Deed, — A  Complaint  in  an 
Action  to  Quiet  Title  alleging  that  the  grantor  in  a  deed  was  eighiy- 
five  years  old.  blind,  paralyzed  and  feeble  in  body,  does  not  :^ulii- 
ciently  allege  that  the  grantee  in  dealing  with  her  had  notice  that  she 
was   of   unsound  mind.      (Ind.)      Studabaker   v.   Faylor,  397. 

6.  INSANE  PERSON — Avoidance  of  Deed. — A  Complaint  in  an 
Action  to  Avoid  a  Deed  on  the  ground  of  the  grantor's  insanity,  which 
fails  to  allege  that  the  grantee  had  knowledge  of  the  insanity,  must 
show  a  restitution  of  the  consideration  or  an  offer  thereof.  (Ind.) 
Studabaker  v.  Faylor,  397. 

7.  INSANE  PERSON— Evidence  in  Suit  to  Set  Aside  Deed.— In 
a  suit  by  the  heirs  of  the  grantor  to  set  a.si(k-  his  deed  on  the  ground 
of  insanity,  they  are  competent  witnesses  to  relate  facts  occurring  in 
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her  lifetime   and   to   give   their   opinion   therefrom   aa   to   her   sanity. 
(Ind.)     Studabaker  v.  Faylor,  397. 

See  Homicide,  3-11. 

INSTRUCTIONS. 

See  Trial,  5-12. 

'  INSURANCE. 

Form  of  ToUcy. 

1.  INSURANCE— Form  of  Policy,  When  does  not  Conform  to 
the  Statute. — Under  a  statute  providing  tliat  a  policy  and  tlio  appli- 
cation therefor  shall  constitute  tlio  entire  contract  between  the 
parties,  and  that  all  statements  made  by  the  assured  shall,  in  the 
absence  of  fraud,  be  deemed  representations  and  not  warranties, 
and  that  no  such  statement  shall  be  used  in  defense  to  a  claim  under 
the  policy  unless  it  is  contained  in  tiio  written  application,  and  a 
copy  of  such  application  shall  be  indorsed  upon  or  attaclied  to  the 
policy  wlien  issued,  a  provision  in  a  j)olicy  that  ''this  policy  consti- 
tutes the  entire  contract  between  the  parties  and  is  free  of  condi- 
tions as  to  residence,  occupation,  habits  of  life,  and  manner,  time,  or 
place  of  death."  is  not  proper.  (Mass.)  JNew  York  Life  Ins.  Co. 
V.  Hardison,  478. 

2.  INSURANCE — Statute  Prescribing  Forms  of  Policies,  Neces- 
sity of  Following. — No  departure  from  tlie  provisions  of  a  sfritntc 
respecting  tiie  terms  of  an  insurance  jiolicy  sliould  bo  ])ermittcd, 
unless  it  is  too  plain  for  doubt  that  the  substitution  is  in  every 
Avay  as  advantageous  to  the  assured  and  as  desirable  as  the  pre- 
scribed provision.  (Mass.)  New  York  Life  Ins.  Co.  v.  Hardison, 
478. 

3.  INSURANCE — Form  of  Policy — Incontestable  Clans s,  When 
does  not  Conform  to  the  Statute. — The  statutory  requir.nie.it  tliat  in- 
surance policies  shall  contain  a  provision  that  tiie  "policy  shall  be 
incontestable  after  two  years  from  its  date,  except  for  nonpayment 
of  ]ireniiums  and  for  engaging  in  the  military  or  naval  service  in 
time  of  war  without  the  consent  in  writing  of  the  exrculixe  ollicer 
of  tlic  c(!in;';iny."  is  not  satisfied  by  a  provision  that  tiic  policy  shall 
be  inconte.>tal)le  from  date.  h?nch  provision  is  not  in  a'^coidance 
\vitli  public  policv.  (]\Iass.)  New  York  Life  Ins.  Co.  v.  Hardison, 
478. 

4.  INSURANCE— Form  of  Policy  as  to  Reinstatement. — A  form 
of  policy  providing  for  reinstatement  "upon  payment  of  all  arrears, 
\\]\\\  interest  tliere(jn  not  to  exceed  six  p(>r  cent  per  anmiiii."  is  per- 
miss"il)le  under  a  statute  giving  tlie  privilege  "upmi  the  jayiiiint  of 
all  (i\"eriine  firemiums  and  e\'ery  other  indebtedni  ss  to  the  c-iinjiany 
upon  such  policy,  with  interest  at  a  rate  not  exc(e(lii;g  six  per  cent 
per  annum."      (^lass.)      New    Yorlv   Life    Ins.    (Jo.    \'.   llardi-i.;'.   47S. 

5.  INSURANCE — Form  of  Policy  Showing  Loan  Value  and  Op- 
tions.— A  statute  recpiiring  "that  a  talile  be  atiai'i'd  to  [Mijiciis 
showing  in  figures  tlie  loan  value,  if  any,  and  the  uj-ions  a\ail:ilile 
under  the  ]iolicy  each  year  u]ion  default  in  preniiuni  ]<■,<.:  t<\>-\\\<."  is 
satisfied  by  talile  showing  "cash  surrenii(  r  \'aliie."  t!ie  ct.l'.inm  lii  ing 
headed  with  those  words  preceded  l\v  a  statement,  under  tiio  head- 
ing "loans,"  that  "at  any  time  while  this  policy  is  in  I'urci  tlio 
company  will  loan  up  to  limit  securt  d  I">v  tli(>  cash  surrer.dor  value." 
(Mass.)      New  York    Lite   Ins.   Co.  v.   liin'dison.  -ITS. 

6.  INSURANCE— Fonn  of  Policy,  Construction  of  Statute  Pre- 
scribing.— A  statute  jirescriliii'g  tlie  fumi  <it'  jmlicies  ot'  insurance 
anil  re(iulvii-.g  tlie  i  iisn-t  inn  tliei'iiii  ot'  j'i'ovis;  ■!.-  ii:  t'avni-  of  tiie 
insured    should    be    strietlv    cuusliueu,    as    where    the    btalute    exacts 
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provisions  stating  that  the  policy  includes  the  application,  that  no 
statement  made  by  the  assured  shall  be  used  in  defense  unless  it  is 
contained  in  the  written  application,  and  a  copy  of  the  application  is 
indorsed  upon  or  attached  to  the  policy.  (Mass.)  New  York  Life 
Ins.  Co.  V.  Hardison,  478. 

7.  CONSTITUTIONAL  LAW— Insurance— Power  to  Prescribe 
Forms  of  Policies. — The  legislature  has  power  to  prescribe  require- 
ments regulating  the  forms  of  policies  of  .insurance  and  to  give  to 
the  insurance  commissioner  authority  to  pass  upon  forms  of  policies 
issued,  and  to  provide  that  the  insurance  companies  shall  be  liable 
criminally  for  issuing  policies  in  a  form  not  approved  by  him. 
(Mass.)     Xew  York  Life  Ins.  Co.  v.  Hardison,  478. 

8.  INSURANCE— Fornr-s  of  Policy— Conferring  Power  on  the 
Courts  to  Determine  Whether  a  Statute  has  been  Complied  with. — 

The  legislature  may  prescribe  requirements  controlling  tlie  forms 
of  insurance  policies  and  confer  on  the  insurance  commissioner 
authority  to  see  that  the  requirements  are  com[ilied  with,  and  may 
authorize  a  court,  where  there  is  a  question  between  the  commis- 
sioner and  the  companies  as  to  whether  the  forms  used  by  them 
comiily  with  the  statutp,  to  determine  such  question.  (Mass.)  Xew 
Y'ork  Life  Ins.   Co.  v.  Hardison,  47S. 

Life  Insurance. 

9.  INSURANCE,  LIFE,  Effect  of  an  Agreement  that  It  shall  be 
Procured  for  the  Benefit  of  a  Third  Person. — If  a  policy  insuring  the 
life  of  a  designated  benefieiary  is  procured  under  an  agreement  that 
one  having  no  insurable  interest  in  his  life  shall  pay  the  premiums, 
take  an  assignment  of  the  policy,  and  receive  the  proceeds  in  the 
event  of  the  death  of  the  assured,  such  policy  is  not  void  against  tliu 
insuring  corj)oration,  but  the  assignment  can  be  enforced  only  as  se- 
curity for  the  repayment  of  the  moneys  advanced  by  the  assignee, 
and  tlie  ri  sitlue  is  recoverable  by  the  administrator  of  the  deceased. 
(Tenn.)      Bendet   v.   Ellis,   1000. 

10.  INSURANCE,  LIFE — Misrepresentation  or  Fraud,  When  may 
cot  be  Urged  by  a  Person  Receiving  the  Proceeds  of. — Where  a  cor- 
poration insuring  the  life  of  a  decedent  pays  over  the  moneys  called 
for  by  the  policy,  and  a  contest  takes  place  between  his  administrator 
and  liis  assignee,  the  latter  cannot  successfully  defend  on  the  ground 
that  the  insured  was  guilty  of  misrepresentation  and  fraud  in  his 
application  for  insurance  and  the  administrator  in  undertaking  to 
jirove  the  truth  of  such  representations  knowing  them  to  be  false. 
These  defenses  may  be  urged  only  by  the  insurer  and  not  by  one  who 
has  received  and  is  seeking  to  retain  the  benefit  of  the  insurance. 
(Tenn.)    .  Bendet  v.  Ellis,  1000. 

Apiirais^cmcnt  of  Loss. 

11.  INSURANCE — Appraisement  of  Loss,  Right  of  the  Assured 
to  a  Hearing  Before  the  Api;raisers. —  If  apjuaisers  uniicquainted 
v.-ith  the  property  are  si'lected  to  appraise  the  loss  resulting  from 
its  total  destruetion,  notiee  of  the  time  and  place  of  the  meting 
of  tlie  appraisers  ami  an  opportunity  to  the  parties  to  be  lieard  are 
e-<^eiitial  to  the  validity  of  the  award.  (Mont.)  Carlston  v.  8t. 
I'aul  etc.  Ins.  Co..  715. 

12.  INSURANCE — Appraisement. — The  failure  to  give  the  assured 
a  hear'nL:  is  not  I'ured  l)y  the  laet  that  h<>  aiipointed  0!ie  nf  t!'.e 
apiir:ii>'  ■ .-.  Tiiey  are  in  no  siMise  the  ngeuts  or  r(iirestiir;i;  i\es  of 
the  jianles  selecting  them.  (Mont.)  Carlston  v.  t5t.  I'aul  etc.  Ins. 
Co..   715. 

13.  INSURANCE,  Aw^ard  Fixing  the  Amount  of  Loss,  When  not 
Binding  Because  oi   the  Failure  to  Give  a  Hearing. — If   the   as:,Lir.  d 


Index,  1157 

reipiestcc^  the  appraisrrs  of  the  amount  of  tho  loss  ilue  to  the  total 
dcstnu'tion  of  the  assured  property  to  give  him  a  liearing  and  per- 
mit him  to  offer  testimony,  and  such  hearing  was  not  given,  the 
award  is  not  valid,  where  the  appraisers  had  no  personal  knowledge 
of  the  property  before  it  was  destroyed.  (Mont.)  Carlston  v.  St. 
Paul  etc.  Ins.  Co.,  715. 

See  Benefit   Societies. 

JUDGMENT. 

Validity — rrrsumption  and  Collateral  Attack. 

1.  JUDGMENTS  AND  DECREE — Difference  Between  Void  and 
Voidable. — A  decree  that  is  absolutely  void  m;iy  bf  assailnl  cullater- 
ally,  but  a  decree  voidable  only,  because  irregular  or  erroneous,  must 
be  nuived  against  in  time  by  motion  to  vacate,  or  by  resort  to  an  a[>- 
I>ell;ite  tribunal.  Otherwise  it  becomes  an  absolute  verity.  (Fla.) 
Johnson  v.  McKinnon,  135. 

2.  JUDGMENT  OR  DECREE,  Collateral  Attack  upon.— A  decree 
of  a  court  having  jurisdiction  of  the  parties  and  the  subject  matter 
is  not  subject  to  contradiction  or  impe;iclunent  in  any  collateral  action 
or  proceeding.      (Fla.)     Johnson  v.  McKinnon,   135. 

3.  JUDGMENT  OR  DECREE,  Presumptions  in  Favor  of.— Tf  a  de- 
cree is  one  such  as  the  court  liad  jurisdiction  to  render,  the  presump- 
tions are  all  in  favor  of  its  regularity  and  validity,  until  it  is  vacated 
by  some  f)roper  proceeding  instituted  directly  for  the  purpose  of  cor- 
lecting  errors   therein.      (Fla.)      .Tolmson   v.   ^IcKinnon,    \\'>~). 

4.  JURISDICTION  —  Judgment  Beyond  Pleading.— Where  the 
court  ))roeeetls  beyond  the  allegations  of  the  pleadings  and  the  prayer 
for  relief,  and  decrees  a  matter  between  the  jiarties  d(  fendant,  its 
j.idgment  is  to  that  extent  void  and  open  to  collateral  attack.  (-Mo.) 
(hiirlcs   V.  Wliite,  674. 

5.  JUDGMENT — Collateral  Attack. — Where  a  Question  of  Fact  or 
of  Law  has  been  litigated  in  a  court  having  jurisdiction  of  the  parties 
and  tl;e  subject  matter  of  the  action,  its  judgiiiejit  upon  such  rpiestion 
is  linal,  and  cannot  be  collaterally  attacked  in  another  court,  though 
tiie  latter  might  have  reached  a  diffi  I'l  nt  C('iielu>i(in  upon  the  same 
ijiustion.      (Xeb.)      Becker    v.   Linton,    795. 

6.  JUDGMENT. — After  Publication  of  Notice  a  Petition  cannot 
be  Amended  in  a  matter  of  substantM',  so  as  to  make  a  valid  judgment 
I  Hereon  against  a  defendant  who  does  not  appear.  (Mo.)  K'andall 
\.  Snyder,  t.)5.']. 

7.  JUDGMENT— Mistake  in  Publication— Collateral  Attack.— if 
an  order  of  publication  in  an  action  against  a  nonresiileiil  on  a 
foreign  judgment  states  the  object  and  nature  of  the  demiiml.  recites 
the  ii;imes  of  the  plaintiff  in  the  origin.al  suit  and  the  balance  due  on 
tile  juiigment,  and  notifies  the  defendant  that  a  judgment  will  be 
ask.d  ujion  a  judgment  in  favor  of  the  plaiiitiH:  against  the  dei'en.lnnt, 
and  that  a  certified  copy  of  the  judgment  is  tih'd  with  a!;.',  ii;  ;'!e  a 
part  of  the  petition,  a  mistake  in  the  order  in  giving  the  i-.aine  <.{  tlie 
county  in  which  the  foreign  judgment  was  recovered  \\-ill  nut  rt  nder 
a  default  judgment  in  the  action  open  to  collateral  attack.  (Mo.) 
J\anilall   v.   Snyder.   G53. 

8.  JUDGMENT. — In  Attachment  Causes  the  Jurisdiction  Over 
any  Given  Subject  Matter  is  id)!ained  by  the  Kvy  thi  re)!i  of  a  writ 
propfrly  issued,  ainl  no  matter  what  or  how  great  errcirs  or  irregu- 
larities Tuay  subseijuently  occur,  the  res  remains  still  in  tiie  irrasji  of 
the  court,  and  its  judgment  in  regard  tin  reto  will  be  liindin.^  until 
re\<'ised  on  error  on  aiiptal,  (.r  >t  t  aside  by  direct  ai.'!  ]iroper  pro- 
ceeding tor  that    purpo.-e.      (Mo.)      l\andall   v.   Snyder,   053. 
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9.  JUDGMENT— Collateral  Attack  on  Attachment.— Wliere  an 
Action  is  brought  against  a  nonresident  to  recover  on  a  foreign  judg- 
ment, and  land  of  the  defendant  is  attached,  failure  to  describe  the 
land  in  the  order  of  publication  does  not  render  the  attachment 
proceedings  void  as  against  collateral  attack.  (Mo.)  Eandall  v. 
Snyder,  653. 

Conclusiveness  and  Ees  Judicata. 

10.  JUDGMENT,  Conclusiveness  as  Evidence  of  Indebtedness. — A 

judgment  of  a  court  having  jurisdiction  of  the  parties  and  the  subject 
matter  of  the  action  is  generally  conclusive  evidence  of  the  fact  that 
the  indebtedness  existed  at  the  time  of  the  rendition  of  the  judgment; 
and  such  judgment  and  the  pleadings  upon  which  it  is  based  are  sufil- 
cient  to  establish  the  existence  of  the  indebtedness  as  of  the  date  of 
the  filing  of  the  petition.     (Neb.)     Becker  v.  Linton,  79.5. 

11.  JUDGMENT — Kes  Judicata  as  Between  Defendants. — Unless 
the  defendants  contest  an  issue  with  each  other,  either  upon  the 
pleadings  between  themselves  and  the  plaintiffs  or  upon  cross-plead- 
ings between  themselves,  the  judgment  will  not  be  res  judicata  in 
subsequent  litigation  between  them.     (Mo.)     Charles  v.  White,  674. 

12.  JUDGMENT — Res  Judicata  as  Between  Defendants. — A  judg- 
ment against  defendants,  if  there  are  no  issues  between  them,  docs 
not  bind  tlicm  as  against  each  other.     (Mo.)     Charles  v.  White,  674. 

13.  EES  JUDICATA  and  Law  of  Case  Distinguished. — The  doc- 
trine of  "the  law  of  the  case"  is  analogous  to  the  doctrine  of  former 
adjudication,  but  much  more  limited  in  its  application.  (Ind.) 
Al'erding  v.  Allison,  363. 

14.  EES  JUDICATA — Questions  not  Actually  Litigated. — Under 
the  rule  of  former  adjudication,  when  a  cause  has  been  finally  deter- 
mined by  a  competent  tribunal,  all  questions  of  controversy  arising 
in  the  case  must  be  taken  as  at  rest  forever,  not  only  the  things 
that  were  actually  adjudged,  but  every  other  matter  which  the  par- 
ties might  have  litigated  under  the  issues  formed.  (Ind.)  Alerding 
V.  Allison,  363. 

15.  EES  JUDICATA — Judgment  of  Appellate  Tribunal. — When  a 
cause  is  reversed  and  remanded  for  a  new  trial,  and  the  plaintiff 
then  dismisses  his  suit,  and  brings  action  in  another  forum,  the  judg- 
ment of  the  appellate  court  is  not  res  judicata.  (111.)  Jones  v. 
Knights  of  Honor,  277. 

16.  JUDGMENT  LIEN,  When  Subordinate  to  Mortgage  to  Secure 
Loan  to  Pay  Purchase  Price. — Where  laud  is  conveyed  by  a  vendor 
to  a  purchaser,  wlio  simultaneously  conveys  it  to  another  as  security 
for  a  loan  of  money  used  in  discharging  the  purchase  price  of  the 
land,  the  two  conveyances  being  parts  of  one  transaction,  the  title 
;iasses  through  the  borrower  without  being  affected,  as  against  the 
lender,  by  the  lien  of  a  judgment  against  the  borrower  which  would 
liave  attaclied  had  the  title  remained  in  him.  This  principle  applies 
as  well  where  a  part  of  the  purchase  money  is  paid  and  the  security 
deed  is  given  to  secure  the  balance,  as  where  none  of  the  purchase 
money  is  jniid.  and  The  security  deed  is  given  to  secure  the  whole. 
((i;i.)      i'rotestant  Episcopal  Church  v.  E.  E.  Lowe  Co.,  243. 

Kfcrt   of   j;<rfr.s(il 

17.  JUDGMENT    OR   DECREE— Eeversal,   Effect   of.— Where   the 

jilaintilV.  or  oii(»  standing  in  privity  with  In'm,  is  the  pureliaser.  and 
still  retains  the  ownership,  the  defendant,  on  the  rtn-ersal  of  the  judg- 
ment, becomes  entitled  to  recover  the  land,  the  specific  property. 
(Fla.)      Johnson  v.  McKinnon,  135. 

See   Mortgages,   1-3;    Process. 
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judicial  notice. 

See   Evidence,  1,  2. 

JUDICIAL   SALES. 

1.  JUDICIAL  SALE — Purchase  by  Attorney — Reversal  of  Decree 

After. — The  law  imputes  to  an  attorney  knowledge  of  delefts  in  legal 
proceedings  for  the  sale  of  property  taken  under  liis  direction,  and  the 
title  of  such  attorney  to  land  purchased  by  him  at  a  judicial  sale  de- 
creed in  proceedings  in  wnich  he  acted  as  an  attorney  falls  with  the 
reversal  of  the  decree  directing  the  sale.  (Fla.)  Johnson  v.  Mc- 
Kinnon,   13f). 

2.  SHERIFF'S  DEED,  Form  and  Recitals  of. — A  recital  in  a  sher- 
iff's deiMJ,  that  the  sale  of  the  property  was  made  by  virtue  of  an  exe- 
cution issued  out  of  the  circuit  court,  is  suHicient  to  show  that  the 
otticer  had  authority  to  sell,  although  it  would  be  well  for  the  sheriff 
to  recite  in  his  deed  both  the  judgment  and  execution  under  which 
he  acted,  as  it  would  be  productive  of  convenience,  pointing  the  sheriff 
to  his  authority  to  sell,  and  facilitating  the  purchaser  in  tracing  his 
title.     (Fla.)     Johnson   v.   McKinnon,   135. 

See   Executions;   Executors  and  Administrators. 

JURISDICTION. 

See   Courts;   Judgment;    Process. 

LABOR  UNIONS. 

See  Strikes  and  Boycotts. 

LANDLORD  AND  TENANT. 

7n  GcnrraJ. 

1.  LEASE  Signed  by  Person  not  Named  Therein — Parol  Evidence. 

A  lease  reciting  that  it  is  ni.'ido  biM  ween  the  parties  thtiiiii  men- 
tioned does  not  bind  a  third  person  who  signs  it  with  them,  and  parol 
testimony  is  not  admisRi])]e  to  show  that  he  intended  to  bind  himself 
by  so  signing.      (Ala.)      Brown  v.  O'Byrne,  77. 

2.  LANDLORD  AND  TENANT,  Duty  of  the  Former  to  the  Lat- 
ter as  Respects  Safety  of  the  Premises. — In  the  absence  of  any 
agreement  on  the  subject,  a  landlord's  duty  to  his  ten.ant  with  re- 
sp'  ct  to  a  common  passageway  in  a  house  consisting  of  several 
tenements  is  to  keep  sucli  passageway  in  the  condition  it  was  in, 
or  aiinarently  in,  at  the  time  of  the  leasing.  (Mass.)  McGowan  v. 
Monahaii,  .501. 

3.  LANDLORD  AND  TENANT,  Negligence —Placing  Matting 
Before  a  Door. — To  put  an  ordinary  mat  before  the  outtr  door  of 
a  ten(n:ent  on  a  narrow  landing,  which  is  yiart  of  a  common  passage- 
way, where  the  terms  of  the  contract  between  a  landlord  and  his 
tenant  were  that  such  wav  was  not  to  be  liglited  throughout  tlie 
niglit.  is  not  negligence  entitling  the  tenant  to  recover  damages 
caused  by  his  tripping  on  such  mat  and  t'.-.ning  in  such  a  manner 
as  to  sustain  serious  injury.      (Mass.)      McGowan  v.  Mor.alian,  501. 

Kt-t  'ttry. 

i.  LEASES,  Re-entry  Clauses  in. — Under  covenants  in  leases  re- 
ser\-ing  to  tlie  landlord  the  right  ot  r(>-enti-y  for  euveriants  broken, 
he  may  render  the  tenement  uninhabitalile  by  removing  doors,  win- 
dows and  other  portions  of  the  struct  ure.  even  to  I  lie  (wtent  of  de- 
moli-liing  the  tenement,  and  sui-h  aets.  wiierc  im  mure  lorce  is  u-^ed 
than  is  necessary  to  accomplisli  the  re  entry,  confer  no  right  of  aeliou 
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upon  the  tonant  holding  without  any  right  of  possession.  (Colo.) 
Howe  V.   Frith,   79. 

5.  LEASES,    Re-entry    Clauses   In — Shutting   off     Steam    Heat. — 

Wlicre  ;i  lease  of  steam-heated  roonis  in  a  business  block  contained 
covenants  of  forfeiture  for  nonpayment  of  rent,  the  right  of  re-entry, 
■with  or  without  process  of  law,  "using  such  force  as  might  be  neces- 
sary," and  this  without  making  any  demand  for  the  rent,  and  for 
peaceable  surrender  of  possession  by  the  tenant,  no  right  of  action 
accrues  to  the  tenant  by  the  act  of  the  lessor  shutting  off  the  steam 
heat  from  the  rooms.     (Colo.)     Howe  v.  Frith,   79. 

6.  LEASE — Estoppel — Covenant  not  to  Claim  Damages  for  Tres- 
pass.— Where  a  lease  of  steam-heated  rooms  contained  a  covenant 
stipulating  that  in  case  the  tenant  was  forcibly  dispossessed  from  the 
premises  by  reason  of  the  forfeiture  of  the  lease  by  nonpayment  of 
rent,  no  right  of  action  for  trespass  or  like  action  should  be  brought 
by  the  tenant,  the  tenant  is  estopi)ed  from  recovering  damages  caused 
by  shutting  off  the  heat  from  the  rooms.     (Colo.)     Howe  v.  Frith,  79. 

7.  LEASES,  Re-entry  Clause  in — ^Effect  of  Injunction  Preventing 
Re-entry. — The  fact  that  a  court,  through  its  injunctive  writ,  pre- 
vented the  re-entry  of  the  landlord  under  a  license  granted  by  the 
lease,  does  not  relieve  the  tenant  from  the  effect  of  a  covenant  by 
which  he  waived  an  action  for  trespass  in  case  of  forcible  disposses- 
sion of  the  premises  by  reason  of  the  forfeiture  of  the  lease  by  non- 
payment of  rent.     (Colo.)     Howe  v.  Frith,  79. 

Eight  to  Buildings. 

8.  LAlsTDLOSD   AND   TENANT— Right  to   Building  Erected   by 

Tenant. — The  rule  with  relation  to  the  right  of  a  tenant  to  remove 
trade  fixtures  at  the  expiration  of  his  term  has  no  application  to  a 
build'ng  erected  by  a  tonant  upon  the  land  which  he  has  leased.  "When 
so  erected  the  building  becomes  a  part  of  the  freehold  and  the  property 
of  the  landlord,  in  the  absence  of  an  agreement  between  the  parties 
that  it  shall  remain  the  property  of  the  tenant.  (N.  J.  L.)  West 
Shore  R.  R.  Co.  v.  Wenner,  806. 

9.  LANDLORD  AND  TENANT— Forfeiture  or  Right  to  Remove 
Building. — A  lessee  who  violates  his  covenant  not  to  assig!i  forf(>iis  his 
right  reserved  by  the  lease  to  remove  from  the  premises  at  the  end  of 
the  term  anv  building  he  may  have  erected  thereon.  (N.  J.  L.) 
AVest   Shore  R.   R.   Co.   v.   Wenner,   806. 

LAW  BOOKS. 

See   Evidence,  8. 

LAW  OF  CASE. 

See  Appeal  and  Error,  13-16. 

LEASES. 

See  Landlord  and  Tenant. 

LIBEL  AND  SLANDER. 

In  General. 

1.  LIBEL — Condensed  and  Abridged  Reports. — A  Publication  is 
not  Shorn  of  its  privileged  character,  it  such  it  ever  possessed,  because 
abridged  and  condensed,  if  it  remains  fair  and  impartial.  (Mo.) 
Brown   v.    Globe   Printing   Co.,   627. 

2.  LIBEL. — Headlines  to  a  Newspaper  Article  are  Privileged  only 
wlien  they  ai-e  a  fair  indication  of  a  truthful  report.  Heatllines  in 
respect  to  extradition  proceedings  which  are  no  part  thereof,  but  are 
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voluntary  statempnts  of  the  publisher,  Biich  as  the  following- 
"Ziegler's  lawyer  rails  Brown  liar;  accuses  him  of  i>prjury;  <locl:iro3 
if  Missourian  visits  Mew  Voik  he  will  be  arrfstcil;  insists  Colo 
county  [)r()S('cutor  made  affidavit  he  knew  was  false,"  arc  lihrloiis 
although  the  report  could  be  otherwise  deenu.'d  privileged.  (Mo.) 
Brown   v.   Globe   I'rinting  Co.,  627. 

3.  LIBEL — Publication  of  Part  of  Brief. — A  Newspaper  Publica- 
tion of  such  portions  only  of  a  lib(,'lous  brief  as  r(  (bet  upon  the 
chanictor  of  another  and  impute  erimiiial  or  moral  turpitude  ia  not 
privileged.      (Mo.)      Brown  v.  Globe  I'riiiting  Co.,  (527. 

4.  LIBEL— Measure  of  Damages. — A  Publication  Libelous  Per  Se 
and  not  priviUged  entitles  the  piainlifT  to  a  verdict,  the  only  (pu  stiou 
being  the  amount  of  damages  to  be  allowed.  (Mo.)  Brown  v. 
Globe   I'rinting  Co.,   G27. 

5.  LIBEL — Excessive  Verdict. — The  Jury  is  the  Sole  Judge  of 
the  Amoant  of  Damages  to  be  allowed  in  a  libel  case,  and  their  finding 
will  not  be  disturbed  unliss  tiicir  verdict  is  so  excessive  as  clearly 
to  indicate  bias  and  prejudice,  (Mo.)  Brown  v.  Globe  Printing  Co., 
627. 

6.  LIBEL — Damages  Compensatory  and  Punitive. — A  verdi/'t  for 
two  thousand  dollars  actual  ihini.iges  ami  ten  thousand  dollars  punitive 
daniai;es  is  not  excessive  for  a  libel  puldished  in  a  newspaper  of  wide 
circulation,  charging  a  prosecuting  attorney  with  perjury,  (Mo.) 
Browu  V.  Globe  Printing  Co.,  027. 

Judicial  and  Quasi-judicial   Proceedings. 

7.  LIBEL — Judicial    Proceedings,    at    What    Stage    Privilc-jod. — 

Wliere  a  bill  has  been  jiresented  to  a  court,  wiiich  lias  actcl  iijinu 
it  so  far  as  to  make  an  additional  order  that  the  defemlants  aji;  e;ir 
and  show  cause  why  tliey  sliould  not  be  enjoined,  the  jiroceeiliiifj; 
becomes  judicial  and  the  subject  ot  the  privilepje,  tlmuLTii  the  ens; 
has  not   been  finished.      (Mass.)      Kiml)all  v.  Post    i'uldisl.i  iig  (.o.,  4'Jl! 

8.  LIBEL — Report  of  the  Procecdin^;s  of  Stockholders  of  a  Cor- 
poration.— I'iie  report  of  the  proceetlings  ut  stoclclioMiTs  of  a  private 
corpdiation  is  not  privileged,  and  a  publisher  Thereof  is  liable  it"  it 
is  libelous,  though  the  mailer  published  consisted  ot  a  lair  r'',.M'T  I't' 
the  riMiiarks  of  a  stockholder  at  the  meeting  and  respectinjf  niaiirrs 
in  which  lie  and  the  other  stockholders  were  interested.  (.\[a>s.) 
Kimball   v.   I'ost   I'liblishing  Co.,  4il2. 

9.  LIBEL — Repetition  of  a  Charge  Made  in  Judicial  Proceed- 
ings— Damages. — The  fact  that  a  charge^  is  ma.le  in  a  bill  in  etiuity 
and  llie  cause  has  proceeded  so  far  that  the  ]iuMii-at  ion  of  t  iie  con- 
tents et'  the  bill  must  be  deemed  jirivileged  dues  not  justil'y  or  pro- 
tect tiie  publication  of  tlie  same  cl'.aige  as  made  at  a  iiiir-tin;^  of 
the  .stockliolders  of  a  private  corporation,  inir  show  tliat  n^  il.-iinau'o 
could  have  resulted  therefrom.  (Mass.)  Kimball  v.  Post  i'uMishing 
Co.,   -l!>i:. 

10.  LIBEL — Publication  of  Judicial  Proceedings. — The  Privilege  of 
Cciuisel,  in  the  course  of  a  judicial  or  cpiasi-judicial  prncei  .linu'.  to  utter 
words  rellecting  ou  the  character  of  anotlier  does  not  go  to  tue  e.\;eiit 
of  allowing  the  publication  of  the  slanderous  woids  in  ;i  ne\N  >;  at'cr. 
though  the  publication  is  made  in  good  faith  and  as  a  matter  of  m  \vs. 
There  is  a  broad  distinction  between  tin-  right  (if  a  per-nii  mi  a 
j^rlvileged  occasion  to  utter  words  reflecting  u[">ii  tiie  ciiaracier  of 
another,  and  the  right  to  juiblish  through  a  lunx^paper  .an\'  fal-r  ai;d 
(h'famatory  matter  eiintained  in  his  sji-ecli  or  addiess.  (.^1'.)  I'.rowu 
v.    (ilobe    Printing   Co.,    Cr27 . 

11.  LIBEL — Reports  of  Judicial  Proceedings. — A  Nev.spnpcr  Report 
of    judicial    proceedings,    lu    be    priN;le;^cu,    iir.ist    be    a    rti'-ri    oi    wi.ai 
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occurred,  and  not  be  the  writer's  comments,  insinuations  or  conclusions 
drawn  from  the  evidence.     (Mo.)     Brown  v.  Globe  Printing  Co.,  627. 

12.  LIBEL — Excerpts  from  Libelous  Brief. — A  Newspaper  is  not  at 
Liberty  to  publish  excerpts  from  an  attorney's  V)rief  after  the  extra- 
dition procoodiiigs  to  which  it  refers  hnve  terminated  and  the  decision 
therein  rendered.      (Mo.)     Brown  v.  Globe  Printing  Co.,  627. 

13.  LIBEL — Omission  of  Parts — Malice. — Where  a  Publication  of 
a  quasi-judicial  [)roeeediiig  is  libelous  per  se,  and  p.arts  of  the  brief 
from  which  the  article  was  taken  would  have  tended  to  overcome  the 
charge  if  they  had  been  published  in  full,  an  instruction  is  not 
erroneous  that  "the  omission  or  suppression  of  parts  of  the  proceed- 
ings which  would  tend  to  qualify  or  explain  the  defamatory  matter 
and  place  it  in  a  more  favorable  light  for  plaintiff  is  evidence  of 
malice  and  destroys  the  privilege."  (Mo.)  Brown  v.  Globe  Printing 
Co.,    627. 

Extradition  Proceedings. 

14.  LIBEL — Privileged  Occasion — Extradition  Proceedings. — Pro- 
ceedings b(>fore  a  governor  for  the  extradition  of  a  fugitive  are  of  a 
quasi-judicial  character,  so  that  a  fair  and  impartial  report  thereof  by 
a  newspaper  is  privileged.     (Mo.)     Brown  v.  Globe  Printing  Co.,  627. 

15.  LIBEL — Abridged  Report  of  Extradition  Proceedings. — After 
the  return  in  a  court  in  this  state  of  an  indictment  against  a  resident 
of  another  state,  all  the  proceedings  with  respect  thereto,  including 
proceedings  for  his  extradition,  constitute  one  privileged  occasion, 
and  full  or  abridged  reports  of  the  same  are  privileged,  provided  they 
are  fair  and  impartial  and  the  abridged  reports,  if  any,  have  the 
same  effect  upon  the  character  of  the  plaintiff  as  a  full  and  verbatim 
report  would  have  had,  which  question  is  for  the  jury.  (Mo.) 
Brown  v.  Globe  Printing  Co.,  627. 

LIEN  OF  VENDEE. 

See  Vendor  and   Vendee,   10-17. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Beneiit  Societies;  Wills,  10. 

LIS  PENDENS. 

See   Partition. 

MAINTENANCE. 

See  Husband  and  Wife,  8-11. 

MASTER  AND  SERVANT. 

Breach,  of  Contract  of  Employment. 

1.  DAMAGES  for  Breach  of  Contract  of  Employment. — Where  a 
contract  lor  future  em])loynient  entered  into  by  an  employer  is  sub- 
sequently revoked  by  him,  the  remedy  of  the  employe  is  by  an  action 
as  for  tlie  breach  of  the  contract,  and  the  damages  are  prima  facie  the 
wages  for  the  full  term.  (N.  Y.)  Ware  Bros.  Co.  v.  Cortland  Cart 
etc.  Co.,  914. 

2.  MASTER  AND  SERVANT.— A  WrongfuUy  Discharged  Em- 
ploye does  not  Lose  his  right  of  action  by  obtaining  other  employ- 
ment, or  by  failing  to  obtain  it  when  he  could  do  so,  but  the  employer 
may  sliow  these  facts  in  order  to  reduce  the  amount  of  recovery. 
(Aia.)     Fitzpatriek  etc.  Ginning  Co.  v.  McLaney,  71. 
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3.  MASTER  AND  SEEV ANT— Wrongful  Discharge.— A  Plea  Set- 
ting Forth  a  contract  of  employment,  and  a  wrongful  discliarjje  of  the 
employe  and  his  readiness  to  comply  with  the  contract,  is  a  sudicient 
answer  to  an  action  by  the  employer  against  the  employe  for  money 
had  and  received.  The  plea  need  not  aver  that  the  employe  faileil 
to  obtain  other  employment  after  a  reasonaljle  effort,  since  such  fail- 
ure can  bo  used  only  in  reduction  of  damages,  and  is  the  sul)je(;t  of 
replication  by  the  plaintiff.  (Ala.)  Fitzpatrick  etc.  Ginning  Co.  v. 
McL.-iney,  71. 

4.  MASTER  AND  SERVANT— Wrongful  Discharge— Evidence.— 
Where  an  emph)yer  brings  an  action  against  his  employe  for  money 
had  and  received,  and  tlie  employe  defends  on  the  ground  that  the 
money  was  due  on  account  of  his  wrongful  discliarge,  and  the  em- 
jiloyer  replies  that  the  employe  failed  to  give  his  wlmle  attention  to 
the  employment,  the  emplo^'e  may  show  that  after  his  disttliarge  the 
emplo^'er  engaged  a  representative  of  a  competitor  an<l  permittt  d  him 
to  serve  both  employers.  (Ala.)  Fitzpatrick  etc.  Ginning  Co.  v. 
McLaney,    71. 

5.  MASTER  AND  SERVANT— Modification  of  Contract  of  Em- 
ployment.— .V  completed  contract  of  employment  is  not  modified  by  a 
buliscquent  letter  from  the  employer  to  the  emidoye  which  the  latter 
retains  without  repudiation.  (Ala.)  Fitzpatrick  etc.  Ginning  Co.  v. 
lilcLaney,    71. 

6.  MASTER  AND  SERVANT— Condonation  of  Employe's  Derelic- 
tion.— An  empioyer  who  retains  an  enijtloye  alter  knowletlge  of  his 
derelict ii)n  of  duty  may  thereby  lose  tlie  riglit  to  (!isch;irge  him  there- 
for.    (Ala.)     Fitzpatrick  etc.  Ginning  Co.  v.  McLaney,  71. 

Kmploycr's  Liability  ni  General. 

7.  MASTER  AND  SERVANT— Safe  Place  to  Work.— A  master 
who  has  furnished  a  reasonably  safe  place  in  which  to  work  cannot 
be  hekl  liable  to  a  servant  whose  coservant  has  by  his  negligence 
rendered  the  place  unsafe  without  his  fault  or  knowledge,  (ind.) 
Haskell  etc.  Car  Co.  v.  Przezdziankowski,  352. 

8.  MASTER  AND  SERVANT— Failure  to  Furnish  Sufficient 
Number  of  Employes. — The  failure  on  the  part  of  a  master  to  furnish 
a  sutlicicut  number  of  workmen  to  do  a  work  in  safety,  for  his 
employes  engaged  therein,  is  negligence,  ijuch  negligence  stands 
on  the  same  footing  as  negligence  in  furnishing  suitable  aj)pliances. 
(Mass.)      l)i   Bari  v.   J.  W.  Bishop  Co.,  -197. 

9.  MASTER  AND  SERVANT — Warning  of  Change  in  Premises. — 
When  planks  over  which  the  night  foreman  of  a  mill  lias  been  ac- 
customed to  cross  a  pit  have  been  removed  in  his  absence,  it  be- 
comes tiie  duty  of  the  employer  to  inform  him  thereof,  and  he  has 
fi  right  to  assume  that  such  warning  will  be  given.  (HI.)  Knox  v. 
American    Kolling  Mills  Corp.,  201. 

10.  MASTER  AND  SERVANT— Operation  of  Pony  Engine.— The 
failure  of  an  employer  to  provide  a  fireman,  who  ceuld  give  warning 
of  tlaiiger  to  tlie  cmjiloyrs  near  the  track,  on  a  slowly  ino\-iiig  pony 
engine  us*  tl  to  transport  materials  about  the  manufacturing  estab- 
lislinient  of  the  emiiloyer,  is  not  the  proximate  cause  of  an  injury 
su-taiiied  by  an  employe  through  the  striking  of  a  truck,  plriceil  too 
near  the  track,  by  a  car  jiuslu'il  liy  the  engine.  (Ind.)  ll.iskell  etc. 
Car.  Co.  V.  Pr/.i /.dziiiiikowski,  '^■'>2. 

11.  MASTER  AND  SERVANT— Safe  Place  to  Work.— The  abso- 
lute eliiigatiou  of  a  master  to  use  ilm-  care  to  jiruvide  and  maintain  ;i 
safe  pl:icc  f<ir  his  worknien  doi  s  not  extiMol  to  ail  *lie  !'a--ieg  risl-;s 
that  may  arise  from  short  lived  causes.  (,'''''•■)  Haskell  etc.  Car  Co, 
V.  l*rze::dziauko\vski,  o'/2. 
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12.  MASTER  AND  SERVANT— Operation  of  Pony  Engine.— It  is 
not  negligence  for  a  manufacturing  company  to  operate  a  slowly 
moving  pony  engine  in  transporting  materials  about  its  establishment 
without  employing  a  lookout  to  warn  employes  near  the  track  of 
danger.     (Ind.)     Haskell   etc.   Car  Co.   v.  Przezdziankowski,  352. 

Inspection  of  Appliances. 

13.  ELEVATORS— Duty  of  Employer  to  Inspect.— An  employer 
owes  to  his  employes  the  duty  of  inspecting  a  freight  elevator  used  in 
the  employment,  and  his  negligence  in  this  respect  is  not  affected 
by  the  fact  that  he  intrusts  the  function  of  inspection  to  an  employe. 
(N.  Y.)     Young  V.  Mason  Stable  Company,  939. 

14.  ELEVATORS— Duty  of  Employer  to  Inspect.— An  employer 
may  rely  upon  the  regular  inspection,  by  experts  in  elevator  construc- 
tion, of  a  freight  elevator  used  by  his  employes  in  the  business,  as- 
suming that  the  elevator  was  originally  safe  and  adequate  and  that 
he  promptly  makes  the  repairs  and  alterations  advised  by  such  ex- 
perts.    (N.^Y.)     Young  V.  Mason   Stable   Co.,  939. 

15.  MASTER  AND  SERVANT.— The  Duty  of  Inspection  Which  a 
Transportation  Company  owes  to  its  employes  does  not  apply  to  a 
manufacturing  company  which  operates  a  railroad  in  transporting 
materials  about  its  premises,  in  case  a  car,  owned  by  another  com- 
pany and  received  on  a  siding  to  be  unloaded,  occasions  injury  to  an 
employe.     (Ind.)     Haskell   etc.   Car  Co.  v.  Przezdziankowski,  332. 

16.  MASTER  AND  SERVANT— Failure  of  Lineman  to  Inspect 
Cross-arm. — In  an  action  for  the  death  of  a  lineman  caused  by  the 
breaking  of  tlie  cross-arm  of  an  electric  light  pole,  the  court  should  in- 
struct the  jury  that  it  was  his  duty  to  see  that  the  cross-arm  was 
Bound  and  strong  enough  to  hold  him  before  placing  his  weight 
thereon,  and  should  not  leave  it  to  the  jurors  to  sav  from  the  evidence 
whether  such  was  his  duty.  (N.  Y.)  Johnston  v.  Syracuse  Light- 
ing Co.,   988. 

Assumptio7i  of  Bisic  and  Contri'bniory  Negligence. 

17.  MASTER  AND  SERVANT— Assumption  of  Risks  and  Want 
of  Due  Care. — A  servant  killed  at  his  work  by  the  falling  of  a  heavy 
pole,  which  he  was  assisting  to  raise  with  the  help  of  six  other 
men  under  the  direction  of  a  foreman,  cannot  be  held,  as  a  matter 
of  law,  to  have  assumed  the  risk  or  to  have  been  wanting  in  due 
care,  if  he  had  been  in  the  country  but  two  months  and  did  not 
speak  or  understand  English,  and  had  had  no  experience  in  this 
liind  of  work,  and  no  warning  had  been  given  him,  or,  if  given,  he 
failed  to  understand  it  from  want  of  experience  or  did  not  aptire- 
ciate  the  danger  of  the  pole's  falling,  and  there  was  also  eviih  uce 
warranting  the  finding  that  his  failure  to  avoid  tlie  dano'er  niij:;ht 
have  been  due  to  confusion  on  his  part  resulting  from  tlie  iimninenee 
of  the  peril  and  his  w^ant  of  experience.  (Mass.)  Di  Bari  v.  J.  W. 
Bishop  Co.,  497. 

18.  NEGLIGENCE  in  not  Using  Best  Means  of  Escape. — One  can- 
not be  held  to  be  guilty  of  a  want  of  due  care,  as  a  mutter  of  la-w, 
because  in  a  moment  of  sudden  jieril  he  did  not  use  the  best  means 
of  escape.      (Mass.)      Di  Bari  v.  J.  W.   Bishop  Co..  497. 

19.  NEGLIGENCE,  Question  of,  When  Properly  Submitted  to  the 
Jux'y. — Tn  an  action  against  a  master  for  the  death  of  one  of  h'vs 
employes,  who  worked  as  one  of  a  gang  of  six  men  under  a  fore- 
man in  attcmi)ting  to  remove  a  hea\"v  pole,  thirty  feet  in  height 
above  the  ground  utuI  sixteen  or  eighteen  inches  in  diameter  at 
the  base,  from  the  pole's  suddenly  failing  on  him.  if  t'lcn^  is  evi- 
dence tending  to  sliow  tiiat  th(>  aocideiit  was  ilue  to  tiie  failure  of 
the    master    to    furnish    a    SLulieieut    uainber    of    niou    to    do    the    work 
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in  gafcfy,  and  that  this  was  the  cause  of  thft  death,  it  is  proper 
to  suhiiiit  the  question  of  t  iic  ilofond.-infs  negligence  to  the  jury. 
(Mass.)      IJi  Bari  v.  J.  W.  Bishop  Co.,  497. 

20.  MASTER  AND  SERVANT.— Contributory  Negligence  and  As- 
sumption of  Risk  are  ditlerent  and  distinct  in  law,  although  they 
niav  biitii  arise  ninlcr  the  facts  of  a  particular  case.  (HI.)  Knox 
V.  Anieriiiin   Roiling  Mill  Corp.,  291. 

21.  MASTER  AND  SERVANT— Assumption  of  Risk.— Where  there 

is  nothing  to  show  that  an  injured  employe  had  knowledge  or  nuMus 
of  knowing  of  a  dangerous  condition  of  the  place  of  work,  there 
can  be  no  question  of  assumption  of  risk.  (Hi.)  Knox  v.  American 
IN.lling    Mill    Corp.,    291. 

22.  MASTER  AND  SERVANT.— An  Employe  Assumes  All  Hazards 
that  are  olivinus  and  known  to  him,  althou^^h  product-d  by  the  mas- 
ter's negligince,  if  he  continues  in  the  employment  without  any  prom- 
ise to  remedy  the  defect.  (HI.)  Knox  v.  American  Rolling  Mill 
Corp.,    21M. 

23.  MASTER  AND  SERVANT— Contributory  Negligence.— Where 
a  night  ft)rfni;in  in  a  mill  in  going  about  the  jn'i'inisi'S  falls  into  a 
pit  lrii!n  which  I'l.'inks  have  been  removed  without  his  knowledge, 
the  (juestion  of  his  contril)utory  negligence  in  not  carrying  a  torch 
is    lor    the    jury.      (111.)      Knox    v.    American    Rolling    ^Mill    Corf>.,    281. 

24.  MASTER  AND  SERVANT — Measure  of  Damages  for  Injury. — 
In  arlions  for  [>ersonal  injuries  sustained  by  an  emi)loye  his  coin- 
par;iii\e  capacity  to  earn  money  at  the  time  of  and  after  the  injury 
is  a  proper  matter  of  inquiry,  and  all  evidence  tending  to  show  the 
<'h;n-;irt(  r  of  his  ordinary  jnirsuits,  and  the  extent  to  which  the  injury 
lias  or  will  ]>rcvcnt  him  from  following  them,  is  admissible.  (HI.) 
Knox  V.  American  Rolling  Mill  Corp.,  291. 

Ft  I'  'iryf  rrantx. 

25.  MASTER   AND   SERVANT- FeUow-pervants,    Who    are.— Em- 

plovt's  ol'  a  common  master,  engaged  in  Inbur  f(jr  lln-  fun  iirranco  of 
the  gi  !:■  ral  purpose  of  the  business  in  wln'i-h  tliov  contract  to  ser\-o, 
are  1'  M'w  s(  rsants  within  the  purview  of  the  Civil  Code,  section  2(5in^ 
providing  that,  "Except  in  case  of  railroad  co!n[ianii>s,  the  master  is 
nut  li:il'!i-  to  one  servant  for  injurii^s  arising  from  the  no^ligiMice  or 
misc  :  iliii't  of  other  servants  about  the  same  businoss."  (Ca.)  Geor- 
gia ('o;il  nnd  Iron  Co.  v.   Bradford,  228. 

26.  MASTER  AND  SERVANT— Fellow-servants — Teamster  and 
Engineer  and  Fireman. —  Cnder  this  rule,  a  tiMn,<ter  omiiluyed  by  u 
<'oal  ar.i  iron  com]iany  to  assist  in  hauling  a  boiler  from  the  furnat'e 
]'l:n;r  of  the  comptuiy  to  its  coal  mines,  to  be  there  used  in  getting 
out  coal  for  consumption  in  the  furnace  and  locomntivts  of  the  coni- 
[lany,  is  a  ftdlow-servant  witl\  the  engineer  and  tirt'i!:an  of  a  I'.Mmo- 
tive  ojer;tteil  in  the  yards  of,  and  in  roiMK^'t ion  with,  sii.-h  furnac'; 
]>lanr,  and  tli(>refore  not  entitled  to  ri'r)\ir  ilMinagi-s  I'roiu  th^^  iii.'.s- 
ti'r  for  injuries  attributable  to  tlieir  negligence.  (Ga.)  Georgia 
Coal   and    Iron   Co.   v.  Bradford,  22S. 

27.  MASTER  AND  SERVANT. — Wl:ore  by  the  Negligence  of  a 
Fellow-servant  an  empty  trurk  is  placed  nrar  a  railroad  track,  wlicre 
it  is  struck  by  a  "pony  enginr"  ux  d  I'.v  t!ie  eniplrv.'r  in  his  manu- 
facturing establishment,  wliereby  iii;ii;ry  r.'>alrs  to  an  ei'iiO'V.''.  The 
employer  is  not  liable.  (lud.)  Haskell  ttc.  L'ar  Co.  v.  l'rzc;-..lzian- 
ko\vski.   3o2. 

28.  MASTER  AND  SERVANT — Concurring  Negligence  of  Fellow- 
servant. —  Wht'U  an  empk)yer  is  guilty  of  a  negligent  broacii  of  duty 
wlii'di  br'>(inies  the  proximate  causi  of  an  injuiy  to  an  em[iloyo,  he  is 
Hut     exoiierated     from     liabiliiv     because     the     negligence     of     a     co- 
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employ^  concurs  in  producing  the  injury,  (Ind.)  Haskell  etc.  Car 
Co.  V.  Przezdziankowski,  352. 

See  Strikes  and  Boycotts. 

MECHANICS'    LIENS. 

In  General. 

1.  MECHANIC'S  IJEiN — Improvements  by  Sublessee. — An  owner 
of  land  who  gives  his  written  consent  to  improvements  by  a  sub- 
lessee to  remain  upon  the  land  after  the  expiration  of  the  lease, 
subjects  his  interest  to  a  mechanic's  lien  for  labor  ajid  materials  fur- 
nished for  the  improvements.  (111.)  R.  Haas  Electric  etc.  Co.  v. 
Springfield  etc.  Co.,  297. 

2.  MECHANIC'S  LIEN— Apparatus  not  Placed  In  Structure.— A 

mechanic's  lien  cannot  be  allowed  for  fixtures,  apparatus  or  machinery 
without  proof  that  they  were  so  used  as  to  become  attached  to  or 
form  a  part  of  the  real  estate.  (111.)  E.  Haas  Electric  etc.  Co.  v. 
Springfield   etc.   Co.,   297. 

3.  MECHANIC'S  LIEN— Articles  not  Subject  of.— Items  for 
street-car  tickets  and  meals  for  the  superintendent  of  the  work,  and 
for  carboys  wJiich  were  to  be  returned,  should  not  be  included  in  the 
amount  of  a  mechanic's  lien.  (111.)  R.  Haas  Electric  etc.  Co.  v. 
Springfield  etc.  Co.,  297. 

4.  MECHANIC'S  LIEN— Crediting  Payment  to  Nonlienable 
Items. — Where  a  contractor  credits  the  owner's  account  with  articles 
returned,  this  cannot  be  regarded  as  a  general  payment  which  equity 
will  apply  to  nonlienable  items.  (HI.)  R.  Hass  Electric  etc.  Co.  v. 
Springfield   etc.   Co.,   297. 

5.  MECHANIC'S  LIEN — Diversion  of  or  Failure  to  Use  Materials. 

In  a  suit  to  enforce  a  lien  claim  for  labur  performed  and  materials 
furnished  for  tlie  erection  and  construction  of  any  building  pursuant  to 
the  mechanic's  lien  act  (Pamphlet  Laws  1898,  p.  538),  when  it  appears 
that  the  materials  were  furnished  for  the  building  and  delivered  to 
the  defendants  or  their  agents  in  good  faith,  it  is  no  defense,  in  the 
absence  of  fraud  on  the  part  of  the  creditor,  that  there  may  have  been 
a  failure  to  use  the  materials  thus  furnished  in  whole  or  in  part,  or  a 
diversion  of  the  same  from  the  purpose  for  which  they  were  intended. 
(X.  J.  L.)     Bell  V.  Mecum,  809. 

6.  MECHANIC'S  LIEN— Time  of  Furnishing  Materials.— When 
items  of  tiie  claim  for  materials  furnished  within  four  months  preced- 
ing the  filing  of  the  lien  are  relied  on  to  validate  the  claim  for 
materials  furnished  before  that  date,  it  must  ajipear  that  the  items 
within  the  limited  period  are  so  connected  with  the  earlier  items  that 
together  tliey  constitute  one  debt,  and  that  question  involves  a  finding 
of  fact  which  must  be  left  to  the  jury  whenever  such  an  inforenr^e  is 
permissible  under  the  testimony.      (N.  J.  L.)      Bell  v.  Mecum,  809. 

Eiiforccmoit  of  Lien. 

7.  MECHANIC'S  LIEN— Nature  of  Action  to  Enforce. — An  action 
upuu  a  nitchanic's  lieu  ehiim,  so  far  as  tlie  party  coairactliig  xin'  d;'I>t 
is  euticeriied,  is  an  ordinary  action  in  per.-suiiam.  Combined  wish  it, 
huwevcr.  is  an  action  quasi  in  rem  to  establish  and  enforce  a  lirn 
upon  certain  defined  interests  in  the  biiililing  and  land  in  (piestion. 
(N.  J.   L.)      Vreeland  Building  Co.  v.  Knickerbocker  Sugar  Co.,   812. 

8.  MECHANIC'S  LIEN— Amendment  of  Claim. — The  mechanic's 
lien  law  (  l';iin|.hlet  Laws  ISitS,  p.  o4o,  sec.  1(3)  requires  that  the 
claimant  shall  ^[leeify  in  his  claim  "the  name  of  the  owner  or  nwiiers 
of  the  land  or  of  the  estate  therein  on  which  the  lien  is  elainied." 
The  claiiiiaiit  cainioi.  wilhdiit  aineiidiniMit.  bind  any  estate  or  inter- 
est  other   tluin   that   of   the  person   named  in   the    claim   as   owner,   but 
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there  ia  nothing  in  the  letter  or  spirit  of  the  act  that  renders  an 
error  made  in  stating  the  name  of  the  owner  fatal  to  a  subsetiueiit 
attempt,  either  by  way  of  amendment  or  by  the  filinj,'  of  a  sep.irat*; 
claim,  to  reach  estates  or  interests  in  the  land  owned  liy  [>rirtics  oilier 
than  him  who  is  named  as  owner  in  the  claim  fust  filid.  (N.  J.  L.) 
Vreeland  Building  Co.  v.  Knickerbocker  Sugar  Co.,  S\'2. 

9.  MECHANIC'S  LIEN— Futile  Attempt  to  Establish  No  Bar  to 
Second  Attempt. — The  party  sued  as  owner  in  a  nu chanic's  litn  cluim 
suit  cannot  discharge  his  interest  in  the  laud  from  the  lien  by  showing 
that  the  claimant  has  formerly  attcmjitod  to  subject  the  inten-.st  of 
another  party  in  the  land  to  a  lien  for  the  same  debt.  (N.  J.  L.) 
Vreeland  Building  Co.   v.  Knickerbocker  Sugar  Co.,   8J2. 

10.  MECHANIC'S  LIEN— Pleading  and  Practice.— Under  the 
mechanic's  lieu  law  (Pamphlet  Law  1898,  p.  548,  sec.  24)  the  plea 
allowed  to  the  owner  or  mortgagee,  "that  s;>.id  building  or  land  are 
not  liable  to  said  debt,"  simply  ini[>oses  upon  tlie  claimant  the  burden 
of  establishing  that  as  against  the  interest  of  tht;  inirty  thus  ph  ad 
ing  the  provisions  of  the  act  requisite  to  constitute  the  lii'n  have 
been  conijilicd  with.  (N.  J,  L.)  Vreeland  Building  Co.  v.  Knicker- 
bocker Sugar  Co.,  812. 

Attorney  Fee, 

11.  APPEAL. — The  Constitutionality  of  a  Statute  Allowing  Attor- 
ney Fees  in  a  mechauic's  lieu  case  cannot  be  raised  for  liic  first  time 
in  the  sunreiue  court.  (HI.)  E.  Ilaas  Electric  etc.  Co.  v.  Springfield 
etc.  Co.,  297. 

MISTRESS. 
See  (jit'ts.  1. 

MONOPOLIES. 

See    Municipal    Corporations,    1. 

MORTALITY   TABLES. 

See   Evideuce,   8. 

MORTGAGES. 

1.  LIENS,  CONFLICT  OF.— A  Purchase  Money  Mortgage,  Exe- 
cuted \nth  the  Deed  of  Purchase,  exrludes  any  lien  or  claiiu  ;ir;Miig 
through  the  mortgagor.  It  maizes  no  difference-  that  the  pnr'-li;ise 
iiuuiey  mortgage  may  be  made  to  a  tiiird  person  who  ad  v:i  ih-c.--  the 
jiurchase  money  at  tlie  time  he  receives  the  conNtyanee.  (Ca.) 
Protestant   Episcopal  ('liurch  v.   E.  E.  Lowe  Co.,  24.1. 

2.  MORTGAGES,  Description  of  Property  in,  Sufficiency  of.— As 
against  third  persons  a  mortgage  must  point  ou;  i;s  Mibji  •',  inatter 
BO  tiiat  tlie  lliird  person  may  identify  the  projuily  iMV<ri-iI  by  the 
aid  of  sucii  inipiiries  as  tlie  instrument  itself  sug;.;''^:  - : 
the  i^arties,  it  is  only  n:TCss;iry  to  identii'y  the  c;kiI'c 
mortgagee  may  say  with  a  reasonable  dcgr.'e  vi'  ceMaiii 
eriy  is  sul>.iect  to  his  lien;  and  parol  c.  idcnee  is  adihi 
clearly   identify   it.      (Ela.)      Davis  v.   llorno.    l.'.l. 

3.  MORTGAGES — Description,  Wliat  Sufficient  as 
Parties. —  A  mortgage  which  jiur^iorts  to  inclii.lc  ;  iic  i^ 
crty  in  tSiiwannee  county,  Elorida,  to  wit:  "A.!  ti.e  n 
timber  interest  owned  by  the  iiumI  u.-ig^rs  or  eiii.ii-  i<\  i  h 
and  singular  the  person.al  propt  r',y  (.\\]:e(l,  or  tvi  he  iic 
by  either,  designating  sc\-cr:il  cla--.'~  ,ii'  ]  .•r>'i:.:il  pruj" 
a  description  of  property  sullieicui,  as  bclweeu  the  par; 
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the  lien,  and  parol  evidence  is  admissible  to  identify  such  property. 
(Fla.)     Davis  v.  Horno,  151. 

4.  MORTGAGES  — Reformation — Subsequent  Purchaser. — Where 
a  mortgage  purports  to  give  the  amount,  date  of  execution  and 
maturity,  and  the  rate  of  interest  borne  by  the  notes  it  secures,  and 
is  so  recorded,  the  mortgagee  may  not,  in  a  suit  against  a  subsequent 
purchaser  of  the  premises,  who  has  no  notice  except  such  as  is 
afforded  by  the  record,  show  that  the  notes  intended  to  be  secured 
matured  at  an  earlier  date  or  bore  a  higher  rate  of  interest  than 
was  specified  in  the  mortgage.     (Neb.)     Stewart  v.  Walker,  747. 

5.  ESTOPPEL  in  Favor  of  Purchaser  from  the  Mortgagor. — The 
statements  contained  in  a  mortgage  recorded  by  the  mortgagee  are 
his  declarations  to  all  subsequent  purchasers,  and  he  is  estopped,  as 
against  one  who  has  bought  the  premises  relying  upon  such  record, 
to  assert  that  his  interest  is  greater  or  his  lien  more  onerous  than 
was  described  in  such  mortgage.     (Neb.)     Stewart  v.  Walker,  747. 

6.  MISTAKE,  Innocent  Person  not  to  Suffer  from. — If  a  mort- 
gagee accepts  and  records  a  mortgage  which  describes  the  notes  it 
secures  as  maturing  at  a  later  date  or  bearing  a  lower  rate  of  inter- 
est than  is  actually  named  in  such  notes,  the  mistake  is  his,  and 
under  the  rule  that,  where  one  of  two  innocent  persons  must  suffer, 
the  one  who  has  made  a  mistake  possible  is  the  one  who  must  bear 
the  loss,  the  mortgagee  must  suffer  tlie  consequences  of  such  error, 
rather  than  the  innocf^nt  purchaser  who  has  relied  upon  the  record. 
(Xeb.)     Stewart   v.    Walker,   747. 

7.  CONFLICT  OF  LAWS— Action  to  Recover  Deficiency  After  the 
Foreclosure  of  a  Mortgage  in  Another  State. — Where  tiie  hiw  of  a 
state  provides  that  all  remedy  upon  a  bond  and  mortgage  must  be, 
first,  by  a  suit  to  foreclose  the  mortgage,  and,  second,  by  an  action 
to  recover  any  deficiency  remaining  after  the  foreclosure  sale,  in  which 
event  the  mortgagor  shall  be  entitled  to  redeem,  an  action  may  be 
maintained  in  another  state  to  recover  personal  judgment  for  such 
deficiencv.  if  brought  within  the  time  limited  by  such  statute. 
(N.  Y.)  '  Hutchinson  v.  Ward,  909. 

8.  DECREE  for  Deficiency,  Wlien  Void. — A  deficiency  decree  may 
be  entered  only  in  suits  for  the  foreclosure  of  mortgages.  When  ren- 
dered in  an  action  to  enforce  a  vendor's  lien,  such  decree  is  absolutely 
void,  not  simply  irregular  or  voidable,  and  is  subject  to  collateral  at- 
tack.     (Fla.)      .Johnson  v.  McKinnon,  135. 

9.  MORTGAGE — Redemption  by  Junior  Mortgagee. — A  junior 
mortgagee  obtains  an  indefeasible  legal  title,  untler  the  Alabama 
Code,  when  he  redeems  land  sold  under  the  senior  mortgage.  (Ala.) 
Francis    v.    Sheats,    61. 

MUNICIPAL  CORPORATIONS. 

1.  MUNICIPAL  CORPORATION— Exclusive  Privilege  of  Remov- 
ing Manure. — While  a  city  may  regulate  the  collection  and  removal 
of  uiaiiure,  it  has  no  authority  to  grant  a  moiiO]>oly  or  an  exclusive 
privilege  to  conduct  such  business  to  a  contractor  who  will  pay 
thoniDr,      (111.)      Landberg  v.   City  of  Chicago,  319. 

2.  MUNICIPAL  CORPORATIONS,  Power  of  to  Declare  Acts  Crim- 
inal.-— Tlie  power  of  niuui'-ipal  cornoratinns  to  declare  acts  criniiii:il 
nut  made  so  by  the  laws  of  the  state  must  be  vested  in  them  by  tiie 
legislature.  This  may  be  done  by  direct  grant,  and  to  some  exttnt 
by  im[ili!-:it inn  necc>sarily  attendant  upon  the  mere  existence  of  the 
corj'oratiou  as  a  creation  of  law.  (Tenn.)  O'Haver  v.  Montgomery, 
1014. 

3.  MUNICIPAL  CORPORATIONS. — Tlie  Power  to  Imprison  for 
Violation  of   an  Ordinance  or   for  failure   to   pay  a  fee   assessed   for 
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such  violation  must  be  expressly  conferred  by  the  legiplaturo,  and 
there  must  be  a  judicial  ascertainment  of  the  offense  and  the  assess- 
ment of  a  fine  and  penalty  before  the  imprisonment  can  be  effected. 
The  power  must  be  clear  before  it  can  be  held  to  exist.  (Tenn.) 
O'Haver  v.  Montfjomery,  1014. 

4.  MUNICIPAL  CORPORATION,  Ordinance  of  Authorizing  Fine 
and  Imprisonment  for  not  Constructing  a  Sidewalk. — Under  a  charter 
declarinjj  that  the  local  government  siiall  have  power  to  establish 
workiiuusts  and  houses  of  correction,  declare  what  acts  arc  niisije- 
moaiiors,  and  to  punish  offenders  by  fine  and  forfeiture  and  ini[)rison- 
nient,  a  city  may  provide  for  tlie  construction  of  sidewalks  by  abutting 
j)ro[tcrty  owners,  and  that  the  failure  to  comply  with  the  ordinance 
shall  be  a  misdemeanor  subjecting  tlie  offender,  when  convicted,  to  a 
fine  and  to  imprisonment  uTitil  tlie  fine  is  secured  in  money  or  work. 
(Tenn.)      O'H.aver  v.  Montgomery,  1014. 

5.  MUNICIPAL  CORPORATIONS.— An  Ordinance  cannot  be  Held 
Unreasonable  which  nu'rely  exercises  a  power  conferred  by  the  lej^is- 
latnre  in  tlie  expr(>ss  case  contem])]ated  by  the  legislative  act. 
(Tenn.)      O'Haver    v.    Montgomery,    1014. 

6.  STREETS — Peculiar  Interest  of  Abutting  Owner. — The  inter- 
est in  a  street,  which  is  peculiar  and  personal  to  the  abutting  lot 
owner  and  distinct  and  different  from  that  of  the  general  puV)lic,  is 
the  right  to  have  free  access  to  his  lot  and  buildings,  substantially 
in  the  manner  as  though  there  were  no  interference  with  the  street. 
(Minn.)      Fitzer  v.  St.  Paul  City  Ry.  Co.,  557. 

7.  STREETS— Interference  with  Right  of  Abutting  Owner.— The 
occupation  of  a  street  by  the  construction  of  a  perm;inent  improve- 
ment at  a  point  eighty-eight  feet  from  premises  froiiting  thereon, 
with  the  result  that  ]iedestrian  travel  on  that  side  of  the  street  was 
diverted  in  other  directions,  constitutes  an  interference  with  the 
natural  property  rights  enjoyed  by  the  owner.  (Minn.)  Fitzer  v. 
St.  Paul  City  Ky.  Co.,  557. 

8.  STREETS— Abutting  Owner.— Held,  the  Construction  of  a  Tun- 
nel and  its  approaches  in  the  street  ujinii  which  respondent's  lot 
abutted  constitutes  special  damages  nnr  suffered  in  common  with  tlie 
general   public.      (Minn.)      Fitzer  v.  St.   Paul   City   Ry.   Co..   5-17. 

9.  PUBLIC  STREETS — Duty  to  Discover  and  Remedy  Defects. — 
What  constitutes  ilue  care  on  the  part  of  a  city  to  (lisco\er  and 
renady  defects  in  its  streets  shifts  with  the  locality  of  the  street 
and  the  use  it  is  put  to.      (Mo.)      Neff  v.  City  of  Cameron,  ("iifi. 

10.  PUBLIC  STREETS — Parents'  Knowledge  of  Defective  Condi- 
tion.—  Where  a  d(>feii(lant  has  argued,  in  nil  action  ag;;i!isi  a  city 
for  injuries  sustained  by  a  child  while  walking  with  its  ni'iihcr  on  a 
dt>fi'ctive  sidewalk,  that  it  was  the  duty  of  the  parent  to  itifurm  the 
city  of  the  defeciive  condition  of  the  walk,  it  is  not  re\i'i  -il.Ie  error 
for  the  court  to  instruct  the  jury  that  even  though  the  cliiid's  parents 
knew  the  sidewalk  was  not  reasonably  safe,  that  fact  is  no  defense. 
(Mo.)      Neff  V.  City  of  Cameron,  606' 

See   Constitutional   Law,   4;    Highways. 

MURDER. 

See    Homicide. 

NAVIGABLE   WATERS. 
1.     NAVIGABLE   'WATERS— Relative   Rights   of   State   and   Ripa- 
rian   Owners. — 'l'i,r    ow:ici>ui[i    liy    t:.c    >;a!c    ui    \  uv    -;.    r    .-    :, ;    ,    ,       .-    of 
navi^aMc  str(>nnis   is   a   trust   nf  n    n;  '■•    -■]'■■])<]   .liar.-i,  ! .  ;■   ;'    :■   ■/  ■    jiih- 
lic,  iucludii  g  riparian  lo.-r.ers.      Such  uwucio  are  ci.-^tr.ia  i^ae  trust,  and 
Am.  St.  Hep.,  Vol.  I'JT — 7-t 
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Lave  a  special  property  right  independent  of  the  general  public,  the 
enjoyment  of  which  in  no  wise  conflicts  with  the  exercise  of  legal 
ownership.     (Ala.)     Mobile  Transp.  Co.  v.  City  of  Mobile,  34. 

2.  NAVIGABLE  WATERS — Suit  to  Enforce  Riparian  Rights — 
Res  Judicata. — The  recovery  by  a  city  in  ejectment  against  a  riparian 
owner  of  tlie  title  to  the  bed  and  shores  of  a  navigable  river  in  trust 
for  the  public  does  not  bar  a  suit  by  him  to  enjoin  interference  with 
his  right  of  access  to  navigable  water.  (Ala.)  Mobile  Transp.  Co^ 
v.  City  of  Mobile,  34. 

3.  NAVIGABLE  WATERS — Laches  and  Limitations. — The  posses- 
sion and  use  by  a  riparian  owner  of  the  shore  of  a  navigable  stream 
will  not  ripen  by  laches  and  limitations  into  title  against  a  city  hold- 
ing the  shores  and  beil  of  the  stream  in  trust  for  the  public.  (Ala.) 
Mobile  Transp.   Co.  v.   City  of  Mobile,  34. 

4.  NAVIGABLE  WATERS— Riparian  Rights— Tidal  and  Nontidal 
Waters. — The  rights  of  riparian  owners  on  navigable  tidal  waters  and 
navigable  nontidal  waters  do  not  differ  except  as  to  the  title  of  the 
proprietors,  which  in  one  case  extends  to  the  line  of  mean  high  tide 
and  in  the  other  to  the  line  of  the  mean  low  water.  (Ala.)  Mobile 
Transp.   Co.   v.   City   of  Mobile,  34. 

5.  NAVIGABLE  WATERS— Right  to  Build  Docks.— Riparian 
owners  have  the  right  to  docli  out  to  navigable  water  on  all  water- 
ways, whether  tidal  or  not.  (Ala.)  Mobile  Transp.  Co.  v.  City  of 
Mobile,   34. 

6.  NAVIGABLE  WATERS. — The  Shore  and  Bed  of  a  Navigable 
Stream,  being  strictly  trust  property  servient  to  the  uses  of  naviga- 
tion, are  inalienable  and  incapable  of  being  severed  from  public  use. 
(Ala.)     Mobile  Transp.  Co.  v.  City  of  Mobile,  34. 

7.  NAVIGABLE  WATERS.— The  Rights  of  Riparian  Owners  of  a 
Navigable  Stream  are  immutable,  except  upon  the  exercise  of  the 
paramount  right  of  eminent  domain;  it  is  immaterial  to  them  who- 
may  become  their  trustee  of  tlie  legal  title  of  the  shore  and  bed  of 
the  stream.     (Ala.)     Mobile  Transp.  Co.  v.  City  of  Mobile,  34. 

8.  NAVIGABLE  WATERS — Exclusion  from  Shore. — In  an  Action 
by  a  Riparian  Owner  to  enjoin  his  exclusion  from  the  use  of  the 
shore,  it  is  sufficient  to  allege  the  wrong  of  exclusion  without  setting 
forth  the  particulars.  (Ala.)  Mobile  Transp.  Co.  v.  City  of  Mobile,. 
34. 

9.  NAVIGABLE  WATERS— Rights  of  Shore  Owner. — A  riparian 
owner  on  navigable  water  lias  the  right  of  access  thereto  from  tiie 
front  of  his  land,  which  right  includes  the  construction  of  a  pier 
on  the  land  under  water  beyond  high-water  mark,  and  this  rule  is  as 
applicable  to  littoral  owners  whose  lands  front  upon  the  surf-benten 
shore  of  the  open  ocean  as  to  a  riparian  owner  whose  lands  border 
upon  bavs  of  the  sea,  inland  lakes,  or  on  navigable  waters.  {N.  Y.) 
Barnes  v.  Midland  E.   R.   etc.   Co.,   962. 

10.  NAVIGABLE  WATERS— Right  of  Public  to  Access.— The  jus 
privatum  of  the  crown,  by  which  the  sovereign  of  l^ngluiid  \vas 
deemed  the  absolute  owner  of  the  soil  of  the  sea  aud  of  the  navigable 
rivers,  was  inapplicable  to  the  conditions  of  the  American  colonies, 
and  from  their  first  settlement  seems  to  have  been  abandoned  to 
the  proprietors  of  the  upland  so  as  to  have  become  a  common  right, 
and  thus  the  common  law  of  the  states;  and  except  in  so  far  as  the 
ju»  privatum  has  devolved  upon  littoral  and  riparian  owners,  that 
right  now  resides  in  the  people  in  their  sovereign  capacity.  (N.  Y.) 
Barnes  v.  Midland  R.  R.  etc.  Co.,  962. 

11.  NAVIGABLE  WATERS— Relative  Rights  of  Public  and  Lit- 
toral Owner. — The  reasonable  exercise  of  the  right  of  a  littoral  owner 
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to  access  to  navigable  water  is  paramount  to  the  rifjht  of  the  public 
to  pass  along  the  foreshore;  but  in  so  far  as  his  attcmptcil  exercise 
of  that  right  passes  the  bounds  of  necessity  and  rcjison,  the  public 
right  of  passage  becomes  paramount.  (N.  Y.)  Barnes  v.  Midland 
R.   R.   etc.   Co.,   9(32. 

12.  NAVIGABLE  WATERS. — A  Littoral  Owner  Acquires  Only 
Tlioso  Rights  in  the  foreshore  which  are  necessary  to  enable  him  to 
m;tki'  reasonable  use  of  his  upland,  and  the  principal  attributo  of 
such  use  is  access  to  and  egress  from  the  open  water.  (N.  Y.) 
Barnes  v.  Midland  R.  R.  etc.  Co.,  962. 

13.  NAVIGABLE  WATERS — Unreasonable  Use  of  Foro.shore. — 
While  a  littoral  owner  has  the  right  to  maintain  a  pier  to  (Mjnnect 
bis  upland  with  the  sea,  even  though  he  thereby  limits  the  free  and 
convenient  p;iBsage  of  the  public  along  the  foreshore,  still  if  he  un- 
necessarily interferes  with  such  passage  to  the  premises  of  another 
proprietor,  the  latter  is  entitled  to  an  injunction.  (N.  Y.)  Barnea 
V.  Midland  R.  R.  etc.  Co.,  962. 

Note. 

Navigable  Waters,  access  to,  riparian  owners,  right  of  to,  A^-Al,  49. 
accretion  or  alluvium  fonnc-d  in,  ri})arian  owners'  right  to,  57,  58. 
accretion  to  islands  in,  title  to,  59. 

change  in  channel  of,  effect  of  on  title  of  riparian  owners,  43. 
islands  formed  in,  riparian   owners'  right  to,  5SfiO. 
patent  of  the  United  States  to  lands  beneath,  46. 
piers    and    wharves,    cases    denying    right    of    riparian    owrcrs    to 

maintain,  53-55. 
piers  and   wharves,  right  of  riparian   owners  to   construct  in,  47- 

53. 
piers    and    wharves,    whether    state    can    deny    right    of    riparian 

owner   to    maintain,   53-55. 
public,  right  of  in,  42. 

rcsjioctive  rights  of  the  riparian  owners  and  of  the  state  in,  41. 
riparian  owners,  right  of  to  access  to,  45. 
riparian  owners,  right  of  to  divert  waters  of  as  against  the  state, 

55. 
ri]>arian  owners,  title  of  in  the  beds  of,  42. 
shores  and  banks  of,  riparian  owners'  rights  in,  60,  61. 
test  of,  41,  42. 

title  to  the  bods  of  the  great  inland  lakes,  43-47. 
trusts  upon  which  the  state  holds  the  title  to,  49. 

NEGLIGENCE. 

In  Gtncral. 

1.  COMTRIBUTORY  NEGLIGENCE.— A  Minor  Between  Seven 
and  Fourteen  years  of  age  is  prima  facie  ineapalilc  of  exerri~i;,tr  iiulg- 
niiMit  and  discretion,  but  evidence  may  be  received  to  show  capacity. 
(Ala.)     Birmingham  etc.  Co.  v.  Landrum,  25. 

2.  NEGLIGENCE— Wanton  or  Willful  Injury.— To  the  implication 
of  willfulness  or  wantonness  or  reckless  indHrerencc  to  prohaMe  con- 
sequences it  is  essential  that  the  act  be  done  or  omitted  witii  a  knowl- 
edge and  present  consciousness  that  injury  will  )>rohal)ly  result;  and 
this  consciousness  is  not  to  be  imjilicd  from  mere  knowli  .l^e  of  the 
elements  of  the  dangerous  situation,  but  it  must  l)e  shown,  cither 
positively  or  inferentially,  that  the  defendant  willt^illy  or  wantonly 
or  with  reckless  indifference  failed  to  discharge  the  duty  resting  upon 
him.  or  that  he  was  at  the  time  conscjiuis  that  his  conduct  Wvuild  prob- 
ably result   in  disaster.      (Ala.)      Mobile   etc.    R.   R.   Co.   v.   Smith,    22. 

3.  NEGLIGENCE— Wanton  or  Willful  Injury.— When  an  act  is 
douc  or  omitted  to  be  done,  under  eircuiiislanees  and  conditions  known 
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to  the  person,  that  his  conrluct  is  likely  to  or  probably  will  result  in 
injury,  and  through  reckless  indifference  to  consequences  he  con- 
sciously and  intentionally  does  a  wrongful  act  or  omits  an  act,  the 
injury  may  be  said  to  be  wantonly  inflicted.  (Ala.)  Mobile  etc. 
R.   R.   Co.  V.   Smith,  22. 

Proximate     Cause — Fire. 

4.  NEGLIGENCE. — "Proximate  Cause"  is  Construed  as  a  Cause 
from  Which  a  man  of  ordinary  experience  and  sagacity  could  fore- 
see that  the  result  might  ensue,  (tnd.)  Haskell  etc.  Car  Co.  v. 
Przezdziankowski,    352. 

5.  NEGLIGEInCE — Cars  Blockading  Fire-engine — Spreading  of 
Flames. — Where  freight-cars  are  left  standing  on  a  crossing  so  as  to 
prevent  the  fire  department  from  promptly  reaching  a  fire,  such  negli- 
gence may  be  regarded  as  an  intervening  and  concurrent  cause  of  the 
destruction  of  a  building  to  which  the  flames  spread,  and  the  railroad 
company  may  be  held  liable  therefor.  It  is  no  excuse  that  police 
officers  who  were  present  knew  that  by  uncoupling  the  cars  and  re- 
leasing the  brakes  the  cars  would,  on  account  of  the  grade,  move  off 
the  crossing.     (111.)     Houren   v.  Chicago  etc.  Ry.  Co.,  309. 

6.  NEGLIGENCE — Cars  Blocking  a  Crossing. — For  a  Railroad 
Company  to  Leave  Cars  Standing  on  a  Crossing  in  violation  of  statute 
is  negligence  as  a  matter  of  law.  (111.)  Houren  v.  Chicago  etc.  Ry. 
Co.,   309. 

Imputed  Negligence. 

7.  IMPUTED     NEGLIGENCE— Repudiation     of      Doctrine.— The 

whole  doctrine  of  imputed  negligence  lias  been  as  thoroughly  ex- 
ploded as  any  heresy  ever  was.      (Mo.)      Neff  v.  City  of  Cameron,  GOG. 

8.  THE  NEGLIGENCE  OF  A  PARENT  cannot  be  Imputed  to  His 
Infant  C]iild  where  the  latter  sues  in  its  own  riglit  for  a  wrong  done. 
(Mo.)      Xeff  v.  City  of  Cameron,  606. 

9.  NEGLIGENCE — Aggravation  of  Disease. — A  Child  with  a 
Latent  Tendency  to  Tuberculosis,  who  receives  an  injury  from  a  de- 
fective sidewalk,  which  directly  causes  the  tendency  to  become  ac- 
tive, may  hold  the  city  liable  for  the  natural  consequence  of  this 
aroused  activity.     (Mo.)     Neff  v.  City  of  Cameron,  606. 

Buty  of  Subcontractor  in  Building. 

10  NEGLIGENCE — Duty  of  Subcontractor  in  Maintaining  Scaf- 
fold.— A  contractor  engagoil  in  the  erection  of  a  building,  wlio  con- 
structs a  scaffold  to  protect  workmen  below,  owes  the  <luty  to  see 
that  it  is  sufficient  for  that  purpose  and  to  remove  it  when  its  pur- 
pose is  accomplished,  and  not  permit  it  to  remain  in  an  unsafe  condi- 
tion.     (111.)      Flanagan    v.    Wells   Bros.    Co.,   315. 

11.  NEGLIGENCE — Duty  of  Subcontractor  in  Maintaining  Scaf- 
fold.— Whore  a  coiitriu-tnr  constructs  a  scaffold  and  leaves  it  in  an  un- 
safe ciiiiilition,  so  that  when  an  employe  of  another  contractor  steps 
upon  it  a  piece  of  timber  falls  and  injures  the  employe  of  still  another 
contrnt'tor,  the  question  whether  the  first  contriictor  was  guilty  of 
negligence  which  was  the  proximate  cause  of  the  injury  is  for  the 
jiirv.      (111.)      Flanagan  v.  "Wells  Bros.  Co.,  315. 

12.  NEGLIGENCE — Variance  Between  Pleading  and  Evidence. — 
Althniigh  the  evidence  introduced  may  tend  to  prove  nc^gligeuce  of  a 
ililVenMit  character  from  that  charged  in  the  declaration,  it  cannot 
l:p  exclu'li'd  on  the  ground  of  variance  unb^ss  the  particular  variance 
is  iioint.  .1  out.      nil.)      Flanagan  v.  Wells  Bros.  Co.,  315. 

13.  NEGLIGENCE — Duty  of  Subcontractor  in  Maintaining  Scaf- 
fold.—  V\"here  a  conirai'tur  is   negligent  iu  the  construction  uf  a  scaf- 
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folcl,  without  which  an  accident  resulting  in  injury  to  an  pinploy6  of 
another  contractor  could  not  have  happened,  tlie  coneurring  act  of 
an  employ^  of  a  third  contractor  contributing  t"  the  injury  does 
not  relieve  the  first  contractor  of  liability.  (111.)  Flanaj^an  v. 
Wells  Bros.   Co.,   315. 

14.  NEGLIGENCE — Duty  of  Subcontractor  to  Protect  Others  on 
the  Building. — One  engaged  in  the  construction  of  a  building  owes  to 
others  engaged  in  the  same  work  the  duty  of  exercising  ciire  tn  do 
his  work  in  such  a  way  as  not  negligently  to  injure  them.  (111.) 
Flanagan  v.  Wells  Bros.  Co.,  315. 

See    Damages;    Death. 

NEGOTIABLE  INSTRUMENTS. 

See   Bills   and   Notes. 
Note. 
Negotiable    Instruments,    memoranda    on    the    back    of,    presumption 

as  to   time   of  making,  444,  445. 
memoranda  printed  on   when   executed,   effect   of,   4.34. 
memoranda   upon   at   execution,   whetlicr    to   be    deemed    part   of, 

432. 
memoranda  upon,  conditions  imposed  or  created  by,  43G. 
memoiwnda  upon,  evidence   to   prove  time  when  made,  443. 
memoranda  upon    face  or  back  thereof,  434. 
memoranda  upon  must  be  made  before  or  at  the  time  of  delivery, 

439,   440. 
memoranda  upon  not  signed,  effect  of,  437-439. 
memoranda  upon,  presuni])tion   as  to  the  time  of  making,  443. 
memoranda  upon  relating  to  the  medium  of  payment.  441,  442. 
menioraiula  upon  relating  to  the  place  of  payment,  440,  441. 
memoranda  upon  relating  to  the  time  of  payment,  439,  440. 
memoranda   upon   or    on    the    margin    of,    presumption    as    to    time 

of  making,  444,  445. 
nienu)randa  u])on,  when  deemed    parts    of,    434-437. 
memoranda  upon,  when  limit   liability   of   the    makers,   435,   436. 
memoranda  upon,  when  rendered    non-negotiable,    4;i4. 

NEW  TRIAL. 

1.  NEW  TRIAL — Newly  Discovered  Evidence — Diligence. — How- 
ever material  may  be  newly  (.lisinvered  testimony,  a  iiintioii  for  a 
new  trial  on  tiiat  ground  cannot  be  sustained  in  the  absence  of  a 
showing  of  diligence.     (Mo.)      Neff  v.  (Hty  of  Cameron,  GUo. 

2.  NEW  TRIAL. — Where  Two  or  More  Distinct  Issues  have  been 
Submitted  to  a  jury,  one  erroneously,  and  a  general  v( nlict  rttiuiud, 
a  new  trial  must  be  granted,  for  tlie  reason  that  it  is  iniiios-'lile  to 
dettrniine  upon  what  issue  tiic  vt-rdict  was  based.  (Minn.)  liarrett 
v.    Magner,   531. 

3.  APPEAL  AND  ERROR.— The  Facts  Stated  in  the  Order  of  the 
Judge  overruling  a  motion  tor  a  new  trial  in  a  criminal  ease  ai\-  to  in' 
taken  as  true.      (Fla.)      Vasquez  v.  State,  129. 

4.  APPEAL  AND  EEROR— New  Trial,  Refusal  of,  Wlien  Erro- 
neous.— -^pl'l.ving  the  well-settled  f)rinei|'lrs  ol'  law  aliuNc  s!::iiil  to 
the  evi(K'iu-e  in  this  case,  the  verilict  rendi^red  for  tin'  ilct"  ■n  laiit  in 
error  was  unauthorized,  and  the  court.  tli'.M-efore,  erre.l  in  overruling 
the  motion  for  a  new  trial.      (*'a.)      l^tont'i-ypher  v.  Kear,  24S. 

NTJISANCES. 
1.     NUISANCES-  Ahate-ient  of  House  Infected  with   Smallpox. — 
A    city    nuiy    by    ordinauL-e    declare    a   speeilied    building,    which   is   im- 
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prcgnated  with  gmallpox  germs,  to  be  a  nuisance,  and  provide  for  its 
summary  destruction.     (111.)     Sings  v.  City  of  Joliet,  323. 

2.  NUISANCE — Definition  and  Classification.— Nuisances  may 
thus  be  classified:  First,  those  which  in  their  nature  are  nuisances 
per  se  or  are  so  denounced  by  tlie  common  law  or  by  statute;  second, 
those  which  in  their  nature  are  not  nuisances  but  may  become  so  by 
reason  of  their  locality,  surroundings  or  the  manner  in  which  they 
may  be  conducted,  managed,  etc.;  third,  those  which  in  their  nature 
may  be  nuisances  but  as  to  which  there  may  be  honest  differences  of 
opinion  in  impartial  minds.     (111.)      Sings  v.  City  of  Joliet,  323. 

3.  NUISANCES— Abatement  Without  Notice.— A  city  may  au- 
thorize the  destruction,  without  notice  to  the  owner  or  opportuniiy 
for  hearing,  of  a  building  infected  with  smallpox  germs.  (111.) 
Sings  V.  City  of  Joliet,  323. 

4.  NUISANCES. — The  Determination  by  a  City  Council  that  a 
certain  building  is  a  nuisance  is  not  conclusive,  but  the  question  re- 
mains open  and  may  be  adjudicated  in  a  suit  by  the  owner  against 
the  city  for  the  destruction  of  his  property.  (111.)  Sings  v.  City 
of    Joliet,    323. 

5.  NUISANCES— Liability  of  City  for  Abatement.— If  a  city 
council,  in  the  exercise  of  its  power  to  declare  and  abate  a  nuisance, 
destroys  property  which  in  fact  is  not  a  nuisance,  the  municipality 
may  be  held  for  the  damages  sustained  by  the  owner.  (111.)  Sings 
V.   City   of  Joliet,   323. 

6.  NUISANCES — Abatement  of  a  House  Infected  with  Smallpox. 
A  city  cannot  authorize  the  summary  destruction  of  a  building  in- 
fected with  smallpox  germs,  unless  it  is  so  located  and  in  such  a 
condition  that  the  danger  to  the  public  health  therefrom  cannot  be 
obviated  by  less  drastic  measures.     (111.)     Sings  v.  City  of  Joliet,  323. 

OFFICERS. 

1.  EECOUDS  OF  OFFICERS  Who  are  not  Required  to  Keep  a 
Record. — Tlie  record  of  the  doings  of  the  board  of  liealth,  wliu-n  is  not 
required  to  keep  any  record,  does  not  come  within  the  rules  applicable 
to  records  of  boards  which  are  required  to  keep  a  record.  (Mass.) 
Garvoy  v.  City  of  Lowell,  468. 

2.  CIVIL  SERVICE  LAWS— Power  of  the  Courts  to  Question  the 
Reasons  for  the  Acts  of  a  Board  in  Dispensing  with  a  Position  or  Em- 
ploye.— The  attempt  of  a  board  of  health  to  get  rid  of  an  eniployo  by 
abolisiiing  his  position,  which  it  purports  to  do  on  motives  of  economy, 
may  be  inquired  into  in  an  action  by  him  to  recover  for  his  services, 
and  he  may  recover  if  the  jury  finds  that  the  action  of  the  board  was 
a  mere  pretext,  not  in  good  faith  nor  on  grounds  of  economy,  but  was 
taken  because  of  his  refusal  to  render  a  political  service.  (Mass.) 
Garvcy   v.   City  of   Lowell,   468. 

3.  CIVIL  SERVICE— Parol  Evidence  to  Show  the  Real  Motive  of 
the  Previous  Abolition  of  an  Employment. — -Tlie  recital  in  the  reeuid 
of  a  bo;ird  of  health  purporting  to  abolish  the  ofHee  of  foreman  of 
the  yard  on  the  ground  of  economy  may  be  contradicted  by  parol,  by 
evidence  tending  to  show  that  the  action  was  due  to  a  political  ])ur- 
])ose  and  was  a  pretext  to  get  rid  of  an  emplove.  (Mass.)  Garvey 
V.  City  of  Lowell,  468. 

4.  OFFICE,  Wliat  is  not. — The  Foreman  of  a  Yard  of  the  Health 
Department  of  a  City  is  not  the  holder  of  an  otiiee,  where  his  duties 
are  tlmse  of  one  engaged  in  the  labor  service  of  the  city.  Such  a  posi- 
tion is  an  enuiliiyinent  rather  than  an  ollice.  (Mass.)  Garvey  v. 
City   of   Luweil,    4US. 

See  States. 
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OPTIONS. 

See  aales;   Vendor  and  Vendee. 

PARENT  AND  CHILD. 

1.  PARENT  AND  CHILD. — A  Conveyance  of  Real  Estate  Made 

"by  a  Parent  to  a  Child  in  consideration  of  an  undei  laiiin;;  lo  iiiii;i.iii 
llie  parfMit  a  comfortable  home  during  life  will  be  set  aside  upon  the 
a[i|'lieation  of  the  parent,  whore  the  child,  after  rfcoiving  the  r-.m- 
vi  yance,  fails  to  keep  his  agreement.     (111.)     Hensan  v.  Cooksey,  345. 

2.  PARENT  AND  CHILD— Presumption  Against  Validity  of 
Deed. —  Wliere  a  son  takes  from  his  aged  mother  a  deei.1  ul  all  her 
property  in  return  for  a  promise  to  pay  her  five  hundred  dollars  ami 
to  support  her  for  life,  of  which  he  gives  her  no  written  evidence, 
keeping  the  transfer  secret,  and  not  seeing  that  she  has  independent 
advice  in  the  premises,  the  transaction  does  not  show  good  faith  on 
his  part.     (111.)     Hensan  v.  Cooksey,  345. 

3.  PARENT  AND  CHILD — Presumption  Against  Validity  of 
Deed. — The  relation  between  an  aged  woman  in  feeble  healtii  and  her 
son  who  has  managed  her  business  is  of  a  fiduciary  character,  so 
that  in  case  she  conveys  him  all  her  property  he  has  the  burden  of 
showing  that  the  transaction  was  fair  and  free  from  undue  inlluence 
on  his  part.     (111.)     Hensan  v.  Cooksey,  345. 

PARTIES. 
PARTIES — Persons  Having  Contingent  Interests. — In  Chancery 

all  persons  legally  and  equitably  interested  in  the  subject  matter  and 
result  of  the  suit  must  be  niatle  parties,  but  the  interest,  within  the 
meaning  of  this  rule,  must  be  a  present,  substantial  one,  as  distin- 
guished from  a  mere  expectancy  of  future  contingent  interest.  (Mo.) 
Collins  V.  Crawford,  661. 

PARTITION. 

1.  PARTITION— Lis  Pendens,  Effect  of  When  a  Parcel  is  Taken 
at  Its  Appraised  Value. — The  doctrine  of  lis  pendens  applies  to  jiar- 
titien  suits  as  well  as  other  actions,  but  a  purchaser  jiendentc  lite 
is  only  affected  to  the  extent  of  the  decree  and  subsetpient  proceed- 
ings therein;  and  where  the  suit,  instead  of  terminating  in  a  judicial 
sale,  provides  for  one  of  the  parties  acquiring  the  title  by  sheriff's 
ileed  at  the  appraised  value,  a  mortgagee  may  assert  his  mortgage 
lien  acquired  while  the  action  is  pending.  (Kan.)  Tidball  v. 
JSchmeltz,  421. 

2.  PARTITION — Sufficiency  of  Petition — Collateral  Attack.— Even 
though  the  j)etition  in  partition  is  defective  in  nor  alleging  an  interest 
in  trust,  and  the  subsequent  proceedings  are  irregular,  if  the  cmirt 
lias  authority  in  that  class  of  cases,  and  the  land  is  situatid  within 
its  teiritorial  jurisdiction,  a  decree  within  the  seope  of  I  lie  [ilead'iigs 
is   not  o[ien   to   collateral   attack.      (Mo.)      Collins  v.   C'rawfnrd,  C61. 

3.  PARTITION — Contingent  Remaindermen  as  Parties. — One 
whose  interest  is  only  a  contingent  remainder  in  an  active  trust  estate 
is  not  a  necessary,  though  perhaps  a  proper,  [>arty  to  ]>artition  pro- 
eei  dings  against  the  life  tenant  ami  the  truste.-  invested  with  a  power 
of  disposition.      (Mo.)      Collins  v.  Crawford,   OGl. 

4.  PARTITION — Amomit  of  Attorney  Fee. — An  Allowance  of  an 
Attorney  Fee  for  five  thousand  (inUars  in  parti' iou  jiroeeeuings  wnere- 
in  sales  aggregating  one  hundred  tlionsai'il  li-dlars  in  ariLnnit  \vere 
made  will  not  be  disturbed  on  appeal.  (Mo.)  Donaldson  v.  Allen, 
Cul, 
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5.  EQUITABLE  PARTITION.— Attorney  Fees  may  be  Allowed 
the  Plaintiff  as  costs  in  equitable  partition,  as  distinguished  fioni 
strict  statutory  partition;  but  they  should  be  restricted  to  the  parti- 
tion proper,  and  not  extended  to  the  payment  for  services  on  inci- 
dental issues  heard  and  determined.  (Mo.)  Donaldson  v.  Allen,  601. 
See  Tenancy  in  Common. 

PARTNERSHIP, 
PARTNERSHIP,  Dissolution  of,  Evidence  of,  When  too  In- 
definite.— The  statement  of  a  person  who  had  retired  from  ti;e  iiiin, 
when  on  the  stand  as  a  witness,  that  the  attorneys  of  the  plaintiff 
knew  he  was  out  of  the  firm,  how  he  got  out  and  when,  is  too  in- 
definite to  aid  the  defendant,  even  when  admitted  without  objection 
and  without  a  request  for  instructions  regarding  its  effect,  if  there 
is  no  evidence  to  show  tnat  such  attorney  acquired  his  information 
when  acting  for  the  plaintiffs  or  knew  at  the  time  he  mnrlf  snch 
declaration  that  they  wore  creditors  of  the  partnership.  (Mass.) 
Vietor   v.   Spalding,   472. 

PAYMENT. 
See   Accord   and   Satisfaction;    Tender. 

PHOTOGRAPHS. 

See  Constitutional  Law,  11,  12. 

PHYSICIANS. 

See  Corporations,  5;  Witnesses,  4-6. 

PICTURES. 

See  Constitutional  Law,  11,  12. 
Note. 

Piers  and  Wharves,  right  of  riparian  owners  to   construct   and  main- 
tain,  47-55. 
whether  state  can  deny  right  to  riparian  owner  to  maintain,  53- 
55. 

PLEADING. 

1.  PLEADING. — The  Material  Facts  must  be  Directly  and  Posi- 
tively Averred  in  a  pleading,  while  in  evidence  conclusions  niuy  do 
inferred  from  the  facts  and  circumstances  proved.  (Ind.)  Studa- 
baker  v.  Taylor,  397. 

2.  PRACTICE — Demurrer  and  Bill  of  Particulars. — A  demurrer 
does  not  lie  to  a  bill  of  particulars.  A  demurrer  does  not  reach  the 
question  of  damages  if  the  declaration  shows  a  valid  claim  to  aiiv 
damages  whatever.      (Fla.)      Western  Union   Tel.   Co.  v.   Merritt,   169. 

3.  NONSUIT,  Motion  for,  What  must  State. — A  motion  for  com- 
pulsory amendment  of  a  declaration  should  state  that  the  declaration 
was  so  framed  as  to  prejudice,  embarrass  or  delay  a  fair  trial  of  the 
case.      (Fla.)      W^estern  Union  Tel.   Co.  v.  Merritt,  169. 

4.  PLEADING. — The  Amendment  of  Pleadings  rests  largely  in  the 
discretion  of  the  trial  court,  wliich  discretion  will  be  exercised  with 
especial  liberality  in  amending  answers.      (Colo.)      Kude  v.  Levy,  123. 

See  Equity,   1. 

POLICE  POWER. 

See  Constitutional  Law,  5,  6. 
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peiest  and  parishioner. 

See    Fiduciary    Relutioiis;    (Jiftg. 

PRINCIPAL  AND  AGENT. 
PRINCIPAL  AND  AGENT— Liability.— An  Agent  Contracting 
in  His  Own  Name    cannot  escape  liability   by   i)lca(lin^r  that    lio  acted 
as  the  agent  of  another.      (Ga.)      Stewart  etc.  Co.  v.  Postal  Telegraph- 
Cable  Co.,  205. 

See   Brokers;    Husband    and    Wife. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel   and   Slander;    Witnesses. 

PROBATE  PROCEEDINGS. 

See    Executors   and    Administrators;    Wills. 

PROCESS. 

Service  hy  Publication. 

1.  JUDGMENT — Constructive  Service  of  Process — Mistake  in  the 
Affidavit. — An  aflidavit  for  service  by  ))ublication  is  not  rendered  in- 
valid because  it  has  a  caption,  nor  because  the  persons  named  in  th? 
aflidavit,  against  whom  the  petition  is  filed,  are  referred  to  as  "defend- 
ants."     (Neb.)      Becker  v.   Linton,   795. 

2.  JUDGMENT,  Constructive  Service  of  Process — Nonresidence  of 
the  Defendant,  When  Sufficiently  Shown. — The  allegation  "that  said 
defendants  and  each  of  them  are  nonresidents  of  the  state  of  Ne- 
braska, and  that  service  of  summons  cannot  be  made  within  this  state 
upon  said  defendants  or  any  of  them,"  is  a  sufficient  allegation  of  fact, 
and  is  not  open  to  the  objection  that  it  alleges  a  mere  conclusion  of 
law.      (Neb.)      Becker  v.    Linton,   795. 

3.  JUDGMENTS  Based  on  Service  by  Publication,  When  Void- 
able and  When  Void. — To  obtain  service  by  publication  the  statutory 
jM-or(  dure  must  be  closely  followed,  and  wliere  the  aflidavit  is  defec- 
tive and  irregular,  but  not  to  the  extent  of  being  substantially  worth- 
less, a  judgment  by  default  entered  thereon  may  be  irregular  and 
subject  to  reversal  on  error;  but  if  the  material  facts  are  inferent  ially, 
although  imperfectly,  stated  in  the  aflidavit  the  judgment  will  not 
be   absolutely   void.      (Kan.)      Finn   v.   Howard,   4i^U. 

4.  JUDGMENT— Publication  of  Summons,  Defects  in  Affidavit 
for.  Wlien  do  not  Make  Void.— An  aflidavit  to  obtain  service  by  jmb- 
lication  in  a  suit  to  quiet  title  which  recites,  among  other  things, 
tiiat  the  plaintil*  has  filed  his  jietition  against  the  defend:uits.  nam- 
ing them,  praying  judgment  Cjuieting  title  to  certain  lands,  describ- 
ing them,  and  that  the  defendants  may  be  barred  and  foreclosed  of 
any  right,  title  or  interest  in  and  to  the  lands,  is  not  so  (lef(^ctive  in 
stating  the  character  of  the  cause  of  action  as  to  n-iidcr  ;;  judgment 
based   thereon    absolutely   void.      (Kan.)      Finn    v.    lluwurd,   42(i. 

Abuse  of  Process. 

5.  ABUSE  OF  PROCESS  Distinguished  from  Malicious  Prosecu- 
tion.— An  action  based  on  abuse  of  [irocess  difTirs  from  an  artuni  for 
malicious  jirosecution  in  that  termination  of  the  original  iivucoediRg 
and  want  of  probable  cause  are  not  essential.  (]Miun.)  Grimcstad 
V.  Lofgren,  566. 

PROPERTY. 
See   Constitutional   Law.   l-.S. 

QUIETING    TITLE. 
1.     QUIETING  TITLE— Common  Source  of  Title.— Tn   an   ncti-m   to 
quiet  title  it  is  not  incumbent  on  the  plaintiff,  if  he  and  the  defi-ndant 
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claim  through  a  common  source,  to  establish  an  inrlefeasible  title  in 
himself  from  the  government  down,  but  it  is  sufficient  if  he  shows  a 
better  title  through  the  common  source  than  the  defendant  can  show 
through   the  same   source.     (Mo.)      Charles   v.   White,   674. 

2.  QUIETING  TITLE. — A  Bill  by  the  Grantee  of  a  Judgment 
Debtor  to  set  aside  a  deed  based  on  an  execution  sale  under  the 
Judgment  may  be  dismissed  without  repayment  to  the  plaintiff  of  the 
amount  he  expended  in  redeeming  from  the  foreclosure  of  a  mort- 
g;ige  subject  to  which  he  acquired  title.  (111.)  Gouwens  v.  Gouwens, 
338. 

3.  QUIETING  TITLE — Presumption  in  Favor  of  Legal  Title. — 
Every  presumption  is  made  in  favor  of  the  holder  of  the  legal  title 
to  land,  and  as  against  him  no  presumption  will  be  drawn  in  favor 
of  the  holder  of  color  of  title  only.  (111.)  Le  Sourd  v.  Edwards, 
287. 

4.  QUIETING  TITLE— What  Constitutes  Possession. — Any  acts 
of  dominion  exercised  over  property  by  the  person  claiming  title 
thereto  clearly  indicating  to  others  an  appropriation  thereof  to  the 
purposes  for  which  it  may  ordinarily  be  used,  are  generally  regarded 
as  sullicicnt  to  show  possession.      (111.)      Le  Sourd  v.  Edwards,  287. 

5.  QUIETING  TITLE — Posssssion  of  Submerged  Land. — Where 
one  sets  out  fish-traps  on  submerged  land  and  attaches  them  by 
ropes  to  trees  which  he  blazes,  this  constitutes  actual  possession  of 
the  premises,  although  the  traps  and  ropes  are  beneath  the  surface 
of  the  water.      (111.)      Le  Sourd  v.  Edwards,  287. 

6.  QUIETING  TITLE — Unlawful  Possession. — Where  possession 
of  submerged  land  is  claimed  by  putting  out  fish-traps  thereon,  the 
question  whether  the  fish  laws  of  the  state  are  thereby  violated  is 
immaterial  on  the  question  whether  actual  possession  was  taken. 
(111.)     Le  Sourd  v.  Edwards,  287. 

RAILROADS. 

Contract  to  Locate  Depot. 

1.  RAILWAYS,  CONTRACTS  BY,  When  must  Seek  Relief  from 
in  the  Courts  Before  Disregarding  as  Against  Public  Policy. — If  a  con- 
tract made  by  a  railway  respecting  the  location  of  a  depot  and  the 
maintenance  of  tracks  and  trains  cannot  be  respected  without  injuri- 
ously affecting  the  public  service,  relief  from  such  contract  should  be 
sought  in  the  proper  courts.  (I'la.)  Taylor  v.  Florida  etc.  Ry.  Co., 
155. 

2.  RAILWAYS,  POWER  OF,  to  Determine  Wliether  Thay  will 
Violate  Contracts,  for  the  Good  of  the  Public  Service. — Whether  the 
duty  a  common  carrier,  a  railroad  corporation,  owes  to  the  public  is 
materially  and  injuriously  affected  by  the  contract  obligations  of  the 
corporation  to  individuals  cannot  be  arbitrarily  determined  by  the  cor- 
poration for  itself.     (Fla.)     Taylor  v.  Florida  etc.  Ey.  Co.,   155. 

3.  RAILWAYS,  CONTRACTS  OF,  to  Maintain  Depot,  Tracks  and 
Trains,  When  Should  be  Enforced  in  Equity. — Where  a  common  car- 
rier railroad  corporation  asks  for  and  receives  land  upon  which  to  con- 
struct its  road,  and  as  a  consideration  therefor  promises  to  maintain 
a  spur  track  and  depot  at  a  certain  place  upon  lands  given  for  that 
purpose,  and  the  party  giving  the  land,  relying  upon  the  promise  of 
the  corporation,  incurs  great  expense  in  improving  his  property  for 
use  in  connection  w'ith  the  advantages  of  the  spur  track  and  depot 
and  the  operation  of  trains  thereon,  and  the  breach  of  the  promise  re- 
sults in  au  injury  that  cannot  be  adequately  compensated  in  damages, 
equity  may  enforce  performance  of  the  promise  in  the  manner  and 
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to  the  extent  agreed,  at  least  in  the  absence  of  a  proper  showing  of 
superior  rights  of  the  public.  (Fla.)  Taylor  v.  Florida  etc.  B7. 
Co.,  155. 

4.  RAILWAYS — Agreement  to  Maintain  Depot  and  Tracks,  Con- 
struction of  as  to  Duration. — A  deed  conveying  lamls  to  a  railroad 
company  for  its  right  of  way  by  the  owner  of  a  hotel  situat(d  near 
to  the  jiroposed  road,  containing  an  agreement  on  tlie  part  of  the  cor- 
poration "to  maintain  the  spur  track,  depot  and  platform,  and  to 
o|)orato  all  its  regular  passenger  trains  upon  said  spur  track  to  said 
<lopot  during  what  is  known  as  winter  tourist  season,  which  considera- 
tion is  binding  upon  the  ])arty  of  the  second  part,  its  successors  and 
assigns,"  taken  in  connection  with  the  conditions  that  surround  the 
piirtics  and  the  purpose  to  be  accomplished,  indicates  an  intention 
that  tlie  agreement  should  remain  in  force  at  least  during  a  continu- 
ance of  substantially  the  same  mutual  conditions  and  relations  of  the 
parties  and  tlieir  privies.  (Fla.)  Taylor  v.  Florida  etc.  Ky.  Co., 
15.1. 

5.  RAILWAYS — Injunction  Against  Running  Trains  Over  Main 
Line. —  Where  the  owner  of  land  conveys  it  to  a  railroad  corporation 
for  the  right  of  way  for  its  main  line,  and  the  corporation  violates 
its  agreement  contained  in  the  deed  of  conveyance  to  maintain  a  spur 
track  and  depot  on  the  spur  track,  the  grantor  of  the  land  cannot 
enjoin  the  running  of  trains  over  the  main  line,  since  the  public  have 
rights  requiring  uninterrupted  service  over  the  main  line.  (Fla.) 
Taylor   v.   Florida   etc.   Ry.   Co.,   15.3. 

6.  RAILWAYS — Specific  Performance  of  Contracts  of. — Wliile  a 
common  carrier  railroad  corporation  may  not  be  bound  by  a  contract 
which  renders  the  corporation  incapable  of  performing  its  duties  to 
the  public,  yet  when  the  subject  matter  of  a  contract  made  by  such 
corporation  is  not  foreign  to  the  lawful  purposes  of  the  corporation, 
but  is  fairly  within  its  authorized  powers  and  purposes,  and  the  con- 
tract is  not  forbidden  by  statute,  and  is  not  otlierwine  illegal,  it  will 
not  be  nullified  by  the  courts.  (Fla.)  Taylor  v.  Florida  etc.  Ey. 
Co.,   15."). 

7.  RAILWAYS,  Contract  Implied  Against  from  Accepting  a  Deed. 
Whrrc  a  railroad  comj)any  accepts  a  deed  conveying  to  it  land  for  its 
right  of  way  and  so  uses  the  land,  any  valid  coiitnu't  or  a;rrei-inerit 
contained  in  the  deed  of  conveyance  is  binding  upon  the  railroad  com- 
pany, even  though  the  company  did  not  sign  the  deed,  and,  umler 
proper  circumstances,  such  agreement  may  be  enforced  in  equity  by 
specific    jierformance.      (Fla.)      Taylor   v.   Florida   etc.    Ry.    Co.,   1-3.5. 

8.  RAILWAYS,  Agreement  for  Maintenance  of  Depot  and  Spur 
Tracks,  When  not  Against  Public  Policy. — Where  the  owner  of  a  liotel 
conveys  land  to  a  railroad  company  upon  which  to  construct  its  right 
of  way  for  the  main  line,  a  spur  track  and  depot,  and  the  deed  of  con- 
veyance contains  an  agreement  upon  the  part  of  the  railroad  lompany 
to  maintain  the  spur  track  and  depot  to  a  point  near  the  grantor's 
hotel  and  to  operate  all  its  regular  passenger  trains  upon  the  spur 
track  to  the  deiiot  during  a  certain  season  of  the  year,  and  it  appears 
that  a  controlling  consideration  for  the  conveyance  was  the  mainte- 
nance of  the  spur  track  and  depot  thereon,  and  the  operation  of  pas- 
senger trains  over  the  sjiur  to  the  depot,  which  wotild  be  jiei'uliarly 
beneficial  to  the  grantor's  hotel  jiroperty  and  business,  and  extensive 
improvements  of  the  hotel  pro]>erty  are  mad.-  upon  the  fact  of  the 
agreement  to  maintain  the  spur  and  depot,  and  to  operate  the  jiassen- 
ger  trains  as  stated,  such  agreement  may  be  specifically  enforced  in 
e(]uity  unless  such  enforcement  will  directly,  materially  and  injuri- 
ously affect  the  rights  of  the  general  publio  This  accords  with  the 
])ublic  policy  declared  in  chapter  4203,  Acts  of  1S9.3.  section  "2848.  Gen- 
eral Statutes  of  1906.      (Fla.)      Taylor  v.  Florida   etc.  Ry.  Co.,   155. 
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Use  of  Streets  for  "Railway  Purposes. 

9.  USE  OF  STREET  for  Railway  Purposes— Power  of  City  to  Au- 
thorize.— City  authorities  may  authorize  the  occupancy  and  use  of 
streets  for  railway  purposes  although  it  is  a  eervitude  not  strictly 
within  the  ordinary  uses  of  a  public  street.  (Colo.)  Denver  etc. 
Ey.  Co.  V.  Hannegan,  100. 

10.  USE  OF  STREETS  for  Railway  Purposes — Damages  for  Incon- 
venience to  General  Public. — Where  city  authorities  have  authorized 
the  use  of  a  street  for  railway  purposes,  the  city  cannot  claim  dam- 
ages through  the  resulting  inconvenience  to  the  general  public. 
(Colo.)    -Denver  etc.  Ry.  Co.  v.  Hannegan,  100. 

11.  USE  OF  STREETS  for  Railway  Purposes — Effect  of  Being  a 
Nuisance. — Where  city  authorities  have  authorized  the  use  of  a  street 
for  railway  purposes,  so  long  as  the  grantee  or  its  successors  limit 
their  occupancy  and  use  to  proper  and  legitimate  railway  purposes, 
conducting  the  same  in  accordance  with  ordinance,  no  action  can  be 
maintained  by  anyone  upon  the  ground  that  such  occupancy  and  use 
constituted  a  nuisance.  (Colo.)  Denver  etc.  Ey.  Co.  v.  Hannegan, 
100. 

12.  USE  OF  STREET  for  Railway  Purposes — Damages  for. — An 
abutting  lot  owner  may  claim  indemnity  for  permanent  interference 
with  ingress  or  egress  to  and  from  his  lot,  and  for  loss  in  the  value 
thereof  otherwise,  where  the  street  is  used  for  railw^ay  purposes.  The 
measure  of  his  compensation  is  the  actual  diminution  in  market 
value  of  the  premises  for  uses  to  which  they  might  reasonably  be 
put,  occasioned  by  the  construction  and  operation  of  the  railway  along 
the  street.      (Colo.)      Denver    etc.   Ry.   Co.   v.   Hannegan,   100. 

13.  DAMAGES  for  Use  of  Street  for  Railway  Purposes. — Where 
an  abutting  lot  owner  sues  for  injury  arising  from  the  use  of  a  street 
for  railway  purposes,  he  should  recover  the  total  amount  of  his  dam- 
ages in  a  single  action  brought  at  or  about  the  time  of  the  occupancy 
of  the  street  by  the  railway  company.  (Colo.)  Denver  etc.  Ey. 
Co.  V.   Hannegan,   100. 

14.  DAMAGES  for  Use  of  Street  for  Railway  Purposes — Laches 
and  Statute  of  Limitations. — The  right  to  maintain  an  action  for  in- 
jury from  tlie  use  of  a  street  for  railway  purrjosos  may  be  lost  by 
delay  and  barred  by  statutes  of  limitation,  which  connnence  to  run 
from  the  first  occupancy  of  the  street  for  railway  purpose.  (Colo.) 
Denver  etc.  Ey.  Co.  v.   Hannegan,  100. 

15.  EMINENT  DOMAIN — Additional  Sorvitiide. — Mrre  infrense 
of  traffic  and  operation  of  a  larger  number  of  tiains,  on  a  narrow- 
gauge  track,  are  fairly  within  the  original  servitude.  (Colo.)  Den- 
ver etc.  Ey.   Co.  v.  Hannegan,  100. 

LiahHity  of  Vendee  and  Vendor. 

16.  RAILROADS — Liability  of  Vendee  for  Use  of  Street  for  Rail- 
way PurpOEes. — Where  one  railrnml  company  i>urc'.aM\7  tlie  assets  ot 
another,  the  vendee  is  not  li.nble  to  an  abutting  lot  owner  nf^or  the 
purc'liase  for  the  use  of  the  street  for  railway  purposes,  where  ir  docs 
not  ;i[i]it'ar  tliat  the  street  was  subjected  to  any  nt'if^r  or  diiTei-ont 
servitude,  or  that  the  propcny  owner  suifered  any  added  injury  by 
reason  of  an  unreasonable,  improper  or  wrongful  use  of  the  track. 
(Colo.)      Denver   etc.  Ey.   Co.  v.  Hannegan,   100. 

17.  RAILROADS — Transfer  of  Assets — Liability  for  Trccpasses  of 
Vendor. —  W  here  one  railroad  company  purchases  the  assets  of  another 
in  gooil  faith,  paying  adee(uate  consideratioti,  and  the  two  corpora- 
tions are  wholly  distinct  from  each  other,  the  vendee  company  is  not 
liable  in  damages  to  an  abutting  lot  owner  for  injury  caused  by  the 
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vendor  company  using  the  street  for  railway  purposes,  where  the  ven- 
dee company  had  no  reason  to  suspect  the  exitstence  of  the  claim  of 
the  abutting  lot  owner.  (Colo.)  Deiiver  etc.  liy.  Co.  v.  llanncgan, 
100. 

Injuries  to  Person.i  on  or  Near  Track — Crofisingn. 

18.  RAILROADS — Passing    Cars— Signals    and    Speed.— The    fact 

tli:it  it  is  the  cu.stoiii  of  a  railway  company  not  to  give  si;4nais  or  to 
roiliicp  the  speed  of  cars  as  tliey  approacli  and  pass  one  aiiotlier  is 
no  excuse  for  the  negligence  of  a  motoriiian  in  failing  to  give  such 
signals  or  to  reduce  the  speed  of  a  car.  (Ala.)  Birmingham  etc. 
Co.  V.  Laiidrum,  '25. 

19.  RAILROADS— Wanton  or  Willful  Injury.— Where  the  conduc- 
tor of  a  railway  train  knows  that  persons  are  living  in  a  box-car  on 
a  sidetrack,'  but  does  not  know  whether  they  are  in  the  same  when  a 
car  from  his  train  is  kicked  into  the  siding  to  the  injury  of  tlic  occu- 
jiants  of  the  car  thereon,  the  court  may  ])ro]icrly  submit  to  the  jury 
the  (pu'stion  of  the  willfulness  or  wantonness  of  the  injury.  (Ala.) 
Mobile  etc.   R.  R.  Co.  v.  Smith,  22. 

20.  RAILWAYS — Negligence  Per  Se — Crossing  in  Front  of  Passing 
Locomotive. —  It  was  said  one  who  attem|)ted  to  drive  over  a  jniblic 
crossing  in  front  of  an  engine  which  was  standing  still,  with  no  sign 
or  indication  of  an  attempt  on  the  part  of  the  enginemen  to  move  it. 
was  not  guilty  of  contributory  negligence  per  se.  (Kan.)  Atchison 
etc.  Ry.  Co.  v.  Wilkio,  464. 

21.  RAILWAYS — Duty  to  Ring  Bell  Before  Starting  Locomotive! 
Under  the  circumstances  it  was  said  to  have  been  the  duty  of  those  iu 
charge  of  the  engine,  regardless  of  any  statutory  requirement,  to  ring 
tile  bell  before  starting  the  engine  over  the  crossing.  (Kan.)  Atchi- 
son etc.  Ry.  Co.  v.  Wilkie,  464. 

22.  RAILWAYS — Negligence— Proximate  Cause  of  Injury. — It 
was  said  that  tlie  negligent  moving  of  defendant's  engine  without 
first  giving  a  warning  of  the  intention  to  do  so  was  tlie  proximate 
cause  of  the  friglitoning  of  plaintiff's  horse.  (Kan.)  Atchison  etc. 
Ry.   Co.  V.  Wilkie,   464. 

23.  RAILROADS — Looking  for  Cars  Before  Crossing  Track. — An 
instruction  that  if  a  person  has  sufTieient  age  and  di.s<'retion  to  know 
and  appreciate  the  danger  of  going  upon  a  railroad  track  without 
stoi)ping,  looking  and  listening  for  approaching  cars,  he  cannot  re- 
cover for  injuries  received,  is  faulty,  in  that  it  ignores  consideration 
of  whether  his  act  proximately  contributes  to  his  injury.  (.\la.) 
Birniiiigliam   etc.   C'o.   v.  T.andrum,  2.5. 

24.  RAILROADS — Children  Crossing  Track.— It  is  not  the  ability 
to  kiiow  or  even  appreciate  danger  which  may  make  a  child  between 
seven  and  fourteen  years  old  resi)onsible  for  contributory  negligence 
in  crossing  a  railroad  without  .st()[iping  and  looking  for  the  ajipniach 
<if  cars  tl'.eicon,  but  it  must  be  a  maturity  and  discretion  bev.md  its 
years  which  would  lead  it  to  take  care.  (Ala.)  Birniingliam  etc. 
Co.   V.    Landrum,  25. 

25.  RAILROADS — Looking  for  Cars  Before  Crossing  Track. —  Al- 
though a  passenger  after  leaving  a  car  is  nor  absolved  from  the  duty 
of  ex(  rcising  care  for  his  safety,  he  has  a  right  to  pr(^'^uiiie  tli;it  tracks 
intervor.iiig  brt-,v(;en  the  place  where  lie  nli^rhts  .-nul  the  station  will 
be  kept  safe  while  he  is  crossing,  and  the  mere  fact  that  he  fails  to 
l(i(dv  and  listen  before  attempt  irg  tn  cru-^s  such  tracks  uors  not.  as  a 
matter  of  law,  constitute  contributory  negiigence.  (.\la.)  Hinning- 
ham   etc.  ('o.  v.   Landrum.  25. 

26.  RAILROADS — Evidence  of  Nc^li^cuce  in  Running  Car.— In  nn 
action  lor  personal  injuries  sustaini  d   troai   lionig  <i:ii,k  by  a  car,  evi- 
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dence  is  admissible  to  show  that  the  car  was  moving  from  six  to  ten 

miles  an  hour  at  the  time,  and  that  it  ran  two  or  three  lengths  after 

striking  the  plaintiff.     (Ala.)     Birmingham  etc.  Co.  v.  Landrum,  25. 

See  Carriers;   Street  Kailways. 

EEASONABLE  DOUBT. 

See  Criminal  Law,  4. 

RECORDS. 

See  Vendor  and  Vendee,  8. 
Note. 

Re-entry,  artifices  which  may  be  used  in  effecting,  98,  99. 
breaking  into  premises  for  the  purpose  of  effecting,  98. 
conditions   to   be   complied   with   before   exercising   the   right   of, 

86. 
contract,  varying  right  of  by,  91. 
definitions  of,  85. 
demand  for  payment  of  rent,  necessity  of  before  exercising  the 

right  of,  89. 
effect  of  on  the  right  to   collect  rent,  91,  92. 
ejectment,  right  of,  when  must  be  exercised  by,  85,  93. 
ejectment,  stipulations   which   render   resort    to    unnecessary,    93- 

95,  97,  98. 
force,  right  to  use  in   effecting,  96-99. 
•       force,  right  to  use  in   effecting,  whether  must  be  stipulated  for, 

97,  98. 
history  of  remedy  by,  85. 
in  the  absence  of  the  lessee,  98. 
legal  remedies  to  enforce  right  of.  92. 
method  of  exercising  right  of,  85,  93. 

notice   to   quit,   necessity  for  before   exercising  the  right    of,   88. 
precedent  conditions  to  the  exercise  of  the  right  of,  86,  87. 
remedies  concurrent  with  right  of,  93-96. 
rent,  whether  and  when  collectible  after  exercising  the  right  of, 

91,   92. 
rendering  premises  untenantable  for  the  purpose  of  effecting,  98, 

99. 
right  of  dependent  on  an  estate  upon  condition.  86. 
right  of,  when  must  be  reserved  by  the  lease,  86,  92. 
sense  in  which  the  word  is  presumed  to  have  been  used,  85,  86. 
statutory  remedies  which  do  not  affect  or  supersede  right  of,  93, 

94. 
unlawful  detainer,  right  of,  when  must  be  exercised  by,  95. 
waiver  of   demand  for  rent  before   exercising  the   right   of,   89. 
whether  right  of  must  be  exorcised  by  ejectment,  85,  93. 
who  may  exercise  right  of,  87. 

REMAINDERMEN. 

See    Adverse    Possession,   2. 

RES  JUDICATA. 

See  Judgments,   10-16. 

RESTRAINT  OF  TRADE. 

See   Contracts,   5. 

RESULTING  TRUSTS. 

See   Trusts. 
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beversal  of  judgment. 

See  Judgments,  17. 

SALES. 

1.  SALES — Wagering  Contract,  What  Is  not. — An  executory  agree- 
ment for  the  sale  of  goods  to  be  delivered  at  a  future  day  is  valid. 
Such  a  transaction  will  not  be  declared  invalid  unless  it  is  made  to 
appear  that  neither  of  tho  parties  contemplated  an  actual  delivery,  and 
it  was  the  intention  of  both  that  there  should  be  no  actual  delivery, 
but  on  the  day  fixed  for  delivery  there  should  be  a  settlement  of  dif- 
ferences based  on  the  market  value  of  the  goods  on  that  day.  (Ga.) 
."Stewart  etc.  Co.  v.  Postal  Telegraph-Cable  Co.,  205. 

2.  VENDOR  of  Siphon  of  Aerated  Water,  Liability  of  for  Ex- 
plosion.— if  it  appears  in  an  action  against  the  vendor  to  recover 
for  injuries  received  from  the  explosion  of  a  siphon  of  aerated  water 
that  such  siphons  were  likely  to  explode  unless  first  subjected  to  an 
adequate  test,  and  that  certain  other  siphons  also  charged  and  sold 
by  the  defendant  had  exploded  under  circumstances  in  which  like 
siphons  might  be  expected  to  be  placed  before  using,  the  question 
of  the  defendant's  negligence  must  be  submitted  to  the  jury,  and  a 
dismissal  of  the  complaint  without  so  doing  is  erroneous.  (N.  Y.) 
Torgesen  v.  Schultz,  Sdi. 

SELF-DEFENSE. 

See  Homicide,  3-11. 

SHERIFF'S   DEED. 

See  Judicial  Sales,  2. 

SIDEWALKS. 

See    Highways,    7-lU;    Municipal    Corporations,    4. 

SLANDER. 

See   Libel   and  Slander. 

SMALLPOX. 

See  Nuisance. 

SPECIFIC   PERFORMANCE. 

1.  SPECIFIC  PERFORMANCE — Discretion  in  Granting  or  Deny- 
ing.— The  granting  or  denial  of  equitable  relief  for  the  t^iiecitic  per- 
formance i>i  a  contract  rests  within  the  souiul  iliscretion  of  tiie  court. 
and  such  discretion  is  controlled  by  the  established  principles  of  equity 
ap[)licable  to  the  facts  of  each  case.  (I'la.)  Taylor  v.  Florida  etc. 
Ky.  Co.,  l").!. 

2.  SPECIFIC  PERFORMANCE  of  Contracts  Requiring  Continuous 
Acts — Railroads. — While  equity  will  not  oriliuaiily  decrte  the  .specitic 
performance  of  contracts  requiring  continuous  acts  iuvohinij  skill, 
jutlgnu'nt  and  teelinical  knowledge,  contracts  relating  to  the  opiTation 
of  railroads  may  be  specifically  enforced.  (Fla.)  Taylor  v.  i'lorida 
etc.  IJy.  Co.,   155. 

3.  EQUITY,  Jurisdiction  of,  When  will  be  E.xcrcised  by  Adjudi- 
cating all  Matters. — Where  a  court  of  equity  [irupLily  ac(iuirts  juns- 
(liction  of  a  cause  to  enforce  specific  perforniaiic-e  of  a  contract,  the 
court  will  proceed  to  administer  complete  justice  by  adjudicat  iiifj  all 
matters  jiroperly  presented  and  iiivol\'ed  in  the  case.  1  n  juip-i  luns. 
both  mandatory  and  restrainii:g,  uitiy  be  granted  and  dam.igi's  may  be 
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awarded  upon  proper  allegations  and  proofs  when  necessary  to  do  com- 
plete justice.     (Fla.)     Taylor  v,  Florida  etc.  Ry.  Co.,  155. 

4.  SPECIFIC  PERFORMANCE— Option  to  Purchase.— Where,  ac- 
cording to  the  terms  of  an  o[)tion  to  purchase  real  estate,  there  was 
nothing  obligatory  upon  plaintiff  unless  at  a  future  time  he  elected 
to  ac('ej)t  and  perform,  and  even  then  the  only  penalty  would  be  a 
forfeiture  of  the  money,  if  any,  previously  paid,  a  recital  of  one  dol- 
lar as  paid,  even  if  actually  advanced,  is  merely  nominal,  and  would 
not  alone  constitute  the  "proper"  or  "fair"  consideration  usually  con- 
sidered essential  to  a  suit  for  specific  performance.  (Colo.)  Kude 
V.  Levy,  123. 

See  Eailroads,  6. 

STATES. 

1.  STATE — Liability  for  Tort  of  Officer. — A  state  cannot  be  held 
resjionsible  for  the  torts  of  its  officers  or  agents.  (Ala.)  Elmore  v. 
Fields,  31. 

2.  STATE  OFFICER — Liability  for  Tort. — No  person  can  commit 
a  wrong  upon  tlie  property  or  person  of  another,  and  esca;)e  liability 
upon  the  theory  that  he  was  acting  for  and  in  the  name  of  the  govern- 
ment, which  is  immune  from  suit  at  the  instance  of  one  of  her  sub- 
jects.    (Ala.)     Elmore   v.   Fields,   31. 

3.  STATE  OFFICER — Liability  for  Trespass. — It  is  no  defense  to 
an  action  for  a  trespass  committed  by  the  warden  of  a  penitentiary 
in  cutting  timber  that  he  was  acting  for  and  in  behalf  of  the  state. 
(Ala.)      Elmore  v.  Fields,   31. 

4.  STATE — Suit  Against  Officer  and  not  Against  It. — Since  a 
state  is  not  responsible  for  the  torts  of  her  agents,  and  tlicy  have  no 
authority  to  bind  her  for  their  torts,  a  mere  averment  that  tliey  were 
committi'd  in  her  behalf  does  not  render  the  suit  one  against  her. 
(Ala.)     Elmore  v.  Fields,  31. 

5.  STATE— Liability  for  Tort  of  Officer. — A  state  can  do  no 
wrong;  neither  can  her  agents  do  a  wrong  for  it  or  in  its  name  so 
as  to  malie  it  a  party  to  the  suit  against  them.  (Ala.)  Elmore  v. 
Fields,  31. 

STATUTE  OF  FRAUDS. 
See  Frauds,   Statute  of. 

STATUTES, 
STATUTES — Retrospective   Operation. — Unless   a   contrary   in- 
tention  clearly   appears,   a  law   operates  only   in   the  i'utiire  and  upon 
future  transactions.      (N.  Y.)      Eliodes  v.  Sperry  etc.  Co.,  945. 

STAY  OF  EXECUTION. 

See  Execution,  6-12. 

STIPULATIONS. 
A  STIPULATION  touching  the  ownership  of  a  lot  does  not  in- 
clude   the    question    of    who    owns    the    title    to    the    adjoining    street. 
(Culo.)      Denver  etc.   Ry.   Co.   v.   llannegan,   100. 

STREET   RAILWAYS. 

STREET  RAILWAY — Negligence  in  Alighting  from  One  Car 

and   Stepping   in   Front   of   Another. — The    plaintiff   alighted   from    a 

street  car,   passed    around   the   rear   platform,   and    was   struck   by   the 

corner  of  the  fender  of  u  cur  approaching  at  excessive  speed  on  the 
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other  track  just  as  he  reached  the  nearest  rail  of  that  track.  He 
looked  for  the  approaching  car  just  as  he  was  struck.  Held,  that 
he  was  guilty  of  contributory  negligence  in  failing  to  wait  for  the 
car  from  which  he  alighted  to  move  on  so  as  to  enable  him  to  look 
with  effect  along  the  other  track,  and  that  the  fact  that  the  approach- 
ing car  was  running  at  an  excessive  Hi)eod  did  not  relieve  him  of 
the  charge  of  negligence.  (N.  J.  L.)  fShuler  v.  North  Jersey  etc 
liy.  Co.,  834. 

See  Carriers;   Railroads. 

STRIKES  AND   BOYCOTTS. 

1.  DEFINITION  OF  BOYCOTTING.— The  word  "boycott"  does 
not  necessarily  signify  that  the  doers  employ  violence,  intimidation 
or  other  unlawful  coercive  means;  but  it  may  be  correctly  used  in 
the  sense  of  the  act  of  a  combination  in  refusing  to  have  business 
dealings  with  another  until  he  removes  or  ameliorates  conditions 
which  are  deemed  inimical  to  the  welfare  of  the  members  of  the 
combination,  or  of  some  of  them,  or  grants  concessions  which  are 
deemed  to  make  for  that  purpose.  (Mont.)  Lindsay  &  Co.  v. 
Montana  Fed.   of   Labor,   722. 

2.  LABOR  ORGANIZATION'S  Right  to  Boycott.— A  labor  organ- 
ization nmy  employ  a  boycott  as  herein  defined  in  furtherance  of  the 
objects  of  its  existence.  If  the  means  employed  to  enforce  the  boy- 
cott are  illegal,  its  members  become  ami'uable  to  the  proceedings  of 
the  law.  Otherwise  the  courts  arc  powerless  to  render  assistance 
to  a  person  or  firm  boycotted,  although  financial  loss  results  as  a 
direct  consequence.  (Mont.)  Lindsay  &  Co.  v.  Montana  Fed.  of 
Labor,  722. 

3.  BOYCOTT — Injuries  Which  may  be  Inflicted  by. — Injury 
means  damage  resulting  from  a  violation  of  a  legal  right,  and,  un- 
less a  legal  right  is  violated,  the  act  complained  of  is  not  wrongful 
nor  actionable.  (Mont.)  Lindsay  &  Co.  v.  Montana  Fed.  of  Labor, 
722. 

4.  BOYCOTT — Publishing  Statement  that  Person  or  Finn  is  Un- 
fair.— An  Injunction  will  not  Issue  to  prevent  a  labor  organization, 
though  it  and  its  meinliers  are  insolvent,  from  publishing  a  circular 
stating  that  a  designated  business  house  is  unfair,  and  calling  upon 
all  laboring  men  and  all  persons  in  sympathy  with  organized  labor 
not  to  patronize  such  house,  where  the  constitution  of  the  state 
declares  that  no  law  shall  be  passed  impairing  freedom  of  speech, 
that  every  person  shall  be  free  to  speak,  write  or  publish  whatever 
he  will  on  any  subject,  being  responsible  for  all  abuse  of  that  lib- 
erty.     (Mont.)     Lindsay  &   Co.   v.  Montana  Fed.  of   Labor,  722. 

5.  EMPLOYER  AND  EMPLOYE— Interference  with  Business, 
Wliat  Unlawful. — It  is  unlawful  for  any  person  or  association  of  per- 
sons to  interfere  with  the  business  of  another  by  means  of  force, 
menaces  or  intimidation,  so  as  to  prevent  others  from  entering  into 
or  remaining  in  the  employment  of  his  service.  (Ga.)  Jones  v.  E. 
Van  Winkle   Gin  etc.  Works,  235. 

6.  EMPLOYER  AND  EMPLOYE — Injunction  Against  Intimidat- 
ing Picketing. — Where  workmen  quit  tlie  service  of  their  employer, 
and,  as  a  means  of  inducing  him  to  accede  to  their  demands,  establish 
pickets  at  or  near  the  approaches  of  his  premises  for  the  jjurpose  of 
inducing  others  from  reinaining  in  or  entering  into  his  em[ilovinent, 
they  and  their  confederates  will  be  enjoined  from  the  keeping  of 
patrols,  when  such  patrols  resort  to  intimidation  or  any  manner  of  co- 
ercion to  j)revent  others  from  entering  into  or  remaining  in  the  service 
of  their  late  employer,  to  the  irreparable  ilamage  of  his  business. 
(Ga.)      Jones  v.    K.   \"aii   \Viiik-lc   (Jin  cIl-.   N\'orks,  2oo. 

Am.  St.  Kep.,  \o\.  127 — 75 
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7.  EMPLOYER  AND  EMPLOYE— Lawful  Attempts  to  Prevent 
Persons  from  Entering  an  Employment. — Equity  will  not  enjoin  em- 
ployes who  have  quit  the  service  of  their  employer  from  attempting 
by  proper  argument  to  persuade  others  from  taking  their  places,  so 
long  as  they  do  not  resort  to  force  or  intimidation,  or  obstruct  the 
public  thoroughfares.  (Ga.)  Jones  v.  E.  Van  Winkle  Gin  etc. 
Works,  235. 

8.  EMPLOYEE  AND  EMPLOYE— Injunction  to  Prevent  Threats 
and  Intimidation. — An  injunction  may  issue  in  a  proper  case,  to  re- 
strain persons  from  attempting,  by  threats,  violence  or  intimidation, 
or  other  unlawful  means,  to  prevent  any  person  from  engaging  in,  re- 
maining in,  or  performing  the  business,  labor  or  duties  of  any  lawful 
enterprise  or  occupation,  although  the  acts  sought  to  be  restrained,  if 
committed,  constitute  a  crime.  (Ga.)  Jones  v.  E.  Van  Winkle  Giu 
etc.  Works,  235. 

See  Conspiracy. 

SUBROGATION. 

1.  SUBROGATION. — When  any  person  having  a  subsequent  inter- 
est in  premises  with  a  right  to  redeem  to  protect  his  own  interest  pays 
off  a  mortgage  thereon,  although  not  the  principal  debtor  primarily 
and  absolutely  liable  for  the  mortgage  debt,  he  thereby  becomes  an 
equitable  assignee  thereof,  and  may  keep  alive  and  enforce  the  lien 
so  far  as  may  be  necessary  in  equity  for  his  own  benefit.  (Colo.) 
Capitol  Nat.  Bank  v.  Holmes,  108. 

2.  SUBROGATION— Merger  a  Question  of  Intention.— When  an 
owner  of  premises  who  is  not  personally  and  primarily  liable  to  pay  a 
debt  secured  by  mortgage  or  other  charge  on  the  property  pays  such 
debt,  it  is  a  question  of  intention  whether  he  did  so  to  keep  the  lien 
alive  as  a  security  for  himself  against  other  encumbrances  or  titles 
and  thus  prevent  a  merger.  (Colo.)  Capitol  Nat.  Bank  v.  Holmes, 
108. 

3.  SUBROGATION— Pasrment  of  Mortgage  by  Vendee.— When  the 
owner  of  the  fee  title  pays  off  a  prior  encumbrance,  such  as  a  mort- 
gage, without  actual  notice  of  a  junior  judgment  lien,  it  will  be  pre- 
sumed that  he  paid  the  same  for  his  own  interests,  and  equity  will 
treat  him  as  the  assignee  of  the  original  encumbrance  and  will  revive 
and  enforce  it  for  his  benefit.  (Colo.)  Capitol  Nat.  Bank  v.  Holmes, 
108. 

4.  SUBROGATION. — Recital  in  Deed  that  grantee  shall  pay  off 
a  mortgage  as  a  part  of  the  purchase  price  does  not  preclude  the  gran- 
tee from  the  right  of  subrogation.  (Colo.)  Capitol  Nat.  Bank  v. 
Holmes,  108. 

5.  SUBROGATION — Rights  of  Grantee  Paying  Mortgage  as 
Against  Judgment  Lien  Without  Notice. — Where  the  grantee  of  land 
without  actual  notice  of  a  judgment  lien  of  record,  who  purchased 
the  property  after  examination  of  an  abstract  of  title  which  did  not 
show  the  existence  of  the  judgment,  pays  off  an  existing  mortgage, 
which  was  represented  to  him  as  the  only  encumbrance  against  the 
property,  and  has  the  mortgage  satisfied  of  record,  he  is  entitled  to 
haxe  the  mortgage  revived  and  to  be  placed  in  the  position  of  the 
mortgagee,  who  was  a  prior  lienholder,  as  against  the  judgment  cred- 
itor.    (Colo.)     Capitol  Nat.  Bank  v.   Holmes,  108. 

SUMMONS. 

See  Process. 


Index.  1187 

taxation. 

1.  EXEMPTIONS    FROM    TAXATION    must   Positively    Appear, 

and  no  implication  will  arise  that  any  apocies  of  property  or  subject 
of  taxation  wag  intended  to  be  excluded  if  it  eonies  within  the  fair 
purview  of  the  statute  imposing  the  tax.  (Tenn.)  English  v.  Cren- 
shaw, 1025. 

2.  TAXATION,  Construction  of  Statutes  Imposing. — Statutes  im- 
posing taxes  are  not  extended  by  construction  or  intendment  to  sub- 
jects lying  outside  of  the  domain  of  the  statute.  (Tenn.)  English 
V.  Crenshaw,   1025. 

3.  INHERITANCE  TAXES,  Constitutionality  of  Statute  Imposing. 
The  legislature  may  impose  a  jirivilege  tax  u[)on  the  right  of  succes- 
sion, whether  by  will,  inheritance  or  otherwise,  to  the  estates  of  de- 
ceased persons.      (Tenn.)      English  v.  Crenshaw,   1025. 

4.  COLLATERAL  INHERITANCE  TAXES— Property  Acquired 
by  Compromise  with  a  Beneficiary. — If  a  testator  devises  and  be- 
queaths all  his  estate  to  his  wife,  who  by  statute  is  not  subject  to  tiic 
payment  of  succession  or  inheritance  taxes,  and  the  will  ia  contested 
by  his  heirs  and  a  compromise  eU'ected  between  them  and  the  widow, 
by  which  she  transfers  to  them  a  portion  of  the  property,  their  title 
must  be  deemed  founded  upon  such  transfer  and  not  upon  descent, 
anil  the  portion  so  transferred  to  them  is  not  subject  to  collateral 
inheritance  taxes,  though  they  would  not  have  been  exempt  there- 
from had  they  acquired  the  property  by  descent  or  will.  (Tenn.) 
English  V.  Crenshaw,  1025. 

See  Constitutional  Law,  4;   Injunction,  7. 

TELEGRAPHS  AND  TELEPHONES. 

Telephone  Lines. 

1.  FRANCHISE,  Grant  of  for  Telephone,  When  not  Exclusive.— 

A  city  ordinance  extending  to  a  telephone  company  the  right  to  use 
the  streets,  alleys  and  public  grounds  of  the  city  in  the  construction, 
operation  and  maintenance  of  its  plant  or  system,  and  which  does  not, 
in  any  of  its  provisions,  indicate  an  attempt  to  exclude  other  like  cor- 
porations or  companies  from  a  like  privilige,  is  not  the  grant  of  an 
exclusive  right  or  privilege.  (Neb.)  Citv  of  Plattsmouth  v.  Ne- 
braska Tel.   Co.,  779. 

2.  STREETS,  Telephone  Lines  in.  Power  to  Authorize  Maintenance 
and  Construction  of. — The  authorities  of  a  city  or  incorporated  town  or 
village  may  grant  to  a  telephone  company  the  use  of  the  streets,  alleys 
and  public  grounds  of  the  municipality  for  constructing  and  maintain- 
ing a  telephone  system  therein,  such  use  of  the  streets,  alleys  and  pub- 
lic grounds  being  for  a  public  purpose.  (Neb.)  City  of  Plattsmouth 
V.  Nebraska  Tel.  Co.,  779. 

3.  TELEPHONE  CORPORATIONS,  Right  to  Impose  Additional 
Regulations  upon  for  the  Use  of  the  Streets  by.— When  an  or.iiiianee  of 
a  city  has  invited  investments  and  ex[)enditures,  which  are  made  in 
good  faith  and  in  reliance  upon  it,  the  city  authorities,  if  the  use  be 
a  public  one,  cannot  arbitrarily  impose  by  subsequent  regularions, 
without  necessity  or  the  demands  of  public  ciu!venieuce.  additional 
burdens  upon  the  company  which  are  clearly  beyciid  the  reaiouabls 
exercise  of  the  police  power.  (Neb.)  City  of  Plattsmouth  v.  Ne- 
braska Tel.  Co.,  779. 

Duty  of  Telegraph  Companies. 

4.  TELEGRAPH  CORPORATIONS,  Duty  of  to  the  Public— A 
telegraph  company  owes  a  duty  to  serve  the  general  public  impartially 


1188  Index. 

and  with  due  care.  (Ga.)  Stewart  etc.  Co.  v.  Postal  Telegraph-Cable 
Co.,  205. 

5.  TELEGKAPH  CORPORATIONS,  Care  and  Diligence  Required 

of. — A  telegraph  corporation  is  not  an  insurer,  and  is  only  required  to 
exercise  due  care  and  diligence  in  the  correct  transmission  of  messages 
turned  over  to  them.  (Ga.)  Stewart  etc.  Co.  v.  Postal  Telegraph- 
Cable  Co.,  205. 

6.  TELEGRAPH  COMPANY— Why  not  an  Insurer  of  Trans- 
mission.— The  reasons  for  making  carriers  of  goods  insurers  of  their 
value  do  not  apply  in  the  case  of  telegraph  systems;  for  there  is  no 
custody  of  goods,  and  the  conveyance  of  messages  is  subject  to  the 
contingency  of  extraneous  disturbances  beyond  the  control  of  the 
telegraph  owner,  or  to  the  fallibility  of  operators  in  transmitting  sig- 
nals or  symbols,  or  in  comprehending  the  message  as  it  is  written. 
(N.  Y.)     Halsted  v.  Postal  Tel.  Cable  Co.,  952. 

7.  TELEGRAPH  COMPANY— Duty  to  Exercise  Care.— A  tele- 
graph corporation  performs  public  functions  and  comes  under  that 
general  obligation  to  which  all  quasi-public  corporations  are  subject, 
to  conduct  its  business  and  discharge  the  duties  incident  thereto  with 
reasonable  diligence  and  due  care  for  the  rights  and  interests  of  those 
concerned  in  the  corporate  operations.  (N.  Y.)  Halsted  v.  Postal 
Tel.  Cable  Co.,  952. 

Negligence  and  Damages. 

8.  TELEGRAPH  CORPORATIONS— Measure  of  Damajres  Against. 
The  rule  in  this  state  as  to  the  measure  of  damages  in  actions  against 
telegraph  companies  for  negligence  in  the  transmission  of  delivery 
of  messages  is  that  formulated  in  Hadley  v.  Baxendale,  9  Ex.  341: 
"Where  two  parties  have  made  a  contract,  which  one  of  them  has 
broken,  the  damages  which  the  other  party  ought  to  receive  in  re- 
spect of  such  breach  of  contract  should  be  either  such  as  may  fairly 
and  substantially  be  considered  as  arising  naturally,  i.  e.,  according 
to  the  usual  course  of  things  from  such  breach  of  contract  itself,  or 
such  as  may  reasonably  be  supposed  to  have  been  in  the  contempla- 
tion of  both  parties  at  the  time  they  made  the  contract,  as  the  prob- 
able result  of  the  breach  of  it."  This  rule  is  applied  here  whether 
the  particular  action  is  ex  contractu  or  ex  delicto.  (Fla.)  Western 
Union  Tel.  Co.  v.  Merritt,   169. 

9.  TELEGRAPH  CORPORATIONS— Mental  Suffering.— Damages 
may  be  recovered  for  mental  suffering  resulting  from  delay  in  the  de- 
livery of  a  social  telegram.  (Tenn.)  Western  Union  Tel.  Co.  v. 
Potts,  991. 

10.  TELEGRAPH  CORPORATIONS,  Liability  of,  When  in  the 
Nature  of  for  Negligence. — An  action  under  the  statute  against  a 
telegraph  corporation  for  delay  in  delivering  a  message  is,  in  effect, 
one  for  negligence.      (Tenn.)      Western  Union  Tel.  Co.  v.  Potts,  991. 

11.  TELEGRAPH  CORPORATIONS.— The  Measure  of  Damages  in 
an  Action  for  Delay  in  delivering  a  social  message  or  one  informing 
of  tlie  death  of  a  relative,  whether  suit  is  in  contract  or  in  tort,  is 
.substantially  the  same.  (Tenn.)  Western  Union  Tel.  Co.  v.  Potts, 
<.)fll. 

12.  TELEGRAPH  CORPORATIONS.— The  Damages  Recoverable 
for  Delay  in  Delivering  a  Message  informing  the  sendee  of  tlio  death 
of  a  relative  are  (1)  in  any  event  nominal  damages;  (2)  such  dam- 
ages as  may  be  fair  and  reasonable,  considered  as  arising  naturally  in 
the  usual  course  of  things  from  the  breach  of  a  contract  or  the  viola- 
tion of  a  public  duty,  or  such  damages  as  may  be  reasonably  supposed 
to   have  been  within  the   contemplation  of  both   parties   at   the   time 
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they   made    the    contract    as    the    possible    result    of    a    breach    of    it. 
(Tenn.)     Western  Union  Tel.  Co.  v.  Potts,  991. 

13.  TELEGRAPH  CORPORATIONS— Probable  Damages,  How 
may  be  Iiearued  by  the  Company. — A  telegraph  corjioration  may 
learn  the  grounds  on  which  it  may  baee  an  estimate  of,  or  antii-ipitte, 
the  damages  that  may  result  or  naturally  flow  from  the  failure  to 
deliver  a  message  either  from  facts  communicated  to  its  agents  dehors 
the  message  or  from  the  face  of  the  message  itself.  (Tean.)  West- 
ern Union  Tel.  Co.  v.  Potts,  991. 

14.  TELEGRAPH  CORPORATIONS — Damages  Recoverable  of  by 
a  Person  not  Named  in  the  Message. — It  is  not  necessary  to  a  recov- 
ery that  the  action  should  be  brought  either  by  the  person  whose  name 
apjiears  in  the  telegram  as  sender  or  by  the  one  whose  name  appears 
as  sendee.  It  may  be  brought  by  one  whose  name  appears  on  the  face 
of  the  message  as  beneficiary,  though  he  is  neither  sendee  nor  sender, 
or  bv  an  undisclosed  principal  of  the  sender  or  sendee.  (Tenn.) 
WestVrn    Union   Tel.   Co.   v.   Potts,  991. 

15.  TELEGRAPH  CORPORATIONS— Pleadings,  Alleging  Meaning 
of  Messages. — In  an  action  against  a  telegraph  company  for  negli- 
gence in  the  transmission  of  a  message  it  is  not  error  for  the  court 
to  refuse  to  strike  certain  parts  of  the  declaration  which  are  ex- 
planatory of  the  meaning  of  tlie  message  so  as  to  declare  the  cause 
of  action.      (Fla.)      Western   Union   Tel.  Co.   v.  Mcrritt,   109. 

16.  TELEGRAPH  CORPORATIONS— Allegations  Tending  to  Show 
the  Cause  of  the  Injury. — In  an  action  against  a  telegrajjh  company 
for  negligence  in  the  transmission  of  a  nn^ssage,  an  allegation  in  the 
declaration  tliat  the  ofTercd  charter  would  hiive  been  closed  and  the 
voyage  would  have  been  performed  had  the  telegram  been  transmitted 
to  tlie  sendee  in  the  same  language  as  it  was  delivered  to  tiie  company 
is  proper  in  order  to  show  the  proximate  cause  of  the  injury.  (Fla.) 
Western  T^nion  Tel.  Co.  v.  Merritt,  169. 

17.  TELEGRAPH  CORPORATIONS— Messages,  Duty  of  Receiver 
to  Ascertain  Correctness  of. — In  an  action  against  a  telegraph  com- 
pany for  negligence  in  the  transmission  of  a  message  whrrehy  tlie  sen- 
dee of  the  message,  who  was  tlie  master  of  a  vessel,  declined  an  offer 
to  charter  the  vessel  because  the  message  was  so  negligently  altered  in 
its  transmission  that  the  master  understood  by  the  message  as  deliv- 
ered to  him  that  he  was  not  authorized  to  close  the  charter  offered 
to  liiin.  it  was  not  incuinhcnt  on  the  master  of  tiie  vessel  to  tak(>  care 
to  ascertain  the  correctness  of  the  message  received  by  him.  (Fla.) 
AVestern   Union   Tel.   Co.  v.   Merritt,   169. 

Notice  of  Impnrtnnre  of  Mcssarir — Ciplh'r  Messnor<<. 

18.  TELEGRAPH  CORPORATIONS— Cipher  Messages— Measure 
of  Damages. — Where  the  message  as  delivered  for  transmission  is  in 
cil'her  and  unintcdligible  excejit  to  the  sender  and  aildressec.  and  no 
exjlanation  is  made  to  the  ojierator  as  to  its  import  and  importance, 
thi'  telegrapli  company  is  liable  for  transmitting  it  incorrectly  iii  iioin- 
in:il  damages  onlv,  or.  at  most,  the  sum  paid  for  its  transmission  and 
delivery.      (Fla.)"    Western   Union  Tel.  Co.  v.  "Merritt,   lti9. 

19.  TELEGRAPH  CORPORATIONS— Cipher  Messages,  W^hen  Give 
Notice  of  Their  Importance. — Where  the  message  atl'ords  the  only  evi- 
dence of  its  imiKirt  and  importance,  and  the  cumjiany  is  nor  otl;er\v;.-o 
advise(l  thereof.  altli(U;.,rh  it  may  he  cou^-hed  in  umisnal.  abbreviated 
or  technical  langiiage.  y(>t,  if  it  lie  siitlicinit ly  plain  to  indicate  its 
nature  and  iinportance.  that  is.  that  it  relates  to  a  business  transac- 
tion of  imyiiirtance  and  that  a  pecuniary  loss  will  prtdiahly  result  un- 
less   it    is    promptly    and    corrivtly    iran.-^uiitted,    recovery    will    not    be 
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limited  to  nominal  damages.  (Fla.)  Western  Union  Tel.  Co.  v. 
Merritt,   109. 

20.  TELEGSAPH  CORPORATIONS— Message,  When  Sufficient  to 
Charge  Company  with  Notice  of  Its  Importance. — It  is  not  essential 
that  tlie  message  disclose  all  the  details  of  the  transaction  to  whicli 
it  relates,  nor  the  particular  business  intended.  The  rule  in  Hadley 
V.  Baxendale,  9  Ex.  341,  does  not  require  that  the  parties  must  have 
contemplated  the  actual  damages  which  are  to  be  allowed,  but  such 
as  may  reasonably  be  supposed  to  have  been  contemplated.  It  is  not 
essential  that  the  particular  loss  or  injury  sustained  was  contemplated, 
but  the  company  is  liable  if  the  loss  sustained  should  have  been  con- 
templated as  a  probable  and  proximate  result  of  its  negligence. 
(Fla.)     Western  Union  Tel.  Co.  v.  Merritt,  169. 

21.  TELEGRAPH  CORPORATIONS,  Extrinsic  Notice  to  of  Im- 
portance of  Message. — When  the  message  does  not  contain  words  suffi- 
ciently plain  to  indicate  its  nature  and  importance,  but  the  company 
acquires  this  knowledge  from  extrinsic  facts  at  the  time  the  contract 
of  sending  is  made,  it  will  be  liable  for  a  failure  to  send  the  message 
accurately  and  promptly,  just  the  same  as  if  the  message  showed  this 
fact  on  its  face.     (Fla.)     Western  Union  Tel.  Co.  v.  Merritt,   169. 

22.  TELEGRAPH  CORPORATIONS,  Notice  to  of  Importance  of 
Message  from  Extrinsic  Facts. — In  determining  whether  the  telegraph 
company  had  information  of  the  importance  of  the  message,  or  the 
necessity  for  its  prompt  and  correct  transmission,  the  court  and  the 
jury  may  consider  the  surrounding  circumstances,  particularly  the  fact 
that  the  operator  knew,  or  ought  to  have  known,  of  the  general  nature 
of  the  message  from  other  messages  handled  by  him  relating  to  the 
same    transaction.      (Fla.)      Western    Union    Tel.    Co.    v.    Merritt,    169. 

23.  TELEGRAPH  CORPORATIONS,  Notice  to  of  Importance  of 
Message,  When  a  Question  for  the  Jury. — Where  there  is  doubt  as  to 
whether  the  words  contained  in  the  message  were  sutTieient  to  indicate 
its  importance,  whether  this  is  true  with  respect  of  the  operator,  or 
whether  the  latter  was  made  more  certain  of  its  nature  and  impor- 
tance bv  extrinsic  facts,  are  questions  for  the  jury.  (Fla.)  Western 
Union  Tel.  Co.  v.  Merritt,  169. 

24.  TELEGRAPH  CORPORATIONS— Notice  to  of  Importance  of 
Message,  What  Amounts  to. — The  message  "close,"  read  in  the  light 
of  the  evidence  furnished  by  the  message  to  which  it  was  an  answer, 
"Offer  650  Tampa  Nipe  Bay,  answer  quick,"  clearly  showed  to  the 
company's  operator  that  it  related  to  a  business  transaction  of  im- 
portance, and  that  a  pecuniary  loss  would  probably  result,  unless  it 
was  promptly  and  correctly  transmitted.  (Taylor  and  Hooker,  JJ., 
dissenting.)      (Fla.)     Western  Union  Tel.  Co.  v.  Merritt,   169. 

25.  TELEGRAPH  CORPORATIONS— Notice  of  Importance  of 
Messages — Extrinsic  Evidence  of  Meaning  of  Words. — Whore  a  tele- 
gram contains  abbreviated  expressions  and  figure  intelligible  to  the 
]iarties  themselves  and  to  those  of  a  particular  business  in  which  the 
parties  were  engaged,  but  were  unintelligible  to  a  certain  extent  to 
persons  not  familiar  with  such  business,  parol  evidence  is  admissible 
to  show  that  they  have  a  recognized  and  generally  understood  mean- 
ing in  the  trade  or  business  to  which  the  subject  of  the  telegram  re- 
1  ites.  Such  evidence  merely  translates  the  writing  for  the  benefit  of 
the  inrv,  from  the  language  of  the  trade  into  the  language  of  people 
general'ly.      (Fla.)     Western  Union  Tel.  Co.  v.  Merritt,  169. 

Eulex  of  Compinuj  and  Contractu  Limiting  Liability. 

26.  TELEGRAPH    COMPANY— Right   to   Establish   Rules.— It    is 

coiii|Mttiit  lur  a  telegrapli  company  to  make  such  rules  and  pre- 
Bcritie  sm-h  regulations  for  the  conduct  of  its  business  as  are  rea- 
sonable.    (N.  y.)     Halsted  v.  Postal  Tel.  Cable  Co.,  952. 
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27.  TELEOEAPH  COMPANY— Right  to  Limit  Liability.— A  tele- 
graph company  is  entitled  to  protect  itself  against  the  inciilcntal 
hazards  of  operation,  and  by  contract  to  limit  its  liability  for  mis- 
takes, delays  or  nondelivery,  caused  by  the  nryli;Tonce  of  its  em- 
ployes, if  not  gross.     (N.  Y.)     Halsted  v.  Postal  Tel.  Cable  Co.,  9;'32. 

28.  TELEGRAPH  COMPANY— Contract  Limiting  Liability.— 1 1  is 
not  necessary  to  use  the  words  "negligence"'  in  a  contract  in  wliich 
a  telegraph  company  limits  its  liability  for  negligence,  if  not  gross, 
in  the  transmission  of  a  message.  (N.  Y.)  ilalsted  v.  Postal  Tel. 
Cablo  Co.,  952. 

Persons  Bound  by  Contract. 

29.  TELEGRAPH  COMPANY— Receiver  of  Message  Bound  by 
Contract  with  Sender. — Where  the  receiver  of  a  acssngc  has,  by  a 
special  reijucst,  procured  it  to  be  sent  by  telegraph,  he  becomes  bound 
by  any  reasonable  contract  made  by  the  sender  with  the  telegraph 
company  for  its  transmission,  and  is  limited  in  his  claim  for  any 
damages  for  a  loss  occasioned  by  error  or  mistake  in  transmission, 
wliere  the  stipulations  for  the  repetition  or  for  the  insurance  of  the 
message  have  not  been  availed  of,  to  the  amount  stipulated  in  the 
contract.     (N.  Y.)     Halsted  v.  Postal  Tel.  Cable  Co.,  952. 

Persons  Entitled  to  Recover  for  Negligence. 

30.  TELEGRAPH  CORPORATIONS  —  Recovery  by  Daughter 
Though  not  Named  as  Either  Sender  or  Sendee  for  Delay  in  Deliver- 
ing a  Message  Informing  Her  of  the  Death  of  Her  Mother. —  If  a 
daughter  arranges  with  her  brother  to  telegraph  to  her  husband  in 
the  event  of  the  death  of  her  mother  in  time  to  attend  the  fiunral, 
and  the  telegram  is  accordingly  sent  by  him  to  her,  but  is  delayed  in 
delivery,  so  that  she  cannot  attend,  she  cannot  recover  of  the  com- 
pany other  than  nominal  damages,  when  she  is  not  named  in  the 
message  and  there  is  nothing  therein  to  inform  the  company  that  she 
is  interested  in  any  way  in  such  message.  The  rule  in  cases  of  so- 
cial messages  dififers  from  that  controlling  commercial  messages. 
(Tenn.)      Western   Union   Tel.  Co.  v.  Potts,  991. 

31.  TELEGRAPH  CORPORATIONS— Who  may  Recover  for  Fail- 
ure to  Deliver  a  Socir.l  Telegi-am. — The  right  to  sue  may  be  eitlier  in 
the  seniler  or  the  sendee,  and  may  be  either  on  the  contract  or  for  a 
breach  of  the  statutorv  duty  of  prompt  delivery.  (Tenn.)  Western 
Union  Tel.  Co.  v.  Potts,  991. 

32.  TELEGRAPH  CORPORATION —Sendee's  Right  of  Recovery. 
A  sendee  of  a  telegram,  who  acts  on  tlie  faith  of  a  message  negliu'  'at iy 
altered  by  the  servants  of  the  telegrajdi  cmnpany  in  its  transiitissiiHi, 
and  thereby  sustains  damage,  may  maintain  an  action  in  tort  against 
the  telegraph  company  for  a  breach  of  its  public  duty.  The  contrary 
dictum  in  Brooke  v.  Western  Union  Tel.  Co.,  119  Ga.  G9t.  46  .S.  E.  S^A. 
is  disapproved.  (Ga.)  Stewart  etc.  Co.  v.  Postal  Telegraph  Cable 
Co.,  2U5. 

33.  TELEGRAPH  CORPORATION— Addressee's  Right  of  Recov- 
ery for  Mistake  in  Transmission. — Where  a  sender  files  with  a  tele- 
graph company  a  message  directing  the  addressee  to  buy  for  him 
certain  goods  at  a  specified  jn-ice,  and  the  message  is  negligently 
changed  in  the  transmission  so  as  to  enlarge  the  price,  and  the  ad- 
dressee, on  the  faith  of  the  message  as  ileli\ered  to  him.  buys  the 
goods  at  the  increased  price  named  therein,  and  the  si  luler  refn-'^s 
to  ratify  the  act  of  the  addressee,  the  latter  may  sue  the  telegraph 
company  in  tort  for  such  damages  as  proximately  result  from  the 
purcnase  of  the  goods  on  the  faith  of  the  erroneous  telegram.  (Ua.) 
btewart  etc,  Co.  v.  Postal  Telegraph-Cable  Co.,  205. 

See  Evidence,  4. 
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Note, 

Telephones,  acknowledgment  taken  by,  554,  555. 

admissions  made  over  are  admissible,  542. 

agency  of  person  communicating  over,  necessity  of  proving,  545. 

burden   of  proof  of  the  identity   of  person   communicating  over^ 
553. 

conversations  over  are  admissible  as  personal  interviews,  543. 

conversations  over  are   admissible  in  evidence,  539. 

conversations  over  conducted  by  one  person  for  another,  554. 

conversations  over,  determination  of  the  force  and  efifect  of,  540. 

communications  by  are  as  binding  as  if  made  by  mail,  540, 

criminal  cases,  admissibility  in  of  conversations  by,  540. 

dishonor  of  negotiable  instruments,  notice  of  given  by,  554. 

evidence   of   conversations   over,   general   admissibility   of,   540. 

identification   necessary   to   render   conversation   over   admissible,. 
541,   542. 

identification  of  person  conversing  by,  evidence  of,  when  admis- 
sible, 541,  543,  551. 

identification  of   person  conversing  by,  how  may  be   established,. 
551. 

information  given  by,  affidavits  based  upon,  556. 

judicial   notice  will  be   taken   of  the  methods  of  communication 
by,  538. 

messages  communicated  by  to  be  sent  by  telegraph,  548. 

name   of   person   communicating  over,   when   need   not   be   given,. 
544,   545. 

notices  given  by,  554,  555. 

presumed  authority  of  person  called  to  and  conversing  over,  544, 
54G. 

presumption  arising  from  use  of   in   a   business   oflice,   544,   545. 

presumption  as    to    performance    of    duty    by    the    central    office,. 
542. 

reports  made  by,  556. 

subpoenas,  service  of  by,  556. 

testimony,  hearsay  of  communication  over,  554. 

testimony  of  bystanders  as  to   communication  over,  553. 

unknown   person,  effect  of  conversation  with  in  a  business  office, 
542-551. 

voice,  recognition   of   is  not   the   exclusive   method   of   identifica- 
tion, 551,  552. 

voice,   testimony   of  the   recognition   of   over,   551. 

TENANCY   IN   COMMON. 

TENANCY  IN  COMMON— Mortgage  by  a  Cotenant  and  Its 
Effect  in  Partition. — A  mortgage  given  by  one  cotenant  affects  his 
interest  only,  and  if  there  is  a  sale  in  partition  to  a  stranger,  the 
right  of  the  mortgagee  is  restricted  to  the  proceeds,  and  the  pur- 
(■1>  ;-er's  title  is  not  affected  by  the  mortgage.  (Kan.)  Tidball  v. 
Srhmeltz,  424. 

TENDER. 

TENDER — Sufficiency  of. — ^A  tender  conditioned  upon  the  ac- 
lirowleilginent  or  demand  for  a  reeeipt  of  a  larger  sum  than  the 
amount  tendered  is  not  sufficient.     (Colo.)     Eude  v.  Levy,  123. 

TIME. 

TIME.  COMPUTATION  OF. — Thirty  days  and   one   month   are- 

not  necessarily,  nor  ordinarily,  the  same  periods  of  time.     Therefore, 

a   statute   re(iuiring  that   a  grace  of  thirty  days  shall  be   provided   for 

the  payment  of  every  premium  on  an  insurance  policy  after  the  first 
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is  not  satisfied  by  a  policy  providing  for  a  grace  of  one  month. 
(Mass.)     New  York  Life  Ins.  Co.  v.  llardison,  478. 

TORTS. 

See  Negligence;  Torts. 

TRADE  NAMES. 

1.  TRADE    NAME — Laches    in   Enjoining   Unfair    Competition. — 

Action  to  enjoin  the  ilefomlant  from  doing  certain  acts,  on  tlit>  gi(jiind 
that  they  constitute  unfair  competition  in  trade  with  the  plaintiff. 
Held,  that  equity  will  not,  as  a  general  rule,  refuse  an  injuiiitiuii  to 
enjoin  unfair  competition  in  trade,  on  the  ground  of  laches,  even 
though  the  delay  in  seeking  the  relief  may  be  such  as  to  preclude 
an  accounting  of  profits.  fMinn.)  Sheflield-King  Milling  Co.  v.  iShef- 
field  Mill  and  El.  Co.,  574. 

2.  TRADE  NAME — Right  to  Use  One's  Own  Name. — Every  per- 
son is  entitled  honestly  to  use  his  own  name  in  business,  either  alone 
or  associated  with  others  in  a  partnership  or  corporation,  lie  may 
not,  however,  use  his  name  as  an  artifice  to  mislead  the  public  as  to 
the  identity  of  the  business  or  corporation,  or  the  article  produced, 
and  thereby  unfairly  divert  the  business  of  another,  who  first  lawfully 
selected  the  trade  name,  established  a  business,  and  produced  an 
article  which  is  identified  bv  the  name.  (Minn.)  Sheffield  King 
Milling  Co.  v.  Sheffield  Mill  &  El.  Co.,  574. 

3.  TRADE  NAME — Enjoining  Use  of  One's  Own  Name. — Such  a 
use  of  one's  own  name,  unaccompanied  by  a  caution  or  explanation  so 
specific  as  to  prevent  confusion,  mav  be  enjoined.  (Minn.)  Shef- 
field-King Milling  Co,   v.  Sheffield  Mi'll   &   El.   Co.,  574. 

TRADES  UNIONS. 

See   Strikes  and   Boycotts. 

TRANSFER  TAXES. 

See  Taxation, 

TRESPASS. 
TRESPASS— Description  of  Real  Property. — In  an  action  of 
trespass  quare  clausum  fregit,  the  [iremiscs  need  not  be  described  by 
metes  and  bounds,  or  by  the  government  survey,  but  the  <lescrii)tion 
should  be  sufficiently  certain  as  to  the  locus  in  cpio  to  put  the  ii<t't  nd- 
ant  on  notice  of  the  same,  and  should  not  be  misleading.  (^Ala.) 
Elmore  v.  Pields,  31. 

See  States. 

TRIAL. 

In  General. 

1.  TRIAL. — Where  No  Ground  of  Objection  is  Stated  to  a  Ques- 
tion Asked  a  Witness,  tlie  objection  is  properly  overruled.  (,Ala.j 
Birmingham  etc.  Co.  v.   Landrum,  25. 

2.  APPEAL  AND  ERROR— Evidence  Received  Without  Objec- 
tion.— When  no  objection  is  made  to  the  introdurt  ion  of  testimony  on 
the  trial  of  a  cause,  such  testimony  is  considered  as  received  by  con- 
sent, and  when  such  testimony  is  not  irrelevant  or  ininiaterial.  the 
court  errs  in  withdrawing  such  evidence  from  the  consideration  oi'  tiie 
jury  by  an  instruction  to  that  effect.  (Ela.)  \Vestera  Union  Tci. 
Co.'  V.   -Nierritt,   169. 
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3.  TRIAL. — On  a  Dismissal  of  a  Complaint  Without  Any  Evi- 
dence having  been  taken,  the  court  must  assume  the  truth  of  all 
the  allegations  of  fact  contained  in  the  pleading.  (N.  Y.)  De  Wolf 
V.  Ford,  969. 

Jiemarks  of  Counsel. 

4.  TRIAL — Improper  Remarks  of  Counsel. — In  His  Argument  the 

Plaintiff's  Attorney  should  not  be  permitted  to  call  the  attention  of 
the  jury  to  the  fact  that  the  defendant  obtained  a  change  of  venue, 
and  that  the  objections  of  his  attorneys  have  been  overruled  during 
the  trial,  thereby  implying  that  the  court  favors  the  plaintiff.  (Mo.) 
Neff  V.  City  of  Cameron,  606, 

Instructions. 

5.  INSTRUCTION.— An  Instruction  Which  is  Unintelligible  may 
properly  be  refused  by  the  court,  (Ala.)  Birmingham  etc.  Co,  v. 
Landrum,  25. 

6.  INSTRUCTION— Abstract  Charges,— While  the  trial  court  will 
not  be  reversed  for  refusing  abstract  charges,  it  will  not  be  reversed 
for  giving  them  unless  the  jury  is  thereby  misled  to  the  prejudice  of 
the  appellant.     (Ala.)     Fitzpatrick  etc.  Ginning  Co.  v.  McLaney,  71. 

7.  JURY  TRIAL — Instruction  Ignoring  Pertinent  Testimony, — A 
requested  instruction  leaving  out  of  consideration  some  of  the  testi- 
mony pertinent  to  such  instruction  is  properly  refused,  and  it  was  not 
error  for  the  court  to  correct  this  defect  by  an  addition  thereto. 
(Fla.)     Western  Union  Tel.  Co.  v.  Merritt,  169. 

8.  INSTRUCTION— Use  of  Word  in  Several  Senses.— An  In- 
struction in  a  personal  injury  case  which  uses  the  word  "injury"  in 
several  senses  so  as  naturally  to  confuse  or  mislead  the  jury  is  errone- 
ous.    (Mo.)     Neff  V.  City  of  Cameron,  606. 

9.  INSTRUCTIONS.— A  Party  cannot  Predicate  Error  of  the 
Action  of  the  Court  in  giving  an  instruction  asked  by  himself,  and  it 
matters  not  that  it  is  erroneous  and  open  to  the  same  objections  as 
other  refused  instructions.  (Mo.)  Brown  v.  Globe  Printing  Co., 
627. 

10.  INSTRUCTION,— If  a  Party  Desires  More  Pointed  Instruc- 
tions than  the  ones  given,  he  should  ask  for  them.  (Mo.)  Brown 
v.  Globe  Printing  Co.,  627. 

11.  INSTRUCTIONS.— The  Court  is  not  Required  to  Make  or 
Give  Instructions  of  its  own  motion  in  a  civil  case.  (Mo.)  Brown 
V.  Globe  Printing  Co.,  627. 

12.  INSTRUCTIONS.^It  is  not  Necessary  that  an  Instruction 
Should  refer  to  another,  or  that  the  issues  involved  be  presented  to 
the  jury  in  one  instruction,  but  if  the  instructions,  taken  as  a  whole, 
present  the  issues  fairly,  and  are  not  calculated  to  mislead  the  jury, 
they  are  all  the  law  requires.  (Mo.)  Brown  v.  Globe  Printing  Co., 
627. 

Findings. 

13.  PRACTICE — Request  for  Findings,  When  too  Late, — After  a 
trial  has  been  ended  and  the  character  of  the  judgment  to  be  rendered 
has  been  indicated,  it  is  too  late  to  request  separate  findings  of  fact 
and  conclusions  of  law.     (Kan.)     Eble  v.  State,  412. 

14.  TRIAL. — The  Findings  of  Fact  in  this  Case  are  Sustained  by 
the  evidence,  and  the  facts  found  sustain  the  conclusions  of  law. 
(Minn.)      iSheffield-King  Milling  Co.   v.   Sheffield  Mill   &   El.   Co.,  574, 

15.  APPEAL  AND  ERROR— Implied  Findings.— The  finding  that 
a  mortgage  contained  the  usual  clauses  impliedly  excludes  unusual 
clauses.      (N.  Y.)     Elterman   v.   Hyman,  862. 

See  Criminal  Law. 
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TEUSTS. 

1.  PLEADING— Resulting  Trust.— A  bill  gtating  the  purchase  of 
real  estate;  that  the  consideration  of  the  conveyance  was  paid  by 
E.  G.  ir.,  who  had  also  received  the  rents  and  jirotits;  tliat  tlic  con- 
veyance was  taken  by  M.,  who  had  conveyed  to  W.  H.  H.,  to  hold 
tlie  title  for  E.  G.  IL,  at  whose  request  the  title  was  conveyed  to 
the  defendant  and  also  held  for  the  use  and  benefit  of  E.  G.  H., 
Mifliciently  discloses  a  resulting  trust,  enforceable  in  equity  against 
the  grantee  named  in  the  last  deed.      (Mass.)      Howe  v.  Jlowe,  51G. 

2.  A  RESULTING  TRUST  Arises  in  favor  of  one  who  pays  the 
consideration  of  a  conveyance  made  to  another,  though  the  moneys 
so  jiaid  were  borrowed  from  the  latter,  i)rovidir:g  the  fact  of  the 
lo;in  is  clear.     (Mass.)     Howe  v.  Howe,  516. 

3.  RESULTING  TRUST— Conveyance  to  a  Grantee  with  Notice. 
If  a  resulting  trust  has  arisen  against  the  grantee  in  a  conveyance 
and  in  favor  of  the  person  paying  the  consideration  therefor,  such 
trust  cannot  be  implied  by  a  voluntary  conveyance  by  such  grantee 
to  another  with  notice  of  such  trust.      (Mass.)      Howe   v.  Howe,  51G. 

4.  RESULTING  TRUST— Statute  of  Frauds.— The  statute  of 
frauds  has  no  inhibitory  effect  upon  a  resulting  trust,  nor  does  it 
jirevent  the  attachment  of  such  trust  by  parol  evidence  showing 
that  the  consideration  of  the  conveyance  was  furnished  by  a  person 
other  than  the  grantee.      (Mass.)      Howe  v.  Howe,  516. 

5.  RESULTING  TRUST— Failure  of  the  Defendant  to  Deny  as 
a  Witness. — In  a  suit  to  establish  a  resulting  trust  wherein  evidence 
has  been  received  tending  to  establish  such  trust,  the  failure  of  the 
defendant  to  testify,  or  to  call  any  witness  to  testify,  may  be  re- 
garded as  an  admission  and  as  of  great  importance  in  determining 
on  which  side  lies  the  weight  of  credible  evidence.  (Mass.)  Howe 
V.  Howe,  516. 

6.  RESULTING  TRUST — Conveyance  to  a  Son  of  the  Beneficiary, 
When  does  not  Rebut. — If  real  estate,  already  subject  to  a  resulting 
trust,  is  conveyed  by  the  trustee  to  a  sou  of  the  beneficial  owner, 
and  this  creates  a  presumption  that  it  was  made  as  a  gift  to  such 
son  and  not  as  trustee  for  his  father,  the  inference  is  merely  one 
which  the  law  permits  to  be  drawn  out  of  unexplained  facts,  and 
may  be  overcome  by  evidence  showing  the  real  situation  to  be 
otherwise,  and  if  the  son  is  of  middle  age  and  in  business  on  his 
own  account,  and  the  beneficial  owner  has  a  wife  and  other  sons, 
one  of  them  barely  of  age,  the  presumption  is  very  weak,  even 
when  not  rebutted  by  evidence  tending  to  show  that  the  son  took 
title  with  express  notice  of  the  trust  and  for  the  purpose  of  holding 
the  property  for  the  benefit  of  hig  father.  (Mass.)  lluwe  v.  Howe, 
510. 

7.  RESULTING  TRUST— Laches  in  not  Enforcing.— The  bene- 
ficiary of  a  resulting  trust  cannot  be  ad.jmlged  guilty  of  laches  pre- 
cluding its  enforcement  because  he  failed  for  many  years  to  take  any 
measures  to  terminate  the  trust.  His  executor  may,  therefore,  not- 
withstanding such  delay,  maintain  suit  to  establish  the  trust. 
(Mass.)      Howe   v.   Howe,  516. 

8.  RESULTING  TRUST— Estoppel  to  Rely  on,  When  does  not 
Arise  from  a  Conveyance. — A  grantee  in  a  conveyance  who  holds 
pruiierty  under  a  resulting  trust  in  favor  of  his  father  is  not,  by 
his  conveyance  to  another  witli  notice  of  such  trust,  estopped,  on 
his  father's  death,  from  joining  in  a  suit  to  establish  title.  (Mass.) 
Howe  v.  Howe,  516. 
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Note. 

Trusts,  Resulting,  agreements  as  affecting  the  existence  of,  262-264. 
exceptions  to  tlie  rule  of,  253. 
husband  and  wife,  agreements  between  as  affecting  the  question 

of,  262-264. 
husband,  when  arises  in  favor  of,  254-256. 
on   the    payment   of   the   purchase    price   by   one    person    and   the 

taking   of  a   conveyance   in  the  name   of   another,   253. 
payment    of    the    purchase    price    by    a    person    under    natural    or 

moral  obligation  to  provide  for  the  grantee,  253. 
when  arise,  253. 
where  a  husband  pays  the  purchase  price  and  takes  a  conveyance 

to  his  wife,  254-256. 
■where  a   wife  pays   the   purchase  price   and   takes   a   conveyance 

to  her  husband,  256-258. 
where  the  purchase  price  is  furnished  partly  by  the  husband  and 

partly  by  his  wife,  258-261. 
where  the  purchase  price  was  received  from  a  third  person  as  a 

loan    to    the   grantee,   264. 
where    title   is   by   mistake   or   fraud   taken   in    the   name    of   one 

spouse  only,  261. 
where   title   is   taken   in   the  joint   names   of   husband   and   wife, 

261. 
wife,  when  arise  in  favor  of,  256-258. 

USURY. 

USURY,  Purchaser  of  Property,  When  cannot  Assert  the  De- 
fense of. — A  purchaser  of  lands  subject  to  a  mortgage  cannot,  in  a 
suit  to  foreclose  the  mortgage,  interpose  the  defense  of  usury. 
(Kan.)     Tidball  v.  Schmeltz,  424. 

VENDOR  AND  VENDEE, 

Option  to  Purchase. 

1.  OPTION  TO  PURCHASE— Want  of  Consideration— Effect  of 
Seal. — Where  plaintiff  was  not  to  take  possession  of  the  property  nor 
was  he  to  make  any  improvements,  and  no  compensation  or  considera- 
tion other  than  a  recited  payment  of  one  dollar  was  furnished  or  stip- 
ulated for  tlie  option,  the  absence  of  consideration  may  be  shown  not- 
withstanding the  presence  of  a  seal.      (Colo.)     Eude  v.  Levy,  123. 

2.  OPTION  CONTRACTS,  Specific  Performance  of. — Courts  of 
equity  do  not  look  with  favor  upon  option  contracts,  and  since  the 
vendor  cannot  enforce  them  against  the  vendee,  equity  is  not  swift 
to  enforce  them  against  the  vendor.  But  the  riglit  to  invoke  against 
the  vendor  tiie  s])ecific  performance  cf  options,  especially  where  there 
is  valuable  consideration  therefor,  is  recognized.  (Colo.)  Eude  v. 
Levy,  123. 

3.  OPTION  CONTRACTS— When  Enforceable.— It  is  only  when 
the  vendee  has  made  his  election  and  complied,  or  in  good  faith  at- 
tempted to  comply,  with  the  terms  of  an  option,  that  it  becomes  a 
contract  enforceable  by  him  in  equity.  Before  specific  performance 
can  be  enforced,  the  contract  has  ceased  to  be  an  option  and  has 
ripened  into  a  mutually  binding  contract.  (Colo.)  Eude  v.  Levy, 
123. 

4.  OPTION  CONTRACTS — Tender  Necessary  to  Sustain  Specific 
Performance. — Where  a  naked  option  or  oft'er  to  sell  is  in  writing  and 
recites  the  payment  of  one  dollar  as  a  consideration  therefor,  a  full 
and  proper  tender  to  the  vendor  of  the  purchase  price  or  other  con- 
sideration in  accordance  with  the  terms  of  the  instrument  is  an  esseu- 
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tial  condition  precedent  to  a  suit  for  specific  performance.  (Colo.) 
Rude  V.  Levy,  123. 

5.  OPTION  CONTRACTS— Estoppel  on  Part  of  Purchaser.— Where 
one  of  the  tcnnu  of  an  option  contract  for  the  purchase  of  real  prop- 
erty was  that  tlie  vendee,  upon  being  notified  in  writing  that  the  ven- 
dor had  a  bona  fide  offer  of  $1,000  for  the  property,  together  with  the 
name  of  the  person  making  the  offer,  would  at  once  pay  I')!)  of  the 
purchase  price  on  the  property,  and  be,  upon  being  so  notifud,  jiaid 
$'.'>',  saying  he  would  pay  the  balance  on  the  next  day,  he  is  esto[i;)fMl 
from  claiming  that  the  offer  was  not  bona  fide  or  that  it  was  not 
made  within  proper  time.     (Colo.)     Rude  v.  Levy,  123. 

IJxdmination  of  Records. 

6.  VENDOR     AND     PURCHASER  —  Records— Examination     by 

Agent. — It  is  not  necessary  for  a  purchaser  of  real  estate  to  person- 
ally inspect  the  public  records.  He  may  do  tliis  by  his  agent  or 
attorney;  and  a  person  who  prepar(!S  an  abstract  of  title  from  the 
record  for  his  examination  is  the  agent  of  such  purchaser.  (Neb.) 
Stewart  v.  Walker,  747. 

Assiunption  of  Mortgage. 

7.  ASSUMPTION  OF  MORTGAGE— Whether  Covenant  Runs 
with  Land. — A  provision  in  a  deed  whereby  the  grantee  assumes  and 
agrees  to  pay  an  existing  mortgage  does  not  create  a  covenant  which 
runs  with  the  land,  altliough  inserted  in  connection  witli  the  cove- 
nants of  seisin  and  against  encumbrances.  (Minn.)  Clement  v. 
Willett,  562. 

8.  ASSUMPTION  OF  MORTGAGE— When  not  Enforceable.— Such 

an  assumption  contract  creates  no  ei)forceable  obligation,  unless  the 
grantor  in  the  deed  was  personally  liable  to  pay  the  mortgage  debt, 
or  owed  the  owner  thereof  some  duty  or  obligation  respertiug  the  sub- 
ject matter  of  the  promise.      (Minn.)      Clement  v.  Willett,  ^jij-. 

9.  ASSUMPTION  OF  MORTGAGE— Conflict  of  Laws.— A  deed 
which  conveyed  land  situated  in  Iowa,  executed  and  delivered  in 
Minnesota,  between  parties  residing  therein,  contained  a  provision  by 
whieh  the  grantee  assumed  and  agreed  to  pay  an  existing  mortgage  on 
the  land  conveyed.  Held,  that  the  assumption  agreement  is  a  per- 
sonal eontract,  and  governed  by  the  laws  of  Minnesota.  (Minn.) 
Clement  v.  Willett,  562. 

Vendee's  Lien. 

10.  VENDEE'S  LIEN. — When  a  vendee  is  in  jiossession,  or  has 
made  improsements,  or  where  special  equities  intervcsie,  he  is  en- 
titled to  a  lien.      (N.  Y.)      Elterman  v.  Ilyman.  S&2. 

11.  VENDEE'S  LIEN  for  Payments  on  Account  of  tlic  Purchase 
Price. — A  vendee  who  has  made  payments  on  ai-eount  of  the  [uirehas.- 
]irice  becomes  a  partial  owner  of  the  projierty,  and  if  the  vt  nil>r 
cannot  convey  the  title,  the  vendee  has  a  lien  on  the  vendor'*  inter- 
est for  the  reimbursement  of  sums  paid.  (N.  Y.)  Elterman  v. 
llymau,  S62. 

12.  VENDEE'S  LIEN,  Enforcement  of.— If  a  vendee  has  made 
payments  on  account  of  the  j'urehase  [uiee,  and  the  vendor  is  unable 
to  make  title,  the  vendee  may  maintain  a  suit  to  enforce  his  lien  for 
the  amount  so  paid.  His  action  in  so  doing  is  not  in  the  nature  of 
a  rescission  or  abandonment  of  his  contract,  but  a  demand  that  equity 
give  him  an  interest  in  the  land  which  he  has  actjuired  by  the  con- 
tract and  payment.     (N.  Y.)     Elterman  v,  llyman,  862. 
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13.  VENDEE'S  LIEN. — Pasrment  on  a  Contract  Pursuant  to  Its 
Requirements  Gives  the  Vendee  a  Lien  by  operation  of  law,  but  the 
contract  is  an  essential  basis  of  the  lien,  and  if  the  contract  is  de- 
stroyed, so  also  is  the  lien.  (N.  Y.)  Davis  v.  Eosenzweig  Realty 
etc.  Co.,  890. 

14.  VENDEE'S  LIEN,  Effect  of  Rescission  upon. — If  a  vendee 
elects  to  rescind  a  contract  for  fraud  after  making  payments  under 
it,  he  thereby  destroys  his  lien  for  such  payments.  (N.  Y.)  Davis 
v.  Eosenzweig  Eealty  etc.  Co.,  890. 

15.  EQUITY,  Suit  in  to  Rescind  Contract  of  Purchase  and  to  Re- 
cover Moneys  Paid  Thereunder. — If,  because  of  fraud,  a  vendee,  after 
making  payments  under  his  contract  of  purchase,  is  entitled  to  re- 
scind, he  may  in  one  suit  obtain  a  decree  declaring  a  rescission  of 
the  contract  and  enforcing  his  cause  of  action  to  recover  the  money 
paid  pursuant  to  it.  (N.  Y.)  Davis  v.  Eosenzweig  Eealtv  etc.  Co., 
890. 

16.  PRACTICE— Demand  for  Equity,  Relief  to  Which  Plaintiff 
was  not  Entitled. — The  fact  that  plaintiff  in  a  suit  to  obtain  a  decree 
for  the  rescission  of  a  contract  of  purchase  also  prays  that  a  lien  be 
declared  and  enforced  in  his  favor  for  money  paid  under  the  con- 
tract does  not  preclude  him  from  recovering  the  relief  of  rescission 
to  which  he  is  entitled,  and  if  he  has  recovered  judgment  both  for 
rescission  and  the  enforcement  of  the  lien,  the  appellate  court  may 
modify  the  judgment  so  as  to  declare  the  rescission  and  that  plaintiff 
recover  the  amount  so  paid,  but  without  adjudging  any  lien  therefor. 
(N.  Y.)     Davis  v.  Eosenzweig  Eealty  etc.  Co.,  890. 

Note, 

Vendee's  Lien,  cases  recognizing  the  existence  of,  878,  879. 

default  of  the  vendee  or  the  vendor,  effect  of  upon,  887. 

doctrine   of   is  well   established,   878. 

effect  of  where  the  sale  is  set  aside,  892. 

is  the  counterpart  of  the  vendor's  Hen,  884. 

lands  and  interests  to  which  attaches,  892. 

loss  of  by  the  default  or  misconduct  of  the  vendee,  891. 

origin  and  history  of,  879. 

parol  contracts,  application  of  doctrine   of  to,   892. 

payments  and  dislDiirsements  protected  by,  893,  894. 

rescission  of  contract  by   agreement,   effect   of   upon,   890,   891. 

rescission  of  contract,  whether  survives  after,  887-891. 

theories  upon  which   sustained,   880-884. 

trust  arising  from  payments  made,  885. 

WATERS. 

See  Navigable   Waters. 

WHARVES. 

See  Navigable  Waters. 

WILLS. 

Constnirfion — Estate  Created. 

1.  WILLS— Cutting  Down  Fee.— When  the  Words  of  a  Will  at  the 
Outset  clearly  indicate  a  disposition  in  a  testator  to  give  the  entire 
interest,  use  and  benefit  of  the  estate  devised  absolutely  to  the  first 
donee,  that  estate  will  not  be  cut  down  to  a  less  one  by  subsequent 
or  ambiguous  words  inferential  in  their  intent.  (Mo.)  Jackson  v. 
Littell,  620. 

2.  WILLS — Creation  of  Fee. — The  Words  'Heirs  and  Assigns" 
are  not  necessary  to  create  a  devise  of  a  fee  simple,  biit  their  use  is 
appropriate  for  that  purpose.     (Mo.)     Jackson  v.  Littell,  620, 
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3.  WILLS — Repugnant  Clauses. — Where  an  Estate  Is  Dcvls'id  to 
One  and  his  heirs  and  assigns  forever,  and  there  is  addod,  either  by 
express  words  or  by  plain  implication,  an  absolute  power  of  alienation, 
the  limitation   over  is  void.      (Mo.)     Jackson   v.   Litlcll,   62U. 

4.  WILLS — Rules  of  Interpretation.— While  the  Great  Purpose  of 
a  court  in  construing  a  will  is  to  ascertain  the  intention  of  the 
testator,  it  is  of  prime  imi)ortance  that  wcllrecojjnized  rules  of  con- 
struction should  be  observed  to  the  end  that  titles  to  real  estate 
should   not   be   left   in   doubt.     (Mo.)     Jackson   v.   Littell,  020. 

5.  WILLS — Whether  Create  Fee  or  Life  Estate. — A  Devise  by  a 
man  to  his  wife,  "her  heirs  and  assigns  forever,"  of  all  his  jiroperty, 
"with  privilege  of  selling,"  creates  a  fee,  notwithstanding  snliseciuiMit 
clauses  in  the  will  directing  that  at  her  <leath  each  of  his  <i;uigliters 
shall  have  a  specified  sum  of  money,  and  also  directing  that  at  her 
death,  or  at  any  time  she  may  arrange  to  relinquish  her  interest,  the 
same  may  revert  to  his  son  after  the  daughters  have  received  their 
portions.     (Mo.)     Jackson   v.  Littell,  620. 

Alteration  of  Will, 

6.  WILLS,  Erasures  in,  Who  must  Account  for. — Tn  such  a  suit 
the  burden  of  proof  to  exjilain  an  erasure  in  a  will  is  not  ujion  the 
defendant  in  the  first  instance,  but  is  upon  the  j)laintilT  to  overcome 
the  evidence  afforded  by  such  probate  and  to  show  the  invalidity  of 
the  will  by  a  preponderance  of  all  the  evidence.  (Kan.)  Scott  v. 
Thrall,  419. 

7.  WILLS — Alterations  and  Erasures  in.  When  Questions  of  Fact. 
Whether  an  erasure  appearing  upon  a  will  duly  admitted  to  jirnhate 
was  made  before  or  after  execution  is  a  question  of  fact,  to  be  deter- 
mined by  the  court  or  jury  trying  the  issue  upon  all  the  evi.ieiice, 
including  the  jirobate,  aided  by  all  reasonable  presumptions  and  in- 
ference*.     (Kan.)      Scott    v.   Thrall,   449. 

8.  WILLS — Evidence — Handwriting  Experts. — It  is  not  error  to 
refuse  to  permit  an  expert  in  handwriting  to  testify,  from  an  exam- 
ination of  a  will  and  an  erasure  therein,  that  a  person  who  wrote  with 
a  nervous  hand  was  unable  to  make  such  an  erasure,  although  tlie  wit 
ness  might  properly  testify  that  the  hand  of  the  persdii  wim  wrote  th* 
will   was   nervous   and   unsteady.     (Kan.)     Scott   v.   Thrall,   449. 

Contest  of  Will. 

9.  WILLS — Effect  of  the  Probate  in  a  Subsequent  Contest. — Tn  a 
suit  to  contest  a  will  the  probate  thereof  is  prima  facie  e\i(lcn<'e  of 
the  due  attestation,  execution  and  validity  of  the  will.  (Kan.)  Scott 
V,  Thrall.  449. 

10.  LIMITATION  OF  ACTIONS— Intervener— Contest  of  a  WiU. 
A  proceeding  to  contest  a  will  commenced  within  two  years  after  pro- 
bate inures  to  the  benefit  of  a  party  who  intervene*;  .-ifier  tlie  statu- 
tory jieridd,  and  the  statute  of  limitations  is  nt)t  available  .is  a  deiciise 
to   the   intervening  petition.      (Kan.)      Maurer   v.  Miller,  4uS. 

WITNESSES. 

In  General. 

1.  WITNESSES — Transactions  with  Decedent. — A  Trustee  is  not 
Incompetent,  after  the  death  of  the  benctlciary,  to  testify  td  the  ilis- 
jiosition  he  has  made  of  trust  funils.  (}^Io.)  Cedlins  v.  Crawford, 
661. 

2.  TRIAL  —  Witnesses  —  Credibility  —  Questions  for  Jury. — Tiie 
fact  that  a  witness  testifies  to  matters  ou  iiis  cr-'^s  ,  \.-i:;i!!iit ion 
which  arc  somewhat  inconsistent  with  his  direct  evid  ji'O  ,;  ,-  s  not 
warrant  the  court  in  rejecting  his  testimony  altogether,  lur  it   is  the 
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province  of  the  jury  to  determine  the  matter  of  the  credibility  of 
the  witnesses,  and  the  weight  which  should  be  given  to  their  evi- 
dence.    (Neb.)     Steele  v.  State,  741. 

3.  WITNESS — Failure  of  a  Person  to  Give  Testimony,  When 
may  be  Regarded  as  an  Admission. — If  the  defendant  is  in  court  and 
neither  testifies  nor  offers  other  witnesses,  this  may  be  considered 
as  an  admission,  where  evidence  has  been  given  by  others  adverse 
to  his  interests.     (Mass.)     Howe  v.  Howe,  516. 

Physicians. 

4.  PHYSICIAN — Disclosure    of    Privileged    Communication. — The 

purpose  of  a  statute  which  forbids  a  physician  to  disclose  informa- 
tion acquired  in  attending  a  patient  is  to  prevent  the  disclosure  of 
delicate  and  confidential  matters  that  might  humiliate  the  patient 
in  his  lifetime  and  disgrace  his  memory  after  death,  so  as  to  enable 
liim  to  consult  a  physician  in  safety,  knowing  that  his  lips  will  be 
sealed  by  the  law  until  he  himself  removes  the  seal.  (N.  Y.)  People 
v.  Bloom,  931. 

5.  PHYSICIAN — Waiver  by  Patient  of  Privileged  Communication. 
Whether  the  waiver  of  a  communication  to  a  physician  is  by  the 
affirmative  action  of  the  patient  in  calling  forth  the  privileged  tes- 
timony, or  by  his  negative  action  in  not  preventing  the  other  party 
from  calling  it  forth,  the  logical  effect  is  to  deprive  the  statute  for- 
bi<lding  such  disclosures  all  further  power  of  protection.  (N.  Y.) 
People  V.  Bloom,  931. 

6.  PHYSICIAN — Waiver  by  Patient  of  Privileged  Communica- 
tion.— A  plaintiff  who  fails  to  object  to  the  testimony  of  his  physi- 
cian on  a  trial  for  personal  injuries  waives  his  right  to  object  to  the 
same  testimony  on  his  subsequent  prosecution  for  perjury.  (N.  Y.) 
People  v.  Bloom,  931. 

See  Criminal  Law,  5. 

WORDS   AND   PHRASES. 

"Divide."    -Graves  v.  White,  106. 
"Property."     Chicago  v.  Wells,  282. 
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